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PREFACE  TO  THE  THIRD  EDITION 


This  work  has  occupied  a  field  of  its  own  since  its  first  publication 
in  1890.  Shortly  after  the  publication  of  the  second  edition  of  Eoads 
and  Streets,  the  American  Law  Eeview  published  a  carefully  prepared 
tabulation  of  the  citation  of  text-books  in  the  reports  of  the  courts 
for  the  year.  Such  tabulation  shows  that  this  book  was  the  only  one  on 
the  general  subject  to  be  cited  often  enough  to  be  included,  and  that  it 
was  not  exceeded  in  number  of  times  cited  by  any  book  of  similar  size 
and  scope  on  any  subject  of  the  law. 

In  order  to  economize  space  much  matter  that  ordinarily  would  find 
a  place  in  the  text  has  been  included  in  the  notes.  In  many  instances 
the  reasons  for  a  rule,  and  the  exception  or  the  distinction  are  elabo- 
rated in  these  notes.  The  notes  are  thoroughly  indexed. 

The  section  numbers  of  the  earlier  edition  are  retained  and  appear 
in  brackets  following  the  bold  face  numbers  adopted  for  this  edition. 

Several  thousand  new  cases  are  cited  in  addition  to  those  appearing 
in  the  former  editions ;  more  than  three  hundred  entirely  new  sections 
are  added,  besides  much  new  matter  inserted  in  the  old  sections ;  and 
seven  entirely  new  chapters  are  supplied.  The  chapters  on  Automobiles 
and  Motor-cycles  and  on  Interurban  Eailroads  are  believed  to  be  par- 
ticularly timely  and  valuable. 

William  F.  Elliott. 

Indianapolis,  February  20, 1911. 
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PREFACE  TO  THE  SECOND  EDITION 


A  PERIOD  of  ten  years  has  elapsed  since  the  publication  of  the  first 
edition  of  "Eoads  and  Streets."  The  number  of  times  the  work  has 
been  cited  by  the  courts  shows  that  the  subject  was  one  upon  which  a 
modern  text-book  was  needed,  and  no  book  covering  the  same  subject 
has  been  published  in  the  meantime.  Thousands  of  highway  cases  have 
been  decided  since  the  date  of  the  original  publication,  and  a  fairly 
comprehensive  text-book  might  be  written  upon  the  subject  if  there 
were  no  other  authorities  than  those  which  cite  our  work.  Some  ques- 
tions upon  which  the  authorities  were  very  scant,  or  in  hopeless  con- 
ilict  ten  years  ago,  may  now  be  regarded  as  settled,  but  other  doubtful 
questions  have  arisen  to  take  their  place.  In  preparing  the  new  edition 
we  have  been  governed  by  the  same  principles  that  guided  us  in  pre- 
paring the  first  edition.  The  text,  however,  has  been  entirely  revised 
and  many  additions  have  been  made  to  it  as  well  as  to  the  notes.  Sev- 
eral thousand  new  cases  have  been  cited,  section  headings  have  been 
inserted,  and  five  new  chapters  have  been  written.  We  cannot  hope  to 
have  considered  every  question  that  might,  perhaps,  be  included  with- 
in the  scope  of  the  title,  nor  to  have  cited  every  decision  even  upon  the 
subjects  we  have  attempted  to  treat;  but  we  have  tried  to  make  our 
work  as  thorough  and  comprehensive  as  it  was  possible  to  make  it 
within  the  limits  of  one  volume,  and  we  believe  it  will,  at  least,  be 
found  useful  to  the  profession  and  to  the  courts.  We  are  very  grateful 
for  the  favor  extended  to  the  first  edition,  and  if  this  meets  with  equal 
favor  we  can  ask  nothing  more. 

It  is  believed  that  the  index,  which  was  prepared  by  Frank  L.  Lit- 
tleton, of  the  Indianapolis  bar,  is  exceptionally  complete  and  ex- 
haustive. 


Bteon  K.  Elliott. 
William  F.  Elliott. 


Indianapolis,  September  1, 1900. 
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PREFACE  TO  THE  FIRST  EDITION 


We  know  from  our  own  experience  that  such  a  book  as  this  i-; 
needed,  for  many  branches  of  the  subject  are  not  treated  in  any  modern 
work,  nor,  indeed,  are  they  fully  treated  in  any  work.  Great  changes 
have  been  wrought  in  the  law  of  roads  and  streets  not  only  by  statutes 
and  by  judicial  decisions,  but  also  by  the  inherent  power  of  progress 
and  improvement.  Written  constitutions  have  made  radical  changes  in 
many  particulars,  and  these  changes  have  been  far  reaching,  so  far,  in- 
deed, that  there  are  yet  questions  almost  untouched  by  the  adjudged 
cases.  We  have  endeavored  to  note  these  changes,  to  group  and  array 
the  decisions,  and  to  state  the  law  as  it  exists. 

It  has  been  our  purpose  to  make  a  book  that  shallbe  practically  use- 
ful, and  to  that  end  our  labors  have  been  di'rected.  We  have  dealt  jwith 
general  principles  and  not  with  statutes,  except  as  they  were  inci- 
dentally involved  in  our  discussions.  Upon  many  branches  of  the  sub- 
ject we  have  found  the  law  far  from  settled  notwithstanding  the  fact 
that  the  subject  of  highways  is  a  very  ancient  one.  We  have  freely 
stated  our  opinions  upon  many  doubtful  and  unsettled  questions.  If 
our  opinions  are  found  to  be  erroneous,  as  some  of  them  may  be,  our 
errors,  when  discovered  and  corrected,  will  serve  to  set  the  true  rules 
in  a  clearer  light,  and  to  that  extent  we  shall  have  done  some  good, 
even  if  we  have  erred.  Upon  many  points  we  have  found  conflict,  and, 
where  we  have  found  this,  we  have  brought  together  the  conflicting 
cases,  not,  however,  always  yielding  our  adherence  to  the  side  sup- 
ported by  the  greater  number  of  cases,  but  often  giving  it  to  that 
side,  which,  as  we  believe  "hath  the  better  reason." 

Bteon  K.  Elliott. 
William  F.  Elliott. 

Indianapolis,  July,  1890. 
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V.  Beard,  93  N.  Y.  397  863 

T.  Beaudry,  91  Cal.  213  849 

T.  Belden,  132  App.  Div.  (N.  Y.) 

558  1183 

V.  Betts,   55  N.   Y.   600  425,  426 

V.  Blake,  19  Cal.  579  318,  319,  390 
V.  Blake,  60  Cal.  497  168,  180 

V.  Bloomington,    63    111.   207  874 

V.  Board,  33  Cal.  487  409 

V.  Board,  168  111.  351  60 

T.  Board,   26  Mich.   22  778 

V.  Board,  43  N.  Y.  227  630 

T.  Board,  75  N.  Y.  316  863 

V.  Board,  158   N.  Y.  711  931 

V.  Board  of   Superyisors,  112  N. 

Y.  585  312 

V.  Boston   &c.   E.   Co.,   70   N.   Y. 

569  85,  939,  1009,  1014 

V.  Bowen,  30  Barb.  (N.  Y.)  24  490 
V.  Brennan,  18  Abb.  Pr.   (N.  Y.) 

100  651 

V.  Brighton,  20  Mich.  57  425 

V.  Broadway   E.    Co.,   126   N.   Y. 

29  942,  953 

V.  Brookfield,    6    App.    Div.    (N. 

Y.)    398  544 

V.  Brooklyn,  4  N.  Y.  419  749 

V.  Brooklyn,  65  N.  Y.  349 

705,  714,  803,  986,  1020 
V.  Brooklyn,  71  N.  Y.  495     606,  777 


People  V.  Brooklyn,  9  Barb.  (N.  Y.) 
535  239 

V.  Brooklyn,    21    Barb.     (N.    Y.) 

484  552,  553,  578 

V.  Brooklyn  &c.  R.  Co.,  89  N.  Y. 

75  954,  1045 

V.  Brown,  23  Colo.  425  324,  325 

V.  Brown,  213  111.  375  747 

V.  Buffalo,  147  N.  Y.  675       693,  748 
V.  Buffalo,  39  App.  Div.   (N.  Y.) 

245  748 

V.  Buffalo,  52  App.  Div.   (N.  Y.) 


157 


577 

56 

618,  626 

701 

702 

1114 

638 

815,  870 

43 

517 


V.  Buffalo  Co.,  4  Neb.  150 

v.  Burke,  206  111.  358 

V.  Burnap,  38  Mich.  350 

V.  Burton,   65  N.  Y.  452 

V.  Busse,  231  111.  251 

V.  Campbell,  72  N.  Y.  496 

V.  Campbell,  82  N.  Y.  247 

V.  Canal,  33  N.  Y.  461 

V.  Cannon,  36  Am.  St.  668 

V.  Carman,  47  Hun   (N.  Y.)   380 

408,  420 
V.  Carman,  69  Hun  (N.  Y.)  118  437 
V.  Carpenter,  1  Mich.  273  828 

V.  Carr,   231    111.   502  623 

V.  Carroll,  151  Mich.  233  646 

V.  Champion,   16  Johns.    (N.  Y.) 

61  873 

V.  Chapman,  127  111.  387 

418,  699,  757 
V.  Chapman,  128  111.  496  745 

V.  Chicago,  51  111.  17  510 

V.  Chicago  Tel.  Co.,  220  111.  238 

545,  1066 
V.  Chicago  TeL  Co.   (111.),  91  N. 

E.   1065  788 

V.  Chicago  &c.  E.  Co.,  67  111.  118   43, 

984,  985,  990,  1013,  1017,  1056 
V.  Chicago   &c.    E.    Co.,    118   111. 

113  937,  1050,  1068 

V.  Chicago   &c.    E.    Co.,    118    111. 

520  22,  543 

V.  Chicago   &c.    E.    Co.,    164   111. 

506  477,  481 

V.  Chicago   &c.   E.   Co.,    205   111. 

594  58 

V.  Chicago   &c.   R.    Co.,   228   111. 

102  477 

V.  Chicago  &c.  E.  Co.,  239  III.  42 

130,  1191 
V.  Chicago    &c.    E.    Co.,    18    111. 

App.  125  937,  1050 

V.  Church,  192  III.  302  624 

V.  Clark,  47  Cal.  456  617 

V.  Clayton,  115  111.  150  751 

V.  Clean  Street  Co.,  225  111.  470 

512,  619 
V.  Clifford,  166  111.  165  743 

V.  Cohen,  219  111.  200  747 

V.  Colegrove,  218  111.  545  757 

V.  Coler,  166  N.  Y.  1  510,  713 

V.  Coler,   56  App.   Div.    (N.  Y.) 

98  645 
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People  V.  Collins,  7  Johns.    (N.  Y.) 
549  873 

V.  Color,  168  N.  T.  643  293 

V.  Colvln,  165  III.  67  613,  747 

V.  Commissioners,  130  111.  482  873 
V.  Commissioners,  158  111.  197  58 
V.  Commissioners,  14  Mich.  528  364 
V.  Commissioners,  4  Neb.  150  32,  862 
T.  Commissioners,  30  N.  Y.  72  426 
V.  Commissioners,  37  N.  Y.  360  81 
V.  Commissioners,   27   Barb.    (N. 

Y.)   94  874 

V.  Commissioners,     1     Cow.     (N. 

Y.)  23  873 

V.  Commissioners  of  Public  Works, 

98  N.  Y.  6  934 

T.  Common  Council,  78  N.  Y.  56  307 
v.  Common  Council,  22  Barb.  (N. 

Y.)    404  873 

V.  Common  Council,  20  How.  Pr. 

(N.  Y.)    277  873 

V.  Contracting   Board,   27   N.   Y. 

378  638 

T.  Cortelyou,    36    Barb.    (N.    Y.) 

164  415 

V.  Cotteral,   119   Mlcb.   27  646 

T.  County,  40  Cal.  479  427 

T.  County  Court,  28  Hun  (N.  Y.) 

14  389 

V.  Cregier,   138   111.   401  960 

V.  Croton    Aqueduct    Board,    26 

Barb.    (N.  Y.)    240  634,  637 

T.  Cummings,  166  N.  Y.  110 

79,  82,  88 
V.  Cunningbam,  1  Denio   (N.  Y.) 

524  23,  827,  831,  842, 

881,  907,  964,  1101,  1188 
V.  Davidson,  79  Cal.  166  80,  181 

V.  Decatur   &c.   E.    Co.,   120    III. 

App.  229  936 

V.  Deehan,  153  N.  Y.  528  492 

V.  Denver   &c.    E.    Co.,   20   Colo. 

186  1011 

V.  Detroit,  28  Mich.  228  93,  510 

V.  Detroit  United  R.,   134  Mich. 

682  956,  957,  958 

V.  Detroit  &c.  Co.,  37  Mich.  195  84 
V.  Detroit  &c.   E.    Co.,   79   Mich. 

471  265,  1009 

V.  D'Oench,  111  N.  Y.  359  525 

V.  Dover,  158  111.  197  33 

V.  Draper,  15  N.  Y.  532  512 

V.  Driscoll,  107  N.  Y.  414  1162 

V.  Dutchess,    23    Wend.    (N.    Y.) 

360  431 

V.  Dutchess  &c.  E.  Co.,  58  N.  Y. 

152  985,  1011,  1013,  1056 

V.  Eaton,  100  Mich.  208  894 

V.  Eel  Elver  &c.  E.  Co.,  98  Cal. 

665  160,  161,  184 

T.  Eggers,   164  111.  515  743,  757 

V.  Elgin  &c.  E.  Co.,  243  111.  546  477 
V.  Ellis,    88    App.    Div.     (N.    Y.) 

471  1116 

XV— Elliott  R.  and  S. 


People  V.   Equity   Gaslight  Co.,   141 
N.  Y.  232  849 

V.  Featherstonbaugh,    172   N.    Y. 

112  647 

V.  Perry  Co.,  68  N.  Y.  71  835 

V.  Fidelity  &c.  Co.,  153  111.  25  728 
V.  Field,  197  III.  568  541,  719 

V.  Fielding,     36    App.     Div.     (N. 

Y.)   401  875 

V.  Finger,  24  Barb.  (N.  Y.)  341  57 
V.  Flagg,  46  N.  Y.  401  9,  312,  765 
V.  Fleming,  10  Colo.  553  512 

V.  Fort  St.  &c.  E.  Co.,  41  Mich. 

413  1056 

V.  Ft.    Wayne    &c.    E.    Co.,    92 

Mich    532  888 

V.  Foss,  80  Mich.  559  876,  877 

V.  Fuller,  204  111.  290  625,  747 

V.  Gardner,  24  N.  Y.  583  407 

V.  Gaslight  &e.  Co.,  78  N.  Y.  56  306 
V.  Geneva    &c.     Trac.     Co.,     112 

App.  Div.  (N.  Y.)  581  939 

V.  Gillies,  57  Misc.  (N.  Y.)  568  913 
V.  Gilon,  126  N.  Y.  147  748 

V.  Gilon,  76  Hun  (N.  Y.)  346  400 
V.  Gilson,  121  N.  Y.  551  221 

V.  Gleason,  121  N.  Y.  631  636 

V.  Glenn,  207  111.  50  742,  762,  777 
V.  Gloversville,     128    App.     Div. 

(N.  Y.)  44  165,  283 

V.  Goodwin,  5  N.  Y.  568 

443,  731,  892 


Gordon,  81  Mich.  806 
Green,  158  111.  594 


550 
681,  682 


Green,  3  Hun  (N.  Y.)  755  668 
Greensburgh,  57  N.  Y.  549  433 
Griswold,  67  N.  Y.  59  460 

Griswoia,  2  T.  &  C.  351  1180 

Gross,   122  N.  Y.   S.   135  827 

Hagar,   49  Cal.  229  768 

Hagar,  52  Cal.  171  360,  761 

Haines,  49  N.  Y.  587  781 

Hanrahan,  75  Mich.  611  512,  1116 
Harper,   224   111.   121  757 

Harris,  203  111.  272  512,  828, 

830,  836,  897,  907,  1177 
Harrison,   191  111.   257  960 

Harvey,   142  111.  573  61 

Hastings,  34  Cal.  571  742 

Haverstraw,  151  N.  Y.  75  311 

Haverstraw,  47  N.  Y.  St.  891  408 
Haverstraw,   80   Hun   (N.   Y.) 

385  319 

Hayden,  6  Hill  (N.  Y.)  359  265 
Heddon,  32  Hun  (N.  Y.)  299  326 
Hennessey,  234  111.  14  689 

Hettlck,   126  Cal.  425  752 

Hibernia     Sav.    &c.     Soc,    84 

Cal.  634  1174 

Highway  Com'rs,  52  111.  498  462 
Highway  Com'rs,  188  111.  150  334 
Highway     Com'rs,     14     Mich. 

528  416,  460 

Highway     Com'rs,     15     Mich. 

347  460 
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People  V.  Highways,  240  111.  390       1182 
V.  Hillsdale    &c.    Co.,    23    Wend. 

(N.  T.)  254  106,  112,  121 

V.  Holladay,  93  Cal.  241  851 

V.  Horton,  64  N.  Y.  610  831,  880 
V.  Horton,  8  Hun  (N.  T.)  357  433 
T.  Hulbert,   71  Cal.   72  769 

V.  Hurford,   167  111.   226  618 

T.  Hurlburt,   24   Mich.   44 

93,  510,  539 
V.  Illinois  Cent.  R.  Co.,  213  III. 

367  747 

v.  Ingersoll,  58  N.  Y.  1  93,  531 

V.  Ingham  County,  20  Mich.  95  9 
V.  Jackson,  7  Mich.  432  1 

V.  James,  16  Hun  (N.  Y.)  426  544 
V.  JefEerds,    4   T.   &   C.    (N.   Y.) 

398  873 

T.  Jefferson  County,  55  N.  Y.  604  688 
T.   Jessup,  160  N.  Y.  249  39 

V.  Johnson,  237  111.  237  169,  172 

V.  Johnson,  240  111.  399 

1183,  1185,  1194 
V.  Jones,  137  111.  35  660,  751 

V.  Jones,  6  Mich.  176  167 

V.  Jones,  63  N.  Y.  306  452 

T.  Judge,  40  Mich.  64  368,  369 

v.  Keating,  168  N.  Y.  390  836 

V.  Keener,  194  111.  16  762 

V.  Keeper    of    Prison,    121    App. 

Div.    (N.  Y.)   645  1116 

V.  Kellogg,  67  Hun  (N.  Y.)  546  165 
V.  Kelly,  76  N.  Y.  475  38,  39 

V.  Kent,  160  111.  655  636 

V.  Kerr,  27  N.  Y.  188 

228,  232,  885,  886 
V.  Kingman,  24  N.  Y.  559  2,  432 

T.  Kings  County,  151  N.  Y.  190 

60,  188 
V.  Kingston,  189  N.  Y.  66  632,  641 
V.  Kingston,    39    App.    Div.     (N. 

Y.)    80  715 

V.  Kingston,   114   App.   Div.    (N. 

Y.)    326  641,  683,  748 

V.  Kingston   &c.    Co.,    23    Wend. 

(N.  Y.)   193  100 

V.  Kinsman,  51   Cal.  92  778 

V.  Kirk,  162  111.  138  512 

V.  Klehm,  238  111.  89  541,  716 

V.  Kniskern,  54  N.  Y.  52  314,  356 
V.  Lake,  33  Cal.  487  321 

V.  Lake     Fork     Drainage     Dist., 

231  111.  435  48 

V.  Lake  Shore  &c.  Co.,  52  Mich. 

277  1009 

V.  Lambier,  5  Denio  (N.  Y.)  9  4,  128 
T.  Lamon,  232  111.  587  642 

T.  La  Salle  Co.,  Ill  111.  527  22,  476 
V.  Latham,  203  111.  9  687 

V.  Law,  34  Barb.  (N.  Y.)  494  897 
V.  Lawrence,  41  N.  Y.  137 

475,  694,  708 
V.  Lewis,  7  Johns.  (N.  Y.)  73  856 
V.  Lingle,   165  111.   65  618 

V.  Little,  86  Mich.   125  1112 


People   V.    Livingston,    27    Hun    (N. 
Y.)    105  194 

V.  Loehfelm,  102  N.  Y.  1    8,  166,  ITO 
v.  Loew,  102  N.  Y.  471  236 

V.  Loew,  39  Hun  (N.  Y.)   490         265 
V.  Long  Island  E.  Co.,  134  N.  Y. 

506  1014 

V.  Louisville  &c.  E.  Co.,  120  HI. 

48  955 

V.  Lynch,  51  Cal.  15  510,  778 

V.  Lyon,    218   111.    577  746,  757 

V.  McCain,    50    Cal.   210  624 

V.  McCreery,   84  Cal.    482  772 

V.  MeCune,   57  Cal.  153  776 

V.  McDonald,  69  N.  Y.  362     762,  776 
V.  McFadden,  81  Cal.  489  527 

V.  McHenry  County,  110  111.  93       60 
V.  McNamara,  143  Mich.  71  846 

V.  McWethy,  165  111.  222       625,  747 
V.  McWethy,   177   111.  834 

626,  640,  757 
V.  Mc Williams,  91  App.  Div.   {N. 

Y.)    176  1109,  1110,  1114 

V.  Madison  County,  125  111.  334      57 
v..  Maher,   141   N.  Y.  330  827 

V.  Maher,  56  Hun  (N.  Y.)  81         647 
V.  Manhattan   Co.,  9   Wend.    (N. 

Y.)   351  106,  953 

V.  Marin  County,  103  Cal.  223 

124,  166,  460,  1191 
V.  Marin    County,    26    L.    E.   A. 

659  1191 

V.  Martin,   178   111.   611  519 

V.  Martin,    243    111.   284  728 

V.  Mauran,  5  Denio  (N.  Y.)  389      80 
V.  Maynard,  14  111.  419  309 

V.  Mayor,  4  N.  Y.  419 

263,  282,  520,  668,  684,  686 
V.  Mayor,  32  Barb.  (X.  Y.)  102  239 
V.  Mayor,  10  Wend.  (N.  Y.)  395  872 
V.  Meakin,   133  N.   Y.  214  875 

V.  Metz,  119  N.  Y.  S.  585  751 

V.  Metz,   123   App.   Div.    (N.  Y.) 

269  1114 

V.  Meyers,  135  N.  Y.  465  748 

V.  Michigan  &c.  E.   Co.,  3  Mich. 

496  268,  271,  311 

V.  Mills,  109  N.   Y.  69  421 

V.  Milton,   37   N.   Y.   360  440 

V.  Mitchell,  35  N.  Y.  551  776 

V.  Molloy,  35  App.  Div.    (N.  Y.) 

136  475 

V.  Mooney,  4  App.  Div.   (N.  Y.) 

557  637 

V.  Morgan,  90  111.  558  512 

V.  Morris,  18  Wend.  (N.  Y.)  325 

92,  539 
V.  Murray,  5  Hill  (N.  Y.)  468  735 
V.  Nearing,  27  N.  Y.  306  265,  568 
V.  Newburgh  &c.  Co.,  86  N.  Y.  1 

80,  520 

V.  Newell,  131  App.  Div.  (N.  Y.) 

555  1182 

V.  Newton,  112  N.  Y.  396       887,  930 
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People    v.    Newton,    20    Abbott's    N. 
Cases  (N.  Y.)  387  873 

T.  Newton,  48  Hun  (N.  Y.)   477     930 
V.  New   York,    59   How.    Pr.    (N. 

Y.)    277  873 

V.  New  York  Cent.  R.  Co.,  74  N. 

Y.    302       990,  1009,  1010,  1013 
T.  New  York  &c.  R.  Co.,  89  N.  Y. 

266  1009 

V.  Northern    Cent.    R.    Co.,    164 

N.   Y.   289  1009 

T.  O'Brien,  111  N.  Y.  1 

343,  937,  1050,  1068 
V.  O'Keefe,   79  Cal.  171  80 

T.  Onandaga   County,   152   N.   Y. 

214  414,  419,  425 

V.  O'Neil,   51   Cal.   91  778 

V.  Osborn,  84  Hun    (N.  Y.)   441 

194,  197 
V.  Overyssel  Tp.,  11  Mich.  222  630 
V.  Owens,   231   111.  311  743 

V.  Oyster  Bay,  175  N.  Y.  394  56 

V.  Page,    39    App.    Div.    (N.    Y.) 

110  199 

V.  Patton,  223  111.  379  541 

v.  Peoria    &c.    R.    Co.,    232    111. 

540  476,  477 

T.  Peyton,   214  111    376  631,  665 

V.  PfeifEer,   59   Cal.   89  415 

T.  Pitkin   County,   11   Colo.   147 

238,  307 
V.  Pitt,   169  N.  Y.   521  686,  699 

V.  Plainfleld  &c.  Co.,  105  Mich.  9  112 
T.  Plymouth    &c.    Co.,    32    Mich. 

248  111 

V.  Police  Board,  72  N.  Y.  415         426 
T.  Pontiac,  185  III.  437  657,  782 

V.  Pope,   53   Cal.   437  1188 

T.  Power,   25   111.   169  531 

T.  Pratt,  129  N.  Y.  68  1113 

V.  President,    23    Wend.    (N.    Y.) 

254  32 

V.  President    &c.    of    Manhattan 

Co.,  9  Wend.   (N.  Y.)  351  953 

V.  Prust,  219  111.  116  753 

V.  Queen    County,    62    Hun     (N. 

Y.)    619  543 

V.  Railroad    Com'rs,    175    N.    Y. 

516  1045 

V.  Ramis,   20  Colo.   489  1114 

V.  Reay,  52  Cal.  423  759 

V.  Record,  212  111.  62     742,  745,  757 
T.  Red  Hook,   13  Wand.    (N.   Y.) 

310  436 

V.  Reed,  81  Cal.  70         128,  129,  165 
V.  Reed   (Cal.),  20  Pac.  708  166 

V.  Reis,   109   App.   Div.    (N.    Y.) 

748  676 

V.  Reis,    109   App.   Div.    (N.   Y.) 

919  748 

V.  Rensselaer  &c.   Co.,   15  Wend. 

(N.   Y.)    113  38,  39,  42 

V.  Rich,   54  Cal.   74  1047 

y.  Richards,  38  Mich.  214        14,  365 


People   V.   Richmond   County,   20   N. 
Y.  252  475 

V.  Rochester,   50  N.   Y.   525  218 

V.   Rochester,    44    Hun     (N.    Y.) 

166  832 

V.  Rochester,    5    Lans.     (N.    Y.) 

11  622,  623,  G2.-) 

V.  Rock   Island,   215   111.   488 

1062,  1175 
V.  Royalton  Tpk.  Co.,  11  Vt.  431  106 
V.  Ryan,    225    III.    359  701 

V.   Saginaw  County,  26  Mich.  22     523 
V.   St.    Louis,   10   111.   351  43 

V.   St.   Louis  &c.   R.   Co.,   176  III. 

512  955 

V.  Salem,  20  Mich.  452  90,  91 

V.   Salem,  1  Cow.    (N.  Y.)  23  436 

V.  San  Francisco,  36  Cal.   595       873 
V.  San  Francisco,  43  Cal.  91  745 

V.  San  Francisco,  48  Cal.  560         759 
V.  San  Francisco  &c.   R.   Co.,  35 

Cal.  619  45 

V.  Saratoga    R.    Co.,    15    Wend. 

(N.   Y.)    113  44 

V.  Sawyer,   52  N.  Y.  296  374 

V.  Scanlon,    132    App.    Div.     (N. 

Y.)    528  1121 

v.  Schneider,  139  Mich.  673 

1109,  1114 
V.  Schuyler,   69  N.  Y.  242  330 
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CHAPTEE  I. 


PUBLIC    KOADS. 


Section 

1.  Highways — Definition. 

2.  Cul-de-sac. 

3.  Test    for    determining    when    a 

way  is  a  highway. 

4.  Statutory     requirements  —  Foot- 

ways and  driftways. 

5.  Private   way — When  it  becomes 

public. 

6.  Private  way — When  it  does  not 

become    p  u  b  1  i  c — Illustrative 
cases. 

7.  Roads — Definition. 

8.  Rural  highways — Distinction  be- 

tween roads  and  streets. 


Section 
9.  Public  roads — Toll  roads. 

10.  Legislative  control. 

11.  County  and  township  roads. 

12.  Section  and  other  line  roads. 

13.  Neighborhood  roads. 

14.  Private  roads. 

15.  Faunderous    roads — R  i  g  h  t    to 

travel  extra  viam. 

16.  Basis  of  the  right  to  travel  extra 

viam — Necessity. 

17.  Duty  of  traveler  extra  viam. 

18.  Right  to  travel  extra  viam  where 

way  is  obstructed  by  snow  and 
ice. 


§  1.    Highways — Definition. — ^Ways  are  either  public  or  private.   A 
way  open  to  all  the  people  is  a  highway.^    The  term  highway  is  the 


^Southern  Ry.  Co.  v.  Combs,  124 
Ga.  1006,  53  S.  E.  508  (quoting 
text) ;  Woolrych  Ways,  3;  People  v. 
Jackson,  7  Mich.  432,  74  Am.  Dec. 
729;  Peck  v.  Smith,  1  Conn.  103,  6 
Am.  Dec.  216;  Stackpole  v.  Healy, 
16  Mass.  33,  8  Am.  Dec.  121n;  Davis 
V.  Smith,  130  Mass.  113;  Makepeace 
V.  Worden,  1  N.  H.  16;  Cool  v. 
Crommet,  1  Shep.  (Me.)  250;  State 
V.  Wilkinson,  2  Vt.  480,  21  Am.  Dec. 
560;  Davis  v.  Mayor,  14  N.  Y.  506, 
op.  515,  516,  67  Am.  Dec.  186n; 
Blackstone  v.  Co.  of  Worcester,  108 
Mass.  68;  State  v.  Proctor,  90  Mo. 
334,  2  S.  W.  472.    See  also,  Kennedy 


V.  Williams,  87  N.  Car.  6;  Kripp  v. 
Curtis,  71  Cal.  64,  11  Pac.  879;  Pitts- 
burgh &c.  R.  Co.  v.  Point  Bridge 
Co.,  165  Pa.  St.  37,  30  Atl.  511,  26 
L.  R.  A.  323;  Thomas  v.  Brooklyn,  58 
Iowa  438,  10  N.  W.  849;  note  to 
Whitesides  v.  Green,  57  Am.  St.  740, 
744.  In  Town  of  Randall  v.  Rovel- 
sted,  105  Wis.  410,  81  N.  W.  819, 
825,  it  Is  said:  "A  highway,  in  its 
ordinary  conception  is  a  strip  of 
land  bounded  by  approximately 
parallel  boundaries  for  the  purpose 
of  direct  travel.  It  does  not  include 
the  Idea  of  bays  or  excrescences  on 
either  side  of  it,  not  within  the  di- 
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generic  name  for  all  kinds  of  public  ways,*  including  county  and 
township  roads,  streets  and  alleys,^  turnpikes  and  plank  roads,  rail- 
roads and  tramways,  bridges  and  ferries,  canals  and  navigable  rivers. 
In  short,  every  public  thoroughfare  is  a  highway.*  As  we  shall  here- 
after show,°  however,  the  term  highway,  when  used  in  statutes,  does 


rect  course  of  travel,  and  not  adapt- 
ed thereto." 

=  Mobile  &c.  Co.  v.  Davis,  130  111. 
146,  22  N.  E.  850,  851;  Ohio  &c. 
R.  Co.  v.  People,  39  111.  App.  473, 
475;  Reglna  v.  Saintiff,  6  Mod.  255; 
note  to  Mayhew  v.  Norton,  28  Am. 
Dec.  302,  303;  Atlanta  &c.  R.  Co.  v. 
Atlanta  &c.  R.  Co.,  125  Ga.  529,  54  S. 
E.  786,  74S  (citing  text).  See  also 
Strange  v.  Board  of  Com'rs  of  Grant 
County,  —  Ind.  — ,  91  N.  E.  242,  247 
(citing  text). 

'  In  Chamberlain  v.  Iowa  Tel.  Co., 
119  Iowa  619,  93  N.  W.  596,  597,  the 
text  is  quoted  with  approval,  and  it 
is  further  said:  "That  the  term 
(highway)  does  not,-  in  all  in- 
stances, include  or  mean  streets  and 
alleys,  may  be.  admitted,  but  that  it 
is  broad  enough  to  include  them 
.cannot  be  denied."  And  the  court 
held  that  a  statute  authorizing  tele- 
phone companies  to  construct  lines 
along  the  "public  highways"  of  the 
state,  included  streets  and  alleys  of 
a  city  and  gave  such  a  company  the 
right  to  so  use  them  without  the 
consent  of  the  city.  In  Kelly  v. 
Pittsburgh  &c.  Ry.  Co.,  28  Ind.  App. 
457,  63  N.  E.  233,  236,  91  Am.  St. 
134,  it  Is  said:  "An  alley  is  a  high- 
way" (citing  the  text).  See  also, 
post,  §  28. 

'Regina  v.  Saintiff,  6  Mod.  25F; 
Allen  V.  Ormond,  8  East  4;  Rex  v. 
Lloyd,  1  Campb.  260;  3  Kent  Comm. 
*432;  Union  Pacific  R.  Co.  v. 
Com'rs,  4  Neb.  450,  456;  Southern 
Ry.  Co.  v.  Com'rs,  124  Ga.  1006,  53 
S.  E.  508  (citing  text).  A  "pent 
road,"  which  all  have  a  right  to  use, 
is  also,  in  a  sense,  a  highway.  Wol- 
cott  V.  Whitcomb,  40  Vt.  40.  See 
also,  Anderson  v.  Beam,  97  N.  Car. 
315,  1  S.  E.  532;  Proctor  v.  Andover, 
42  N.  H.  348;  Blakeslee  v.  Tyler,  55 
Conn.  397,  11  Atl.  855.  But  it  is  not 
an  "open  highway,"  and  is  not  in- 
cluded  within   the   meaning   of   a 


statute  relieving  land-owners  from 
the  dutj'  of  maintaining  fences 
along  highways.  Carpenter  v.  Cook, 
67  Vt.  102,  30  Atl.  998.  A  boulevard 
is  a- highway.  Burridge  v.  City  of 
Detroit,  117  Mich.  557,  76  N.  "W.  84, 
85,  72  Am.  St.  582,  42  L.  R.  A.  684 
(citing  text);  West  Chicago  Park 
Comrs.  V.  Farber,  171  111.  146,  49  N. 
E.  427.  And  so,  in  a  sense,  is  a  pub- 
lic square.  Commonwealth  v.  Bow- 
man, 3  Pa.  St.  206;  State  v.  Wilkin- 
son, 2  Vt.  480,  21  Am.  Dec.  560;  State 
V.  Eastman,  109  N.  Car.  785,  13  S.  E. 
1019  (citing  text  and  holding  it  an 
indictable  nuisance  to  obstruct  the 
public  square  around  a  court 
house).  But  a  race  course  is  not. 
Earl  of  Coventry  v.  Willes,  9  L.  T. 
(N.  S.)  384.  And  so  generally 
where  particular  persons  or  locali- 
ties have  a  right  by  custom,  as  in 
English  village  greens,  parks, 
churchways,  and  the  like,  the  lim- 
itation to  a  particular  class  or  per- 
sons excludes  the  idea  of  a  true 
highway.  Fitch  v.  Rawling,  2  H. 
Bl.  393;  Hall  v.  Nottingham,  L.  R. 
1  Ex.  D.  1;  Ex  parte  Lewis  (1888), 
21  Q.  B.  Div.  191;  Thrower's  Case 
(24  Car.  2),  Vent.  208.  See,  as 
to  wharfs  as  highways,  and  power 
of  city  to  construct.  Nichols  v. 
Charlevoix  Circ.  Judge,  155  Mich. 
455,  120  N.  W.  342,  and  cases  there 
cited;  also  Knickerbocker  Ice  Co.  v. 
Forty-second  St.  &c.  Co.,  176  N.  Y. 
408,  68  N.  E.  864;  City  of  Buffalo  v. 
Delaware  &c.  R.  Co.,  190  N.  Y.  84,  82 
N.  E.  513;  Snyder  v.  Rockport,  6 
Ind.  237;  Potomac  Steamboat  Co. 
V.  Upper  Potomac  &c.  Co.,  109  U.  S. 
672,  3  Sup.  Ct.  445,  4  Sup.  Ct.  15,  27 
L.  ed.  1070;  Newport  v.  Taylor,  16 
B.  Mon.  (Ky.)  699;  McMurray  v. 
Baltimore,  54  Md.  103;  Webb  v.  De- 
mopolis,  95  Ala.  116,  13  So.  289,  21 
L.  R.  A.  62. 
» Post,  §§  19,  22,  453. 
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§3 


not  always  include  urban  streets;  but  unless  a  contrary  intention  ap- 
pears the  term  is  broad  enough  to  include,  and  does  ordinarily  include, 
such  streets."  So,  railroads,  ferries,  canals,  navigable  rivers,  and  the 
like,  and  even  bridges,  while  highways,  in  a  sense,  are  not  always  in- 
cluded within  the  meaning  and  use  of  that  term ;  and  in  some  instances 
alleys  are  not  highways,  although  they  are  generally  so  considered  in 
most  states  unless  there  is  something  to  indicate  the  contrary  in  the 
particular  instance.' 

§  2.  Cul-de-sac. — Although  every  public  thoroughfare  is  a  highway 
it  is  not  essential  that  every  highway  should  be  a  thoroughfare,^  as  it 
is  now  well  settled  that  a  cul-de-sac  may  be  a  highway.*   It  does  not 


°City  of  Indianapolis  v.  Hlggins, 
141  Ind.  1,  6,  40  N.  E.  671;  Common- 
wealth V.  Wentworth,  1  Brightly  N. 
P.'  (Pa.)  318;  State  v.  Bisele,  37 
Minn.  256,  33  N.  W.  785;  North- 
western Tel.  Exch.  V.  City  of  Min- 
neapolis, 81  Minn.  140,  83  N.  "W. 
527,  86  N.  W.  69,  71,  53  L.  R.  A.  175; 
Texas  &c.  R.  Co.  v.  Self,  2  Willson 
Civ.  Cas.  Tex.  App.,  §  439;  Palatka 
&c.  R.  Co.  V.  State,  23  Pla.  546,  11 
Am.  St.  395,  32  Am.  &  Eng.  R.  Cas. 
191;  Malone  v.  State,  14  Ind.  219; 
Plinn  V.  State,  24  Ind.  286;  State  v. 
Mathis,  21  Ind.  277;  White  v.  Chi- 
cago &c.  R.  Co.,  122  Ind.  317,  23  N. 
E.  782,  7  L.  R.  A.  257;  State  v.  Ber- 
detta,  73  Ind.  185,  38  Am.  117n; 
Canton  v.  Canton  Cotton  &c.  Co.,  84 
Miss.  268,  36  So.  266,  105  Am.  St. 
428,  437  (citing  text);  Southern 
Kan.  Ry.  Co.  v.  Oklahoma  City,  12 
Okla.  82,  69  Pac.  1050,  1054  (citing 
text);  Southern  Bell  Tel.  Co.  v.  Mo- 
bile, 162  Fed.  523.  But  see  Matter 
of  Woolsey,  95  N.  Y.  135,  140;  In  re 
Burns,  155  N.  Y.  23,  49  N.  E.  246, 
247.  So,  of  course,  it  may  not  in- 
clude railroads,  tramways,  or  the 
like  in  the  particular  instance.  In- 
deed, while  railroads  may  be  in- 
cluded in  the  generic  term  high- 
ways, they  are  such  only  in  a  quali- 
fied sense.  See  1  Elliott  on  Rail- 
roads (2d  ed.),  §  33.  It  is  to  be  re- 
gretted that  the  term  •"highways" 
has  not  been  more  accurately  em- 
ployed by  legislators,  courts  and 
text-writers,  for  it  is  undeniably 
true  that  confusion,  and  sometimes 


injustice,  have  resulted  from  the 
use  of  this  vague  and  ill-defined 
term.  Whether  streets,  ferries,  rail- 
roads, toll  roads,  rivers  or  rural 
roads,  are  all  meant  to  be  included 
in  a  particular  statute  cannot,  in 
many  instances,  be  asserted  without 
a  careful  study  of  the  entire  statute 
and  a  full  considerati&n  of  all  the 
matters  which  the  courts  usually 
call  to  their  assistance  in  ascertain- 
ing the  meaning  and  effect  of  legis- 
lative enactments.  A  word  capable 
of  so  many  different  meanings  can 
seldom,  of  its  own  force  and  vigor, 
have  very  great  influence  on  the  ju- 
dicial mind  engaged  in  the  work  of 
ascertaining  and  enforcing  the  leg- 
islative intention. 

'  See  post,  §  28. 

^  Southern  Ry.  Co.  v.  Combs,  124 
Ga.  1006,  53  S.  E.  508  (citing  text). 

"  Bateman  v.  Bluck,  14  Eng.  Law 
&  Eq.  69,  18  Q.  B.  870;  Souch  v. 
Bast  London  &c.  Co.,  L.  R.  16  Eq. 
108;  Vernon  v.  Vestry  of  St.  James, 
L.  R.  16  Ch.  Div.  449;  Rugby  Char- 
ity V.  Merryweather,  11  East  375n; 
Reg.  V.  Burney,  31  L.  T.  (N.  S.) 
828;  People  v.  Kingman,  24  N.  Y. 
559;  Saunders  v.  Townsend,  26  Hun 
(N.  Y.)  308;  People  v.  Van  Alstyne, 
3  Keyes  35;  Bartlett  v.  City  of  Ban- 
gor, 67  Me.  460;  Sheaff  v.  People, 
87  111.  189,  29  Am.  49;  Adams  v. 
Harrington,  114  Ind.  66,  14  N.  E. 
603;  Moore  v.  Auge,  125  Ind.  562, 
564,  25  N.  E.  816,  and  Mahler  v. 
Brumder,  92  Wis.  477,  66  N.  W.  502, 
503,  31  L.  R.  A.  695    (both  citing 
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follow,  however,  that  a  cul-de-sae  is  necessarily  a  highway.  This  must 
be  determined  from  the  facts  in  the  particular  case.^"  But  county  com- 
missioners having  authority  to  establish  highways  may,  in  a  proper 
case,  establish  a  highway  which  is  a  eul-de-sac.^^  It  has  also  been  held 
that  the  sovereign  may  dedicate  a  cul-de-sac  as  a  highway.^^ 

§  3.    Test  for  determining  when  a  way  is  a  highway. — If  a  way  is 

one  over  which  the  public  have  a  general  right  of  passage,  it  is,  in  legal 
contemplation,  a  highway,  whether  it  be  one  owned  by  a  private  cor- 
poration or  one  owned  by  the  government,  or  a  governmental  corpora- 
tion, and  whether  it  be  situated  in  a  town  or  in  the  country.^^  No 
matter  whether  it  be  established  by  prescription,  or  by  dedication,  or 
under  the  right  of  eminent  domain,  it  is  a  highway  if  there  is  a  general 
right  to  use  it  for  travel.^*  The  mode  of  its  creation  does  not  of  itself 
invariably  determine  its  character,  for  this,  in  general,  is  determined 
by  the  rights  which  the  public  have  in  it.^^ 


text) ;  Greene  v.  O'Connor,  18  R.  I. 
56,  25  Atl.  692,  694,  19  L.  R.  A.  262n 
(also  citing  and  approving  text); 
Pennick  v.  Morgan  County,  131  Ga. 
385,  62  S.  E.  300.  For  a  time  a  con- 
trary doctrine  obtained.  Woodyer 
V.  Hadden,  5  Taunt.  125;  Wood  v. 
Veal,  5  B.  &  Aid.  454;  Holdane  v. 
Cold  Spring,  23  Barb.  (N.  Y.)  103. 

"State  V.  Frazer,  28  Ind.  196; 
Scbatz  V.  Pfell,  56  "Wis.  429,  14  N. 
W.  628.  The  fact  that  it  is  a  cul-de- 
sac  may  tend  to  show  that  it  is  not 
a  highway  and  may  be  important 
in  weighing  presumptive  evidence 
of  dedication.  Bateman  v.  Bluck, 
14  Bng.  Law  &  Eq.  69,  18  Q.  B. 
870.  See  also,  Bourke  v.  Davis,  L. 
R  44  Ch.  Div.  110,  123;  State  v. 
Gross,  119  N.  Car.  868,  26  S.  E.  91. 
And  where  access  to  a  highway  at 
both  ends  has  been  entirely  cut  off 
it  would  seem  that  its  character  as 
a  public  highway  would  be  gone. 
Bailey  v.  Jamieson,  (1876)  1  C.  P. 
D   329 

"Fields  V.  Colby,  102  Mich.  449, 
60  N.  W.  1048;  Decker  v.  Menard 
County  (Tex.  Civ.  App.),  25  S.  W. 
727  (citing  the  text  to  the  point 
that  a  cul-de-sac  may  be  a  high- 
way); Moore  v.  Auge,  125  Ind. 
562,  25  N.  E.  816  (also  citing  text). 
See  also,  State  v.  Bishop,  39  N.  J. 


L.  226,  228.  So,  if  part  of  a  high- 
way is  legally  closed  that  which  is 
left  may  remain  a  highway,  al- 
though it  is  a  cul-de-sac.  Gwyn  v. 
Hardwicke,  25  L.  J.  M.  C.  97.  And 
an  indictment  may  lie  for  obstruct- 
ing it.  Reg.  V.  Burney,  31  L.  T.  (N. 
S.)  828. 

"  Rapley  v.  Martin,  4  S.  C.  R.  New 
South  Wales  173,  182. 

"  See  Sears  v.  Tuolumne  County, 
132  Cal.  167,  64  Pac.  270,  271  (citing 
text). 

"  Text  quoted  in  McDade  v.  State, 
95  Ala.  28,  30,  11  So.  375,  376;  also 
cited  in  Atlanta  &c.  R.  Co.  v.  At- 
lanta &c.  R.  Co.,  125  Ga.  529,  54  S. 
E.  736,,  746,  and  quoted  in  Houlton 
V.  Carpenter,  29  Ind.  App.  643,  647, 
64  N.  E.  939;  Louisville  &c.  R.  Co. 
V.  Etzler,  3  Ind.  App.  562,  30  N.  E. 
32,  33;  Village  of  Grandville  v.  Jen- 
ison,  84  Mich.  54,  47  N.  W.  600.  But 
see  under  Massachusetts  statute, 
Jones  V.  City  of  Boston,  201  Mass. 
267,  87  N.  E.  589. 

"  Makepeace  v.  Worden,  1  N.  H. 
16;  Peck  v.  Smith,  1  Conn.  103,  6 
Am.  Dec.  216;  Stackpole  v.  Healy, 
16  Mass.  33-;  Commonwealth  v.  Wil- 
kinson, 16  Pick.  (Mass.)  175,  26 
Am.  Dec.  654;  State  v.  Proctor,  90 
Mo.  334;  Kennedy  v.  Williams,  87 
N.  C.   6;    People  v.   Loehfelm,   102 


PUBLIC    EOADS. 


§4 


§  4.  Statutory  requirements — Footways  and  driftways. — In  order 
that  a  way  may  be  considered  a  public  one  it  is  not  necessary  that  it 
should  be  of  such  dimensions  as  to  make  it  suitable  for  use  by  horse- 
men and  vehicles,  unless  the  statute  so  provides.  Where  the  statute 
declares  what  shall  constitute  a  highway  it  governs,  and  a  way  not 
answering  to  the  requirements  of  the  statute  cannot  be  rightfully  re- 
garded as  a  highway.^"  In  the  absence  of  a  statute,  a  way  may  be  pub- 
lic, although  it  is  suitable  for  passage  only  by  footmen.^^  It  was,  it 
seems,  anciently  considered  that  a  way  along  which  cattle  might  be 
driven  was  a  "driftway"  and  not  properly  a  highway,^^  but  this  doc- 
trine, if  it  ever  was  authoritatively  declared,  has  long  since  been  ex- 
ploded, for  cattle  may  lawfully  be  driven  along  a  highway,  the  only 
limitation  being  that  care  and  diligence  shall  be  used  to  prevent  in- 
Jury  to  private  property  adjoining  the  way,^°  and  it  would  seem  that 
the  courts  could  never  have  intended  to  hold  that  the  mere  right  to 
drive  cattle  along  a  way  would  prevent  it  from  being  a  highway  if  all 
the  essentials  of  a  highway  were  present.  In  a  broad  sense,  piers,  pub- 
lic squares  and  the  like,  may  be  regarded  as  highways,^"  but  we  employ 
the  term  highways  in  a  more  restricted  sense. 


N.  Y.  1,  5  N.  E.  783;  Washington 
&c.  Co.  V.  Lay,  103  Ind.  48,  2  N.  E. 
222;  Pittsburg  &c.  R.  Co.  v.  Point 
Bridge  Co.,  165  Pa.  St.  37,  30  Atl. 
511;  Pittsburgh  &c.  Co.  v.  Common- 
wealth,  104  Pa.  St.  583;  Baltimore 
&c.  Co.  v.  Routzahn,  65  Md.  IIS,  4 
Atl.  275;  Washer  v.  Bullitt  Co.,  110 
U.  S.  558,  564,  28  L.  Ed.  249,  4  Sup. 
Ct.  249;  Covington  &c.  Bridge  Co.  v. 
South  Covington  &o.  Co.,  93  Ky.  136, 
19  S.  W.  403,  15  L.  R.  A.  828;  post, 
§  11.  But  see  State  v.  Gross,  119  N. 
Car.  868,  26  S.  E.  91,  in  which  there 
are  some  questionable  statements, 
but  a  correct  conclusion  is  probably 
reached. 

^«  McDade  v.  State,  95  Ala.  30,  11 
So.  375,  376,  citing  text  with  ap- 
proval, and  holding  that  a  "turnout 
road"  used  to  avoid  a  temporary  ob- 
struction, though  recurrent,  was  not 
a  public  road  within  the  meaning  of 
the  statute. 

"  Rex  v.  County  of  Salop,  13  East 
95;  Rex  v.  Lyon,  5  Dow.  &  R.  497. 
See  also,  Boston  &c.  R.  Co.  v.  Bos- 
ton, 140  Mass.  87,  2  N.  E.  943;  Tyler 
V.   Sturdy,   108   Mass.   196;    Rex  v. 


Burgess,  2  Burr.  908.  A  carriage- 
way has  been  held  to  include  a  foot- 
way. Davis  V.  Stephens,  7  C.  &  P. 
570,  32  E.  C.  L.  634.  So  the  word 
"carriageway"  as  used  in  the  grant 
or  reservation  of  an  easement  in- 
cluded, or  is  at  least  comprehensive 
enough  to  include,  an  automobile 
way.  Diocese  of  Trenton  v.  Toman, 
—  N.  J.  Eq.  — ,  70  Atl.  606. 

^'  It  was,  indeed,  the  ancient  rule 
that  a  way  which  did  not  lead  to  a 
market  town  was  not  a  highway.  1 
Hawkins  P.  C,  c.  76,  §  1. 

"Ballard  v.  Dyson,  1  Taunt.  278, 
285;  Goodwyn  v.  Cheveley,  4  H.  & 
N.  631.  See  also.  Smith  v.  Ladd,  41 
Me.  314;  Strange  v.  Board  of  Com'rs 
of  Grant  County,  —  Ind.  — ,  91  N.  B. 
242,  247   (citing  text). 

""Radway  v.  Brlggs,  37  N.  Y.  256; 
Matter  of  New  York  Cent.  R.  Co., 
77  N.  Y.  248,  257;  People  v.  Lam- 
bier,  5  Denio  (N.  Y.)  9;  Fowler  v. 
Mott,  19  Barb.  (N.  Y.)  204.  See 
also.  City  of  Buffalo  v.  Delaware  &c. 
R.  Co..  190  N.  Y.  84,  82  N.  E.  513, 
516;  also  ante,  §  1,  note  4.  The 
term    road    is    sometimes    used    as 
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§  5.  Private  way — When  it  becomes  public. — A  private  way  may, 
doubtless,  be  transformed  into  a  public  one,^^  but  in  order  that  this  may 
result  without  legal  proceedings  it  must  appear  that  the  owner  fully 
consented  to  the  change,  or  there  must  be  some  element  of  estoppel  to 
deprive  him  of  his  rights  as  the  owner  of  the  fee.  Where  a  way  is  laid 
out  and  used  as  a  private  way,  the  mere  fact  that  the  public  also  makes 
use  of  it  without  objection  from  the  owner  will  not  make  it  a  public 
way.^^  If  the  use  by  the  public  is  not  clearly  declaratory  of  the  right 
to  use  it  as  a  highway,  and  is  not  so  understood  by  the  owner  of  the  fee, 
the  public  will  not  acquire  the  free  right  of  passage,  nor  will  it  be 
burdened  with  the  duty  of  making  it  safe  and  convenient  for  passage.^* 


I 
synonymous  with  the  word  high- 
way. Brace  v.  New  York  Central  R. 
Co.,  27  N.  Y.  269;  post,  §  6,  notes  33 
and  35.  A  highway  in  the  strict 
sense  of  the  term  may,  it  has  been 
held,  be  acquired  across  a  public 
square.     Board  v.  Huff,  91  Ind.  333. 

=^Weld  V.  Brooks,  152  Mass.  297, 
25  N.  E.  719;  Hinckley  v.  Hastings, 
2  Pick.  (Mass.)  162,  164;  Common- 
wealth V.  Newbury,  2  Pick.  (Mass.) 
57;  Township  of  Madison  v.  Galla- 
gher, 159  111.  105,  42  N.  E.  316.  See 
also,  Murphy  v.  Bates,  21  R.  I.  89, 
41  Atl.  lOll  (citing  text);  Ross  v. 
Thompson,  78  Ind.  90;  Clayton  v. 
Gilmer  Co.  Ct.,  58  W.  Va.  253,  52  S. 
E.  103,  107,  2  L.  R.  A.  (N.  S.)  598n 
(citing  text). 

=^Strickley  v.  Sodus  Twp.,  131 
Mich.  510,  91  N.  W.  745,  59  L.  R.  A. 
287,  291,  quoting  text  and  further 
saying:  "This  doctrine  applies  with 
special  force  to  those  roads  built  in 
a  new  country."  See  also,  Frye  v. 
Village  of  Highland,  109  Wis.  292, 
85  N.  W.  351;  Dounend  v.  Kansas 
City,  156  Mo.  60,  56  S.  W.  902,  51  L. 
R.  A.  170.  In  Massachusetts  it  has 
been  held  more  than  once  that  the 
use  of  a  private  way  by  the  public, 
though  to  a  considerable  extent,  is 
presumed,  in  the  absence  of  any- 
thing to  the  contrary,  to  be  merely 
permissive.  Weldon  v.  Prescott,  187 
Mass.  415,  73  N.  B.  536,  105  Am.  St. 
413;  Moffatt  v.  Kenny,  174  Mass. 
311,  54  N.  E.  850. 

!» Harper  v.  State,  109  Ala.  66,  19 
So.  901;  Shellhouse  v.  State,  110  Ind. 
509,  11  N.  E.  484;   Illinois  Ins.  Co. 


v.  Littlefield,  67  111.  368;  Hall  v. 
McLeod,  2  Metcf.  (Ky.)  98,  74  Am. 
Dec.  400;  Carpenter  v.  Gwynn,'  35 
Barb.  (N.  Y.)  395;  Stacey  v.  Miller, 
14  Mo.  478,  55  Am.  Dec.  112;  Louis- 
ville &c.  R.  Co.  V.  Survant,  96  Ky. 
197,  27  S.  W.  999;  Lutcher  &c.  Lum- 
ber Co.  V.  Dyson  (Tex.  Civ.  App.), 
30  S.  W.  61;  Sprow  v.  Boston  &c. 
R.  Co.,  163  Mass.  330,  39  N.  E.  1024; 
City  of  Chicago  v.  Chicago  &c.  R. 
Co.,  152  111.  561,  38  N.  E.  768;  Cham- 
berland  v.  Portier,  23  Can.  Sup.  Ct. 
371;  State  v.  Commissioners  of 
Kent  County,  83  Md.  377,  35  Atl. 
62,  33  L.  R.  A.  291;  Speir  v.  Town 
of  New  Utrecht,  121  N.  Y.  420,  24 
N.  E.  692,  694;  Palmer  v.  Palmer, 
150  N.  Y.  139,  44  N.  B.  966,  968,  55 
Am.  St.  653.  See  also,  Stewart  v. 
Frink,  94  N.  Car.  487,  55  Am.  Rep. 
619;  District  of  Columbia  v.  Robin- 
son, 180  U.  S.  92,  45  L.  ed.  440,  21 
Sup.  Ct.  283.  But  we  suppose  it  to  be 
clear  that  if  the  public  authorities 
should  treat  it  as  a  public  highway 
and  private  citizens  should  acquire 
rights  on  the  faith  that  it  was  a 
highway,  the  owner  would  be 
estopped  to  recover  the  land,  al- 
though, in  the  proper  case  and  un- 
der a  statute  permitting  it,  he  might 
recover  the  value  of  the  land  ap- 
propriated. An  owner  may  in  many 
cases  estop  himself  from  recover- 
ing the  land  itself  and  yet  have 
his  action  for  damages.  It  seems 
to  us  that  this  doctrine  is  pecul- 
iarly applicable  to  highways.  In- 
diana &c.  R.  Co.  V.  Allen,  113  Ind. 
581,  15  N.  B.  446;    Midland  R.  W. 
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The  common  law  -went  very  far  in  sustaining  the  private  right  in  an 
easement  transformed  from  a  private  way  into  a  public  one.  An 
English  writer  says :  "A  private  way  shall  not  be  merged  if  the  place 
where  it  is  used  becomes  a  public  way."°*  We  have  no  doubt  that  the 
private  right  of  a  property  owner  abutting  on  a  way  or  having  a 
special  interest  in  it  may  be  protected,^"  since  his  rights  are  rights  of 
property  distinct  from  those  of  the  public,  but  we  believe  that  the 
public  easement  may  merge  the  private  right  of  way  in  cases  where  the 
owner  of  the  dominant  estate  suffers  rights  to  be  acquired  by  the  pub- 
lic and  by  private  citizens  under  such  circumstances  as  create  an 
equitable  estoppel  precluding  him  from  defeating  the  public  right  of 
passage.^^  Whether  a  private  way  is  transformed  into  a  public  one 
must  generally  be  determined  on  the  facts  of  the  particular  case.  The 
fact  that  the  way  has  been  a  private  way  does  not  prevent  the  public 
from  gaining  a  right  by  prescription,^^  but  it  may  make  it  necessary  to 
examine  with  more  care  the  alleged  public  use.^^ 

Co.  V.  Smith,  113  Ind.  233,  15  N.  B.  because   a  right  of  way   is   trans- 

256;    Louisville  &c.  R.  Co.  v.  Beck,  formed  into  a  public  road  that  pri- 

119    Ind.    124,    21    N.   E.    471.     Ap-  vate  rights  are  lost,  for  these  still 

proved  in  Griswold  v.  Huffaker,  47  continue  to  exist,  subject,  of  course, 

Kan.  690,  28  Pac.  696,  701.  to  the  enlarged  easement.     Ross  v. 

''Woolrych  Ways,  78;    4  Law  Li-  Thompson,    78    Ind.    90.      See    also, 

brary,  58;   Allen  v.  Ormond,  8  East  Central    Trust    Co.    v.    Henner,    90 

4.     But  see  Murphy  v.  Bates,  21  R.  Fed.  593,  33  C.  C.  A.  189;  Carpenter 

I.  89,  41  Atl.  1011.  V.   Cook,   67   Vt.   102,    30   Atl.    998; 

=*  But    where    a    landowner    had  Clayton  v.  Gilmer  Co.  Ct.,  58  W.  Va. 

made    a    map    and    sold    lots    with  253,   52   S.  B.  103,   107,  2  L.  R.  A. 

streets  for  the  use  of  the  purchas-  (N.  S.)  598n  (citing  text), 
ers,  stating,  however,  on  the  map,        "  Ballard  v.   Demmon,   156   Mass. 

that  they  were  not  dedicated  to  pub-  449,    453,    31    N.    E.    635;    Weld    v. 

lie  use,  it  was  held  that  he  was  en-  Brooks,  152  Mass.  297,  25  N.  B.  719, 

titled  only  to  nominal  damages  for  10  L.  R.  A.  769;    Sprow  v.   Boston 

the  change  of  the  private  easement  &c.  R.  Co.,  163  Mass.  330,  39  N.  E. 

to  a  public  easement  in  a  proceed-  1024;     Railroad    Co.    v.    Page,    131 

ing  to  establish  such  ways  as  pub-  Mass.  391,  and  cases  cited  in  note 

lie  streets.     Matter   of  Adams,   141  21  supra. 

N.  Y.  297,  36  N.  E.  318.    See,  how-        ^sgpjo.,,^  y  Boston  &c.  R.  Co.,  163 

ever,   Ayres   v.   Richards,   41   Mich.  Mass.  330,  39  N.  B.  1024;   McCreary 

680,  3  N.  W.  179.  v.  Boston  &c.  R.  Co.,  153  Mass.  300, 

^  We  think  the  mere  private  ease-  26  N.  B.  864,  865,  866,  11  L.  R.  A. 

ment  is  lost  in  the  public  one,  since  359;  Reg.  v.  Bradfleld,  (1874)  L.  R. 

we  do  not  believe  that  a  way  can,  at  9  Q.  B.  552.  In  the  first  of  these  cases 

the  same  time,  be  both  a  public  and  it  is  also  said:    "If  one  in  walking 

a  private  way.     Murphy  v.  Bates,  or  driving  finds  a  way  open  before 

21  R.  I.  89,  41  Atl.  1011,  1012   (cit-  him,  and  uses  it,  because  it  seems 

ing   text).      See    also,    Webster    v.  to  be  intended  for   such  use,  this 

Lowell,  142  Mass.  325,  8  N.  B.  54.  alone  does  not  show  that  he  uses 

It  must  be  a  public  way  under  legis-  the  way  as  a  matter  of  right;   and 

lative    control    or    a   mere    private  such  use  would  not  establish  a  pre- 

easement.     But  it  does  not  follow  scrlptlve  right,  no  matter  how  fre- 
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§  6.  Private  way— When  it  does  not  become  public — ^Illustrative 
cases. — A  brief  review  of  some  of  the  decided  cases  referred  to  in  the 
last  preceding  section  will  serve  to  show  the  application  of  the  general 
rules  therein  stated,  and  the  strictness  with  which  the  courts  enforce 
the  doctrine  that  the  use  must  be  such  as  to  show  clearly  a  change  to  a 
public  thoroughfare  before  they  will  hold  that  a  private  way  has  been 
transformed  into  a  public  way.  In  one  of  the  most  recent  decisions  the 
owner  of  land  had  used  a  way  across  it  as  a  necessary  part  of  her  hotel 
property  in  order  to  reach  her  barn ;  and  while  it  was  so  used  the  plain- 
tiff, an  adjoining  landholder,  commenced  to  use  it  for  a  passage  to  and 
from  the  street  to  her  back  door,  and  many  others  were  also  invited  or 
permitted  to  use  it  in  getting  to  and  from  the  hotel  barn.  The  village 
built  an  engine  house  so  as  to  obstruct  such  way,  and  the  plaintiff, 
claiming  that  the  way  had  become  public,  brought  suit  for  mandatory 
injunction  requiring  its  removal,  but  the  court  held  that  no  intention 
was  shown  by  the  owner  to  dedicate  or  surrender  it  to  the  public  as 
a  highway,  that  it  was  private  in  its  inception  and  the  fact  that  others 
used  it  by  invitation  or  permission  did  "not  militate  against  its  private 
character,"  so  that  there  being  no  sufficient  evidence  of  any  change  of 
use  to  a  hostile  character  or  of  intention  to  make  it  a  public  way  it 
still  remained  a  private  way  and  the  plaintiS  was  not  entitled  to 
recover.^"  In  another  case  recently  decided  by  another  court  it  was  held 

quent  or  how  long  continued  it  Lowell,  3  Allen  (Mass.)  398;  Dan- 
might  be.  Merely  from  using  what  forth  v.  Durell,  8  Allen  (Mass.) 
Is  open  to  use,  without  more,  no  242.  It  has  sometimes  been  sug- 
presumption  arises  that  the  use  is  gested  that  the  comparative  amount 
adverse.  Thomas  v.  Marshfield,  13  of  rightful  private  use  and  of  the 
Pick.  (Mass.)  240;  Kilburn  v.  Ad-  public  use  which  is  without  abso- 
ams,  7  Mete.  (Mass.)  33;  Hall  v.  lute  right  is  an  important  element 
McLeod,  2  Mete.  (Ky.)  98;  Washb.  in  determining  whether  such  public 
Easem.  135.  In  other  words,  there  use  is  under  a  claim  of  right.  No 
must  be  something  to  show  that  doubt  the  amount  of  such  unauthor- 
the  way  is  used  as  a  public  way,  ized  right  may  be  considered  as 
rather  than  as  an  .  open  private  tending  to  show  a  use  under  the  be- 
way.  Sargent  v.  Ballard,  9  Pick,  lief  that  the  way  is  a  public  one,  but 
(Mass.)  251.  This  is  illustrated  the  final  test  is  not  whether  it  is 
by  the  example  of  the  private  greater  or  less  in  amount  than  the 
streets  which  exist  in  some  of  rightful  private  use,  but  whether  it 
our  manufacturing  cities.  They  is  of  such  a  character  as  to  show  the 
are  in  appearance  undlstinguish-  assertion  or  assumption  of  a  right 
able  from  public  streets;  they  are  so  to  use  the  way,  or  a  use  under  the 
kept  constantly  open,  and  in  such  belief  that  such  use  is  a  matter  of 
a    condition    that    all   persons    who  public  right." 

choose   can  use  them   freely.     But  »Frye    v.    Village    of    Highland, 

they   remain    private    ways,    unless  109  Wis.   292,   85   N.   W.   351.     See 

use    by   the    public   under    a   claim  also,  Harper  v.   State,  109  Ala.   66, 

of    right     is     shown.      Durgin    v.  19  So.  901,  also  holding  that  closing 
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that  a  private  way  did  not  become  a  highway  by  user,  under  a  statute 
providing  that  "all  roads  that  shall  have  been  used  as  such  for 
ten  years  or  more  *  *  *  shall  be  deemed  public  highways/'  where  it 
was  made  for  private  gain  from  a  highway  to  a  private  wharf  and  ferry 
landing  and  was  always  so  used  and  maintained  by  private  enterprise, 
although  no  objection  had  ever  been  made  to  its  use  by  others  which  was 
not  hostile  thereto.^"^  In  a  late  Illinois  case  where  it  appeared  that  a 
strip  of  land  adjoined  a  highway  without  any  visible  line  of  separation 
therefrom  and  it  had  been  occasionally  used  by  travelers  upon  the  high- 
way for  fifteen  years  or  more,  but  only  to  avoid  ruts  or  the  like,  it 
was  held  that  it  had  not  become  part  of  the  highway.^"''  But  in  another 
Illinois  case,  decided  about  the  same  time,  it  was  held,  under  the  stat- 
ute declaring  all  roads  used  by  the  public  as  highways  for  the  period 
therein  prescribed  to  be  public  highways,  that  the  intention  of  the  for- 
mer owner  was  immaterial  and  that  the  way  in  question  had  become  a 
highway  by  prescription,  as  it  had  been  used  by  the  public  for  the 
statutory  period  as  a  highway  and  repairs  had  been  made  at  the  public 
expense,  although  it  appeared  to  have  been  originally  made  mainly  for 
the  use  of  the  owner,  a  railroad  company,  and  those  having  business 
at  the  depot  or  freight  yard.^"    It  is  generally  held,  however,  that 

a  private  way  at  nigM,  putting  up  travel  it,  carrying  their  goods  to 
gates  or  bars,  or  the  like,  showing  the  houses  owned  by  him  and  occu- 
the  owner's  intention  to  exclude  the  pied  by  his  employes  and  tenants. 
public,  prevents  any  prescriptive  But  such  use  is  permissive,  and 
right  from  being  obtained  by  the  gives  the  public  no  permanent 
public.  rights  in  it  as  a  highway.  So  a 
^a  Stickley  v.  Sodus  Twp.,  131  mining  corporation,  as  is  often  the 
Mich.  510,  91  N.  W.  745,  59  L.  R.  case,  constructs  roads  from  the  pub- 
A.  287  (action  against  town  for  lie  highways  in,  over,  and  around 
damages  for  personal  injury).  In  its  mine,  built  and  kept  in  repair 
this  case  the  court  gives  the  follow-  by  the  company,  and  permits  the 
ing  apt  illustrations,  which  might  public  the  free  use  of  them.  But  this 
not,  however,  be  fully  accepted  in  does  not  make  them  public  high- 
all  jurisdictions:  "A  farmer  may  ways  within  the  meaning  of  the 
open  a  private  road  from  one  pub-  statute.  Such  permissive  or  in- 
lic  highway  to  another  across  his  vited  use  is  not  that  use  contem- 
farm,  which  will  accommodate,  not  plated  by  the  statute  which  will 
only  himself,  but  all  who  choose  to  convert  a  private  road  into  a  pub- 
travel  that  way.     His  permission  to  lie  highway." 

the    general    public   to    travel    that  =»b  City  of  Chicago  v.  Gait,  224  111. 

way   is   not   an    act   hostile   to   his  421,  79  N.  E.  701. 

title   or   to   his    right   to    close   the  ="  Village    of    Peotone    v.    Illinois 

road  at   any  time.     So  a  manufac-  Cent.  R.  Co.,  224  111.  101,  79  N.  B. 

turer  may  establish  his  plant  in  the  678   (three  judges  dissenting).    The 

center  of  his  lands,  and  open  a  road  court  cited  Township  of  Madison  v. 

to  the  public  highway  upon  either  Gallagher,  159  111.  105,  42  N.  E.  316, 

side,  and  permit  the  public  to  use  where  it  was  claimed  by  the  owners 

it,  and  merchants  and  peddlers  to  of  the  land  that  the  road  was  laid 
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where  tlie  way  is  originally  laid  out  and  used  merely  as  a  private  way 
for  the  use  of  the  landowner,  its  use  by  the  public  as  well  does  not 
necessarily  make  it  a  highway,  especially  if  the  owner  keeps  it  up  and 
the  public  use  is  not  clearly  hostile,  or  under  claim  that  it  is  public, 
for  the  statutory  period.'^ 

§  7.  (6)  Roads — Definition. — A  road  is  a  passage  ground  appro- 
priated to  public  travel.  ^^  The  word  "road"  cannot,  however,  be  said  to 
be  one  of  uniform  meaning;  it  has  bee^  variously  defined,  and  is  often 
enlarged  or  restricted  by  the  language  with  which  it  is  associated. 
Thus  it  may  mean  either  a  private  way  or  a  public  thoroughfare,'' 


out  by  them  for  their  own  private 
way,  but  the  court  held  that  It  was 
immaterial  whether  they  intended 
it  to  be  a  private  road  or  not. 

"^City  of  Chicago  v.  Chicago  &c. 
R.  Co.,  152  111.  561,  38  N.  E.  768; 
Lambe  v.  Manning,  171  111.  612,  49 
N.  E.  509;  City  of  Chicago  v.  Bor- 
den, 190  111.  430,  60  N.  E.  915;  Wil- 
liams V.  New  York  &c.  R.  Co.,  39 
Conn.  510;  Root  v.  Commonwealth, 
98  Pa.  St.  170,  42  Am.  Rep.  614; 
Petterson  v.  Waske,  45  Wash.  307, 
88  Pac.  206.  See  also,  O'Connell  v. 
Chicago  &c.  Co.,  184  111.  308,  56  N. 
E.  355;  Rose  v.  City  of  Farmington, 
196  111.  226,  63  N.  E.  631;  Lewishon 
V.  Lansing  Co.,  119  App.  Div.  (N. 
Y.)  393,  104  N.  Y.  Supp.  543; 
O'Brien  v.  Gildersleeve,  116  App. 
Div.  (N.  Y.)  902,  102  N.  Y.  Supp. 
391;  Friday  v.  Hench,  113  Iowa  425, 
85  N.  W.  768.  But  compare  Hoan 
V.  Meester,  132  Iowa  709,  109  N.  W. 
211.  See  also,  as  to  private  right 
of  way  by  prescription,  Lund  v.  Wil- 
cox, 34  Utah  205,  97  Pac.  33; 
Schmidt  v.  Brown,  226  111.  590,  80 
N.  E.  1071,  117  Am.  St.  261,  11  L. 
R.  A.  (N.  S.)  457;  Graham  v. 
Walker,  78  Conn.  130,  61  Atl.  98,  112 
Am.  St.  93,  2  L.  R.  A.  (N.  S.)  983, 
note  in  10  L.  R.  A.  485.  As  to 
rights  and  obligations  of  parties  to 
private  ways,  see  Dudgeon  v.  Bron- 
son,  159  Ind.  562,  64  N.  E.  910,  65 
N.  E.  752,  95  Am.  St.  315,  and  note 
reviewing  many  authorities. 

»2Webst.  Die,  tit.  "Road,"  ap- 
proved in  Manchester  v.  City  of 
Hartford,    30    Conn.    118,   op.    120; 


Respublica  v.  Arnold,  3  Yeates  (Pa.) 
417,  op.  421;  Morgan  v.  Palmer,  48 
N.  H.  336;  Stedman  v.  Southbridge, 
17  Pick.  (Mass.)  162.  A  passage 
through  the  country  for  the  use  of 
the  public.  Chollar  and  Potosi  Min- 
ing Co.  V.  Kennedy,  3  Nev.  361,  373, 
93  Am.  Dec.  376n,  and  approving 
substantially  the  same  definition  are 
Horner  v.  State,  49  Md.  286,  and 
Newsom  v.  Newsom  (Tenn.  Ch.),  56 
S.  W.  31.  See  also,  Woolsey,  In 
re,  95  N.  Y.  135.  In  Northwest- 
ern Tel.  Exch.  Co.  v.  Minneapolis, 
81  Minn.  140,  154,  83  N.  W.  527, 
86  N.  W.  69,  71,  53  L.  R.  A.  175, 
the  following  definition  is  quoted 
from  the  Century  Dictionary:  "A 
public  way  for  passage  or  travel; 
a  strip  of  ground  appropriated  for 
travel,  forming  a  line  of  communi- 
cation between  different  places;  a 
highway;  hence  any  similar  pas- 
sage for  travel,  public  or  private." 
"^  Commonwealth  v.  Gammons,  23 
Pick.  (Mass.)  201;  Griffin  v.  San- 
bom,  127  Ga.  17,  56  S.  E.  71. .  Held 
synonymous  with  "public  highway" 
in  Heiple  v.  East  Portland,  13  Ore. 
97,  8  Pac.  907.  So  in  Bogie  v. 
Town  of  Waupun,  75  Wis.  1,  43  N. 
W.  667,  6  L.  R.  A.  59,  and  Curtis  v. 
Embery,  L.  R.  7  Ex.  369.  And  see 
Holbrook  v.  McBride,  4  Gray 
(Mass.)  215;  Vantilburgh  v.  Shenn, 
24  N.  J.  L.  740.  But  compare  Hart 
v.  Town  of  Red  Cedar,  63  Wis.  634, 
24  N.  W.  410.  "Road"  and  "way" 
are  not  strictly  synonymous,  though 
they  are  often  used  as  practically 
synonymous.       See     and     compare 
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or  it  may  mean  the  land  over  which  the  public  or  private  way  is 
established.'*  In  statutes,  its  meaning  is  ascertained  from  the  context 
and  purpose  of  the  particular  legislative  enactment  in  which  it  is 
found.''*  Eoads  may  be  such  as  are  owned  by  private  corporations  and 
maintained  at  private  expense,  or  they  may  be  such  as  are  owned  by 
public  corporations  and  maintained  at  the  public  expense.''  Of  the 
former  class  are  toll  roads,  such  as  turnpikes,  gravel  roads,  plank  roads, 
and  the  like ;  of  the  latter,  highways  owned  by  governmental  corpora- 
tions, as  counties  and  townships.  The  terms  road  and  street  are  used 
by  us  to  denote  passage  ways  for  free  public  use.  The  difference  be- 
tween the  two  classes  of  highways  is  created  by  their  location.  A  road 
is  a  suburban  way  open  to  public  travel,  and  this  is  almost,  but  not 
quite,  the  only  use  which  can  be  made  of  it,  while  urban  ways  may,  as 
we  shall  hereafter  more  clearly  show,  be  devoted  to  many  other  public 
Tises. 

§  8.  (7)  Eural  highways — Distinction  between  roads  and  streets. 
— Eural  highways  may,  we  think,  be  appropriately  and  conveniently 
denominated  roads,  and  the  public  ways  of  a  town  or  city  may  be 
properly  and  conveniently  called  streets.  If  the  general  term  "high- 
ways" were  less  often  used  in  statutes  and  decisions  much  confusion 
would  be  avoided,  for,  as  we  have  seen,  the  term  "highways"  is  a  very 
comprehensive  one,  embracing  in  its  wide  sweep  many  more  ways 
than  urban  streets  or  suburban  roads.  The  word  "road"  naturally  con- 
veys the  idea  of  a  way  over  which  the  people  have  a  right  to  pass  and 
repass  at  pleasure,  and  is  now  commonly  used  as  denoting  a  public 

Chollar  &  Potosi  Mining  Co.  v.  Ken-  17,  56  S.  E.  71.    In  the  statute  law 

nedy,  3  Nev.  361,  93  Am.  Dec.  409;  of    New    York    it    has    been    held 

Wood  V.  Trucker  Turnp.  Co.,  24  Cal.  synonymous  with  highway.    Fowler 

487;    Smith   v.   Worn,   93   Cal.    206,  v.   Lansing,   9   Johns.    (N.   Y.)    349. 

214,   93   Pac.  206;    Horner  v.   State,  But   see  Woolsey,    In   re,   95   N.   Y. 

49  Md.  286;  Klster  v.  Reeser,  98  Pa.  135.     It  may  even  include  bridges. 

St.  1,  4,  42  Am.  Rep.  608;  Newsom  Uhl  v.  Douglass  Twp.,  27  Kan.  81; 

v.  Newsom    (Tenn.  Ch.),   56   S.  W.  Follmers  v.  Nucholls  County,  6  Neb. 

31;  Stokes  V.  Scott  County,  10  Iowa  210    (and  lanes);    Isaacs  v.  Wiley, 

175;  Follmer  v.  Nuckolls  County,  6  12  Vt.  674. 
Neb.  210.  '^  A  Virginia  statute  provided  that 

^  Chollar  and  Potosi  Mining  Co.  the   word    "road"    as   used   therein 

V.  Kennedy,  3  Nev.  361,  93  Am,  Dec.  should   mean    "any    turnpike,    state 

409.     Held  in  Kister  v.  Reeser,  98  road  or  county  road,"   and  it  was 

Pa.   St.   1,  4,   42   Am.   Rep.   608,   to  held  not  to  include  a  mere  "bridle 

mean  only  a  right  of  way  and  not  way  for  horseback  travel."     Terry 

the  land.    But  see  Munn  v.  Worrall,  v.   McClung,  104  Va.   599,   52   S.   E. 

53  N.  Y.  44,  13  Am.  Rep.  470.  355. 

=  See  Griffin  v.  Sanborn,  127  Ga. 
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way  in  the  country  rather  than  the  street  of  a  town  or  eity.^^  It  may, 
however,  include  or  refer  to  a  street,  and  so  it  may,  at  least  when  ac- 
companied by  the  word  "private,"  or  words  conveying  a  like  meaning, 
denote  a  private  easement,  but  such  an  easement  is  more  appropriately 
called  a  right  of  way.^^ 

§9.  (8)  Public  roads — Toll  roads. — Public  roads  are  such  as  are 
open  to  the  public  and  are  under  the  control  of  the  state  or  its  govern- 
mental instrumentalities,  as  counties,  townships,  road  districts  and 
local  subdivisions  of  a  similar  character.'®  Such  roads  are  set  apart 
to  the  public  and  are  maintained  at  the  public  expense.'*"  Toll  roads 
are,  in  a  limited  sense,  public  roads  and  are  highways  for  travel,  but 
we  do  not  regard  them  as  public  roads  in  the  fullest  sense,  since  there 
is  in  them  a  private  proprie;tary  right.*^    This  right,  granted  to 


"  See  Clark  v.  Commonwealth,  14 
Bush  (Ky.)  166;  Youngstown  v. 
Pittsburgh  &c.  R.  Co.,  2  Ohio  Cir. 
Dec.  126,  3  Ohio  Cir.  Ct.  214;  State 
V.  Putnam  County,  23  Fla.  639,  3 
So.  164,  167.  But  it  may  include  a 
street.  See  Florida  case  last  cited, 
and  Vacation  of  Osage  St.,  In  re, 
90  Pa.  St.  117;  also  Southern  Kan. 
R.  Co.  V.  Oklahoma  City,  12  Okla. 
82,  69  Pac.  1050,  1054;  ante,  §  1,  n6, 
and  post,  §§  19,  22. 

=»Wild  V.  Deig,  43  Ind.  455,  458; 
Hart  V.  Red  Cedar,  63  Wis.  634,  638, 
24  N.  W.  410;  Horner  v.  State,  49 
Md.  277,  286.  See  Southern  Ry. 
Co.  V.  Combs,  124  Ga.  1006,  53  S.  B. 
508.  In  Griffin  v.  Sanborn,  127  Ga. 
17,  56  S.  E.  71,  it  is  said  that  the 
word  "road"  in  its  popular  sense 
is  a  generic  term  including  over- 
land ways  of  every  character,  but 
has  no  fixed  meaning  in  law,  and 
the  scope  to  be  given  it  depends 
upon  the  context.  Roads  are  prop- 
erly ways  of  a  different  general 
character  from  a  mere  private  right 
of  way.  Chollar  &c.  Co.  v.  Ken- 
nedy, 3  Nev.  361,  93  Am.  Dec.  409.    ' 

^  In  some  instances  highways  are 
or  have  been  laid  out  directly  by 
the  state,  and  where  such  is  the 
case  they  are  often  called  state 
roads.  See  Houlton  v.  Carpenter, 
29  Ind.  App.  643,  645,  646,  64  N.  E. 
939;  State  v.  Shawnee  County,  28 
Kan.     431;      Davies     v.     Saginaw 


County,  89  Mich.  295,  50  N.  W.  862; 
Sharp  V.  Evergreen,  67  Mich.  443, 
35  N.  W.  67;  People  v.  Ingham 
County,  20  Mich.  95;  State  v.  Mae- 
donald,  26  Minn.  445;  Henry  v. 
Ward,  49  Neb.  392;  People  v.  Plagg, 
46  N.  Y.  401;  Jensen  v.  Polk 
County,  47  Wis.  298.  So,  in  some 
instances,  provision  is  made  for 
roads  to  be  established  by  the  co- 
operation of  several  townships  or 
counties  and  the  like. 

"Mills  V.  State,  20  Ala.  86.  See 
also.  Griffin  v.  Williamstown,  6  W. 
Va.  314;  Cincinnati  R.  Co.  v.  Com- 
monwealth, 80  Ky.  138;  Lewman  v. 
Andrews,  129  Ala.  174,  29  So.  692; 
Harper  v.  State,  109  Ala.  66,  19  So. 
901.  A  reservation  for  "a  road"  in 
a  deed  has  been  held  to  import 
prima  facie  a  public  road.  Morgan 
V.  Palmer,  48  N.  H.  336.  So,  where 
the  term  was  used  in  an  Indictment. 
Horner  v.  State,  49  Md.  277.  The 
term  "road"  employed  in  a  statute 
does  not  ordinarily  include  farm 
crossings.  Brooks  v.  N.  Y.  &c.  R. 
Co.,  13  Barb.  (N.  Y.)  594;  Green 
V.  Morris  &c.  R.  Co.,  24  N.  J.  L. 
486. 

"See  Bradshaw  v.  Rodgers,  20 
Johns.  (N.  Y.)  105.  But  they  are 
usually  included  in  the  term  high- 
ways. Patapsco  Electric  Co.  v.  Bal- 
timore, 110  Md.  306,  72  Atl.  1039; 
post,  §  69. 
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them  by  their  chao-ters,  is,  as  is  well  known,  a  right  in  the  nature  of  a 
contract,  and  as  such  protected  from  destruction  or  impairment  by  the 
constitution  of  the  United  States.  The  private  right  which  turnpike 
companies  possess  in  their  roads  deprives  these  ways  in  many  essential 
particulars  of  the  character  of  public  roads.  They  are,  of  course,  pub- 
lic in  a  limited  sense,  but  not  in  such  a  sense  as  are  the  public  ways 
under  full  control  of  the  state,  for  public  ways  in  the  strict  sense  are 
completely  under  legislative  control. 

§  10.  (9)  legislative  control. — ^All  roads  established  by  legislative 
authority  are  public  roads  in  so  far  as  the  right  of  the  citizens  to  travel 
them  is  concerned,  but  they  do  not  all  belong  to  the  state.  It  must, 
however,  be  true  that  over  all  ways  in  which  there  is  a  public  right 
there  must  be  some  legislative  authority.  Presumptively  all  roads  laid 
out  under  legislative  enactments  are  public  ways  belonging  to  the  state 
and  under  the  full  control  of  the  legislature.*^  This  legislative  control 
is  much  broader  than  in  eases  where  the  private  corporation  has  a 
proprietary  interest  in  the  road. 

§  11.  (10)  County  and  township  roads. — At  common  law,  public 
roads  were  under  the  charge  of  the  local  authorities,  and  upon  them 
rested  the  duty  of  keeping  the  roads  in  repair.  Bridges  were,  by  that 
law,  committed  to  the  charge  of  the  counties  and  they  were  bound  to 
maintain  them  in  a  safe  condition  for  use.  In  America  the  subject  is 
so  much  controlled  by  statute  that  it  is  difficult  to  state  any  general 
mles;  it  may,  however,  be  said  that  where  a  road  does  not  extend 
beyond  the  limits  of  one  township  it  is  to  be  deemed  a  township  road, 
and  that  where  it  extends  beyond  the  limits  of  a  township  any  con- 
siderable distance  it  is  a  county  road.*^  Public  roads,  such  as  county 

*=  Sherman  v.  Buick,  32  Cal.  241,  «See    Houlton    v.    Carpenter,    29 

91  Am.  Dec.  577;   State  v.  Mobley,  1  Ind.  App.  643,  645,  646,  64  N.  E.  939 

McM.   (S.  C.)  44;   State  v.  Sartor,  2  (citing   text).      But    under    an    In- 

Strob.  (S.  C.)  60;  Withers,  Ex  parte,  diana    statute    it    is   held   that    the 

3  Brev.    (S.  C.)    83,  85;    Southwark  county  commissioners  have  primary 

v.   Philadelphia  R.   Co.,   47   Pa.   St.  jurisdiction    over    the    location    of 

314;     Branson    v.    Philadelphia,    47  highways    outside    of    incorporated 

Pa.    St.    329.     But    see    post,    §    14.  towns      and      cities.        Renard      v. 

In  State  v.  Board  of  Com'rs,  170  Ind.  Grande,  29  Ind.  App.  579,  64  N.  E. 

595,   82  N.  E.  482,  487,  the  text  Is  644.      In    Massachusetts    and    some 

cited    and    it   is    said:     "All    roads  other  New  England  states  there  are 

laid  out  under  legislative  enactment  ways    called    "town    ways,"    which 

are   public   highways,   belonging  to  are  not  always  included  in  the  use 

the  state,  under  full  control  of  the  of   the   term   "highways,"   but  they 

legislature."  are  usually  recognized  as  being  in 
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and  township  roads,  are  usually  maintained  by  taxes  levied  upon  the 
citizens  for  that  purpose.  In  many  of  the  states  provision  is  made  for 
working  out  the  road  tax,  as  it  is  called,  and  the  tax  is  paid  in  labor 
instead  of  money.** 

§  12.  Section  and  other  line  roads. — In  many  of  the  newly-settled 
districts  roads  were  originally  established  by  user  without  any  reference 
to  any  particular  system,  and  some  of  them  ran  from  place  to  place 
by  the  shortest  and  most  direct  route,  angling  across  the  country  while 
others  went  a  more  roundabout  way  to  avoid  obstacles  or  the  like. 
Many  of  them,  perhaps,  were  mere  cow  paths  in  the  beginning.*^  But 
highways  are  now  usually  laid  out  more  systematically  and  statutory 
provisions  are  often  found  for  section  line  roads*"  and  the  like.  So 
provision  is  sometimes  made  for  the  construction  of  highways  on  or 
along  state  lines.*'  But  it  has  been  held  in  Indiana  that  there  is  no 
presumption  that  a  highway  originally  followed  a  section  line  through- 
out merely  because  it  had  some  portion  of  its  course  upon  such  line.*^ 
The  subject  of  the  establishment  of  line  roads  will  be  further  con- 
sidered when  we  come  to  treat  of  locating  and  opening  public  ways, 
and  it  is  sufficient  in  this  connection  to  refer  to  them  as  a  class  of  high- 
ways expressly  provided  for  in  some  jurisdictions. 

§13.  (11)  Neighborhood  roads. — Eoads  generally  used  by  the  citi- 
zens of  a  locality,  but  open  to  the  general  public,  are  public  roads,  al- 

reality  highways  open  to  the  public  New  England  road  as  starting  out  a 

generally.    Blackstone  v.  Worcester  good  broad  highway,  narrowing  to  a 

County,    108    Mass.    68;     Flagg    v.  lane  and  then  a  path  and  finally  be- 

Flagg,  16  Gray  (Mass.)  175;  Parks  coming  a   squirrel   track  and  run- 

V.    Boston,    8    Pick.     (Mass.)     227;  ning  up  a  tree. 

Cleaver  v.  Jordan,  34  Me.  9;  Water-  "Casey  v.  Kilgore,  14  Kan.  478; 

ford  V.  Oxford  County,  59  Me.  450.  Hughes  v.  Milligan,  42  Kan.  396,  22 

"See  post,  Ch.  on  Rd.  Tax  and  Pac.   313;    Barry  v.   Delaughey,  47 

Labor.  Neb.  354,  66  N.  W.  410;    Oyler  v. 

« Like  the  "calf-path,"  referred  to  Ross,  48  Neb.  211,  66  N.  W.  1099; 

in  the  poem  of  that  name  by  Walter  Wells   v.   Pennington   County,   2   S. 

Foss,   which   afterwards   became   a  Dak.  1,  48  N.  W.  305,  39  Am.  St.  758, 

lane,   and  then  a  road  and  then  a  Dowdle  v.  Cornue,  9  S.  Dak.  126,  68 

village    street,    and   finally    a   well-  N.  W.  194.    See  also,  Ind.  Acts  1905, 

known   street  of  a   "renowned   me-  527,    528,    549,    550,    551,    and   post, 

tropolis,"  probably  meaning  Boston.  §  383. 

Certainly  some  of  the  Boston  streets  "  See   Ind.   Acts   1905,    529,   §   23. 

are  still  crooked  enough,  although  In  such  cases  joint  action  on  the 

many  of  them  have  been  straight-  part  of  both  jurisdictions  is  usually 

ened  in  recent  years.    Perhaps  the  if  not  always  required, 

fate  of  other  roads  has  been  some-  **  Seisler  v.  Smith,  150  Ind.  88,  46 

what  like  that  once  ascribed  to  a  N.  B.  993. 
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though  they  may  afford  facilities  for  travel  to  only  such  persons  as 
'reside  in  the  neighborhood,  and  may  not  be  useful  to  the  general  pub- 
lie.*'  It  is,  however,  essential  that  such  a  road  should  be  one  open 
to  the  public,  and  free  and  common  to  all  the  citizens. ^^  Private  ways 
constructed  for  the  use  of  designated  persons  are  not  public  roads, 
although  the  persons  having  the  right  to  use  the  way  are  very  numer- 
ous; for  as  long  as  any  citizens  are  excluded  from  a  common  use  of  a 
way  it  is  not  a  public  road,  and  the  public  cannot  be  charged  with  the 
expense  of  repairing  it,  nor  can  the  right  of  eminent  domain  be  in- 
voked for  the  purpose  of  seizing  land  for  such  a  way.^^  Thus,  it  has 
been  held  that  the  acquisition  of  a  mere  private  way  is  not  a  purpose 
for  which  the  power  of  eminent  domain  can  be  exercised,  even  though 
such  way  is  intended  to  connect  the  private  estate  with  a  highway."^ 
The  character  of  the  road  does  not  depend  upon  its  length,  nor  upon 
the  places  to  which  it  leads,  nor  is  its  character  determined  by  the  num- 
ber of  persons  who  actually  travel  upon  it.  If  it  is  free  and  common 
to  all  the  citizens,  then,  no  matter  whether  it  is  or  is  not  of  great 
length,  or  whether  it  leads  to  or  from  city,  village  or  hamlet;  or 
whether  it  is  much  or  little  used,  it  is  a  public  road.^^ 

§  14.  Private  roads. — There  is  some  conflict  among  the  decisions 
as  to  the  constitutionality  of  statutes  attempting  to  confer  or  delegate 
the  right  to  exercise  the  power  of  eminent  domain  for  the  purpose  of 

'"Woolrych  Ways,  3;   Kissinger  v.  ""  Woolrych  Ways,   4;    Stewart  v. 

Hanselman,   33   Ind.   80;    Verner  v.  Hartman,    46    Ind.    331;     State    v. 

Martin    (W.  Va.),  28  Alb.  L.  Jour.  Gross,  119  N.  Car.  868,  26  S.  E.  91; 

295;  State  V.  Sartor,  2  Strob.  (N.  C.)  Arnsperger    v.    Crawford,    101    Md. 

60;  Baldwin  v.  Herbst,  54  Iowa  168,  247,   61   Atl.   413,   417,  70   L.  R.  A. 

6  N.  W.  257;  Wood  v.  Kurd,  34  N.  J.  497,  502   (citing  text). 

L.  88;    Taft  v.  Commonwealtli,  158  '^Blackman    v.    Halves,    72    Ind. 

Mass.  526,  33  N.  E.  1046;  Village  of  515.   But  see  post,  §  14. 

Grandville  v.  Jenison,  84  Mich.  54,  ^'  Arnsperger  v.  Crawford,  101  Md. 

47  N.  W.  600;   text  cited  in  Fritch  247,   61  Atl.   413,   417,  70   L.   R.   A. 

V.  Patterson,  149  Ind.  455,  49  N.  B.  497,  502  (citing  text). 

380.     Text  is  also  quoted  in  Dunn  °=Text   quoted    with    approval    in 

&c.  Bros.  V.  Gunn,  149  Ala.  583,  42  I,.ouisville   &c.   R.    Co.   v.    Etzler,    3 

So.  686,  690.   But  see  State  v.  Gross,  Ind.  App.  5'62,  30  N.  B.  32,  33;   Taft 

119  N.  Car.  868,   26   S.  B.  91;    Col-  v.  Commonwealth,  158  Mass.  526,  33 

lins  V.  Patterson,  119  N.  Car.  602,  26  N.  E.  1046;   Galveston  &c.  R.  Co.  v. 

S.   E.   154.     A   railroad  switch  has  Baudat,  21  Tex.  Civ.  App.  236,  51  S. 

been  held  a  "public  use"  where  the  W.  541,  543.     But  see  Breneman  v. 

statute  declared  railroads  to  be  pub-  Burlington  &c.  R.  Co.,  92  Iowa  755, 

lie    highways    and    made   the    com-  60    N.    W.    176.      The    text    is    also 

panics     common    carriers    for    all.  quoted  in  Dunn  v.  Gunn,  149  Ala. 

Brown   v.   Chicago   &c.   R.   Co.,   137  583,  42  So.  686,  690,  and  in  Piffin  v. 

Mo.  529,  38  S.  W.  1099.  May,  78  Ark.  18,  93  S.  W.  64,  65. 
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establishing  private  roads.  The  conflict,  however,  is  not  so  miieh  as 
to  the  general  principle  as  it  is  as  to  what  are  private  roads,  or,  in 
other  words,  as  to  what  is  a  public  and  what  is  a  private  use.  If  it  is 
essentially  private  and  members  of  the  public  are  excluded  from  its 
use  it  seems  clear  that  the  power  of  eminent  domain  cannot  be  in- 
voked.^* But  there  are  some  roads  which  are  designated  as  private 
roads  in  a  statute  or  elsewhere  which  are  in  reality  public,  being  used,- 
or  at  least  established  or  intended  to  be  used  as  highways  by  any  and 
all  persons  who  may  desire  to  use  them.  Where  such  is  the  ease  the 
mere  name  or  designation  is  not  necessarily  conclusive,  and  there  are 
many  jurisdictions  in  which  statutory  provisions  for  the  establishment 
of  such  roads  have  been  upheld. ^^  In  Idaho  the  statute  provides 'that 
a  private  road  may  be  opened  for  the  convenience  of  one  or  more  resi- 
dents of  any  road  district  in  the  same  manner  as  public  roads,  the  per- 
son or  persons  for  whose  benefit  it  is  opened  paying  the  damage 
awarded  and  keeping  the  road  in  repair,  and  it  is  held  one  such  person 
may  petition.^"  But  in  several  other  Jurisdictions  the  right  to  have 
a  "private  road"  established,  whether  considered  in  reality  private  or 
public,  seems  to  depend  upon  necessity  rather  than  mere  convenience,^' 


=*  Arnsperger  v.  Crawford,  101  Md. 
247,  61  Atl.  413,  70  L.  R.  A.  497; 
Taylor  v.  Porter,  4  Hill  (N.  Y.)  140, 
40  Am.  Dec.  274;  Bankhead  v. 
Brown,  25  Iowa  540;  Healy  Lumber 
Co.  V.  Morris,  33  Wash.  490,  74  Pac. 
681,  99  Am.  St.  964.  See  post, 
§§  192,  193,  for  a  consideration  of 
the  question  and  reference  to  other 
authorities.  In  a  few  states,  how- 
ever, provisions  of  the  constitution 
are  more  liberal  than  in  others  and 
seem  to  authorize  the  establishment 
of  so-called  private  roads  in  much 
the  same  manner  as  in  the  case  of 
ordinary  highways. 

"=  See  Township  of  Madison  v.  Gal- 
lagher, 159  111.  105,  42  N.  E.  316; 
Latah  County  v.  Peterson,  3  Idaho 
402,  29  Pac.  1090,  16  L.  R.  A.  81, 
and  note;  Roberts  v.  Williams,  15 
Ark.  43;  Sherman  v.  Burch,  32  Cal. 
241,  91  Am.  Dec.  577;  Monterey  Co. 
V.  Gushing,  83  Cal.  507,  23  Pac.  700; 
Hickman,  In  re,  4  Harr.  (Del.)  580; 
Denham  v.  Bristol  Co.  Com'rs,  108 
Mass.  205;  Brown  v.  Brown,  50  N. 
H.  538;  Shaver  v.  Starrett,  4  Ohio 
St.  494.    See  also,  Piffin  v.  May,  78 


Ark.  18,  93  S.  W.  64,  for  explana- 
tion of  the  theory  upon  which  such 
roads  are  regarded  as  branches  of 
the  main  public  roads  and  for  the 
use  of  the  public.  And  see  John- 
son v.  Supervisors,  61  Iowa  89,  15 
N.  W.  856;  Belk  v.  Hamilton,  130 
Mo.  292,  32  S.  W.  656. 

^"Latah  County  v.  Hasfurther,  12 
Idaho  797,  88  Pac.  433,  also  consid- 
ering other  matters  of  procedure 
under  the  Idaho  statute.  See  as  to 
petition  and  procedure  under  stat- 
utes in  other  jurisdictions.  Brock  v. 
Town  of  Bamet,  57  Vt.  172;  Geary 
V.  San  Diego  Co.,  107  Cal.  530,  40 
Pac.  800;  Fernald  v.  Palmer,  83 
Me.  244,  22  Atl.  467;  Belk  v.  Hamil- 
ton, 130  Mo.  292,  32  S.  W.  656;  War- 
lick  V.  Lowman,  103  N.  Car.  122,  9 
S.  E.  458.  A  description  of  it  as  a 
"bridle  road"  in  the  location  of  a 
"private  way"  laid  out  by  select- 
men does  not  confine  it  to  a  particu- 
lar class  of  animals,  or  such  a  spe- 
cial mode  of  use.  Flagg  v.  Flagg, 
16  Gray  (Mass.)  175. 

"  See  Gaines  v.  Lunsford,  120  Ga. 
370,  47  S.  E.  967,  102  Am.  St.  109; 
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althoTigli  as  a  rule  an  absolute  Becessity  is  not  required  where  the  road 
is  publie.°*  In  Georgia  it  has  been  held  that  those  who  use  a  private 
way  must  keep  it  in  repair  and  cannot  take  advantage  of  their  own 
default  by  turning  out  to  avoid  obstructions  which  they  could  have  re- 
moved, as  provided  by  the  statute.''''  It  is  not  our  purpose,  however,  to 
treat  of  private  ways,  and  it  should  be  sufficient  in  this  connection  to 
observe  that  the  rights  and  liabilities  of  travelers  on  the  one  hand  and 
of  governmental  subdivisions  or  the  landowners  and  the  persons  for 
whose  benefit  the  way  was  established  may  be  very  different  in  the  case 
of  some  of  these  so-called  private  roads  from  what  it  is  in  the  ordinary 
case  of  a  strictly  private  way.°° 

§  15.  (IS)  Founderous  roads — ^Right  to  travel  extra  viam. — Pub- 
lic ways  are  generally  of  a  fixed  and  permanent  character  and  of  de- 
fined and  established  dimensions.  Such  roads  are  established  by  law, 
arise  from  prescription,  or  are  created  by  dedication.  There  is,  how- 
ever, a  right  of  passage  of  a  peculiar  nature,  neither  given  by  statute 
nor  created  by  dedication,  nor  founded  on  a  claim  of  prescription.  The 
way  to  which  we  refer  is  ordinarily  of  a  temporary  character,  and  the 
principle  which  supports  the  right  is  not  unlike  that  which  undergirds 
the  doctrine  of  private  ways  by  necessity."^   The  right  of  which  we  are 

Neal  v.  Neal,  122  Ga.  804,  50  S.  E.  "A  lane  may,  perhaps,  be  consid- 
929;  Pocopson  Road,  16  Pa.  St.  15;  ered  as  ordinarily  a  species  of  pri- 
Private  Road  Redstone  Twp.,  In  re,  vate  road.  See  Wiggins  v.  Tall- 
112  Pa.  St.  183,  5  Atl.  383;  People  madge,  11  Barb.  (N.  Y.)  465.  It  is 
v.  Richards,  38  Mich.  214;  Burgwyn  not,  however,  a  legal  term  and  has 
V.  Lockliart,  60  N.  Car.  269;  Mayo  no  settled  legal  meaning  making  it 
V.  Thigpen,  107  N.  Car.  63,  11  S.  necessarily  always  to  be  considered 
B.  1052  (and  compare  Cozard  v.  Ka-  as  private.  "It  signifies  simply  a 
nawha  &c.  Co.,  139  N.  Car.  283,  51  narrow  way,  which  may  be  either 
S.  E.  932,  111  Am.  St.  779,  1  L.  R.  public' or  private."  Hunter  v.  City 
A.  (N.  S.)  969);  Robinson  v.  Swope,  of  Newport,  5  R.  I.  325,  331.  Cer- 
12  Bush  (Ky.)  21;  and  see  gen-  tainly  "a  lane  is  not  necessarily  a 
erally  note  to  Peltingill  v.  Porter,  85  public  highway."  Indianapolis  &c. 
Am.  Dec.  676,  as  to  way  of  neces-  R.  Co.  v.  McClure,  26  Ind.  370,  375, 
sity,  and  note  to  Dudgeon  v.  Bron-  89  Am.  Dec.  467.  See  also.  Corn- 
son,  159  Ind.  562,  64  N.  E.  910,  65  monwealth  v.  Thompson,  12  Mete. 
N.  E.  752,  in  95  Am.  St.  315,  318-  (Mass.)  231.  But  other  words  as- 
330,  as  to  private  ways.  And  see  sociated  with  it  may  require  it  to 
generally  as  to  private  roads.  Wills  be  taken  as  meaning  only  a  public 
V.  Reld,  86  Miss.  446,  38  So.  793;  way.  See  Commonwealth  v.  Lowell 
Downing  v.  Corcoran,  112  Mo.  App.  Gas  &c.  Co.,  12  Allen  (Mass.)  77. 
645,  81  S.  W.  114.  "^  It  is  not  properly  a  public  road 

"'PifiSn  V.  May,  78  Ark.  18,  93  S.  in  the  ordinary  sense  of  the  term. 

W.  64.  McDade  v.  State,  95  Ala.  28,  30,  11 

"  Klrkland  v.  Pitman,  122  Ga.  256,  So.    375.      It   is    called    a    "turnout 

50  S.  E.  117.  road"  in  the  case  just  cited. 

2 — Bluott  R.  and  S. 


§    16  ROADS   AND   STREETS.  18 

here  speaking  is  the  right  of  a  traveler  who  is  lawfully  using  the  pub- 
lie  road  to  go  upon  private  land  at  places  where  the  public  way  is  im- 
passable.*^ 

§  16.  (13)  Basis  of  the  right  to  travel  extra  viam — ^Necessity. — 
Lord  Mansfield  says,  that  the  rule  that  a  traveler  may  leave  the  public 
way  and  go  upon  adjoining  land,  when  the  highway  is  founderous,  was 
recognized  both  by  the  civil  and  the  common  law,°^  and  he  refers  to 
Blackstone  and  Comyns.  The  authorities  are  not  agreed  as  to  what 
principle  the  right  should  be  placed^upon.  A  learned  English  author"* 
puts  it  upon  the  maxim,  "Salus  popuji  suprema  lex,"  while  others 
put  it  upon  the  doctrine  of  necessity.  °°  The  rule  is  firmly  established, 
notwithstanding  the  diversity  of  opinion  as  to  the  ground  upon  which 
it  rests.*'  It  is  not  essential  to  the  right  to  go  upon  adjoining  land 
that  the  necessity  should  be  absolute,  but  there  must  be  a  reasonable 
necessity  for  thus  entering  upon  the  lands  of  a  citizen.  We  suppose 
that  it  must  in  most  eases  be  a  question  of  fact  whether  there  was  such 
a  reasonable  necessity  as  justified  the  traveler  in  leaving  the  traveled 
way.  We  believe  that  it  would  not,  however,  be  necessary  to  show  in 
any  case  that  to  attempt  to  keep  in  the  traveled  way  would  certainly 

°^  A  road  so  out  of  repair  as  to  gency  of  the  occasion,  and  a  due  re- 
justify  a  traveler  in  leaving  it  and  gard  to  the  public  safety  or  con- 
going  upon   the   adjoining   land  is  venience." 

said  to  be  "founderous,"  meaning,  "°  Carrick  v.  Johnson,  26  Upper 
if  we  judge  from  the  derivation  of  Can.  Q.  B.  65;  Bullard  v.  Harrison, 
the  word,  likely  to  cripple,  or  make  4  M.  &  S.  387,  392;  Pomfret  v.  Ri- 
lame.  Burke  thus  uses  the  word  croft,  1  Saunders  321,  323;  Henn's 
"founderous":  "I  have  traveled  Case,  3  Salk.  182;  Dawes  v.  Haw- 
through  the  negotiation  and  a  sad  kins,  8  C.  B.  N.  S.  848;  Campbell 
founderous  road  it  is."  Regicide's  v.  Race,  7  Cush.  (Mass.)  408,  54 
Peace,  letter  3.  Am.  Dec.  728;  Carey  v.  Rae,  58  Cal. 

»' Taylor   v.    Whitehead,    2    Doug-  159,    163;     Williams    v.    Safford,    7 

las    745-748;     3    Blackst.    Com.    36;  Barb.   (N.  Y.)   309;   Newkirk  v.  Sa- 

Comyns'  Digest,  title,  Chemin,  D.  6.  bier,    9    Barb.     (N.    Y.)     652,    655; 

In   the   case    cited,   Lord   Mansfield  Holmes  v.  Seely,  19  "Wend.   (N.  Y.) 

said:     "If   the    usual   track    is    im-  507;  Morey  v.  Fitzgerald,  56  Vt.  487, 

passable,  it  is  for  the  general  good  48  Am.  Rep.  811.     See  also,   Irwin 

that  people   should   be   entitled   to  v.  Yeager,  74   Iowa  174,  37  N.  W. 

pass  in  another  line."  136;   Small  v.  Binford,  41  Ind.  App. 

'^  Broom's  Legal  Maxims,  1.  440,  83  N.  B.  507;  Shriver  v.  Marion 

«5  Campbell  v.  Race,  7  Cush.  County  Ct.,  —  W.  Va.  — ,  66  S.  B. 
(Mass.)  408,  54  Am.  Dec.  728;  Mo-  1062,  1066.  Mr.  Woolrych  thus 
rey  v.  Fitzgerald,  56  Vt.  487,  48  Am.  states  the  rule:  "If  the  ordinary 
Rep.  811.  In  the  case  last  cited  it  track  be  so  dangerous  as  to  com- 
was  said:  "In  such  case,  an  inter-  pel  them  to  leave  the  road,  they 
ference  with  private  property  is  ob-  may  go  extra  viam,  passing  as  near 
viously  dictated  and  justified  summa  the  original  way  as  possible."  Wool- 
necessitate,   by   the   immediate   ur-  rych  Ways  78. 
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result  in  injury,  but  that  it  is  enough  to  show  that  serious  injury  would 
probably  result  from  continuing  in  the  road. 

§  17.  (14)  Duty  of  traveler  extra  viam. — One  who  leaves  the 
usually  traveled  track  and  goes  upon  adjoining  land  is  bound  to  re- 
frain from  doing  any  unnecessary  injury,  under  penalty  of  being  held 
liable  in  damages  at  the  suit  of  the  owner  of  the  land."'  It  seems  from 
the  authorities  that  it  is  his  duty  to  keep  as  near  as  practicable  to 
the  usually  traveled  way.*"'  The  fact  that  the  person  having  the  right 
to  use  the  road  knows  that  it  is  founderous  will  not,  it  is  held,  deprive 
him  of  the  right  to  deviate  from  the  usually  traveled  track  unless  there 
is  some  other  way  which  he  can  reasonably  travel."^  An  interesting 
question  is  suggested,  but  not  decided  or  discussed,  in  one  of  the  eases, 
and  that  is  this :  If  the  obstruction  in  the  road  is  of  a  temporary  char- 
acter and  one  that  may  be  readily  removed,  and  is  not  placed  there  by 
the  landowner,  must  the  traveler  remove  it,  or  may  he  leave  it  and 
pass  over  the  adjoining  land  ?'"  In  such  case  there  would  be  conflicting 
rights,  that  of  the  traveler  to  use  the  highway,  and  that  of  the  owner 
that  his  close  should  not  be  broken,  and  the  question  for  solution  is, 
which  must  yield  ?  It  is  our  opinion  that  if  the  traveler  could  readily 
remove  the  obstruction  and  not  be  seriously  delayed  it  would,  in  gen- 

"'Henn's  Case,  Wm.   JoneS,  296;  if  there   be   one   reasonably   avail- 

Abser  v.  French,  2  Lev.  234.  able   to   him,   rather   than   to   thus 

"*Chitty  gives  the  form  of  a  plea,  deviate."    We  suppose  that  whether 

3  Chltty  PI.  (7th  ed.)   385;   Carrick  there    is    another    road    reasonably 

V.  Johnson,  26  Upper  Can.  Q.  B.  65.  available  to  the  traveler  must  usu- 

°°  Morey  v.  Fitzgerald,  56  Vt.  487,  ally,  and  in  the  main,  be  a  question 
48  Am.  Rep.  811.  In  this  case  it  was  of  fact  for  the  decision  of  the  jury 
said:  "And  although  the  defendant  under  proper  instructions  from  the 
knew  of  the  founderous  condition  of  court.  The  question  of  what  is  or 
the  road  before  he  attempted  to  is  not  reasonable  is  rarely  a  pure 
pass  over  it,  he  was  not  thereby  de-  question  of  law,  although  it  may 
prived  of  the  right  he  otherwise  sometimes  be  so.  In  the  case  cited 
would  have  to  travel  It.  One  has  the  burden  of  showing  that  there 
a  right  to  travel  highways  when  he  was  some  other  reasonably  con- 
is  not  thereunto  impelled  by  im-  venient  way  seems  to  have  been 
perious  necessity  as  well  as  when  placed  upon  the  landowner.  Far- 
he  is,  provided  always,  that  he  uses  relly  v.  City  of  Cincinnati,  2  Disney 
them  for  the  purposes  for  which  (Ohio)  516,  537. 
they  are  constructed  and  main-  ™  In  that  case  it  was  said,  "If  the 
tained.  But  when  one  knows  that  a  obstruction  is  such  that  to  remove 
highway  is  so  obstructed  as  to  ne-  it  would  materially  delay  the  trav- 
cessitate  a  divergence  therefrom  on  eler  in  his  journey,  and  impose 
to  adjoining  land  in  order  to  get  upon  him  consideralile  labor,  no 
past  the  founderous  portions  there-  duty  is  upon  him."  Morey  v.  Fitz- 
of,  it  is  his  duty  to  the  adjoining  gerald,  56  Vt.  487,  48  Am.  Rep.  811. 
landowner  to  go   some  other  way, 
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eral,  be  his  duty  to  do  so,  but  that  if  he  could  not  readily  remove  it 
or  would  be  seriously  delayed  in  his  journey,  he  would  have  a  right  to 
go  upon  the  adjoining  land.  It  would  seem  that  the  traveler  must 
do  all  that  is  reasonably  necessary  to  avoid  entering  the  close  of  an 
adjoining  proprietor,  and  that  it  is  no  more  than  reasonable  to  require 
him  to  remove  a  temporary  obstruction  where  it  will  impose  upon  him 
no  great  labor  and  not  materially  delay  him  in  his  journey.  Here,  as 
elsewhere,  the  question  must,  in  a  great  measure,  be  one  of  fact,  for, 
as  we  believe,  it  would,  in  a  majority  of  eases,  be  the  duty  of  the  court 
to  leave  the  question  of  what  was  reasonable  under  the  facts  of  the 
particular  case  to  the  jury,  instructing  them,  of  course,  as  to  the  gen- 
eral rules  of  law  applicable  to  such  cases.  Many  things  must  necessar- 
ily enter  into  consideration  in  such  a  case,  such,  for  instance,  as  the 
nature  of  the  obstruction,  by  whom  it  was  placed  in  the  road,  the 
knowledge  of  the  traveler  of  its  character,  and  matters  of  a  similar 
nature. 

§  18.  (15)  Eight  to  travel  extra  viam  where  way  is  obstructed  by 
snow  and  ice. — It  has  been  held  in  two  well-considered  cases  that  the 
defect  need  not  be  in  the  way  itself,  but  that  if  it  is  caused  by  the 
accumulation  of  snow  or  ice  there  exists  such  a  reasonable  necessity  for 
leaving  the  traveled  way  as  will  justify  the  traveler  in  going  on  the 
adjoining  land.'^^  "We  suppose,  however,  that  as  long  as  the  way  is  in 
such  a  condition  that  it  can  be  used  with  probable  safety  by  one  exer- 
cising ordinary  care  to  avoid  injury  it  would  be  his  duty  to  keep  in 
it.  We  suppose,  also,  that  it  would  be  the  duty  of  the  traveler  to  use 
such  reasonable  care  as  a  prudent  man  would  ordinarily  exercise  to 
keep  his  horses  and  vehicle  in  such  a  condition  as  to  enable  him  to 
use  the  traveled  way,  although  it  should  be  slippery  from  snow  or  ice. 
This,  as  we  think,  he  is  bound  to  do,  for  he  cannot  excuse  the  invasion 
of  another's  close  if  he  has  not  himself  exercised  due  care  and  dili- 
gence.'^ 

'^  Campbell     v.     Race,     7     Cush.  obligation  to  use  due  care  must,  on 

(Mass.)   408,  54  Am.  Dec.  728;    Mo-  principle,   extend   beyond   the   duty 

rey  v.  Fitzgerald,  56  Vt.  487,  48  Am.  to    avoid    known    obstructions;     it 

Rep.  811.  must  extend   so   far   as   to    require 

'^  In  Campbell  v.  Race,  supra,  it  the  traveler  to  prepare  for  a  con- 
was  said:  "Such  a  right  is  not  to  dition  of  the  way  that  may  be  rea- 
be  exercised  from  convenience  sonably  anticipated,  as,  for  Instance, 
merely,  nor,  when,  by  the  exercise  it  must  extend  so  far  as  to  require 
of  due  care,  after  notice  of  obstruc-  him  to  have  his  horses  properly 
tions,  other  ways  may  be  selected  shod, 
and  the  obstructions  avoided."  This 
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§  19.  (16)  Streets — ^Definition. — A  street  is  a  road  or  public  way 
in  a  city,  town  or  village.^  A  way  over  land  set  apart  for  public  travel 
in  a  town  or  city  is  a  street,  no  matter  by  what  name  it  may  be  called ; 
it  is  the  purpose  for  which  it  was  laid  out  and  the  use  made  of  it  that 


1  Brace  v.  N.  Y.  Central  R.  Co.,  27 
N.  Y.  269,  271;  State  v.  Moriarity,  74 
Ind.  103,  104;  Heiple  v.  Bast  Port- 
land, 13  Ore.  97,  8  Pac.  907;  Ohio 
&c.  R.  Co.  V.  People,  39  111.  App. 
473,  474.  Text  cited  with  approval 
in  Taylor  v.  Town  of  Philippi,  35 
W.  Va.  554,  14  S.  B.  130,  131,  and 
in  Smith  v.  City  of  Goldsboro,  121 
N.  C.  350,  28  S.  B.  479,  480; 
City  of  Leadville  v.  Bohn  Mining 
Co.,  37  Colo.  248,  86  Pac.  1038,  1039, 
8  L.  R.  A.  (N.  S.)  422,  425  (quoting 
text).  The  text  is  also  quoted  in 
Sachs  V.  City  of  Sioux  City,  109 
Iowa  224,  80  N.  W.  336,  337,  and  in 
St.  Louis  &c.  Ry.  Co.  v.  Underwood, 
74  Ark.  610,  86  S.  W.  804,  805,  and  in 
Strange  v.  Board  of  Com'rs  of  Grant 
County,  —  Ind.  — ,  91  N.  B.  242,  247. 
A  street  is  "a  public  way  or  road, 
whether  paved  or  unpaved,  in  a  vil- 


lage, town  or  city,  ordinarily  in- 
cluding a  sidewalk  or  sidewalks 
and  a  roadway,  and  having  houses 
or  town  lots  on  one  or  both  sides." 
5  Cent.  Diet.,  tit.  "Streets."  In  Eng- 
land it  seems  that  houses  on  either 
one  or  both  sides  of  the  way  are  a 
distinctive  feature.  Robinson  v. 
Barton,  53  L.  J.  Ch.  231,  L.  R.  8 
App.  Cas.  798;  Rex  v.  Platts,  49  L. 
J.  Q.  B.  848;  Taylor  v.  Corporation 
of  Oldham,  L.  R.  4  Ch.  Div.  395. 
And  in  Robins  v.  McGehee,  127  Ga. 
431,  56  S.  B.  461,  it  is  stated  that  "a 
street  is  a  road  or  public  way  in  a 
city,  town,  or  village,  laid  out  and 
opened  for  travel  by  the  public," 
and  it  is  stated  that  it  is  not  until  a 
street  is  not  only  surveyed  but  also 
laid  out  and  opened  and  put  in  con- 
dition for  public  travel  that  it 
truly  becomes  a  street,  for  obstruct- 
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determines  its  character.''  As  tlie  way  is  common  and  free  to  all  the 
people,  it  is  a  highway,  and  it  is  proper  to  aflBrm  that  all  streets  are 
highways,  although  not  all  highways  are  streets.^  Streets  resemble, 
in  many  particulars,  ordinary  public  roads,  but  there  are,  nevertheless, 
very  important  differences  between  the  two  classes  of  public  ways. 
The  purpose  for  which  they  are  established  is  primarily  the  same, 
that  of  public  travel,  but  many  uses,  may  properly  be  made  of  streets 
which  cannot  be  rightfully  made  of  ordinary  suburban  roads.*  The 
rights  of  the  public  are,  in  some  respects,  much  greater  in  streets 
than  in  the  roads  of  the  rural  districts,  and  the  methods  of  regulating 
their  use,  improvement  and  repair  are  materially  difEerent.^ 

§  20.  (17)  Rights  of  public  not  confined  to  surface. — The  right 
of  the  public  in  a  street  is  by  no  means  confined  to  the  surface  of  the 
way,^  and  this  all  who  set  apart  land  for  a  street  are  conclusively  pre- 
sumed to  know.  "  'Street'  means  more  than  the  surface;  it  means  the 


ing  which,  one  is  guilty  of  a  nui- 
sance. 

'  Perrin  v.  N.  Y.  &c.  Co.,  36  N.  Y. 
120. 

'  Sachs  V.  City  of  Sioux  City,  109 
Iowa  224,  80  N.  W.  336,  337  (quot- 
ing text) ;  Chrisman  v.  Omaha  &c. 
R.  Co.,  125  Iowa  133,  100  N.  W.  63; 
State  V.  Berdetta,  73  Ind.  185,  38 
Am.  Rep.  117;  Tucker  v.  Conrad, 
103  Ind.  349,  355,  2  N.  E.  803;  City 
of  Indianapolis  v.  Higgins,  141  Ind. 
1,  6,  40  N.  B.  671,  and  authorities 
there  cited;  Montgomery  v.  Santa 
Anna  &c.  R.  Co.,  104  Cal.  186,  37 
Pac.  786,  43  Am.  St.  89,  25  L.  R.  A. 
654,  10  Lewis'  Am.  R.  R.  and  Corp. 
R.  25;  City  of  Frankfort  v.  Cole- 
man, 19  Ind.  App.  368,  49  N.  E.  474 
(citing  text);   Conner  v.  Prest.  &c., 

1  Blackf.  (Ind.)  43;  Cox  v.  Louis- 
ville &c.,  48  Ind.  178;  City  of  Indian- 
apolis V.  Keeley,  167  Ind.  516,  79  N. 
E.  499;  Hamlin  v.  City  of  Norwich, 
40  Conn.  13,  25;  Meyer  v.  North  Mis- 
souri &c.  Co.,  35  Mo.  352;  Penny  Pot 
Landing,  16  Pa.  St.  79;  Matter  of 
Road  from  Fitzwater  Street,  4  Serg. 
&  R.   (Pa.)  106;   State  v.  Wilkinson, 

2  Vt.  480;  Benedict  v.  Goit,  21  Am. 
Dec.  560,  3  Barb.  (N.  Y.)  459;  Liv- 
ingston V.  Mayor,  8  "Wend.  (N.  Y.) 
85,  22  Am.  Dec.  622n;  2  Dillon 
Munic.  Cor.,  §   683.     Text  cited  in 


Taylor  v.  Town  of  Philippi,  35  W. 
Va.  554,  14  S.  E.  130,  131.  But  see 
Vestry  of  St.  Mary  v.  Barrett,  43 
L.  J.  M.  C.  85,  L.  R.  9  Q.  B.  278; 
Midland  R.  Co.  v.  Watton,  55  L.  J. 
M.  C.  99,  L.  R.  17  Q.  B.  Div.  30. 

*  See  Urban  and  Suburban  Servi- 
tudes, Chapter  XVIII;  Montgomery 
V.  Santa  Anna  &c.  R.  Co.,  104  Cal. 
186,  37  Pac.  786,  43  Am.  St.  73,  25 
L.  R.  A.  654,  10  Lewis'  Am.  R.  C. 
and  Corp.  R.  25. 

"The  essential  difference  is  said 
to  be  in  the  location  and  manner  of 
improvement.  Sachs  v.  Sioux  City, 
109  Iowa  224,  80  N.  "W.  336,  337,  cit- 
ing Huddleston  v.  City  of  Eugene, 
34  Ore.  343,  55  Pac.  868,  43  L.  R.  A. 
444.  But  we  think  the  use  and 
rights  of  the  public  may  also  be  an 
element  of  distinction. 

"  See  Urban  and  Suburban  Servi- 
tudes, Chapter  XVIII.  "In  law, 
street  sometimes  includes  as  much 
of  the  surface  and  as  much  of  the 
space  above  and  of  the  soil  or  depth 
beneath  as  may  be  needed  for  the 
ordinary  works  which  the  local  au- 
thorities may  decide  to  execute  on 
or  in  a  street,  including  sidewalks." 
5  Cent.  Diet.,  tit.  "Street."  See  also. 
Smith  V.  City  of  Goldsboro,  121  N. 
C.  350,  28  S.  B.  479,  480  (quoting 
text) . 
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whole  surface  and  as  much  of  the  depth  as  is,  or  can  he,  used,  not  un- 
fairly, for  the  ordinary  purpose  of  a  street.'  It  comprises  a  depth 
which  authorizes  the  urban  authority  to  do  that  which  is  done  in  every 
street,  namely,  to  raise  the  street,  and  lay  down  sewers — for,  at  the 
present  day  there  can  be  no  street  in  a  town  without  sewers,  or  at  least 
the  right  to  construct  them — and,  also,  for  the  purpose  of  laying  down 
gas  and  water  pipes.  'Street,'  therefore,  includes  the  surface  and  so 
much  of  the  depth  as  may  not  unfairly  be  used  as  streets  are  used."* 
But  it  has  been  held  that  dedication  for  a  street  does  not  deprive  the 
owner  of  the  right  to  mine  underneath  without  interfering  with  it.° 

§21.  (18)  Meaning  of  the  term  "street"  in  a  plat  or  map. — If 

an  owner  of  land  makes  a  plat  of  a  city  or  town,  and  refers  to  streets, 
he  must  be  taken  to  mean  public  urban  ways  in  all  that  the  term 
implies.^"  He  sets  apart,  by  such  an  act,  the  land  indicated  as  a  street 


'City  of  Leadville  v.  Bohn  Min- 
ing Co.,  37  Colo.  248,  86  Pac.  1038, 
1039,  8  L.  R.  A.  (N.  S.)  422  (quot- 
ing text,  but  holding  that  the  city 
has  no  estate  or  interest  in  the  ores 
under  the  street).  The  text  is  also 
quoted  in  Hamby  v.  City  of  Dawson 
Springs,  126  Ky.  451,  104  S.  W.  259, 
260,  31  Ky.  L.  814. 

'  In  the  case  from  which  we  have 
quoted,  Coverdale  v.  Charlton,  L.  R. 
4  Q.  B.  Div.  104,  the  act  of  parlia- 
ment provided  that,  "all  streets 
shall  vest  in  and  be  under  the  con- 
trol of  the  local  board,"  and  it  was 
held  that  by  force  of  this  enactment 
the  local  board  could  lawfully  de- 
mise the  right  of  pasturage  in  the 
street.  This  is  carrying  the  rule  to 
great  lengths,  and  it  is  diflBcult  to 
reconcile  the  ruling  with  the  gen- 
eral doctrine  that  the  easement  ac- 
quired by  the  public  does  not  ex- 
tend beyond  a  purely  public  use, 
leaving  all  other  rights  in  the 
owner  of  the  fee.  The  reasoning  of 
the  judges,  Bramwell,  Brett  and 
Cotton,  very  clearly  demonstrates 
the  difference  between  an  urban 
street  and  a  suburban  road.  The 
text  is  cited  with  approval  in  Co- 
burn  V.  New  Tel.  Co.,  156  Ind.  90, 
59  N.  E.  324,  325,  52  L.  R.  A.  671,. 
673,  holding  a  sub-surface  trench 
for  a  conduit  for  telephone  wires 


is  not  a  new  servitude.  "Street" 
may  also  include  a  bridge.  Reed  v. 
City  of  Camden,  53  N.  J.  L.  322,  24 
Atl.  549.  See  also,  Sachs  v.  City  of 
Sioux  City,  109  Iowa  224,  80  N.  W. 
336;  City  of  Chicago  v.  Powers,  42 
111.  169,  89  Am.  Dec.  418;  McDonald 
V.  City  of  Ashland,  78  Wis.  251,  47 
N.  W.  434;  City  of  Eudora  v.  Miller, 
30  Kan.  494,  2  Pac.  685;  Beaver  v. 
City  of  Manchester,  26  L.  J.  Q.  B. 
311,  8  El.  Bl.  44. 

"City  of  Leadville  v.  Bohn  Min- 
ing Co.,  37  Colo.  248,  86  Pac.  1038, 
8  L.  R.  A.  (N.  S.)  422.  But  com- 
pare, where  statute  vests  fee  of 
land  in  the  city,  City  of  Des  Moines 
V.  Hall,  24  Iowa  234;  Mattheisen 
&c.  Co.  V.  LaSalle,  117  111.  411,  2  N. 
E.  406,  8  N.  B.  81;  Union  Coal  Co. 
V.  La  Salle,  136  111.  119,  26  N.  E. 
506,  12  L.  R.  A.  326;  Hawesville  v. 
Haws,  6  Bush  (Ky.)  232.  This  last 
case  is  distinguished  in  Hamby  v. 
City  of  Dawson  Springs,  126  Ky.  451, 
104  S.  W.  259,  holding  that  a  town 
may  be  enjoined  by  an  abutting 
owner  from  sinking  a  well  in  the 
street  to  take  mineral  water  from 
a  vein  supplying  it  on  his  land.  See 
also,  Wright  v.  Austin,  143  Cal.  236, 
76  Pac.  1023,  101  Am.  St.  97,  65  L. 
R.  A.  949. 

"Text  quoted  with  approval  in 
Smith  V.  City  of  Goldsboro,  121   N. 
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to  all  the  public  uses  to  which  a  public  urban  way  may  be  properly 
appropriated.  The  easement  thus  created  is  determined  by  applying  to 
the  word  "street"  the  signification  usually  assigned  it  by  the  law.^^ 
If  property  on  the  line  of  a  way  designated  as  a  street  is  acquired  on 
the  faith  of  the  owner's  act,  he  will  not  be  permitted,  as  against  the 
persons  so  acquiring  the  property,  to  defeat  by  his  own  act  their  right 
to  have  it  regarded  as  a  street  with  all  the  usual  and  appropriate 
incidents  of  such  a  public  highway.^^  Where  a  plat  of  a  town  or  city 
is  made  and  recorded,  and  lots  are  designated  thereon,  with  spaces  left 
which  fairly  indicate  that  they  are  set  apart  to  the  public,  the  spaces 
thus  indicated  are  presumptively  streets.^^  The  rights  which  spring 
from  a  recorded  plat,  designating  spaces  as  public  ways,  are  very  com- 
prehensive and  enure  to  the  benefit  of  persons  who  purchase  under  such 
a  plat  as  well  as  to  the  benefit  of  the  public,  for  such  persons  have 
a  right  to  the  whole  way  as  a  street,  and  the  owner  cannot  close  the 
street  on  either  side  of  them.^*   It  is  a  familiar  rule,  illustrated  by 


Car.  350,  28  S.  E.  479,  480;  City  of 
Denver  v.  Clements,  3  Colo.  472.  In 
this  case  it  was  said  by  the  court: 
"The  term  street  used  upon  a  map 
of  a  town  or  city  imports  a  public 
way  for  the  free  passage  of  its  trade 
and  commerce.  Such  is  its  natural 
and  usual  signification,  and  it  is  in- 
conceivable, having  reference  to  the 
ordinary  course  of  business,  that  a 
party  so  surveying  and  mapping  his 
lands  without  any  express  reserva- 
tion should  intend  that  the  streets 
thereon  designated  as  such  should 
be  regarded  as  mere  private  ways, 
for  the  use  of  those  only  purchas- 
ing." 

"Text  is  quoted  in  City  of  Lead- 
ville  V.  Bohn,  37  Colo.  248,  86  Pac. 
1038,  8  L.  R.  A.   (N.  S.)  422,  425. 

^  City  of  Indianapolis  v.  Kings- 
bury, 101  Ind.  200,  51  Am.  749. 
See  also.  Winter  v.  Payne,  33  Fla. 
470,  15  So.  211;  Durkin  v.  Cobleigh, 
156  Mass.  108,  30  N.  E.  474,  32  Am. 
St.  436,  17  L.  R.  A.  270,  and  note; 
post.  Chapter  V. 

"Hanson  v.  Eastman,  21  Minn. 
509;  Yates  v.  Judd,  18  Wis.  118; 
Sanborn  v.  Chicago  &c.  R.  Co.,  16 
Wis.  19;  Porter  v.  Carpenter,  39 
Fla.  14,  21  So.  788;  Miller  v.  City  of 


Indianapolis,  123  Ind.  196,  24  N.  E. 
228;  post.  Chapter  V.  A  good  illus- 
tration Is  found  In  Thompson  v.  Ma- 
loney,  199  111.  276,  65  N.  E.  236,  93 
Am.  St.  133,  137  (quoting  text  with 
approval).  Text  is  likewise  quoted 
In  Ingraham  v.  Brown,  231  111.  256, 
83  N.  E.  156. 

"City  of  Indianapolis  v.  Kings- 
bury, 101  Ind.  200,  212,  51  Am.  Rep. 
749;  Rowan  v.  Town  of  Portland,  8 
B.  Monroe  (Ky.)  232;  Trustees  v. 
Perkins,  8  B.  Monroe  (Ky.)  207; 
City  of  Winona  v.  Huff,  11  Minn. 
119;  Huber  v.  Gazley,  18  Ohio  18; 
Town  of  Derby  v.  Ailing,  40  Conn. 
410;  Moale  v.  Mayor,  5  Md.  314,  61 
Am.  Dec.  276;  Cox  v.  James,  59 
Barb.  (N.  Y.)  144.  The  street  as 
laid  out  is,  in  fact,  an  appurtenance 
of  the  lot  conveyed  to  the  pur- 
chaser. Ott  V.  Kreiter,  110  Pa.  370, 
1  Atl.  724;  City  of  Indianapolis  v. 
Kingsbury,  supra,  p.  221;  Moose  v. 
Carson,  104  N.  Car.  431,  10  S.  B. 
689,  17  Am.  St.  681,  7  L.  R.  A.  548; 
Durkin  v.  Cobleigh,  156  Mass.  108, 
30  N.  E.  474,  32  Am.  St.  436,  17  L. 
R.  A.  270;  Field  v.  Barling,  149  111. 
556,  37  N.  E.  850,  41  Am.  St.  311n, 
24  L.  R.  A.  406,  10  Lewis'  Am.  R.  & 
Corp.  R.  707. 
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a  great  throng  of  cases,  that  one  who  names  a  street  in  a  deed  conveying 
a  town  or  city  lot  is  held  to  mean  a  public  urban  way.^'^ 

§  22.  (19)  Meaning  of  term  "street"  in  statutes — When  included 
in  term  "highway." — In  accordance  with  the  principle  established 
in  the  classes  of  cases  of  which  we  have  made  mention,  it  is  quite  safe 
to  affirm  that  where  a  statute,  or  a  contract,  speaks  of  a  street  and  does 
so  with  reference  to  a  town  or  city,  and  there  are  no  limiting  or  ex- 
planatory words,  it  must  be  taken  to  mean  a  street  in  the  true  sense 
of  the  term.  It  is  sometimes  necessary  to  discriminate  between  the 
genus  highways  and  the  species  streets,^"  but  when  the  species  is 
designated  there  can  seldom  be  any  difficulty  in  determining  what 
class  of  public  ways  is  intended,  although  it  will  not  do  to  conclude, 
in  all  cases  where  the  term  highways  is  employed,  that  streets  are  in- 
cluded. The  character  which  the  location  of  a  public  way  in  a  town 
or  city  impresses  upon  it  so  distinguishes  it  from  an  ordinary  suburban 
way  that  one  who  should  apply  to  a  street  the  same  rules  in  all  respects 
as  those  which  govern  a  country  road,  or  who  should  invariably  con- 
strue a  statute  containing  the  word  "highways"  as  embracing  streets, 
would  often  go  far  astray.^''  It  would  certainly  be  erroneous  to  con- 
clude that  a  statute  using  the  term  "highways,"  presumptively  included 
lailroads,  tramways,  canals  or  navigable  streams,^*  yet  these  are  all 

^=  See  post.  Chapter  V.  principle,  but  erred  In  its  applica- 

1"  State   v.   Harden,   11   S.  C.   360,  tion. 

368;    Boston  &c.  Co.  v.  Boston,  140  "State  v.  Moriarity,  74  Ind.  103, 

Mass.  87.     A  highway  is  "a  lawful  104;    City  of   Lafayette  v.  Jenners, 

public  road."   Vantilburgh  v.  Shann,  10  Ind.  70,  79;    Kelsey  v.  King,  33 

24  N.  J.  Law  740.    But  a  street  is  a  How.   Pr.    (N.   Y.)    39,   43;    City  of 

lawful  public  road  of  a  town  or  city,  Quincy  v.  Jones,  76  111.  231,  244,  20 

and  as  such  is,  for  many  purposes.  Am.    243;     Tucker    v.    Conrad,    103 

and    as   to    many    duties,    different  Ind.    349,    2    N.    E.    803;     People    v. 

from   an  ordinary  rural   road.     Its  Chicago  &c.   R.  Co.,   118   111.   520,   8 

existence  in  a  town  or  city  gives  it  N.  E.  824;    People  v.  La  Salle  Co., 

a    distinctive   and   peculiar   charac-  111  111.  527;    Ottawa  v.  Walker,  21 

ter.    Statutes  naming  highways  can-  111.  605,  74  Am.  Dec.  121;    Roberts, 

not,  therefore,  always  be  construed  Ex  parte,  28  Tex.  App.  43,  27  Am. 

to    embrace    streets.      "There    is    a  &  Eng.  Corp.  Cas.  11;  Clark  v.  Com- 

recognized     distinction     between  monwealth,    14    Bush     (Ky.)     166; 

highways  or  roads  and  streets^  al-  Cross  v.  Mayor  of  Morristown,  18  N. 

though  they  are  often  used  in  the  J.  Eg.  305. 

same  sense  as  importing  a  public  "State  v.  Johnson,  Phill.  L.  (N. 
way  for  passage  or  travel."  Heiple  C.)  140;  Seneca  Road  Co.  v.  Au- 
V.  City  of  Bast  Portland,  13  Ore.  97,  burn  &c.  Co.,  5  Hill  (N.  Y.)  170; 
8  Pac.  907.  It  seems  to  us  that  it  Glass  v.  State,  30  Ala.  529;  Bun- 
must  be  said  of  this  case  that  the  combe  Turnpike  Co.  v.  Baxter,  10 
court  correctly   stated   the   general  Iredell  L.  (N.  C.)  222. 
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highways.^"  It  is. therefore  not  to  be  assumed  in  all  eases  that  streets 
are  referred  to  when  a  statute  speaks  of  highways;  on  the  contrary, 
the  presumption  sometimes  arises  that  the  statute  refers  only  to 
ordinary  rural  public  roads,  under  the  control  of  local  highway  officers, 
where  there  is  no  language  which  indicates  an  intention  to  include 
urban  ways,  and  that  intention  is  not  inferable  from  the  scope  and 
object  of  the  statute,^"  or  where  other  statutory  provisions  upon  the 
subject  relate  specifically  to  streets  and  seem  to  be  exclusive,  or  the 
like.^°*  But  this  is  usually  determined^rom  the  scope  and  object  of  the 
statute,  and,  as  streets  are  highways,  the  presumption  should  ordi- 
narily be  that  they  were  meant  to  be  included  in  the  latter  term  where 
the  scope  and  object  of  the  statute  are  such  that  it  would  apply  equally 
well  to  streets,  and  there  is  nothing  to  indicate  a  contrary  intention.^^ 

§  23.  (20)  Sidewalks — When  considered  part  of  street. — The  term 
street  in  ordinary  legal  signification  includes  all  parts  of  the  way,  the 
roadway,  the  gutters  and  the  sidewalks.  ^^  While  the  term  is  ordinarily 

"Keppell    V.    Bailey,    2    Myl.    &  23,  86  N.  "W.  657;  Abbott  v.  Duluth, 

Keen    517;     Farnum    v.    Blackstone  104  Fed.  833,  117  Fed.  137. 

Canal  Co.,  1  Sumn.   (U.  S.)    (C.  C.)  =^  Matter  of  Burmeister,  76  N.  Y. 

46,   2    Smith's   Leading   Cases   142;  174;    Pomfrey  v.   Saratoga  Springs, 

"Wilson  V.  Blackbird  Creek,  2  Peters  104  N.  Y.  459,  11  N.  E.  43;   State  v. 

(U.  S.)  245,  7  L.  ed.  412.  Berdetta,     73     Ind.     185,     38     Am. 

''"Cleaves    v.    Jordan,    34    Me.    9;  117;    Bloomlngton    v.    Bay,    42    111. 

Waterford  v.  Oxford  Co.,  59  Me.  450.  503;    Hester  v.   Durham   Trac.   Co., 

="3  Mobile  &c.  R.  Co.  v.  State,   51  138  N.  Car.  288,  50  S.  E.  711,  713 

Miss.  137;    Louisville  &c.  R.  Co.  v.  (citing  text);    Montgomery  v.  Fos- 

French,   69   Miss.   121,   12    So.    338;  ter,  133  Ala.  587,  32  So.  610;   Little 

Illinois    Cent.    R.    Co.    v.    State,    71  Rock  v.  Fitzgerald,  59  Ark.  494,  28 

Miss.  253,  14  So.  459.    See  also.  City  S.  W.   32,  28   L.  R.  A.  496    (citing 

of  Cedar  Rapids  v.  Cedar  Rapids  &c.  text);    Perry  v.   Costner,  130   Iowa 

R.  Co.,  108  Iowa  406,  79  N.  W.  125;  703,  107  N.  W.  940;   Gillard  v.  City 

City  of  Decatur  v.  Stoops,  21  Ind.  of  Chester,  212  Pa.  St.  338,  61  Atl. 

App.  397,  403,  404,  52  N.  E.  623.  929;    City   St.   Imp.   Co.   v.   Taylor, 

""City  of  Indianapolis  v.  Higgins,  138   Cal.   364,  71  Pac.  446    (gutters 

141  Ind.  1,  6,  40  N.  E.  671;  ante,  §  1,  held    to    constitute    part    of    road- 

and    authorities    there    cited.      See  way);   Hall  v.  Manchester,  40  N.  H. 

also.  Wells  v.  McLaughlin,  17  Ohio  410;     Manchester    v.    Hartford,    30 

99;    Baldwin  v.  Green,   10  Mo.  410;  Conn.  118;  Clark  v.  Commonwealth, 

Norwich  v.  Story,  25  Conn.  44;  Ben-  14  Bush   (Ky.)    166,  169;    Debolt  v. 

nington  v.  Smith,  29  Vt.  254;  Ham-  Carter,  31  Ind.  355;   State  v.  Mori- 

lin   v.    Southern   Ry.   Co.,    76   Miss,  arty,    74    Ind.    103,    104;    Taber  -v. 

417,   25   So.   295;    Sachs  v.   City   of  Grafmiller,    109    Ind.   206,    9   N.   B. 

Sioux  City,  109  Iowa  224,  80  N.  "W.  721;   Keith  v.  "Wilson,  145  Ind.  149, 

336,   337;    Northwestern  Tel.   Exch.  44    N.    E.    13;    "Wiles   v.    Hoss,    114 

Co.  V.  Minneapolis,  81  Minn.  140,  83  Ind.   371,  16   N.   E.   800,   22   Am.  & 

N.  "W.  527,  86  N.  "W.  69,  53  L.  R.  A.  Eng.    Corp.    Cas.    460;     Dooley    v. 

175;    State  v.  Sheboygan,  111  "Wis.  Town  of  Sullivan,  112  Ind.  451,  453, 
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used  as  designating  the  whole  of  the  urban  way,  it  does  not  invariably 
receive  this  meaning.  There  are  cases  in  which  the  term  street  will  be 
construed  to  mean  only  that  part  of  the  way  which  lies  between 
the  parts  especially  intended  for  footmen.  These  parts  are  usually 
placed  on  either  side  of  the  way  and  are  commonly  called  sidewalks. ^^ 
It  often  becomes  important  to  distinguish  between  the  part  of  the  way 
intended  for  horsemen  and  vehicles,  and  that  part  intended  especially 
for  the  use  of  pedestrians,  and  the  term  sidewalks  has  come  to  be  gen- 
erally used  in  this  country  for  the  purpose  of  designating  this  part  of 
the  way,  and  as  the  term  is  an  expressive  and  convenient  one,  it  is  likely 
to  find  a  permanent  place  in  legal  terminology.  In  statutes  and 
municipal  ordinances  directing  the  grading  and  paving  of  urban  ways 
the  word  "street"  is  often  understood  to  mean  that  part  of  the  way 
intended  especially  for  the  use  of  horsemen  and  vehicles,  lying  between 
the  sidewalks.^*  While  sidewalks  are  designed  for  the  especial  use  of 
footmen^^^  they  are  not  bound  to  keep  upon  them  in  all  cases,  but  have 


14  N.  E.  566,  2  Am.  St.  209;  City  of 
Kokomo  V.  Mahan,  100  Ind.  242; 
Knapp  &c.  Co.  v.  St.  Louis  &c.  Co., 
126  Mo.  26,  28  S.  "W.  627.  See  also, 
Kohlhof  V.  City  of  Chicago,  192  111. 
249,  85  Am.  St.  335,  61  N.  E. 
446  (citing  text).  In  "Wabash  R. 
Co.  V.  De  Hart,  32  Ind.  App.  62, 
65  N.  E.  192,  193,  citing  text,  it 
is  said:  "The  word  'sidewalk' 
has  a  well-understood  meaning. 
We  understand,  ex  vi  termini,  that 
a  part  of  the  street  is  meant.  It 
is  the  public  way,  generally  some- 
what raised,  especially  intended  for 
pedestrians,  and  adapted  to  their 
use,  usually  constructed  in  this 
country  as  a  part  of  the  street  at 
or  along  the  side  of  the  part  thereof 
especially  designed  and  constructed 
for  the  passage  of  vehicles  and  ani- 
mals; there  being  often,  if  not  gen- 
erally, a  gutter;  also  constituting  a 
part  of  the  street,  between  such 
parts;  and,  when  a  sidewalk  is 
spoken  of  as  being  on  a  specific 
side  of  a  designated  street,  it  is  to 
be  understood  to  be  a  part  so  re- 
served of  that  street  at  or  along  the 
specific  side  of  the  roadway."  See 
also,  Gallamore  v.  City  of  Olympia, 
34  Wash.  379,  75  Pac.  978. 
''^Challiss  V.  Parker,  11  Kan.  384. 


In  this  case  a  sidewalk  is  defined 
as  "a  raised  footway  for  passengers 
at  the  side  of  a  street  or  road;  a 
foot  pavement."  See  also,  Bloom- 
ington  V.  Bay,  42  111.  503;  Ord  v. 
Nash,  50  Neb.  335,  69  N.  W.  964.  A 
distinction  between  sidewalk  and 
cross-walk  is  drawn  in  O'Neil  v. 
City  of  Detroit,  50  Mich.  133,  15  N. 
W.  48.  Also  in  City  of  Detroit  v. 
Putnam,  45  Mich.  263,  7  N.  W.  815; 
Pequignot  v.  City  of  Detroit,  16  Fed. 
211. 

^  Himmelmann  v.  Satterlee,  50  Cal. 
68,  70;  City  v.  Lea,  9  Phila.  (Pa.) 
106;  Dyer  v.  Chase,  52  Cal.  440; 
Dickinson  v.  Worcester,  138  Mass. 
555.  See  also,  Wilson  v.  Allegheny, 
79  Pa.  St.  272;  Reed  v.  Erie,  79  Pa. 
St.  346;  Little  Rock  v.  Fitzgerald, 
59  Ark.  494,  28  S.  W.  32,  28  L.  R. 
A.  496;  Elma  v.  Carney,  9  Wash. 
466,  37  Pac.  707.  But  compare 
Woodruff  V.  Stewart,  63  Ala.  206, 
212;  Burlington  &c.  R.  Co.  v.  Mt. 
Pleasant,  12  Iowa  112.  In  statutes, 
however,  authority  to  Improve 
streets  usually  includes  authority 
to  improve  sidewalks. 

^a  Sidewalks  set  apart  for  footmen 
cannot  be  lawfully  used  by  vehicles. 
Mercer  v.  Corbin,  117  Ind.  450,  20 
N.  E.  132,  10  Am.  St.  76,  3  L.  R.  A. 
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a  right  in  many  instances  to  use  other  parts  of  the  -way.^^  All  parts 
of  the  street,  from  side  to  side  and  end  to  end,  are  for  the  public  nse  in 
appropriate  and  proper  methods/^  and  are  not  for  permanent  private 
use  f^^  but  temporary  use  may  often  be  made  of  the  streets,  although 
it  is  not  of  a  public  nature,  as  for  loading  and  unloading  goods  aud 
the  like." 

§  24.  Crosswalks. — A  crosswalk  is  usually  a  continuation  of  a  side- 
walk across  an  intersecting  street,  and  in  this  view  it  may  be  regarded 
as  a  part  of  the  sidewalk.^^.  But  we  suppose  a  walk  across  a  street  at 
any  place  for  pedestrians  might  be  called  a  crosswalk,  and,  on  the 
other  hand,  it  may  not  extend  entirely  across  the  street,  and  may  be 
distinguished  from  an  ordinary  sidewalk.  "A  crosswalk  lies  in  the 
street  and  is  a  part  of  it."^^  And  in  Michigan,  under  a  statute  making 
cities  responsible  for  injuries  caused  by  defects  in  carriageways  and 
crosswalks  of  streets  but  not  for  such  as  are  caused  by  defects  in 
sidewalks  it  has  been  held,  in  accordance  with  what  seems  to  have  been 
the  settled  construction  and  practice  of  the  city  authorities  that  the 
walk  in  front  of  a  man's  lot,  so  far  as  the  lot  extends,  is  deemed  his 
sidewalk  and  is  required  to  be  made  and  repaired  by  him,  while  from 
the  end  of  such  walks  across  the  street  the  city  constructs  the  passage- 
way under  authority  conferred  upon  it  to  construct  crosswalks,  so 

221.    See  also,  American  Bolt  Co.  v.  Cunningliam,  1  Denlo   (N.  Y.)    524, 

Fennell,  158  Ala.  484,  48  So.  97,  99  43  Am.   Dec.    709;    Steele   v.   Burk- 

(citingtext);  Fielder  v.  Lipton,  149  hardt,    104    Mass.    59,    6    Am.    191. 

Ala.  608,  42  So.  985,  8  L.  R.  A.  (N.  But  cities  are  not  bound  to  make 

S.)  1,  268,  123  Am.  St.  69.  sidewalks   safe   for   such   extraordi- 

^»Post,  §  834;  also  Gillard  v.  City  nary  use.  Kohlhof  v.  City  of  Chi- 
ef Chester,  212  Pa.  St.  338,  61  Atl.  cago,  192  111.  249,  61  N.  E.  446,  85 
929,   and   cases  cited;    Fox  v.  Man-  Am.  St.  335. 

Chester,  183  N.  Y.  141,  75  N.  E.  1116,  ^  See    Pequlgnot   v.    City    of    De- 

2  L.  R.  A.  (N.  S.)  474.  troit,  16  Fed.  211,  212,  where  it  is 

^  State  v.  Berdetta,  73  Ind.  185,  38  said:     "Every  cross-walk  is,  in  one 

Am.    Rep.    117,    n.    127;    1   Addison  sense,  a  sidewalk,  because  it  is  an 

Torts,  328,  §  313;  post,  §  645,  et  seq.  extension    of    the    sidewalk    proper 

See  also,  Coburn  v.  New  Tel.  &c.  Co.,  across   an   Intervening   space,"    and 

156  Ind.  90,  59  N.  E.  324,  326,  52  L.  this   may   be   across  a  public  alley 

'R.  A.  671  (citing  text).  as  well  as  a  street. 

=«a  Text  is  cited  in  Brauer  v.  Balti-  ^'  Hines  v.   City  of  Lockport,   60 

more  &c.  Co.,  99  Md.  367,  58  Atl.  21,  Barb.   (N.  Y.)  378,  381,  also  holding 

22,  105  Am.  St.  304,  308,  66  L.  R.  A.  that     the     person     or     corporation 

403.  bound  to  repair  the  street  is  bound 

"  North  Manheim  Tp.  v.  Arnold,  to  repair  the  cross-walk  as  a  part 

119  Pa.  St.  380,  13  Atl.  444,  4  Am.  of  it  so  that  teams  and  persons  may 

St.    650;    Wood  v.    Mears,    12    Ind.  pass  over  it  safely. 
515,    74    Am.    Deo.    222;    People    v. 
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that  the  crosswalks  extend  between  the  boundary  lines  of  the  inter- 
secting streets  while  the  sidewalks  §top  at  such  boundary  lines,  meet- 
ing the  crosswalks  there.'"  But  under  a  statute  of  the  same  state 
making  it  the  duty  of  townships,  villages  and  cities  to  keep  crosswalks 
in  reasonable  repair,  it  is  held  that  the  crosswalk  need  not  span  the 
entire  street,  and  a  township  was  held  liable  as  for  a  defective  crosswalk 
although  the  township  had  made  a  sluiceway  across  the  roadbed  under 
the  crosswalk  as  originally  constructed  and  a  culvert  was  put  in  as  part 
of  the  crosswalk.  ^^ 

§25.  (31)  Legislative  control  of  streets  as  highways. — In  strict- 
ness, a  street  is  a  paved,  macadamized  or  graveled  public  way,  belong- 
ing to  the  state  as  one  of  its  highways,  but  ordinarily  the  word  "street" 
is  employed  as  meaning  any  way  set  apart  for  the  public  use  in  a  city, 
town  or  village  whether  improved  or  not.'^  Usually  toll  roads  owned 
by  private  corporations  cannot  be  considered  as  streets. '^  A  street  is 
a  public  way  in  a  much  broader  sense  than  that  of  a  mere  way  for  citi- 
zens to  pass  and  repass,  for  it  is  a  way  under  the  charge  and  control 
of  the  municipal  authorities,  and  not  of  any  private  corporation.  It 
is,  in  the  strictest  sense,  a  highway  free  to  all,  and  maintained,  not  for 
private  gain,  but  for  the  public  benefit.^*  In  it  no  private  corporation, 

'"O'Neil    V.    City   of   Detroit,    50  used  for  any  road  or  way  in  a  city 

Mich.   135,   15   N.   W.   48,   49.     The  or  village."     This  rule  becomes  im- 

court  "supposed"  one  reason  for  the  portant  when  it  is  considered  that 

distinction  made  by  the  legislature  a    municipal    corporation    is    liable 

was  that  the  expense  of  keeping  the  for  a  negligent  omission  to  keep  its 

streets    and    cross-walks    in    repair  streets  safe  for  passage,  since  this 

was  imposed  on  the  city,  with  power  duty    extends    to    all    streets    upon 

to    raise    funds    for    that    purpose,  which   the  public  are   expressly  or 

while   the   expense   of   constructing  impliedly  invited  to  travel,  whether 

and  repairing  sidewalks  was  usually  they  have  been  improved  or  not,  and 

charged  against  the  owners  of  abut-  in   a   recent  case   a   boulevard  was 

ting  property,  the  neglect  being  that  held  to  be  a  street  for  a  defect  in 

of  the  city  in  the  one  case  and  that  which  the  city  was  liable  to  one  in- 

of    individuals    in    the    other.      See  jured  thereby.     Burridge  v.  City  of 

also,  City  of  Detroit  v.  Putnam,  45  Detroit,  117  Mich.  557,  76  N.  W.  84, 

Mich.  263,  7  N.  W.  815.  72  Am.  St.  582,  42  L.  R.  A.  684  (cit- 

^'Prery  v.  Township  of  Allen,  91  ing  text). 

Mich.  669,  52  N.  W.  78.  »=  Wilson  v.  Allegheny  City,  79  Pa. 

'==  Brace  v.   New  York  Central  R.  St.   272;    Quinn  v.  Patterson,  27  N. 

Co.,   27    N.    Y.    269,    271;    Common-  J.  L.  35.     But  see  post.  Chapter  IV. 

wealth  V.  Boston  &c.  Co.,  135  Mass.  Nor  is  it  public  when  on  the  cam- 

550,  551;    Sharett's  Road,  8  Pa.  St.  pus  of  a  university  and  controlled 

89,  92;   ante,  §  16.     "Strictly,"  said  by  It.     Bolster  v.  Ithaca  St.  R.  Co., 

Marvin,   J.,  in   Brace  v.  New  York  79  App.  Div.   (N.  Y.)   239,  79  N.  Y. 

&c.   R.    Co.,    supra,    "a    street   is    a  Supp.  597  (affirmed  in  178  N.  Y.  554. 

paved  way  or  road,  but  the  word  Is  »*Respublica  v.  Arnolds,  3  Yeates 
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such  as  a  turnpike  company,  has  any  special  property  rights;  no  per- 
son, artificial  or  natural,  has,  indeed,  any  special  right  in  it  except 
the  abutters  or  the  owners  of  the  fee.  So  long  as  it  is  not  diverted  from 
the  public  primary  use  to  which  it  was  set  apart,  and  so  long  as  the 
special  property  rights  of  owners  or  abutters  are  not  invaded,  a  street 
is  subject  to  legislative  control,  as  one  of  the  highways  of  the  state.^^ 

§  26.  (23)  limitations  of  legislative  power  over  streets. — The 
legislative  power  over  streets,  whether  exercised  directly  by  the  legis- 
lature itself  or  delegated  to  municipal  corporations,  is  very  great  and 
very  broad,  but,  as  we  shall  hereafter  more  fully  show,  it  is  not  without 
limitations.  It  is,  perhaps,  enough  to  say  at  this  point  that  streets  ia 
which  private  rights  and  public  interests  have  vested  cannot  be  diverted 
to  a  permanent  private  use.^°  It  is,  in  general,  true  that  a  street  is 
solely  for  public  use,  and  the  public  are  entitled  to  use  every  part  of 
it.^'^  Where  a  street  is  opened  under  the  right  of  eminent  domain,  and, 
as  is  ordinarily  the  case,  at  the  expense  of  private  property  owners, 
there  is  no  just  reason  for  holding  that  the  legislature  can  take  from 
them  without  compensation  the  right  to  have  the  way  remain  open  as 
a  public  street.  The  right  to  assess  the  property  owners  for  the  street 
rests  upon  the  theory  that  a  special  benefit  inures  to  them,^^  and  we  can 
conceive  no  valid  reason  which  wiU.  support  the  theory  that  this  benefit 
may  be  taken  from  them  at  the  pleasure  of  the  legislature.  The  case  is 

(Pa.)  417,  422;  Reed  v.  Erie,  79  Pa.  Stormfeltz  v.  Turnpike  Co.,  13  Pa. 

St.    346;    Hamlin    v.    City    of   Nor-  St.  555,  but  this  can  liardly  be  cor- 

wich,  40  Conn.  13,  25.  rect  where  the  land  has  been  dedi- 

'^  O'Connor   v.   Pittsburgh,  18  Pa.  cated  for  a  street,  free  and  common 

St.  187;   Lennon  v.  Mayor,  55  N.  Y.  to  all,  for  the  benefit  from  a  free 

361,  365;    Sackett  St.,  In  re,  74  N.  road  may  have  moved  the  donor  to 

Y.  95;  Perry  v.  New  Orleans  &c.  Co.,  make  the  dedication. 

55  Ala.  413,  28  Am.  Rep.  740;  Bar-  ™  Chicago  &c.  Co.  v.  Garrity,  115 

ney   v.   Keokuk,    94    U.    S.    324,   24  111.   155,   161,   3  N.   E.   448;    Lee  v. 

L.     ed.    224.       See    also.    State    v.  Mound  Station,  118  111.  304,  312,  8 

Lake   Coen   &c.    Co.,   63   Kan.    394,  N.  E.  759;    Chicago  v.  Crosby,  111 

65    Pac.     681,    682     (citing    text);  111.  538,  540;    Field  v.  Barling,  149 

City  of   Ft.    Smith   v.    Scruggs,   70  111.   556,  37   N.  E.   850,  41  Am.   St. 

Ark.    549,    69    S.    W.    679,    682,    91  311n,  10  Lewis'  Am.  R.  R.  &  Corp. 

Am.   St.  100    (also  citing  text).     A  R.     707     and    note;     Gustafson    v. 

street   is   a   public   highway   under  Hamm,  56  Minn.  334,  57  N.  W.  1054, 

the  control  of  a  city  or  town,  subject  22  L.  R.  A.  565;   Glasgow  v.  City  of 

to  the  paramount  authority  of  the  St.  Louis,  87  Mo.  678;   State  v.  Ber- 

state.     Southwark  R.  Co.  v.  Phila-  detta,    73    Ind.    185,    38   Am.    117n. 

delphia,  47  Pa.  St.  314;   Branson  v.  "Scott  v.  New  Boston,  26  111.  App. 

Philadelphia,  47  Pa.  St.  329.    It  has  108. 

been  held  that  the  legislature  may  ='Boyce  v.   Tuhey,  163    Ind.  202, 

establish  turnpike  gates  in  a  city.  212,  70  N.  B.  531,  citing  text. 
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all  the  stronger  when,  as  is  usually  true,  the  abutters  acquire  lots  and 
make  improvements  on  the  faith  that  the  way  will  remain  a  street. 
When,  therefore,  it  is  asserted,  as  it  sometimes  is,  that  the  legislature 
"has  plenary  power  over  municipal  stteets,"  it  must  be  understood  that 
it  has  power  over  them  as  streets,  for  it  cannot  be  justly  affirmed 
that  it  may  entirely  deprive  them  of  their  character  as  streets  to  the 
special  injury  of  abutters  without  yielding  them  fair  compensation 
for  the  loss  actually  sustained.'" 

§  27.  (23)  Distinction  between  streets  and  alleys. — A  passage  way 
for  footmen,  horsemen  and  vehicles  in  a  city,  town,  or  village,  open  and 
free  to  all  the  citizens,  and  accepted  by  the  municipal  authorities,  is, 
ordinarily,  a  street,  no  matter  what  may  be  its  length  or  width. 
"Street,"  although  not  so  comprehensive  as  "highway,"  may  be  con- 
sidered as  a  generic  term,  and  includes  all  urban  ways  which  can  be, 
and  are,  generally  used  for  the  ordinary  purpose^  of  travel.*"  A  narrow 
way,  less  in  size  than  a  street,  is  generally  called  an  alley,*^  but  it  is 
obvious  that  whether  the  way  is  or  is  not  to  be  called  an  alley  depends 
upon  the  relation  it  bears  to  other  ways  in  the  same  city  or  town ;  for 
in  some  cities  or  towns  the  way  would  be  deemed  so  narrow  as  to  be 
merely  an  alley  and  not  a  street,  while  in  others  it  would  be  compara- 
tively of  such  a  considerable  width  as  to  take  rank  as  a  street.*^  If 
the  alley  is  a  public  one,  it  is  a  highway,*^  and,  in  general,  is  governed 
by  the  rules  applicable  to  streets.**    The  distinction  between  streets 

'°KaIteyer    v.    Sullivan,    18    Tex.  ment,  see  Held  v.  McBrlde    (Pa.), 

Civ.   App.    488,   46    S.   "W.    288,   290  39  W.  N.  C.  284.     It  has  been  held 

(quoting  text).  that  the  words  "roads,"  "highways" 

"See  Steinacker  v.  Gast,  28  Ky.  and  "alleys"  in  the  New  York  con- 

573,  89  S.  W.  481   (citing  text).  stitution  do  not,  on  their  face,  in- 

^'Kalteyer    v.    Sullivan,    18    Tex.  elude  streets.     Woolsey,  Matter  of. 

Civ.   App.    488,    46    S.    W.    288,    290  95  N.  Y.  135,  140. 

(quoting  text).    See  also,  Bailey  v.  ^Praigg  v.   Western   Paving  &c. 

Culver,  12  Mo.  App.  183;   Talbert  v.  Co.,  143  Ind.  358,  362,  42  N.  B.  750. 

Mason,  136  Iowa  373,  113  N.  W.  918,  "Morris  v.  Bowers,  "Wright  (Ohio) 

125  Am.  St.  259,  14  L.  R.  A.  (N.  S.)  749;   Bergan  v.  Co-operative  &c.  Co., 

878.     "A  narrow  passage  or  way  in  41  Ind.  App.  647,  84  N.  E.  833,  835 

a    city   as    distinct    from    a    public  (citing    text),    80    N.    E.    627,    and 

street."     Praigg  v.  Western  Paving  Steinacker  v.  Gast,  89  S.  W.  481,  28 

&c.  Co.,  143  Ind.  358,  362,  42  N.  E.  Ky.  L.  573  (both  also  citing  text). 

750.     A   reservation   of   a    strip   of  "Kalteyer    v.    Sullivan,    18    Tex. 

land  in  a  conveyance  "for  an  alley"  Civ.   App.   488,   46   S.   W.    288,    290 

is  the  reservation  of  an  easement  (quoting  text);  City  of  Indianapolis 

only.       Winston     v.     Johnston,     42  v.    Miller,    168   Ind.    285,    287    (also 

Minn.  398,  45  N.  W.  958.    As  to  the  quoting    text).      But    see    Pace    v. 

use  of  an  alley  created  by  agree-  Ionia,  90  Mich.  104,  51  N.  W.  184; 
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and  alleys  sometimes  becomes  important  in  the  constrnetion  of  statutes 
and  ordinances  providing  for  the  improvement  of  the  public  ways  of 
a  city  or  town,  and  where  this  is  so,  the  question,  whether  the  par- 
ticular way  is  a  street  or  an  alley,"  is  to  be  determined  from  the  statutes 
upon  the  subject,  and  the  character  and  location  of  the  particular  way, 
or  ways,  concerning  which  the  controversy  is  waged. 

§  28.  (24)  Alleys — When  public  ways. — Wherei  the  term  alley  is 
used  in  a  plat  or  in  a  statute  concerning  towns  or  cities,  it  will  be  taken 
to  mean  a  public  way,  unless  the  word  private  is  prefixed  or  the  con- 
text requires  that  a  differeint  meaning  be  assigned  to  the  term.*^  And 
it  has  been  held  that,  in  laying  out  an  addition  when  alleys  are  called 
for,  it  may  be  presumed  that  the  alleys  run  from  one  street  to  an- 
other.*^* Whatever  may  be  the  dimensions  of  a  way,  if  it  be  opened  to 
the  free  use  of  the  public,  it  is  a  highway;  nor  is  its  character  deter- 
mined by  the  number  of  persons  who  actually  use  it  for  passage.  The 
right  of  the  public  to  use  the  way,  and  not  the  size  of  the  way  or  the 
number  of  persons  who  choose  to  exercise  that  right,  determines  its 
character.*^  An  alley  of  small  dimensions,  actually  used  by  only  a  lim- 
ited number  of  persons,  but  which  the  public  have  a  general  right  to 

Bagley  v.  People,  43  Mich.  355,  5  N.  '"Rex  v.  Richards,  8  T.  R.  634,  4 

W.  415,  38  Am.  192.  Bacon's  Abridg.  666.     The  supreme 

^  Hatton  v.  Chatham,  24  111.  App.  court  of  Michigan  holds  that  an  al- 

622;   Lasalle  v.  Mattoon  &c.  Co.,  16  ley  is  not  a  highway,  but  we  cannot 

111.  App.   69,  74;    Bailey  v.   Culver,  assent  to  the   general   doctrine  de- 

12  Mo.  App.  175;    Debolt  v.  Carter,  clared  by  that  court.     Paul  v.   De- 

31  Ind.  355,  367;  Kelly  v.  Pittsburgh  troit,  32  Mich.  108;  Beecher  v.  Peo- 

&c.  Ry.  Co.,  28  Ind.  App.  457,  63  N.  pie,  38  Mich.  289;  Bagely  v.  People, 

E.  233,  236,  91  Am.  St.  134    (citing  43  Mich.  355,  5  N.  "W.  415,  38  Am. 

text);     Osage    City    v.    Larkln,    40  192;      Pace     v.      Ionia      City,      90 

Kan.  206,  19  Pac.  658,  2  L.  R.  A.  56,  Mich.  104,  51  N.  W.  184;   Horton  v. 

10  Am.  St.  186.    But  see  Wesson  v.  Williams,   99   Mich.  423,  58   N.  W. 

Tolsma,   117    Mich.    384,    75    N.   W.  369.     In  the  case  of  Osage  City  v. 

941,  and  Woolsey,  In   re,   95  N.  Y.  Larkins,  40  Kan.  206,  19  Pac.   658, 

135.     In  the  case  first  cited  It  was  2  L.  R.  A.  56,  10  Am.  St.  186,  the 

said:      "In    his    leases    the    owner  court  held  that  an  alley  is  a  public 

called  it   an   alley,   and  that  word,  highway  which  the  municipal  corpo- 

when  not  qualified  by  the  term  pri-  ration  is  bound  to  keep  in  a  reason- 

vate,  is   conventionally  understood,  ably  safe  condition   for  travel,  but 

in  its  relation  to  towns  or  cities,  to  it  was  said  that  it  is  probably  true 

mean  a  narrow  street  In   common  that  it  is  not  bound  to  keep  it  in 

use."     And    to   the    same    effect    is  the  same  condition  as  a  street.     In 

Talbert  v.  Mason,  136  Iowa  373,  113  City  of  Indianapolis  v.  Murphy,  91 

N.  W.  918,  125  Am.  St.  259,  14  L.  R.  Ind.   382,  the   city  was   held   liable 

A.  (N.  S.)  878.  to  one  who  sustained  an  injury  from 

'"a  Alexander   v.    Teheau,    —   Ky.  a  defect  negligently  suffered  to  re- 

— ,  116  S.  W.  356.  main  unguarded  In  an  alley. 
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use,  therefore,  may  be  regarded  as  a  public  way.*'  It  is  to  be  under- 
stood, of  course,  that  the  way  cannot  be  deemed  a  public  one  so  as  to 
charge  the  local  authorities  with  the  duty  of  maintaining  it,  unless  it 
has  been  legally  established  or  accepted ;  but  if  it  is  so  established  or 
accepted  it  is  to  be  considered  one  of  the  public  ways,  whatever  may  be 
its  size  or  situation,  provided  it  is  suitable  for  any  kind  of  travel  by 
the  public. 

§  29.  Alleys — When  not  public  ways. — Although  alleys  are  ordi- 
narily for  the  use  of  the  public  at  large  and  kept  up  and  used  by  the 
public,  in  most  jurisdictions,  in  the  same  manner  as  ordinary  streets, 
yet,  as  already  intimated,  a  way  for  private  use  may  also  be  called  an 
alley;  and  in  some  jurisdictions  alleys  are  generally  considered  as 
private  and  not,  prima  facie  at  least,  public  ways  or  highways.  Thus, 
in  Michigan  it  has  been  said  tha,t  an  alley  is  not  a  highway  in  the 
proper  sense  of  the  term,  but  is  no  more  than  a  way  intended, 
primarily  at  least,  for  convenience  of  adjacent  property  and  local  use 
and  not  for  general  travel  like  streets.*^  Even  if  in  some  sense  a 
public  alley  it  is  held  not  to  be  within  the  Michigan  statutes  relating 
to  "public  highways"  and  streets.*"  So,  in  Missouri  it  is  said  that 
streets  are  held  by  the  city  in  trust  primarily  for  free  and  common  use 
of  the  whole  traveling  public,  and  secondarily  for  the  benefit  of  o-\vners 
of  abutting  property  to  afford  access  to  their  property,  while  alleys  are 
held  in  trust  for  the  special  and  particular  benefit  of  the  property  in  the 
block  which  abuts  on  the  alley,  and  are  intended  to  afford  access  to 
such  property,  usually  from  the  rear.^°  So,  it  has  been  said,  "an  alley 
is  not  necessarily  a  street  and  does  not  necessarily  signify  that  the  pub- 

"Sharrett's   Road,    8   Pa.    St.    92.  "Face  v.  City  of  Ionia,  90  Mich. 

But    the   mere    fact    that   an    alley  104,  51  N.  W.  184. 

opens  upon  a  public  street  does  not  ™Naylor  v.  City  of  Harrisonville, 

necessarily  make  it  a  public  alley.  207  Mo.  341,  105  S.  W.  1074,  1077; 

De  Grilleau  v.  Frawley,  48  La.  Ann.  Corby   v.   Chicago   R.    I.    &   P.    Ry. 

184,  19  So.  151.     Nor,  on  the  other  Co.,  150  Mo.  457,  52  S.  W.  282.     In 

hand,  does  the  fact  that  a  portion  Winston  v.  Johnson,  42  Minn.   398, 

of  it  is  a  cul-de-sac  preclude  it  from  45  N.  W.  958,  959,  one  of  Webster's 

being  a  public  alley.     Johnston   v.  definitions  of  an  alley  as  "a  narrow 

Lonstorf,  128  Wis.  17,  107  N.  W.  459  passage  or  way  in  a  city,  as  distinct 

(citing  text  as  to  public  nature  of  from  a  public  street,"  is  quoted  with 

alleys).  apparent  approval,  but  it  does  not 

"Paul  V.  Detroit,  32   Mich.  Ill;  necessarily  follow  that  this  means 

Beecher   v.   People,   38   Mich.    291;  that  an  alley  is  private  and  not  a 

Bagley  v.  People,  43  Mich.  355,  5  N.  public    highway,    although    distinct 

W.  415,  38  Am.  192;  Horton  v.  Wil-  from  a  street, 
liams,  99  Mich.  423,  58  N.  W.  369. 

3 — Elliott  R.  and  S. 
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lie  have  a  right  to  use  it."^^  And,  even  in  Jurisdictions  in  whicli  the 
usual  alleys  in  a  city  are  ordinarily  deemed  to  be  public,  it  has  been 
held  that  the  use  of  the  term  alley  does  not  necessarily  make  a  place 
a  highway  and  that  some  alleys,  so-called  at  least,  are  private  and  not 
for  the  use  of  the  general  public.^^  Thus,  where  a  deed  provided  that 
a  strip  ten  feet  wide  by  ninety  feet  deep  should  remain  forever  open 
"as  and  for  an  alley  for  the  free  use  and  enjoyment  of  the  owners  and 
occupants"  of  the  lot  conveyed,  it  was  held  that  it  was  a  private  alley, 
and,  as  there  was  no  subsequent  manifestation  of  an  intent  to  dedicate 
it  to  the  public,  it  did  not  become  a  public  alley  by  dedication,  nor  did 
it  become  such  by  prescription  notwithstanding  there  was  some  permis- 
sive use  of  it  by  others,  but  with  no  claim  of  right,  and  notwithstanding 
the  public  oflQcers  had  not  assessed  it  for  taxation.^^ 

§  30.  (35)  Eights  and  duties  respecting  alleys. — ^Where  an  alley  is 
ordered  to  be  opened  by  the  proper  municipal  authority,  it  is  deemed 
to  be  one  of  the  public  ways  of  the  municipality.  The  right  of 
eminent  domain  may  be  exercised  in  opening  alleys  in  substantially 
the  same  manner  as  in  opening  streets.  If  it  appears  on  the  face  of 
the  record  that  the  proper  authorities  have  directed  that  the  way 
shall  be  established  as  a  public  alley,  a  public  use  is  shown  justifying 
the  condemnation  of  the  strip  of  ground  sought  to  be  appropriated.^* 
As  in  the  ease  of  streets,  it  is  necessary,  in  order  to  bind  the  public, 
to  show  that  there  has  been  an  acceptance  of  the  alley  marked  on  the 
plat.^^  A  mere  permissive  use  of  a  way  laid  out  as  a  private  alley  will 

'^'Milliken  v.  Deany,  135  N.  C.  19,  land   embraced   therein   is   for   the 

47  S.  E.  132.  use  of  particular  persons  only,  the 

°^  City  of  Chicago  v.  Borden,   190  alley  is  a  private  way.    Where  there 

111.   430,    60    N.   B.    915.      See   also,  is  a  right  of  way,  the  use  of  which 

Dodge  V.  Hart,  113  Iowa  685,  83  N.  is    confined    to    particular    persons, 

W.  1063,  where,  however,  the  alley  and  to  the  owners  of  property  ahut- 

was  held  to  be  a  public  alley  im-  ting  thereon,   it  is   regarded   as  a 

pliedly  dedicated  as  such.  private    right   of   way.      A   private 

""City  of  Chicago  v.  Borden,  190  right  of  way  serves  as  a  means  of 
111.  430,  60  N.  E.  95,  918,  920,  quot-  accommodation  to  a  limited  neigh- 
ing from  preceding  section  the  borhood  for  local  convenience."  The 
statement  that  a  private  alley  will  court  also  held  that  the  assessment 
be  taken  to  be  meant  when  the  con-  of  abutting  property  for  the  im- 
text  of  a  deed  or  plat  requires  it,  provement  of  the  alley  as  a  high- 
and  laying  down  the  following  prop-  way,  and  the  payment  of  such  as- 
ositions:  "Where  a  strip  of  land  is  sessment  by  the  owner  did  not 
reserved  for  an  alley  between  the  make  the  alley  a  public  one. 
parties  to  a  deed,  or  where,  by  the  "City  of  Savannah  v.  Hancock, 
terms  of  the  instrument  creating  91  Mo.  54,  3  S.  W.  215. 
the  alley,  the  appropriation  of  the  ^  Hamilton  v.  Chicago  &c.  Co.,  124 
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not,  of  itself,  transform  it  into  a  public  alley.""  An  adjoining  owner, 
it  has  been  held,  is  entitled  to  use  a  public  alley  for  air  and  ventila- 
tion,^' but  this  use,  as  we  believe,  may  be  regulated  under  the  police 
power  resident  in  the  state.  The  public  character  of  an  alley  cannot  be 
lawfully  destroyed.^*  The  rights  and  duties  of  a  municipal  corpora- 
tion respecting  alleys  are  substantially  the  same  as  those  respecting 
streets. ''^  They  may  be  improved  at  the  expense  of  adjoining  owners, 
and  it  is  the  duty  of  the  municipality  to  use  ordinary  care  to  make  and 
keep  them  in  a  reasonably  safe  condition  for  travel.^"  It  has  been  held 
that  alleys  may  be  included  with  streets  in  an  ordinance  providing 
for  an  improvement  at  the  expense  of  adjoining  owners."^  They  can 
be  vacated  in  the  mode  provided  by  law  only."^  Wliether  it  is,  or  is  not, 
expedient  to  vacate  an  alley  is  a  question  for  the  decision  of  the  proper 
local  authorities,  but,  in  proceeding  to  enforce  their  decision,  the  local 
officers  must  pursue  the  course  prescribed  by  statute.  Thus,  it  has 
been  held  that  an  alley  cannot  be  vacated  without  compensating  abut- 
ting landowners  who  object,  and  that  where  the  statute  provides  that 
an  alley  or  part  thereof  may  be  vacated  on  petition  of  all  the  owners 
on  the  part  to  be  vacated  and  two-thirds  of  the  owners  of  lots  or 
land  on  the  remainder  thereof,  a  petition  signed  by  only  part  of  the 
abutting  owners  on  the  portion  to  be  vacated  and  by  none  of  those 
having  land  abutting  on  the  remainder  of  the  alley,  the  petition  is 
insufficient  and  the  proceedings  may  be  enjoined.*^ 

111.  235,  241,  15  N.  E.  854.  It  was  "Marseilles  v.  Howland,  124  III. 
held  in  this  case  that  where  the  547,  551,  16  N.  E.  883.  They  can- 
owner  who  has  platted  ground  sells  not,  any  more  than  streets,  be  di- 
before  acceptance,  his  grantee  takes  verted  by  the  municipality  to  a  per- 
the  land  burdened  with  the  offered  manent  private  use.  Field  v.  Bar- 
dedication,  ling,  149  111.   556,  37  N.  B.  850,   41 

°» Dexter  v.  Tree,  117  111.  532,  535,  Am.  St.  311,  24  L.  R.  A.  406. 

6  N.  E.   506.     See  also,   Stewart  v.  ^  Springfield  v.  Green,  120  111.  269, 

Andrews,  239  111.  186,  87  N.  B.  864,  11  N.  E.  261. 

and  ante,   §   6.    But  compare  Wes-  "  Spiegel    v.    Gansberg,    44    Ind. 

son  v.  Tolsma,  117  Mich.  384,  75  N.  418;    Dexter  v.  Tree,  117  111.  532,  6 

W.  941.  N.  E.  506;    St.  Louis  &c.  R.  Co.  v. 

"  Dexter  v.  Tree,  117  111.  535,  6  N.  City  of  Belleville,  122  III.  376,  12  N. 

E.  506.  E.    680;    Johnston   v.   Lonstorf,   128 

™St.   Louis   &c.   R.   Co.   V.   Belle-  Wis.  17,  107  N.  W.  459,  461   (citing 

ville,  20  111.  App.  580.  text). 

"Johnston  v.  Lonstorf,  128  Wis.  °» Johnston  v.  Lonstorf,  128  Wis. 

17,    107    N.    W.    458,    461    (quoting  17,  107  N.  W.  459. 
text) ;  J.  Burton  Co.  v.  Chicago,  236 
111.  383,  86  N.  E.  93. 
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§31.  (26)  Definition. — A  public  bridge  is  a  structure  across  a  creek, 
river,  or  other  natural  body  of  water,  or  across  a  canal,  ditch,  or  other 
artificial  water  way,  erected  for  the  accommodation  of  the  public.^ 
The  term  'nDridge"  conveys  the  idea  of  a  passage  way  by  which  travelers 
are  enabled  to  pass  over  streams  or  other  impediments  to  free  passage, 
and,  therefore,  a  building  inaccessible  at  either  end  is  not,  in  law,  re- 
garded as  a  bridge.^  According  to  the  common  law,  it  is  essential  that 
a  bridge  should  be  built  across  a  stream,  and  that  it  should  contain 


1  Enfield  Bridge  Co.  v.  Hartford, 
17  Conn.  40,  42  Am.  Dec.  716n; 
Board  of  Chosen  Freeholders  v. 
Strader,  18  N.  J.  L.  108,  35  Am.  Dec. 
530;  Whltall  v.  Freeholders,  40  N. 
J.  L.  302;  Rusch  v.  Davenport,  6 
Iowa  433,  455;  Board  v.  Bally,  122 
Ind.  46,  23  N.  E.  672.  This  is  the 
sense  in  which  the  term  is  most 
often  employed,  but  it  may,  of 
course,  in  a  broader  sense.  Include 
a  structure  for  the  use  of  the  pub- 
lic, over  a  railroad  or  other  obstruc- 
tion, as  well  as  over  a  stream  or 
water-course.  See  Duncan  v.  State, 
29  Fla.  439,  10  So.  815;  Rusch  v. 
Davenport,  6  Iowa  443,  and  cases 
cited  in  last  note  to  this  section. 
The  meaning  of  the  term  "bridge" 
as  used   In   a    statute    depends    in 


many  Instances  upon  the  connec- 
tion in  which  the  word  Is  used.  Mc- 
Klnley  v.  Chosen  Freeholders,  29  N. 
J.  Eq.  164;  Passaic  &c.  v.  Hoboken 
&c.  Co.,  13  N.  J.  Eq.  81,  91;  Dun- 
can V.  State,  29  Fla.  439,  10  So.  815; 
Weeks  v.  Lyndon,  54  Vt.  638;  New 
Haven  County  v.  Milford,  64  Conn. 
568,  30  Atl.  768. 

"  Board  &c.  v.  Strader,  18  N.  J.  L. 
108,  35  Am.  Dec.  530;  Tolland  v. 
Willlngton,  26  Conn.  578;  State  v. 
Demaree,  80  Ind.  519,  520;  Reg.  v. 
Lincoln,  8  Ad.  &  El.  65;  Bardwell  v. 
Jamaica,  15  Vt.  438;  White  v. 
Qulncy,  97  Mass.  430.  See  also. 
Bridge  Proprietors  v.  Hoboken 
Land  Co.,  1  Wall.  (U.  S.)  116,  17 
L.  ed.  571;  Cliff  v.  Shreveport,  52 
La.  Ann.  1203,  27  So.  688. 
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a  footway ;  so  that  a  building  across  a  ditch,  or  one  carrying  a  railway 
across  a  stream,  but  having  no  footway,  is  not  a  bridge.^  This  narrow 
view  is  not  accepted  as  the  correct  one  by  the  modern  American  cases, 
but  a  more  enlarged  meaning  is  generally  assigned  to  the  term.* 

§  32,  (37)  Bridge  is  part  of  highway. — ^Public  and  private  bridges. 
— A  public  bridge  is  an  essential  part  of  a  road,  and  "the  erecting 
of  a  bridge  is  but  the  laying  out  of  a  highway ."°  This,  however,  is  true 


'  State  V.  Hudson  Co.,  30  N.  J.  U 
137,  147;  Proprietors  v.  Hoboken 
Land  Co.,  13  N.  J.  Eq.  503;  Propri- 
etors V.  Hoboken  Land  Co.,  1  Wall. 
(U.  S.)  116,  17  L.  ed.  571;  McLeod 
V.  Savannah  R.  Co.,  25  Ga.  445; 
Rex  v.  Whitney,  4  Nev.  &  M.  594, 
3  Ad.  &  C.  69;  Roy  v.  Derbyshire, 
2  Q.  B.  745.  In  the  "technical  com- 
mon-law sense"  a  bridge  is  "a  struc- 
ture erected  over  a  river,  creek, 
pond,  lake  or  stream  of  water  flow- 
ing in  a  channel  between  banks 
more  or  less  defined,  although  such 
channel  may  be  occasionally  dry,  in 
order  to  facilitate  public  passage 
over  the  same."  Board  v.  Bailey, 
122  Ind.  46,  23  N.  E.  672;  Rex  v. 
Oxfordshire,  1  B.  &  Ad.  289.  And 
this  is  the  sense  in  which  the  term 
is  used  in  the  Indiana  statute  defin- 
ing the  powers  and  duties  of  county 
commissioners  with  reference  to 
bridges.  Board  v.  Bailey,  supra 
(culvert  not  a  bridge);  Rice  v.  City 
of  Bvansville,  108  Ind.  7,  9  N.  E. 
139,  58  Am.  22;  Board  v.  Wag- 
ner, 138  Ind.  609,38  N.  B.  171;  Com- 
missioners V.  Blair,  8  Ind.  App.  574, 
36  N.  E.  216;  Board  v.  Castetter,  7 
Ind.  App.  309,  33  N.  E.  986.  But 
see  Board  v.  Mutchler,  137  Ind.  140, 
36  N.  E.  534;  Board  v.  Legg,  110 
Ind.  479,  11  N.  E.  612;  Bonebrake 
V.  Board,  141  Ind.  62,  40  N.  E.  141. 
See  Taylor  v.  Davis  County,  40 
Iowa  295;  Board  of  Jackson  County 
v.  Nichols,  139  Ind.  611,  38  N.  E. 
526.  The  English  cases  are  col- 
lected and  considered  in  Pratt  High- 
ways (14th  ed.)   69. 

*  State  V.  Gorham,  37  Me.  451;  Mc- 
Kinley  v.  Chosen  Freeholders,  29  N. 
J.  Eq.  164;  State  v.  Gloucester,  40 
N.  J.  L.  302;  Board  v.  Brown,  89 
Ind.  48,  52;   State  v.  Pierce  Co.,  71 


Wis.  321,  37  N.  W.  231;  Silliman  v. 
Hudson  River  Bridge  Co.,  4  Blatchf. 
(XT.  S.)  74.  But  compare  Taylor  v. 
Davis,  40  Iowa  295.  A  mere  cause- 
way is  not  a  bridge.  Swanzey  v. 
Somerset,  132  Mass.  312.  And 
bridge  and  culvert  have  been  held 
not  to  be  synonymous  as  used  in  a 
Vermont  statute.  Cleveland  v. 
Town  of  Washington,  79  Vt.  498,  65 
Atl.  584. 

"Pain  V.  Patrick,  3  Mod.  289;  Reg. 
V.  Sainthill,  2  Ld.  Raym.  1174;  Peo- 
ple V.  Commissioners,  4  Neb.  150; 
People  V.  President  &c.,  23  Wend. 
(N.  Y.)  254;  Jones  v.  Keith,  37  Tex. 
394,  14  Am.  Rep.  382;  Parker  v. 
Boston  and  Maine  R.  Co.,  3  Cush. 
(Mass.)  107;  Rusch  v.  Davenport, 
6  Iowa  443;  Commonwealth  v.  Cen- 
tral Bridge  Corp.,  12  Cush.  (Mass.) 
242,  244;  Westfield  Borough  v. 
Tioga  Co.,  150  Pa.  St.  152,  24  Atl. 
700.  See  also.  Washer  v.  Bullitt 
Co.,  110  U.  S.  558,  564,  28  L.  ed. 
249;  Village  of  Sandpolnt  v.  Doyle, 
14  Idaho  749,  95  Pac.  945,  947,  17 
L.  R.  A.  (N.  S.)  497,  500  (citing 
text) ;  City  of  Chicago  v.  Powers,  42 
111.  169,  89  Am.  Dec.  418;  Beaver  v. 
Manchester,  L.  J.  26  Q.  B.  311,  and 
Willis  V.  Winona,  59  Minn.  27,  60 
N.  W.  814,  26  L.  R.  A.  142  (citing 
text);  Penn  Tp.  v.  Perry  Co.,  78 
Pa.  St.  457;   McHardy  v.  Ellice  Tp., 

39  U.  C.  Q.  B.  546;  Chicago  v.  Mc- 
Ginn, 51  111.  266,  2  Am.  295; 
State  V.  Wood  County,  72  Wis.  629, 

40  N.  W.  381;  Montgomery  Co.  v. 
Clarksville  &c.  Turnp.  Co.,  119  Tenn. 
76,  109  S.  W.  1152,  1153  (citing 
text) .  In  Bigelow  v.  Worcester,  169 
Mass.  390,  48  N.  B.  1,  it  is  held  that 
the  construction  of  a  bridge  requir- 
ing a  change  of  the  grade  of  a 
highway  is  not  such  an  alteration 
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only  in  cases  where  the  bridge  is  a  public  one,  for  there  are  public  and 
private  bridges.  And  a  distinction  is  often  made  between  bridges  and 
other  portions  of  the  highway.^^  A  public  bridge  is  one  open  to  all  the 
people  upon  equal  terms.  "A  private  bridge  is  one  erected  for  the  use 
of  one  or  more  private  persons,  although  it  may  be  occasionally  used 
by  the  public.""  A  bridge  used  by  the  public  at  all  times  when  it  is 
dangerous  to  ford  the  river,  or  at  times  when  floods  render  a  crossing 
at  other  places  hazardous,  is  a  public  bridge,  although  it  may  be  out  of 
the  line  of  the  usually  traveled  way.'  "The  principal  circumstance," 
says  Woolrych,  "necessary  to  constitute  a  public  bridge  is,  that  the  peo- 
ple at  large  may  have  a  free  and  uninterrupted  use  of  it,  not  upon 
sufferance,  but  as  a  matter  of  right."* 

§  33.  (38)  Public  bridges — Adoption  of  bridges  by  the  public. — 

Public  bridges,^  may  be  built  by  the  public  authorities  at  the  public 
expense,  as  state,  county,  township  or  city  bridges ;  they  may  be  built 
by  turnpike  or  bridge  corporations ;  or  they  may  be  built  by  individuals 
and  given  to  the  public.^"  All  such  bridges  are  highways.  Where 
bridges  are  built  by  individuals,  and  are  beneficial  to  the  public,  and 


of  the  highway  as  requires  notice 
to  the  landowners.  In  Consho- 
hocken  &c.  Co.  v.  Pennsylvania  Co., 
15  Pa.  Co.  Ct.  445,  it  is  held  that 
a  bridge  built  to  enable  travelers 
to  cross  a  railroad  track  is  to  be 
regarded  as  a  part  of  the  highway. 
See  generally.  Bridge  &c..  In  re,  182 
Pa.  St.  618,  38  Atl.  478;  Erie  City 
V.  Schwingle,  22  Pa.  St.  384,  60  Am. 
Dec.  87;  Eudora  v.  Miller,  30  Kan. 
494;  McDonald  v.  Ashland,  78  Wis. 
251,  47  N.  W.  434. 

%  Flemingsburg  v.  Fleming 
County,  127  Ky.  120,  105  S.  W.  133, 
135;  St.  Louis  &c.  R.  Co.  v.  People, 
200  111.  365,  65  N.  E.  715;  Union 
Drainage  Dlst.  v.  Highway  Com'rs, 
87  III.  App.  93.    See  also,  post,  §  34. 

"Angell  Highways,  §  35;  King  v. 
Bucks,  12  East  192,  203;  Harrison 
V.  Parker,  6  East  154;  Rex  v.  Ker- 
rison,  3  M.  &  S.  526;  Dygert  v. 
Schenck,  23  Wend.  (N.  Y.)  446,  35 
Am.  Dec.  575.  See  Nobles  v.  Lang- 
ley,  66  N.  C.  287;  Reg.  v.  Isle  of 
Ely,  15  Q.  B.  827. 

'Rex  V.  Buckingham,  4  Campb. 
189;  Rex  v.  Northampton,  2  M.  & 
S.  262;  Rex  v.  Devon,  Ry.  &  Mood, 


144;  Bedford  &c..  In  re,  14  Pa.  Co. 
Ct.  296;  Rex  v.  West  Riding  &c.,  2 
East  342;  Bradbury  v.  Benton,  69 
Me.  194. 

'  Woolrych  Ways  196.  Bridges  be- 
longing to  a  city,  township  or 
county  are,  it  is  obvious,  public 
bridges.  Freeholders  v.  Redbank 
&c.,  18  N.  J.  Eq.  91.  See  also,  Whit- 
all  V.  Freeholders,  40  N.  J.  L.  302. 

"In  Rex  V.  Bucks,  12  Bast  192,  it 
was  said:  "Public  bridges  might 
safely  be  defined  to  be  such  bridges 
as  all  his  Majesty's  subjects  had 
used  freely  and  without  interrup- 
tion as  of  right,  for  a  period  of 
time  competent  to  protect  them  and 
all  who  should  thereafter  use  them 
from  being  considered  as  wrong- 
doers in  respect  of  such  use."  But 
this  definition  is,  applied  to  the 
American  system,  too  narrow,  in  so 
much  as  bridges  for  use  by  the  pub- 
lic constructed  by  public  corpora- 
tions are  public  bridges. 

"King  V.  West  Riding  of  York- 
shire, 2  East  342,  5  Burr.  2594;  Pis- 
cataqua  Bridge  Co.  v.  New  Hamp- 
shire, 7  N.  H.  35;  Callender  v. 
Marsh,  1  Pick.  (Mass.)  418,  432. 
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public  use  is  made  of  them,  they  will  usually  be  deemed  public.^^  In 
presuming  that  bridges  which  are  of  benefit  to  the  public  have  been 
accepted  by  the  public,"  effect  is  given  to  the  familiar  principle  that 
acceptance  may  be  inferred  from  the  beneficial  character  of  the  grant. 
A  bridge  may,  however,  be  free  and  open  to  the  public,  yet  the  person 
by  whom  it  was  constructed  be  charged  vpith  maintaining  it  in  safe 
and  convenient  condition  for  travel.  This  is  often  so  in  cases  where 
the  facts  show  that  the  bridge  was  erected  for  private  benefit,  and  not 
for  public  use.^^  In  such  a  case  there  is  no  presumption  that  the  public 
has  accepted  the  bridge  and  relieved  the  person  by  whom  it  was  built 
from  responsibility.^*  Thus,  where  a  private  corporation  digs  a  race 
way  or  canal  across  a  highway  and  builds  a  bridge  over  it,  there,  is  no 


"  Rex  V.  Glamorgan,  2  East  356n; 
Rex  V.  Kent.  2  M.  &  S.  513;  Rex  v. 
Lancashire,  2  B.  &  Ad.  813;  Heacock 
V.  Sherman,  14  Wend.  (N.  Y.)  58; 
St;ate  v.  Campton,  2  N.  H.  513.  Text 
cited  in  Lostutter  v.  City  of  Aurora, 
126  Ind.  436,  26  N.  E.  184,  12  L.  R. 
A.  259;  People  v.  Dover  &c.,  158  111. 
197,  41  N.  E.  1105,  citing  the  Eng- 
lish cases  above  referred  to  and 
also  State  v.  Demaree,  80  Ind.  519; 
State  V.  Town  of  Campton,  2  N.  H. 
513;  Rutland  v.  Town  of  Dayton,  60 
111.  58.  But  see  Curtiss  v.  Town  of 
Bovina,  138  Wis.  660,  120  N.  W.  401; 
Bogie  V.  Town  of  Waupun,  75  Wis. 
1,  43  N.  W.  667,  6  L.  R.  A.  59.  In 
Sears  v.  Toulumne  Co.,  132  Cal.  167, 
64  Pac.  270,  271,  it  is  held  that  a 
bridge  had  become  public  by  aban- 
donment and  public  acts  and  use 
(citing  text). 

^^The  presumption  is  not  always 
a  conclusive  one. 

^^  It  was  held  in  State  v.  Cumber- 
land &c.,  57  N.  J.  L.  366,  30  Atl.  475, 
that  county  officers  cannot  consent 
to  the  use  of  a  bridge  by  an  electric 
railway  where  it  will  deprive  trav- 
elers of  the  use  of  the  bridge  while 
the  cars  of  the  railway  company 
are  passing  over  it.  Compare  State 
(Lewis)  V.  Cumberland  &c.  in  56  N. 
J.  L.  416,  28  Atl.  553;  Oliff  v.  City 
of  Shreveport,  52  La.  Ann.  1203,  27 
So.  688.  And  see  Curtiss  v.  Town 
of  Bovina,  138  Wis.  660,  120  N.  W. 
400.  In  Covington  &c.  Co.  v.  South 
Covington  &c.,  93  Ky.  136,  19  S.  W. 
403, 15  L.  R.  A.  828,  it  was  held  that 


where  a  street  railway  company 
had  been  permitted  to  use  a  bridge 
for  more  than  twenty  years,  the 
bridge  company  could  not  prevent 
such  use  although  it  might  orig- 
inally have  prevented  such  use  by 
the  street  railway  company.  The 
only  ground  upon  which  this  de- 
cision can  be  sustained,  as  it  seems 
to  us,  is  that  a  prescriptive  right 
had  been  acquired  by  the  street 
railway  company,  for  we  do  not  be- 
lieve that  a  bridge  built  to  accom- 
modate ordinary  travel  can  be  ap- 
propriated as  of  right  to  use  for 
railroad  purposes.  But  the  decision 
In  Pittsburgh  &c.  Co.  v.  Point 
Bridge  Co.,  165  Pa.  St.  37,  30  Atl. 
511,  26  L.  R.  A.  323,  seems  to  be 
opposed  to  the  views  of  the  authors. 
"  In  Oney  v.  West  Buena  Vista 
Land  Co.,  104  Va.  580,  52  S.  E.  343, 
2  L.  R.  A.  (N.  S.)  832n,  where  an 
owner  platted  land  showing  that 
the  streets  were  to  be  connected 
with  the  city  streets  by  means  of  a 
bridge  to  be  erected  by  him,  and 
lots  were  sold  with  reference  there- 
to, his  offer  to  dedicate  the  bridge 
not  being  accepted  by  the  public, 
although  there  was  some  public  use, 
it  was  held  that  purchasers  of  lots 
obtained  an  easement  in  the  bridge, 
but  must  keep  it  in  repair  them- 
selves. It  was  further  held  that, 
under  the  facts  they  had  not  yet 
abandoned  it,  but  must  repair  it 
within  a  reasonable  time  or  the 
owner  of  the  structure  might  re- 
move it. 
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presumption  of  acceptance  by  the  public,  and  the  builder  is  charged 
with  the  duty  of  keeping  it  in  a  safe  condition.  ^°  In  such  a  case  the 
benefit  is  to  the  builder,  for  the  public,  but  for  his  act,  could  have 
traveled  on  the  solid  road.^"  Where,  however,  the  bridge  is  of  public 
utility,  and  is  used  by  the  public,  and  is  not  made  necessary  by  the 
act  of  the  person  who  built  it,  acceptance  by  the  public  will  be  pre- 
sumed, and  the  builder  will  not  be  responsible  for  keeping  it  in  safe 
and  fit  condition  for  travel.  Bridges  originally  built  by  an  individual 
for  his  own  benefit,  but  which  in  time  become  of  public  benefit  or 
utility,^^  and  are  generally  used  by  the  public,  may  be  deemed  public 
bridges.  This  would  probably  not  be  so  if  the  builder,  by  his  own  act 
in  interfering  with  a  safe  and  convenient  road,  had  created  the  neces- 
sity for  the  bridge,  for,  having  created  the  necessity  for  it,  he  must, 
upon  principle,  be  held  bound  to  supply  that  necessity.  ^^  Where  the 
nublie  authorities  expressly  adopt  a  bridge  constructed  by  individuals, 
or  where  they  so  build  roads  as  to  evidence  an  adoption  and  make  the 
bridge  a  necessary  part  of  the  highway,  they  will  be  held  to  have  taken 
the  bridge  in  charge,  and  it  will  be  their  duty  to  keep  it  in  safe  and 
fit  condition  for  travel.^" 

§  34.   (29)  Bridges  not  always  regarded  as  highways. — While  it 
is  true  that  a  bridge  is,  in  a  general  sense,  a  highway,  and  that  the 

^  Rolle     Abr.     368 ;      Dygert     v.  course,  there  are  often  elements  of 

Schenck,  23  Wend.   (N.  Y.)   446,  35  law  involved. 

Am.  Dec.  575;  Heacock  v.  Sherman,  "  City  of  Evansville  v.  Decker,  84 

14  Wend.  (N.  Y.)  58;  Phcenixville  Ind.  325,  43  Am.  86.  See  also, 
v.  Phoenix  Iron  Co.,  45  Pa.  St.  135,  State  v.  Madison,  59  Me.  538;  Town- 
2  Am.  Law  Reg.  307;  West  Bend  ship  of  Newlin  v.  Davis,  77  Pa.  St. 
V.  Mann,  59  Wis.  69,  17  N.  W.  972;  317. 

Chesapeake  &c.  R.  Co.  v.  Jennings,  "  State  v.  Board,  80  Ind.  478,  41 

98  Va.  70,  34  S.  E.  986,  987  (quoting  Am.     821;      State     v.     Supervisors, 

text).  41  Wis.  28;  Town  of  Dayton  v.  Town 

»«Rex  V.  Kerrison,  3  M.  &  S.  526;  of    Rutland,    84    111.    279,    25    Am. 

King  V.   Inhabitants,   14  East   317;  457;   Bisher  v.  Richards,  9  Ohio  St. 

Lowell  V.  Proprietors,  104  Mass.  18;  495;  Houfe  v.  Town,  34  Wis.  608,  17 

Reg.  V.  Desjardins  Canal  Co.,  27  U.  Am.    463;     Batty    v.    Duxbury,    24 

C.  Q.  B.  374.  Vt.  155;   Mayor  v.  Sheffield,  4  Wall. 

"As  to  when  a  bridge  is  to  be  (U.  S.)  189.  See  also,  Reg.  v.  In- 
deemed  of  public  utility.  Rex  v.  habitants,  6  Mod.  307;  Rex  v.  In- 
Oxfordshire,  1  B.  &  Ad.  289,  297;  habitants,  2  East  342.  Text  cited  in 
Rex  V.  Surrey,  2  Campb.  455;  Rex  Phillips  v.  Huntington,  35  W.  "Va. 
V.  Middlesex,  3  B.  &  Ad.  201;  Rex.  406,  14  S.  E.  17,  19,  and  also  in 
v.  Bucks,  12  East  192;  Reg.  v.  Ely,  Lostutter  v.   Aurora,   126   Ind.  436, 

15  Q.  B.  827;  Reg.  v.  Southampton,  26  N.  E.  184,  12  L.  R.  A.  259.  See 
L.  R.  19  Q.  B.  D.  590.  Whether  a  also  Mackay  v.  Salt  Lake  City,  29 
bridge  is  of  public  utility  is  ordi-  Utah  247,  81  Pac.  81. 

narlly  a  question   of   fact,  but,   of 
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rules  of  the  common  law  applicable  to  highways  apply,  generally,  to 
bridges,  still  it  is^  neveitheless,  true  that  a  bridge  cannot  invariably  be 
regarded  as  a  highway,  nor  the  term  '^highways"  always  be  held  to  in- 
clude bridges.  It  is  obvious  that  there  are  differences  between  the  ways 
usually  designated  by  the  terms  "highways"  and  "bridges,"  which 
render  it  impossible  to  always  bring  them  under  one  rule.^"  This  is 
true,  although  they  have  in  common  tiie  chief  characteristic  of  being 
ways  of  passage  for  the  public.  It  cannot,  in  view  of  these  differences, 
always  be  true  that  statutes  respecting  highways  extend  to  and  include 
bridges ;  whether  they  do  or  not  must  depend  upon  the  general  tenor 
of  the  particular  statute  and  the  purposes  it  was  intended  to  ac- 
complish. We  cannot,  therefore,  accept  without  some  qualification  the 
statement  found  in  some  of  the  books  that  a  bridge  falls  within  the 
rules  applicable  to  highways.  There  are  cases  where  an  unqualified 
adoption  of  the  broad  general  doctrine  would  lead  to  serious  error.  It 


''"St.  Louis  &c.  R.  Co.  V.  People, 
200  III.  365,  65  N.  E.  715;  City  of 
Flemingsburg  v.  Fleming  County, 
127  Ky.  120,  105  S.  W.  133,  135.  In 
the  case  first  cited,  it  is  held  that  a 
statute  authorizing  the  issuance  of 
bonds  for  the  expense  of  "any  bridge 
or  other  distinct  and  expensive 
work  on  the  road"  when  funds  are 
unavailable  by  other  means,  does 
not  authorize  the  issuance  of  such 
bonds  for  a  macadamized  road,  and 
in  the  course  of  the  opinion  it  is 
said:  "While  in  one  sense  bridges 
on  a  public  road  are  a  part  of  the 
road,  yet  in  their  character  and 
construction  they  differ  from  the 
road,  strictly  so  called,  and  are  gen- 
erally much  more  expensive  to  con- 
struct and  maintain,  and  often  re- 
quire a  greater  outlay  than  can  be 
provided  for  from  the  road  and 
bridge  tax.  It  is  evident  that  the 
general  assembly  regarded  them  as 
'distinct  and  expensive  work  on 
the  road,'  and  as  being  apart,  in 
their  character  and  cost,  from  the 
road  itself.  So,  also,  the  'other  dis- 
tinct and  expensive  work  on  the 
road'  besides  bridges  evidently 
means  work  distinct  in  its  charac- 
ter and  cost  from  the  road  itself, 
although  on  the  road  and  so  form- 
ing a  part  of  it.  Bridges  are  usu- 
ally     constructed      across      water- 


courses or  deep  depressions  across 
the  roadway,  as  a  means  of  safe 
and  convenient  passage;  but  it  is  a 
matter  of  common  knowledge  that 
there  are  often  other  obstructions 
to  safe  and  convenient  travel  over 
public  roads  which  may  be  more  ad- 
vantageously obviated  or  removed 
by  other  means  than  by  the  con- 
struction of  bridges.  It  might  be- 
come advisable  to  construct  a  high 
embankment  or  other  work  over 
wet  or  marshy  soil  on  some  part  of 
a  public  road,  or  to  cut  down  a  hill, 
to  make  the  road  passable  or  to  im- 
prove it  as  a  public  highway.  Such 
improvements  on  the  road  cannot, 
all  of  them,  be  said  to  be  of  the 
same  nature  or  character  as  bridges, 
but  they  do  subserve  the  common 
purpose  of  overcoming  obstructions 
to  travel  at  certain  places  on  pub- 
lic highways.  Bridges  are  not  usu- 
ally built  along  the  entire  length 
of  the  road,  and  cannot  be. said  to 
be  in  any  respect  like  a  road  itself 
constructed  throughout  of  riprap 
and  macadam,  but  they  are  distinct 
and  expensive  works  on  the  road, 
and  it  would  seem  to  follow  that 
'other  distinct  and  expensive  work 
on  the  road'  cannot  be  held  to  ap- 
ply to  the  construction  of  the  road 
Itself." 
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is  often  necessary  to  consider  bridges  as  distinct  and  independent  sub- 
jects of  legislation,  and  it  is  also  often  important  to  treat  them  as 
differing  in  material  respects  from  ordinary  highways  laid  out  for  the 
use  of  footmen,  horsemen  and  vehicles.  In  order  to  charge  a  party 
with  a  breach  of  duty  in  failing  to  keep  a  bridge  in  repair,  it  is  safer 
to  employ  the  word  'T)ridge,"  for  that  term  properly  describes  the 
structure.  ^^ 

§  35.  (30)  Approaches  are  part  of  the  bridge. — The  approaches 
are  ordinarily  part  of  the  bridge,  for  the  term  '^bridge"  describes 
the  whole  structure  including  approaches,  abutments,  piers  and  all 
other  parts  which  are  necessary  to  make  it  a  safe  and  convenient  pas- 
sage way  for  the  public.^^  But  an  approach  may  sometimes  be  regarded 
as  a  part  of  the  highway  leading  to  the  bridge  rather  than  as  a  part  of 
the  bridge  itself,  and,  while  it  is  ordinarily  regarded  as  part  of  the 
bridge  and  included  within  the  meaning  of  the  term  "bridge,"  yet  this 
is  not  always  the  case  when  that  term  is  used  in  statutes,  for  it  may 
appear,  in  the  particular  instance,  that  the  legislature  did  not  intend 
to  include  the  approaches.^' 


'^  State  V.  Canterbury,  8  Foster 
(28  N.  H.)  195;  Rex  v.  Oxfordshire, 
1  Barn.  &  Ad.  289. 

^=  State  V.  Demaree,  80  Ind.  519, 
520;  Board  v.  Rushville  &c.  Gravel 
Road  Co.,  87  Ind.  502;  Board  v. 
Hemphill,  14  Ind.  App.  219,  41  N. 
B.  965;  Board  v.  Deprez,  87  Ind. 
509;  Francis  v.  Franklin  Tp.,  179 
Pa.  St.  195,  36  Atl.  202;  Daniels  v. 
Intendant,  55  6a.  609;  TInkham  v. 
Town  of  Stockbridge,  64  Vt.  480,  24 
Atl.  761;  Shaw  v.  Saline  Tp.,  113 
Mich.  342,  71  N.  W.  642;  Proprietors 
Bridge  Co.  v.  Hoboken  &c.  Co.,  13 
N.  J.  Eq.  503,  504;  Tolland  v.  Wil- 
lington,  26  Conn.  578;  Common- 
wealth V.  Deerfield,  6  Allen  (Mass.) 
449;  Watson  v.  Proprietors,  14  Me. 
201,  31  Am.  Dec.  49;  Penn  Town- 
ship V.  Perry  Co.,  78  Pa.  St.  457; 
Clinton  Bridge,  10  "Wall.  (U.  S.)  454, 
462,  19  L.  ed.  969;  Whitcher  v.  Som- 
erville,  138  Mass.  454;  Bardwell  v. 
Jamaica,  15  Vt.  438,  442.  Text  cited 
in  Board  v.  Huffman,  134  Ind.  1,  31 
N.  E.  570,  571;  and  so  in  Howing- 
ton  V.  Madison  Co.,  126  Ga.  699,  55 
S.   E.   941,   942.     But  it  has  been 


held  that  approaches  are  not  neces- 
sarily parts  of  a  bridge  as  a  matter 
of  law.  Nims  v.  Boone  Co.,  66  Iowa 
272,  23  N.  W.  663.  And  see  More- 
land  V.  Mitchell  Co.,  40  Iowa  394; 
Carter  v.  Boston  and  Providence  R. 
Co.,  139  Mass.  525,  9  N.  E.  101; 
Swanzey  v.  Somerset,  132  Mass.  312; 
Faulk  v.  Iowa  County,  103  Iowa  442, 
72  N.  "W.  757. 

^'New  Haven  &c.  Counties  v. 
Town  of  Milford,  64  Conn.  568,  30 
Atl.  768;  Central  City  v.  Marquois, 
75  Neb.  233,  106  N.  "W.  221.  See 
also,  Phillips  v.  East  Haven,  44 
Conn.  25,  31;  State  v.  Commission- 
ers, 68  Conn.  16,  35  Atl.  801;  Chosen 
Freeholders  v.  Strader,  18  N.  J.  L. 
108;  Ada  Tp.  v.  Grove,  114  Mich.  77, 
72  N.  W.  35;  Shaw  v.  Saline  Tp., 
113  Mich.  342,  71  N.  "W.  642;  Daniels 
V.  Intendent  &c.,  55  Ga.  609;  Clinton 
Bridge,  10  "Wall.  (U.  S.)  454,  462, 
19  L.  ed.  969.  A  plank  walk  lead- 
ing to  a  bridge  has  been  held  not 
to  be  a  part  of  the  bridge.  Saun- 
ders V.  Gun  Plains,  76  Mich.  182,  42 
N.  "W.  1088.  A  guard  rail  has  been 
held  to  constitute  part  of  the  bridge. 
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§  36.  (31)  Eights  and  duties  of  public  corporations  as  to  their 
bridges — Generally. — Public  bridges,  as  we  shall  now  consider  them, 
are  such  as  are  "held  ia  trust  for  the  public  by  governmental  corpora- 
tions such  as  counties,  townships,  cities,  towns  and  villages,  and  are 
open  and  common  to  the  public  without  the  payment  of  toll.  The  gov- 
ernmental divisions  named  do  not,  strictly  speaking,  acquire  any 
private  right  of  ownership  in  bridges,  but  they  have  possession  of  them 
as  trustees  of  the  public  under  authority  delegated  by  the  legislature.^* 
The  rights  and  liabilities  of  these  various  public  corporations  are  much 
dependent  upon  statutes  and  are,  indeed,  essentially  difEerent  in  many 
respects  when  considered  entirely  independent  of  statute  and  solely 
upon  common-law  principles.  It  will  be  convenient  to  consider  public 
bridges  as  county  bridges,  township  bridges  and  municipal  corporation 
bridges,  and  for  the  purpose  of  clearness  we  shall,  in  this  connection 
use  the  term  "municipal  corporations"  as  embracing  only  cities  and 
incorporated  towns  and  villages.  Many  rights  and  some  duties  are  held 
by  and  devolve  upon  these  governmental  subdivisions  that  are  sub- 
stantially the  same  in  some  respects,  yet  in  others  materially  different. 
In  some  jurisdictions  their  respective  rights  and  duties  are  almost 
wholly  prescribed  by  statute. 

§  37.  (32)  Whether  a  structure  is  a  bridge  is  often  a  question  of 
law. — Whether  a  structure  is  or  is  not  a  bridge,  may  frequently  be  a 
question  of  fact.  The  structure  may  be  of  such  a  peculiar  construction, 
or  so  peculiarly  located  in  the,  particular  case,  as  to  require  its  character 
to  be  determined  by  the  jury  under  the  facts  of  the  particular  instance. 
It  must  often  be  true,  therefore,  that  whether  a  structure  is  a  bridge 
and  what  are  parts  of  a  bridge  are  questions  to  be  determined  as  ques- 

Francis   v.   Franklin   Tp.,   179   Pa.  But  see  Freedom  v.  Weed,  40  Me. 

St.  195,  36  Atl.  202.     See  generally,  383,  63  Am.  Dec.  670.     As  to  joint 

Commonwealth  v.  Westfleld  &c.,   1  ownership,  see  Greeley  Tp.  v.  Saline 

Pa.    Dist.    495;    Everett    v.    Bailey,  Co.,  26  Kan.  510.     It  has  been  held 

150  Pa.  St.  152,  24  Atl.  700;   Tink-  that    a     street     railway    company 

ham  V.  Stockbridge,  64  Vt.  480,  24  which  uses  a  bridge  owned  by  the 

Atl.    761.      Compare    Savannah    &c.  state  does  not  make  the  bridge  a 

Co.  V.  Daniels,  90  Ga.  608,  17  S.  E.  part  of  its  system  in  such  a  sense 

647,  20  L.  R.  A.  416.  as  to  render  it  liable  to  a  passenger 

^*  Public     corporations,     although  who  sustains  injuries  caused  by  a 

they  are  not  in  a  strict  sense  the  defect  in  the  bridge.     Birmingham 

owners,    have    such   an   interest   or  v.  Rochester  &c.  Co.,  137  N.  Y.  13, 

property  in  the  bridges  under  their  32  N.  E.  995,  18  L.  R.  A.  764.    But 

control  as  will  enable  them  to  main-  see  City  of  Indianapolis  v.  Cauley, 

tain   an   action  for  injury  thereto.  164  Ind.  304,  73  N.  B.  691. 


45 


BEIDGES. 


§  38 


tions  of  fact  and  not  of  law.^°  There  are,  however,  many  cases  in  which 
the  question  of  what  is  or  is  not  a  bridge  is  for  the  court  and  not 
the  jury.^° 

§  38.  (33)  Power  of  the  state  to  provide  for  the  construction  of 
bridges — General  doctrine. — There  can  be  no  question  as  to  the  power 
of  the  state  to  authorize  the  construction  and  maintenance  of  bridges 
across  streams  within  its  territorial  limits  that  are  not  navigable, 
except,  possibly,  where  such  streams  are  deemed  necessary  by  the 
federal  government  for  avenues  of  interstate  commerce  and  can  be  used 
as  such,  and  a  state  may  authorize  the  construction  of  bridges  across 
navigable  streams  within  its  territory,-''  although  its  authority  over 
such  streams,  when  they  are  used  for  interstate  commerce,  is  limited. 
The  authority  to  construct  bridges  across  navigable  streams  is,  how- 
ever, restricted  by  the  superior  rights  of  the  federal  government  to 
control  the  avenues  of  commerce.^*  Whether  congress  may,  to  the  ex- 


^  Tolland  v.  Wmington,  26  Conn. 
578;  Bardwell  v.  Jamaica,  15  Vt. 
438,  442;  Tinkham  v.  Town  of 
Stockbridge,  64  Vt.  480,  24  Atl.  761; 
Reg.  V.  Gloucestershire,  Car.  & 
M.  506;  Moreland  v.  Mitchell  Co.,  40 
Iowa  394;  Regina  v.  Southampton, 
14  Eng.  L.  &  Bq.  116;  Nims  v. 
Boone  County,  66  Iowa  272,  23  N.  W. 
663;  New  Haven  &c.  v.  Milford,  64 
Conn.  568,  30  Atl.  768;  Miller  v. 
Boone  County,  95  Iowa  5,  63  N.  W. 
352;  Albee  v.  Floyd  County,  46  Iowa 
177,  178;  Yordy  v.  Marshall,  80 
Iowa  405,  407,  45  N.  W.  1042;  Ed- 
wards v.  Ford,  22  App.  Div.  (N.  Y.) 
277,  47  N.  Y.  Supp.  995.  An  Eng- 
lish author  says,  "whether  a  par- 
ticular structure  is  a  bridge  repair- 
able as  such  by  the  county,  or  other 
small  or  slight  structure,  repairable 
by  the  parish  as  part  of  the  high- 
way, is  a  question  of  fact."  Pratt 
Highways  (14th  ed.)   67. 

'"  Savannah  &c.  R.  Co.  v.  Daniels, 
90  Ga.  608,  17  S.  E.  647,  648,  20  L. 
R.  A.  416  (citing  text) ;  Howington 
v.  Madison  Co.,  126  Ga.  699,  55  S. 
E.  941,  942  (quoting  text);  Francis 
V.  Franklin  Twp.,  179  Pa.  St.  195, 
36  Atl.  202. 

"  See  post,  §  39.  But  it  has  been 
held  that  a  state  cannot  give  the 
right  to  use  a  bridge  beyond  low 


water  mark  across  a  river  constitut- 
ing the  boundary  line  of  the  state. 
Evansville  &c.  Trac.  Co.  v.  Hender- 
son Bridge  Co.,  134  Fed.  973.  And 
see  generally,  as  to  rivers  constitut- 
ing state  boundaries,  Covington  &c. 
Bridge  Co.  v.  Kentucky,  154  U.  S. 
204,  14  Sup.  Ct.  1087,  38  L.  ed.  962; 
Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 114  U.  S.  525,  14  Sup.  Ct. 
891,  29  L.  ed.  264.  As  to  federal 
statutes  giving  concurrent  jurisdic- 
tion, see  Roberts  v.  Fullerton,  117 
Wis.  222,  93  N.  W.  1111,  65  L.  R.  A. 
953;  J.  S.  Keater  Lumber  Co.  v.  St. 
Croix  Boom  Co.,  72  Wis.  62,  38  N. 
W.  529,  7  Am.  St.  837. 

''  Escanaba  &c.  Co.  v.  City  of  Chi- 
cago, 107  U.  S.  678,  2  Sup.  Ct.  185, 
27  L.  ed.  442;  Escanaba  &c.  Co.  v. 
City  of  Chicago,  12  Fed.  777;  Wil- 
son V.  Blackbird  Creek  Co.,  2  Pet. 
(U.  S.)  245,  7  L.  ed.  412;  Gilman  v. 
City  of  Philadelphia,  3  Wall.  (U. 
S.)  713,  18  L.  ed.  96;  Rhea  v.  New- 
port News  &c.  Co.,  50  Fed.  16,  17; 
Oregon  &c.  Co.  v.  Columbia  &c.  Co., 
53  Fed.  549;  Wisconsin  &c.  Co.  v. 
Manson,  43  Wis.  255,  28  Am.  Rep. 
542;  People  v.  Rensselaer  &c.  Co., 
15  Wend.  (N.  Y.)  113,  30  Am.  Dec. 
33;  Hogg  V.  Zanesville  &c.  Co.,  5 
Ohio  410;  Talbot  Co.  v.  Queen 
Anne's  Co.,  50  Md.  245,  262. 
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elusion  of  the  state,  take  entire  and  exclusive  control  of  the  navigable 
waters  of  the  country  is  a  question  which  has  not,  we  believe,  been 
authoritatively  decided,  although  it  would  seem  that  it  would  have 
this  power,  so  far,  at  least,  as  affects  interstate  commerce,  under  the 
provision  of  the  national  constitution  vesting  in  congress  the  power  to 
regulate  commerce  between  the  states.^'  But  it  has  seldom,  if  ever,  at- 
tempted to  take  such  exclusive  control  of  waters  within  a  state,  and 
it  has  been  said  by  the  supreme  court  of  the  United  States  that  such 
an  intention  should  not  be  assumed. unless  very  clearly  manifested.'*^ 
The  decisions  upon  the  question  immediately  under  mention  recognize 
the  right  of  the  states  to  build  bridges  across  navigable  streams,  but 
hold  that  congress  may  have  a  general  right  of  control  should  it  choose 
to  exercise  it.^° 

§  39.  (34)  Navigable  streams — Powers  of  state  and  federal  gov- 
ernments.— The  question  as  to  how  far  a  state  may  go  in  authorizing 
the  construction  of  a  bridge  across  a  stream  forming  one  of  the  lines 
of  commerce  between  the  states  is  not  explicitly  and  exactly  defined 
by  the  adjudged  cases,  although,  as  we  have  seen,  in  the  absence  of  ac- 


^  Daniel  Ball,  The,  10  "Wall.  (U. 
S.)  557,  19  L.  ed.  999. 

='a  Cummings  v.  Chicago,  188  U. 
S.  410,  23  Sup.  Ct.  472;  Montgomery 
v.  Portland,  190  U.  S.  89,  23  Sup. 
Ct.  735,  737. 

="  Willamette  Iron  Bridge  Co.  v. 
Hatch,  125  U.  S.  1,  31  L.  ed.  629; 
Hamilton  v.  Vicksburg  &c.  R.  Co., 
119  U.  S.  280,  30  L.  ed.  393,  7  Sup. 
Ct.  206;  Bscanaba  Co.  v.  Chicago, 
107  U.  S.  678,  2  Sup.  Ct.  185,  27  L. 
ed.  442;  Cardwell  v.  Am.  Bridge 
Co.,  113  U.  S.  205,  28  L.  ed.  959; 
Pound  V.  Turck,  95  U.  S.  459,  24  L. 
ed.  525;  Oilman  v.  Philadelphia,  3 
Wall.  (U.  S.)  713,  18  L.  ed.  96;  Al- 
bany Bridge  Case,  2  Wall.  (U.  S.) 
403,  17  L.  ed.  876;  Silliman  v.  Hud- 
son River  Bridge,  1  Black  (U.  S.) 
582,  17  L.  ed.  81;  Veazie  v.  Moor, 
14  How.  (U.  S.)  568,  14  L.  ed.  545; 
United  States  v.  Union  Bridge  Co., 
143  Fed.  377.  There  has  been  some 
federal  legislation  upon  the  subject, 
and  some  bridges  have  been  thereby 
authorized.  R.  S.  of  V.  S.,  §  5244; 
Hannibal  &c.  R.  Co.  v.  Missouri  &c. 
Co.,  laS  U.  S.  260,  31  L.  ed.  731,  8 


Sup.  Ct.  874;  Miller  v.  Mayor  of 
New  York,  109  U.  S.  385,  27  L.  ed. 
971,  3  Sup.  Ct.  228;  People  v.  Kelly, 
76  N.  Y.  475.  See  also,  Mongahela 
Nav.  Co.  V.  United  States,  148  U. 
S.  334,  13  Sup.  Ct.  662,  37  L.  ed.  471; 
United  States  v.  Bellington  Boom 
Co.,  176  U.  S.  211,  20  Sup.  Ct.  343, 
44  L.  ed.  437.  And  the  right  to 
make  repairs  and  renew  the  super- 
structure is  included.  United 
States  V.  Parkersburg  &c.  R.  Co., 
143  Fed.  224,  74  C.  C.  A.  384;  Kan- 
sas City  &c.  R.  Co.  V.  Wiygul,  82 
Miss.  223,  33  So.  965,  61  L.  R.  A. 
578.  It  seems  that  there  is  a  dif- 
ference between  cases  affecting 
bridges  across  navigable  streams 
and  cases  affecting  othev  phases  of 
interstate  commerce,  for  seme  of 
the  latter  decisions  go  to  the  ex- 
treme length  in  holding  that  inac- 
tion by  congress  v/;ll  not  au'c"';o;-ize 
state  legislation.  Robbing  v.  Shelby 
Tax  Dist.,  120  U.  S.  4S9,  30  L.  ed. 
694,  7  Sup.  Ct.  592;  Pmlad^ifphia 
&c.  Co.  V.  Pennsylvania,  122  U.  S. 
326,  30  L.  ed.  1200,  7  Sup.  Ct.  IIIS. 


47 


BRIDGES. 


§  39 


tion  by  congress  the  power  of  the  state  is  very  broad  and  compre- 
hensive and  it  may  provide  for  the  bridging  of  navigable  streams  in 
such  mode  as  it  may  in  its  discretion  deem  proper/^  not,  however, 
going  to  the  extent  of  materially  obstructing  navigation.'^  But  it  may 
be  considered  as  settled,  as  the  adjudications  now  stand,  that  a  state, 
in  the  absence  of  congressional  legislation  or  assumption  of  control 
by  the  United  States,  may  authorize  the  construction  of  a  bridge  across 
a  navigable  stream,  although  it  may  interfere  somewhat  with  naviga- 
tion.'^ The  authority  of  the  states  is  subordinate  and  subject  to  the 
right  of  the  national  government  to  control  navigable  streams  form- 
ing means  of  commerce  between  the  states,  and  as  this  is  so,  it  would 
seem  that  the  siipreme  and  esclusive  control  is  ultimately  in  the  federal 
congress,  for,  if  that  body  has  authority  over  such  streams,  it  must  be 


"  Oregon  &c.  Co.  v.  Columbia  &c. 
Co.,  53  Fed.  549;  Bridge  Co.  v. 
Hatch,  125  U.  S.  1,  8  Sup.  Ct.  811, 
30  L.  ed.  629.  See  also,  Bailey  v. 
Philadelphia  &c.  R.  Co.,  4  Harr. 
(Del.)  389,  44  Am.  Dec.  593;  St. 
Joseph  Co.  V.  Pldge,  5  Ind.  13; 
Southern  R.  Co.  v.  Ferguson,  105 
Tenn.  552,  59  S.  W.  343,  80  Am.  St 
90S;  Hamilton  v.  Vickshurg  &c.  R. 
Co.,  119  U.  S.  280,  7  Sup.  Ct.  206,  30 
L.  ed.  393;  Morris  v.  United  States, 
174  U.  S.  196,  19  Sup.  Ct.  649,  43 
L.  ed.  946;  State  v.  Leighton,  83 
Me.  419,  22  Atl.  380;  McCarter  v. 
Hudson  County  Water  Co.,  70  N.  J. 
Eq.  525,  61  Atl.  710;  People  v.  Jes- 
sup,  160  N.  Y.  249,  54  N.  E.  682; 
People  V.  Silberwood,  110  Mich.  103, 
67  N.  W.  1087,  32  L.  R.  A.  694; 
Rhode  Island  Motor  Co.  v.  Provi- 
dence (R.  I.),  55  Atl.  696;  State  v. 
White  Oak  River  Co.,  Ill  N.  Car. 
661,  16  S.  E.  331. 

'"Mississippi  &c.  Co.  v.  Ward,  2 
Black.  (U.  S.)  485,  17  L.  ed.  311; 
Pennsylvania  v.  Wheeling  &c. 
Bridge  Co.,  13  How.  (U.  S.)  518,  14 
L.  ed.  249;  Silliman  v.  Hudson 
River  Bridge  Co.,  1  Black  (U.  S.) 
582,  17  L.  ed.  81;  Bailey  v.  Phila- 
delphia &c.  Co.,  4  Harr.  (Del.) 
389,  44  Am.  Dec.  593;  Columbus  &c. 
Co.  V.  Peoria  &c.,  6  McLean  70; 
Sweeney  v.  Chicago  &c.  R.  Co.,  60 
Wis.  60,  18  N.  W.  756;  Monongahela 
Bridge  Co.  v.  Kirk,  46  Pa.  St.  112, 
84  Am.  Dec.  527.    And  this  has  been 


held  to  be  so  even  though  the  river 
extends  into  another  state.  Kansas 
City  &c.  R.  Co.  V.  Wiygul,  82  Miss. 
223,  33  So.  965,  61  L.  R.  A.  578; 
Rogers  Sand  Co.  v.  Pittsburg  &c.  R. 
Co.,  139  Fed.  7,  71  C.  C.  A.  419. 
See  also,  Willamette  Iron  Bridge 
Co.  V.  Hatch,  125  U.  S.  1,  8  Sup.  Ct. 
811,  31  L.  ed.  629. 

^  Commonwealth  v.  Breed,  4  Pick. 
(Mass.)  460;  Carter  v.  Bridge  Pro- 
prietors, 104  Mass.  236;  Illinois 
Packet  Co.  v.  Peoria  &c.  Co.,  38  111. 
467;  People  v.  Rensselaer  &c.  Co., 
15  Wend.  (N.  Y.)  113,  30  Am.  Dec. 
33n;  People  v.  Kelly,  76  N.  Y.  475; 
Hogg  V.  Zanesville  &c.  Co.,  5  Ohio 
410;  Spooner  v.  McConnell,  1  Mc- 
Lean (U.  S.)  (C.  C.)  337;  Palmer  v. 
Cuyahoga  Co.,  3  McLean  (U.  S.)  (C. 
C.)  226;  Cox  v.  State,  3  Blackf. 
(Ind.)  193;  Williams  v.  Beardsley,  2 
Ind.  591;  Gibbons  v.  Ogden,  9  Wheat. 
(U.  S.)  1,  6  L.  ed.  23;  Wilson  v. 
Blackbird  Creek  &c.,  2  Peters 
(U.  S.)  245,  7  L.  ed.  412;  Pennsyl- 
vania V.  Wheeling  &  B.  Bridge 
Co.,  13  How.  (U.  S.)  518,  14  L.  ed. 
249;  Bridge  Co.  v.  United  States, 
~105  U.  S.  470,  26  L.  ed.  11.43;  Gil- 
man  v.  Philadelphia,  3  Wall.  (U. 
S.)  713,  18  L.  ed.  96;  City  of  Chi- 
cago V.  McGinn,  51  111.  266.  It  is  to 
be  observed,  however,  that  accord- 
ing to  some  of  the  decisions,  the 
federal  government  may  take  con- 
trol of  streams  which  may  be  made 
an  avenue  of  commerce. 
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a  federal  power,  and  as  such,  supreme  and  exclusive,  since  a  federal 
power  cannot  exist  partly  in  congress  and  partly  in  the  state  legisla- 
tures.^* If  the  ultimate  and  supreme  power  is  not  federal,  then 
congress  has  no  claim  to  it,  although  inaction  by  congress  may  leave 
the  power  in  the  states ;  if  it  is  federal,  then  the  state  legislatures  can- 
not possess  it.  But  different  views  have  been  entertained.  There  is 
some  difficulty,  as  we  have  suggested,  in  reconciling  the  later  decisions 
of  the  supreme  court  of  the  United  States  with  the  earlier;  there  is, 
indeed,  difiBculty  in  harmonizing  the  later  decisions  among  them- 
selves, for  as  appears  from  the  cases  already  cited,  and  from  others,^^ 
it  is  held  that  as  to  navigable  streams  non-action  by  congress  permits 
action  by  the  states,  although  congress  has  the  ultimate  right  of  con- 
trol, while  in  some  cases  affecting  interstate  commerce,  it  has  been  held 
that  non-action  by  congress  will  not  authorize  action  by  the  states.'" 
Perhaps  the  apparent  conflict  in  the  decisions  may  be  reconciled  upon 
the  theory  that  the  eases  asserting  the  right  of  the  federal  government 
over  streams  go  no  farther  than  as  to  matters  affecting  the  question 
of  navigation  solely,  while  the  other  cases  are  directed  to  the  question 
of  the  regulation  of  commerce  between  the  states,  where  there  must 
be  a  general  regulation  by  the  national  government.'^  The  later  cases 

=nn  Lake  Shore  &c.  Co.  v.  Ohio,  re,  10  Wall.   (U.  S.)   454,  19  L.  ed. 

165   U.  S.  365,  17   Sup.   Ct.   357,  41  969. 

L.  ed.  747,  it  was  said:  "That  full  ^«  State  Freight  Tax,  15  Wall.  (U. 
power  resides  In  the  states  as  to  S.)  232,  21  L.  ed.  146;  Bowman  v. 
the  erection  of  bridges  and  other  Chicago  &c.  Co.,  125  U.  S.  465-480, 
works  in  navigable  streams  wholly  8  Sup.  Ct.  772,  31  L.  ed.  689.  It  is 
within  their  jurisdiction,  in  the  ab-  suggested  in  the  opinions  in  these 
sence  of  the  exercise  of  authority  cases  that  the  authority  to  regulate 
by  congress  to  the  contrary,  is  con-  bridges  and  dams  may  be  consid- 
clusively  determined."  Among  other  ered  as  included  in  the  police 
cases  the  court  cited  Shively  v.  power,  but  this  is  true  only  in  a 
Bowlby,  152  XJ.  S.  1,  33,  14  Sup.  Ct.  limited  sense,  for  the  ultimate 
548,  38  L.  ed.  331;  Willamette  Iron  power  over  avenues  of  interstate 
Bridge  Co.  v.  Hatch,  125  U.  S.  1,  8  commerce  is  certainly  in  the  fed- 
Sup.  Ct.  811,  30  L.  ed.  629;  Withers  eral  government.  As  to  what  con- 
V.  Buckly,  20  How.  (U.  S.)  84,  15  stitutes  navigable  waters,  see 
L.  ed.  816.  It  has  been  held,  re-  United  States  v.  Rio  Grande  &c.  Co., 
versing  Covington  &c.  Bridge  Co.  v.  9  N.  Mex.  292,  51  Pac.  674;  Mon- 
Commonwealth,  22  S.  W.  851,  22  Ky.  tello,  The,  20  Wall.  (U.  S.)  430,  22 
L.  320,  that  a  state  cannot  fix  tolls  L.  ed.  391;  Morrison  v.  Coleman,  87 
for  the"  use  of  an  interstate  com-  Ala.  655,  6  So.  374,  5  L.  R.  A.  384n; 
merce  bridge.  Covington  &c.  Co.  v.  Haines  v.  Hall,  17  Ore.  165,  20  Pac. 
Ke&tucky,  154  U.  S.  224,  14  Sup.  Ct.  835,  3  L.  R.  A.  609n;  Rowe  v.  Bridge 
1087,  1094,  38  L.  ed.  970.  Corp.,  21  Pick.  (Mass.)  344;  Rhodes 

*>  South  Carolina  v.  Georgia,  93  U.  v.   Otis,   33   Ala.    578,    73   Am.   Dec. 

S.  4,  23  L.  ed.  782;   Transportation  439;   Peters  v.  Railroad  Co.,  56  Ala. 

Co.  V.  Parkersburg,  107  U.   S.   691,  528. 
27  L.   ed.   584;    Clinton  Bridge,   In        =' The  decision  in  Wilson  v.  Black- 
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— opposed  to  the  statements  in  some  of  the  later  cases  concerning 
navigable  streams — adjudge  that  congress  has  the  supreme  and  exclu- 
sive power  for  all  purposes  concerning  commerce.^^  It  has  been 
adjudged  that  congress  has  power,  directly,  or  through  corporations 
created  for  that  purpose,  to  construct  bridges  over  navigable  waters  for 
accommodation  of  commerce  between  the  states.^"  So  it  has  been 
adjudged  that  congress  may  remove  obstructions  in  a  navigable  river, 
although  the  river  is  wholly  within  one  state.*"  The  decision  proceeds 
upon  the  ground  that  the  stream  may  be  made  an  avenue^  of  interstate 
commerce. 


bird  Marsh  Co.,  2  Pet.  (U.  S.) 
245,  7  L.  ed.  412,  is  apparently 
much  in  conflict  with  the  decision 
in  the  Wheeling  Bridge  Case,  13 
How.  (U.  S.)  518,  14  L.  ed.  249. 
But  the  latter  has  been  explained 
in  several  cases.  Rhea  v.  Newport 
News  &c.  R.  Co.,  50  Fed.  16;  Kan- 
sas City  &c.  R.  Co.  V.  Wiygul,  82 
Miss.  223,  33  So.  965,  61  L.  R.  A. 
578,  580.  In  Escanaba  v.  Chicago, 
107  U.  S.  678,  27  L.  ed.  442,  2  Sup. 
Ct.  185,  it  was  said:  "Until  con- 
gress acts  on  the  subject,  the  power 
of  the  states  over  bridges  across  its 
navigable  streams  is  plenary."  See 
also,  Cardwell  v.  American  Bridge 
Co.,  113  TJ.  S.  205,  5  Sup.  Ct.  423, 
28  L.  ed  959.  If,  as  some  of  the 
cases  suggest,  the  authority  to  regu- 
late bridges  is  a  branch  of  the  po- 
lice power.  It  would  seem  to  follow 
that  it  is  exclusively  a  state  power, 
but  this  cannot  be  a  correct  con- 
clusion, under  what  is  now  the 
established  rule. 

^  Cardwell  v.  American  Bridge 
Co.,  113  U.  S.  205,  5  Sup.  Ct.  423, 
28  L.  ed.  959;  Stone  v.  Farmers' 
&c.  Co.,  116  U.  S.  307,  334,  6  Sup. 
Ct.  334,  388,  1191,  29  L.  ed.  636; 
Hamilton  v.  Vicksburg  &c.  Co.,  119 
U.  S.  280,  285,  7  Sup.  Ct.  206,  208, 
30  L.  ed.  393;  Bowman  v.  Chicago 
&c.  Co.,  125  U.  S.  465,  522,  8  Sup. 
Ct.  689,  31  L.  ed.  700.  In  Rhea  v. 
Newport  News  &c.  Co.,  50  Fed.  16, 
21,  the  court  said:  "Navigable 
waters,  entirely  within  a  state, 
stand  upon  the  same  footing  and 
are  subject  to  the  same  controlling 
authority  of  congress  as  though  ex- 

4 — Elliott  R.  and  S. 


tending  through  or  beyond  the 
state." 

=»Luxton  V.  North  River  &c.  Co., 
153  U.  S.  525,  14  Sup.  Ct.  891,  38 
L.  ed.  808.  In  the  course  of  the 
opinion  it  was  said:  "From  these 
premises  the  conclusion  seems  to 
be  inevitable,  that  although  con- 
gress may,  if  it  sees  fit,  and  as  it 
has  often  dpne,  recognize  and  ap- 
prove bridges  erected  by  authority 
of  two  states  across  navigable 
waters  between  them,  it  may,  at  its 
discretion,  use  its  sovereign  powers 
directly,  or  through  a  corporation 
created  for  that  object,  to  construct 
bridges  for  the  accommodation  of 
interstate  commerce  by  water." 
The  court  disapproved,  or  at  least 
greatly  limited,  the  decision  in 
United  States  v.  Railroad  Bridge 
Co.,  6  McLean  (U.  S.)  (C.  C.)  517. 
Among  other  cases,  the  court  cited 
Stockton  V.  Railroad  Co.,  32  Fed. 
9;  Miller  v.  Mayor  of  New  York, 
109  U.  S.  385,  3  Sup.  Ct.  228,  27  L. 
ed.  971;  California  v.  Central  &c. 
Co.,  127  U.  S.  1, 11,  8  Sup.  Ct.  1073,  32 
L.  ed.  150.  See  also,  Pennsylvania 
R.  Co.  V.  Baltimore  &c.  R.  Co.,  37 
Fed.  129;  People  v.  Kelly,  76  N.  Y. 
475;  Frost  v.  Washington  County 
R.  Co.,  96  Me.  76,  51  Atl.  809,  59  L. 
R.  A.  68n. 

"United  States  v.  City  of  Moline, 
82  Fed.  592,  citing  Monongahela  &c. 
Co.  V.  United  States,  148  U.  S.  312, 
13  Sup.  Ct.  623,  37  L.  ed.  463.  See 
also.  United  States  v.  Union  Bridge 
Co.,  143  Fed.  377;  Hagan  v.  Rich- 
mond, 104  Va.  723,  52  S.  E.  385,  3 
L.  R.  A.  (N.  S.)  1120n. 
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§  40.  (35)  Inland  streams  wMcli  are  not  avenues  of  interstate 
commerce. — ^It  is  proper  to  observe  that  what  has  been  said  as  to  navi- 
gable streams  refers  only,  unless  otherwise  stated,  to  such  as  may 
be  used  for  commerce  between  the  states.  If  a  stream  is  situated 
entirely  within  one  state  and  forms  no  part  whatever  of  the  system 
of  interstate  commerce,  we  think  it  may  be  regulated  and  controlled 
by  the  state.  The  provisions  of  the  federal  constitution  do  not  extend 
to  such  streams.*^  It  would  seem,  however,  from  the  language  used  in 
some  of  the  decisions,  that  there  is  some  doubt  as  to  whether  any 
navigable  waters  can  be  said  to  be  entirely  within  the  control  of  the 
state,  although  situated  wholly  within  its  territory.*^  In  our  opinion 
the  power  of  the  state  is  exclusive,  except  in  cases  where  such  inland 
waters  are,  or  may  be,  used  in  interstate  commerce.*^  If  the  waters 
are,  or  may  be,  used  in  commerce  between  the  states,  the  power  of  the 
state  is  not  exclusive.** 

§  41.  (36)  TTnauthorized  bridges — Delegation  of  authority  by  the 
legislature. — A  bridge  across  a  stream  not  authorized  by  law  is  a 
nuisance.*^  It  is  not  always  necessary  that  the  authority  for  building 
the  bridge  should  be  conferred  by  statute,  but,  as  a  general  rule,  the 
authority  must  be  conferred  by  legislative  enactment.  It  is  held  that 
a  general  delegation  of  authority  to  lay  out  and  open  highways  does 

*^  Sands  v.  Manistee  &c.  Co.,  123  29;    Dutton  v.  Strong,  1  Black   (U. 

U.  S.  288,  8  Sup.  Ct.  113,  31  L.  ed.  S.)  23. 

149.      In    tha't    case    It    was    said:  "Lord  v.   Steamship   Co.,   102   U. 

"The  internal  commerce  of  a  state  S.   541,    26   L.   ed.   224;    Cowden   v. 

— that  is,  commerce  which  is  wholly  Pacific  Co.,  94  Cal.  470,  29  Pac.  873, 

confined    within    its    limits — is    as  28  Am.   St.   142,   18   L.   R.  A.   221; 

much  under  its  control  as  foreign  Carpenter  v.  Schooner  Emma  John- 

cr  interstate  commerce  is  under  the  son,  1  Cliff.   (TJ.   S.)    633.     Authori- 

control  of  the  general  government."  ties   cited:     4  Elliott   Railroads,   p. 

Veazie  v.    Moor,   14   How.    (U.    S.)  2655,    note    3;    2    Elliott   Railroads 

568,  14  L.  ed.  545.  (2d  ed.),  §  690. 

■"Rhea  v.  Newport  News  &e.,  50  *  Commonwealth    v.    Coombs,    2 

Fed.  16.  Mass.    489;    Arundel   v.    McCuUoch, 

"Bailey  v.  Philadelphia  &c.   Co.,  10     Mass.     70;     Commonwealth    v. 

4    Harr.    (Del.)    389,    44   Am.    Dec.  Charlestown,  1   Pick.    (Mass.)    180; 

593;   GHover  v.  Powell,  10  N.  J.  Eq.  Maxwell  v.  Bay  City  Bridge  Co.,  41 

211  (but  see  eases  in  note  44) ;  Crit-  Mich.  453,  2  N.  W.  639;    Snyder  v. 

tenden  v.  Wilson,   5  Cow.    (N.   Y.)  Foster,  77  Iowa  638,  42  N.  W.  506; 

165,  15  Am.  Dec.  462;    Renwick  v.  Viebalm     v.     Crow     Wing     County 

Morris,   7    Hill    (N.   Y.)    575;    Gib-  Com'rs,    96    Minn.    276.    104    N.   W. 

bons  v.  Ogden,  9  Wheat   (U.  S.)   1,  1089,  3  L.  R.  A.   (N.  S.)  1126,  hold- 

6   L.   ed.   23;    The  Wharf  Case,   3.  ing    county    liable    and    following 

Bland  Ch.  (Md.)  361,  383;  Grant  v.  Schussler   v.   Hennepin   County,   67 

Davenport,   18  Iowa  179,  17  L.  ed.  Minn.  412,  70  N.  W.  6,  64  Am.  St. 

424,  39  L.  R.  A.  75n. 
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not  confer  authority  to  build  bridges  across  navigable  streams.*"  But 
there  are  decisions  to  the  contrary.*"*  A  statute  may  expressly,  or 
by  clear  implication,  confer  the  right  and  impose  such  conditions 
and  restrictions  as  the  legislature  may  deem  expedient.*^  Where  au- 
thority is  granted  by  statute  to  construct  a  bridge  across  a  navigable 
stream,  the  authority  must  be  exercised  in  substantial  compliance  with 
the  statute  and  must  not  be  exceeded.*" 

§  42.  When  railroad  company  may  construct  bridge  over  navigable 
waters. — In  accordance  with  the  general  rule  stated  in  the  last  preced- 
ing section,  a  railroad  company  has  no  authority  to  construct  a  bridge 
across  a  navigable  stream  or  over  navigable  waters  unless  such  author- 
ity is  expressly  or  impliedly  conferred  by  its  charter  or  some  valid  stat- 
ute.^"  ThuSj  the  mere  fact  that  it  owns  land  on  both  sides  of  such  a 


"  Commonwealth  v.  Breed,  4  Pick. 
(Mass.)  460;  Baltimore  v.  Stoll,  52 
Md.  435;  Commonwealth  v.  Taun- 
ton, 7  Allen  (Mass.)  309;  Savannah 
V.  State,  4  Ga.  26;  Fall. River  Iron 
Works  V.  Old  Colony  R.  Co.,  5  Allen 
(Mass.)  221;  Springfield  v.  Connec- 
ticut R.  Co.,  4  Cush.  (Mass.)  63. 
See  also,  Wrought  Iron  Bridge  Co. 
V.  Board  Com'rs  Hendricks  County, 
19  Ind.  App.  672,  48  N.  E.  1050. 

Ma  Bryan  v.  Branford,  50  Conn. 
246;  Brown  v.  Preston,  38  Conn. 
219. 

"  Pennsylvania  v.  Wheeling 
Bridge  Co.,  13  How.  (U.  S.)  518, 
564,  14  L.  ed.  249;  Commonwealth 
V.  New  Bedford  Bridge,  2  Gray 
(Mass.)  339;  Barnes  v.  Racine,  4 
Wis.  454;  Arundel  v.  McCulloch,  10 
Mass.  70;  Commonwealth  v.  Charles- 
town,  1  Pick.  (Mass.)  180,  185,  11 
Am.  Dec.  161;  Blackwell  v.  Old 
Colony  &c.  Co.,  122  Mass.  1;  Hughes 
V.  Northwestern  &c.  Co.,  18  Fed.  106, 
113;  Texarkana  &c.  Co.  v.  Parsons, 
74  Fed.  408;  Dundas  v.  Hamilton 
&c.,  18  Grant  (U.  C.)  311.  See  Ore- 
gon &c.  Co.  V.  Columbia  &c.  Co.,  53 
Fed.  549;  Silliman  v.  Troy  &c.  Co., 
11  Blatch.  (U.  S.)  274;  Dugan  v. 
Bridge  Co.,  27  Pa.  St.  303,  67  Am. 
Dec.  464;  Reg.  v.  Moss,  26  Can. 
Sup.  Ct.  322;  South  Carolina  &c. 
Co.  V.  Moore,  28  Ga.  398,  73  Am. 
Dec.  778;  Wisconsin  &c.  Co.  v. 
Lyons,  30  Wis.  61.     An  ohstruction 


to  navigation  not  authorized  by  law 
is  unlawful.  Atlee  v.  Packet  Co., 
21  Wall.  (U.  S.)  389,  22  L.  ed.  619; 
Grand  Trunk  &c.  Co.  v.  Backus,  46 
Fed.  211,  216.  For  analogous  cases, 
see  Rex  v.  Grosvenor,  2  Stark.  448; 
Milwaukee  &c.  Co.  v.  Schooner 
Gamecock,  23  Wis.  144,  99  Am.  Dec. 
138;  Blanchard  v.  Western  &c.  Co., 
60  N.  Y.  510. 

« Atlee  V.  Packet  Co.,  21  Wall. 
(IT.  S.)  389,  22  L.  ed.  619;  Grand 
Trunk  &c.  Co.  v.  Backus,  46  Fed. 
211,  216;  Illinois  River  &c.  Co.  v. 
Bridge  Assn.,  38  111.  467;  Texar- 
kana &c.  Co.  V.  Parsons,  74  Fed. 
408.  See  Oilman  v.  Philadelphia,  3 
Wall.  (U.  S.)  713,  18  L.  ed.  96; 
Fort  Plain  &c.  Co.  v.  Smith,  30  N. 
Y.  44,  63;  State  v.  Wood  County,  41 
Wis.  28,  31;  Goodhue  v.  Beloit,  21 
Wis.  636.  Also  State  v.  Dibble,  49 
N.  Car.  107;  State  v.  Freeport,  43 
Me.  198;  Silver  v.  Missouri  &c.  R. 
Co.,  101  Mo.  79,  13  S.  W.  410;  Gil- 
dersleeve  v.  New  York  &c.  R.  Co., 
82  Fed.  763. 

^  See  Northern  Pac.  R.  Co.  v. 
United  States,  104  Fed.  691,  44  C. 
C.  A.  135,  59  L.  R.  A.  80,  and  note; 
Little  Rock  &c.  R.  Co.  v.  Brooks,  39 
Ark.  403,  43  Am.  Rep.  277,  note  in 
59  L.  R.  A.  61,  et  seq.;  Southern  R. 
Co.  V.  Ferguson,  105  Tenn.  552,  59 
S.  W.  343.  Compare  also,  Hickock 
V.  Hine,  23  Ohio  St.  523,  13  Am. 
Rep.  255,  and  note. 
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river  does  not  give  it  the  right  to  bridge  the  river  for  the  passage  of 
its  trains."^  And  such  authority  is  not  to  be  lightly  implied.  The 
mere  incorporation  of  a  railroad  does  not  of  itself  give  it  any  such  right 
■without  the  consent  of  the  legislature,  at  least  when  a  general  statute 
provided  that  no  such  bridge  shall  be  erected  "unless  authorized  by  an 
act  of  the  general  assembly."^  ^  But  a  general  charter  power  or  a  stat- 
ute authorizing  it  to  construct  a  road,  with  all  necessary  bridges  be- 
tween designated  termini  is  usually  deemed  sufficient  to  authorize 
it  to  construct  such  bridges  over  navigable  streams  between  such 
termini.^^ 

§  43.  (37)  Rights  and  duties  of  persons  authorized  to  construct 
bridges — ^Interference  with  navigation. — The  person  or  corporation 
to  whom  the  legislature  grants  the  privilege'  of  constructing  a  bridge 
across  a  navigable  stream  is  not  liable  for  a  loss  resulting  from  a 
temporary  interference  with,  or  obstruction  of  navigation,  if  due  care, 
skill  and  diligence  are  used  in  the  construction  of  the  bridge.*'  There  is 
a  liability,  however,  if  there  is  negligence  resulting  in  unnecessarily  de- 
laying navigation,  or  in  unnecessarily  obstructing  it.  It  is  the  duty  of  a 


"  Enfield  Toll  Bridge  Co.  v.  Hart- 
ford &c.  R.  Co.,  17  Conn.  40,  42  Am. 
Dec.  716. 

»"  Dundalk  &c.  R.  Co.  v.  Smith,  97 
Md.  177,  54  Atl.  628. 

"Hughes  v.  Northern  Pac.  R.  Co., 
18  Fed.  106;  Pedrlck  v.  Raleigh  &c. 
R.  Co.,  143  N.  Car.  485,  55  S.  E. 
877,  10  L.  R.  A.  (N.  S.)  554;  Works 
V.  Junction  R.  Co.,  5  McLean  425, 
30  Fed.  Cas.  18046;  Hamilton  v. 
Vicksburg  &c.  R.  Co.,  34  La.  Ann. 
970,  44  Am.  Rep.  451;  Pall  River 
Iron  Works  v.  Old  Colony  &c.  R. 
Co.,  5  Allen  (Mass.)  221;  Spring- 
field V.  Connecticut  &c.  R.  Co.,  4 
Cush.  (Mass.)  63;  Attorney-General 
V.  Stevens,  1  N.  J.  Eq.  369,  22  Am. 
Dec.  526;  Miller  v.  Prairie  du  Chien 
&c.  R.  Co.,  34  Wis.  533.  See  also, 
Abraham  v.  Great  Northern  R.  Co., 
16  Q.  B.  586,  5  Bng.  L.  &  Eq.  258; 
Georgetown  v.  Alexandria  &c.  Co., 
12  Pet.  (U.  S.)  91,  9  L.  ed.  1012; 
Union  Pac.  R.  Co.  v.  Hall,  91  U.  S. 
343,  23  L.  ed.  428;  People  v.  Rens- 
selaer &c.  R.  Co.,  15  Wend.  (N.  Y.) 
113;  1  Elliott  on  Railroads  (2d 
ed.),    §§  41-43;    2   Id.,   §  966.     But 


not  to  unnecessarily  interfere  with 
navigation.  2  Elliott  on  Railroads 
(2d  ed.),  §§  966,  1057c,  1057d.  See 
also,  Clement  v.  Metropolitan  &c.  R. 
Co.,  123  Fed.  271,  59  C.  C.  A.  289; 
The  Nonpareil,  149  Fed.  521.  Right 
to  maintain  bridge  built  under  stat- 
ute held  not  taken  away  by  subse- 
quent statute  in  United  States  v. 
Parkersburg  &c.  R.  Co.,  134  Fed. 
969. 

"Hamilton  v.  Vicksburg  &c.  Co., 
119  U.  S.  280,  281,  7  Sup.  Ct.  206, 
30  L.  ed.  393;  Bennett  v.  City,  14 
La.  Ann.  120;  Barbin  v.  Police  Jury, 
15  La.  Ann.  559.  In  the  case  first 
named  it  was  said:  "The  obstruc- 
tion to  the  navigation  of  the  stream 
during  the  progress  of  the  work  on 
the  new  bridge,  therefore,  afforded 
no  ground  of  action.  The  incon- 
venience was  damnum  absque  in- 
juria." See  also,  Illinois  &c.  Packet 
Co.  v.  Peoria  Bridge  Assn.,  38  111. 
467;  Green  &c.  Nav.  Co.  v.  Chesa- 
peake &c.  R.  Co.,  88  Ky.  1,  10  S.  W. 
6,  2  L.  R.  A.  540;  Pettit  v.  Camden 
County,  91  Fed.  998,  34  C.  C.  A.  159. 


53 


BRIDGES. 


§  43 


corporation  owning  a  bridge  across  a  navigable  stream  to  use  due  care 
and  diligence  to  prevent  injury  to  boats  or  vessels  navigating  the 
stream."  The  privilege  of  navigation  is  a  common  right  and  is,  in  gen- 
eral, superior  to  other  rights.  It  is  a  natural  right,  and  is  that  to  which 
all  streams  and  lakes  are  primarily  devoted.'^"  It  results  from  these 
fundamental  principles  that  the  right  is  superior  to  that  of  corpora- 
tions, or  of  the  public,  to  construct  bridges.  The  legislature  or  the 
congress  is  the  proper  tribunal  to  settle  conflicting  rights  respecting 
navigable  streams,^"  and  it  may  be  doubted  whether  either  body 
can  totally  destroy  the  natural  right  of  navigation.  Possibly  the  right 
may  be  destroyed  under  the  police  power,  when  the  public  welfare 
imperiously  demands,  but  it  would  require  a  clear  case  to  Justify  its 
destruction.  It  is  the  duty  of  the  corporation  that  constructs  a  bridge 
across  a  navigable  stream  to  so  build  it  as  to  interfere  as  little  as 
possible  with  navigation,  and  this  duty  is  implied  in  the  grant  of  au- 
thority, although  the  statute  may  be  silent  upon  that  subject.^^    It 


"City  of  Boston  v.  Crowley,  38 
Fed.  202.  It  is  quite  clear  that  this 
is  the  rule  as  to  bridges  owned  by 
private  persons  or  corporations. 
Mersey  Docks  v.  Gibbs,  11  H.  L. 
Cases  686;  Winch  v.  Conservators 
&c.,  L.  R.  9  C.  P.  378.  See  also, 
Maxon  v.  Chicago  &c.  R.  Co.,  122 
Fed.  555;  Missouri  River  Packet 
Co.  V.  Hannibal  &c.  R.  Co.,  79  Mo. 
478;  Chicago  v.  Mullen,  118  Fed. 
292,  54  C.  C.  A.  94;  Chicago  v.  Wis- 
consin Steamship  Co.,  97  Fed.  107, 
38  C.  C.  A.  70;  Jutte  v.  Keystone 
Bridge  Co.,  146  Pa.  St.  400,  23  Atl. 
235.  As  to  quasi-public  corpora- 
tions the  question  is  more  difficult. 
The  weight  of  authority  at  common 
law  seems  to  be  that  they  are  not 
liable  to  a  civil  action,  although 
the  officers  may  be  indicted.  Forbes 
V.  Lee  Conservancy  Board,  L.  R.  4 
Exch.  116.  See  also,  in  Michigan, 
Corning  v.  Saginaw,  116  Mich.  74, 
74  N.  W.  307,  40  L.  R.  A.  526. 

^Cox  v.  State,  3  Blackf.  (Ind.) 
193;  Bennett  v.  Boggs,  1  Bald.  (U. 
S.)  60;  Corfield  v.  Coryell,  4  Wash. 
C.  C.  (U.  S.)  371;  Pollard's  Lessees 
v.  Hagan,  3  How.  (U.  S.)  212,  229, 
11  L.  ed.  565;  People  v.  Canal  &c., 
33  N.  Y.  461;  Swanson  v.  Missis- 
sippi &c.  Co.,  42  Minn.  532;  People 


v.  St.  Louis,  10  111.  351,  48  Am.  Dec. 
339;  Clement  v.  Metropolitan  &c. 
Ry.  Co.,  123  Fed.  271,  59  C.  C.  A. 
289. 

""Passaic  Bridge  Cases,  3  Wall. 
(U.  S.)  782;  Pound  v.  Turck,  95  U. 
S.  459,  24  L.  ed.  525;  Washington 
Bridge  Co.  v.  State,  18  Conn.  53; 
State  V.  Eau  Claire,  40  Wis.  533. 

"  State  V.  Parrott,  71  N.  C.  311,  17 
Am.  Rep.  5;  Jolly  v.  Terre  Haute 
&c.  Co.,  6  McLean  237;  Common- 
wealth V.  Brie  &c.  Co.,  27  Pa.  St. 
339,  67  Am.  Dec.  471;  Attorney- 
General  V.  Hudson  River  &c.  Co.,  9 
N.  J.  Bq.  526;  Commonwealth  v. 
New  Bedford  &c.  Co.,  2  Gray 
(Mass.)  339;  Columbus  &c.  Co.  v. 
Curtenius,  6  McLean  209;  Jolly  v. 
Terre  Haute  &c.  Co.,  6  McLean  237; 
Hickok  V.  Hine,  23  Ohio  St.  523,  13 
Am.  Rep.  255.  See  generally,  as  to 
obstructing  navigation.  State  v. 
Gilmanton,  14  N.  H.  467;  Dugan  v. 
Bridge  Co.,  27  Pa.  St.  303,  67  Am. 
Dec.  464,  467;  State  v.  Portland  &c. 
Co.,  57  Me.  402;  Monongahela  &c. 
Co.  v.  Kirk,  46  Pa.  St.  112,  84  Am. 
Dec.  527;  Farmers'  Co-op.  Mfg.  Co. 
v.  Albemarle  &c.  R.  Co.,  117  N.  Car. 
579,  23  S.  E.  43,  53  Am.  St.  606,  29 
L.  R.  A.  700. 
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has  been  held  that,  if  there  is  a  lawful  bridge  and  it  becomes  necessary 
to  repair  it,  there  is  no  liability  for  obstructing  navigation  where  the 
work  of  repairing  renders  the  obstruction  unavoidable.^^ 

§  44.  (38)  Construction  of  statutes  conferring  authority  to  erect 
bridges  across  navigable  streams. — Prom  the  principles  we  have  stated 
follows  the  result  already  declared,  that  one  who  builds  a  bridge 
across  a  navigable  stream  must  use  due  care  to  prevent  injury  to  those 
having  a  right  to  navigate  it  and  who  are  ezercising  that  right  in  a 
lawful  and  reasonably  careful  manner.  Statutes  conferring  a  right  to 
erect  bridges  across  navigable  streams  are  to  be  construed  liberally  in 
favor  of  the  primary  right  of  navigation.^'  One  who  claims  a  right 
to  build  a  bridge  across  a  navigable  stream  must,  in  this  country, 
show  a  valid  statute  conferring  the  right,  but  it  is  not  necessary  that 
the  right  should  be  conferred  in  eixpress  words,  for,  if  the  clear  impli- 
cation from  the  language  employed  is,  that  the  statute  was  intended  to 
confer  such  a  right,  it  will  be  held  to  grant  it.^* 

§  45.  (39)  Toll  bridges — Generally. — Persons,  artificial  or  natural, 
who  construct  bridges  and  receive  toll  from  those  who  use  them  are 
bound  to  use  due  care,  skill  and  diligence  to  keep  them  in  a  reason- 
ably safe  condition  for  use  by  those  who  have  a  right  to  travel  upon 
them.^^   It  was  the  rule  at  common  law,  that,  in  the  absence  of  a  stat- 

■*  Green  &c.  Co.  v.  Chesapeake  &c.  telle    v.    Landwehr,    28    Wis.    522; 

Co.,  88  Ky.  1,  10  S.  W.  6,  2  L.  R.  A.  Miller  v.   Prairie  du  Chien  R.  Co., 

540;   Central  &c.  Co.  v.  Wabash  &c.  34  Wis.  533;   Saugatuck  Bridge  Co. 

Co.,  32  Fed.  566;   Lister  v.  Newark  v.   Westport,   39   Conn.   337;    Union 

&c.  Co.,  36  N.  J.  Eq.  477.     But  see  Pacific  R.  Co.  v.  Hall,  91  U.  S.  343, 

Jones  V.   Baltimore   &c.,   4    Mackey  23  L.  ed.  428;    Mohawk  Bridge  Co. 

(D.  C.)  106;   Griffing  v.  Gibb,  1  Mc-  v.   Utica  R.   Co.,    6   Paige    (N.   Y.) 

All.  (C.  C.)  212;  Pharr  v.  Morgan's  554;    People  v.   Saratoga  R.  Co.,  15 

La.  &c.  R.  Co.,  115  La.  Ann.  138,  38  Wend.  (N.  Y.)  113,  130,  30  Am.  Dec. 

So.  943.  33.    And  see  ante,  §§  41  (36),  42. 

™  State  v.  Freeport,   43   Me.  198;         « Richardson  v.  Royalton  &c.  Co., 

Attorney-General   v.    Hudson   River  6    Vt.    496;     Zimmerman    v.    Cone- 

R.,  9  N.  J.  Eq.  526;  Hickok  v.  Hine,  maugh     (Pa.),    5    Atl.    45;     Peoria 

23  Ohio  St.  523,  13  Am.  Rep.  255;  Bridge  &c.  v.  Loomis,  20  111.  235,  71 

Dugan  v.  Bridge  Co.,  27  Pa.  St.  303,  Am.  Dec.  263;  Frankfort  Bridge  Co. 

67  Am.  Dec.  464;  Abraham  v.  Great  v.  Williams,  9  Dana   (Ky.)    403,  35 

Northern  &c.  Co.,  16  Q.  B.  586;   Ste-  Am.  Dec.  155;    Washington  &c.  Co. 

vens  Point  Boom  Co.  v.  Reilly,  46  v.   Case,   80   Md.  36;    Jutte  v.   Key- 

Wis.  237.  stone  Bridge   Co.,   146  Pa.   St.   400, 

»»Fall  River  Iron  Works  v.  Old  23  Atl.  235;  Kansas  &c.  Co.  v. 
Colony  R.  Co.,  5  Allen  (Mass.)  221;  Miller,  2  Colo.  442.  See  also  Stan- 
Boston  Water  Power  Co.  v.  Boston  ton  v.  Proprietors  Haverhill  Bridge, 
R.  Co.,  23  Pick.   (Mass.)   360;   Cas-  47  Vt.  172;   Commonwealth  v.  Cen- 
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ute,  quasi-corporations  were  not  liable  at  the  suit  of  a  private  indi- 
vidual for  failure  to  keep  a  bridge  in  repair  unless  toll  was  received, 
for  the  remedy  was  by  indictment,"^  but  this  rule  does  not  fully  obtain 
in  all  the  states  as  we  shall  hereafter  more  fully  show.  Bridges  from 
which  profit  is  derived  by  a  private  corporation,  or  by  individuals,  can- 
not be  said  to  be  public  bridges  in  the  strict  sense  of  the  term,  although 
in  a  restricted  sense  they  may  be  deemed  public,  for  there  is  in  them 
a  private  proprietary  right  which  could  not  exist  if  they  were  strictly 
public.  They  are  in  one  sense  public,  for  there  is  a  common  right  to 
use  them,°^  but,  after  all,  they  are  private  property  in  the  same  sense 
that  a  railroad  is,  and  they  cannot,  therefore,  be  deemed  public  bridges 
in  the  same  sense  as  is  a  bridge  owned  by  the  state  itself,  or  by  some  of 
its  instrumentalities,  as  a  county,  city  or  township.  We  shall  not  con- 
sider a  bridge  owned  by  a  private  corporation  as  a  public  bridge,  al- 
though there  is  a  common  right  to  use  it  upon  the  payment  of  toll.  The 
right  to  exact  toll,  even  if  exercised  by  a  public  corporation,  was,  under 
the  common-law  rule,  held  to  impose  upon  the  corporation  exercising 
the  right  of  exacting  toll  the  duty  of  using  due  care  to  keep  its  bridge 
reasonably  safe  for  travel.  The  theory  upon  which  the  courts  proceed 
in  holding  that,  where  toll  is  received,  the  public  corporation  is  liable, 
is,  that  the  corporation,  having  this  right,  derives  a  benefit  in  a  private 
capacity  as  distinguished  from  its  public  rights  and  duties."*  We  con- 
tra! Bridge  Corp.,  12  Cush.  (Mass.)  rule  that  public  corporations  are 
242;  Thrasher  v.  Postel,  79  Wis.  not  liable  in  the  absence  of  a  stat- 
503,  48  N.  W.  600;  post,  §  47  (40).        ute,  said:    "But  this  rule  does  not 

"^  Russell  V.  Men  of  Devon,  2  T.  R.  exempt  towns  and  cities  from  the 
667;  Hill  v.  Boston,  122  Mass.  344,  liability  to  which  other  corpora- 
23  Am.  Rep.  332;  Gordon  v.  Taun-  tions  are  subject  for  negligence  in 
ton,  126  Mass.  349;  Barnes  v.  Dis-  managing  or  dealing  with  property 
trict  of  Columbia,  91  U.  S.  540,  23  rights  held  by  them  for  their  own 
L.  ed.  440;  Rowe  v.  Portsmouth,  56  advantage  or  emolument.  Thus, 
N.  H.  291,  22  Am.  Rep.  464;  Rapho  where  a  special  charter,  accepted 
V.  Moore,  68  Pa.  St.  404,  8  Am.  Rep.  by  a  town  or  city  or  granted  at  its 
202;  Cooper  v.  Athens,  53  Ga.  638;  request,  requires  it  to  construct  pub- 
Aldrich  v.  Tripp,  11  R.  I.  141,  145,  lie  works  and  enables  it  to  assess 
23  Am.  Rep.  434;  Chicago  v.  Der-  the  expense  thereof  upon  those 
mody,  61  111.  431;  Richmond  v.  who  are  benefited  thereby,  or  to 
Long,  17  Graft.  (Va.)  375.  derive  benefit  therefrom  in  its  own 

='  McLeod  V.  Savannah  &c.  R.  Co.,  corporate  capacity  for  the  use  there- 
25  Ga.  462.  See  also.  People  v.  San  of,  by  way  of  tolls,  or  otherwise,  the 
Francisco  &c.  R.  Co.,  35  Cal.  619;  city  is  liable,  as  any  other  corpora- 
State  v.  Hannibal  &c.  R.  Co.,  97  Mo.  tion  would  be,  for  any  inlury  done 
348,  10  S.  W.  436.  to  any  person  in  the  negligent  exer- 

°*  In  the  case  of  Oliver  v.  Worces-  cise  of  the  powers  so  conferred." 
ter,  102  Mass.  489,  3  Am.  Rep.  485,  This  is  a  fair  statement  of  the  Eng- 
the  court,  after  stating  the  general    lish  rule,  and  the  rule  is  recognized 
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fess  that  we  are  unable  to  perceive  a  valid  reason  for  this  distinction. 
All  property  of  a  public  corporation  is  subject  to  legislative  control. 
All  revenues  are  for  the  public  benefit.  'No  public  corporation,  as  a 
public  corporation,  can  have  any  purely  private  rights  in  bridges  or 
streets.  It  is  one  of  the  instrumentalities  of  government,  and,  as 
such,  exercises  governmental  powers,  and  no  others,  over  bridges  and 
highways  within  its  limits.  It  holds  all  such  property  in  trust  for  the 
public.  Whether  its  revenue  is  derived  from  taxes  levied  for  public  pur- 
poses or  from  public  property  held  for  the  public  by  it,  as  one  of  the 
governmental  instrumentalities,  can,  in  principle,  make  no  difference 
in  this  country,  however  it  may  be  in  England.  If  public  corporations 
are  liable  at  all  in  America,  it  is  much  more  consistent  vdth  principle 
to  hold  them  liable  because  they  are  charged  with  the  performance 
of  a  duty,  clothed  with  authority  to  perform  that  duty,  and  invested 
with  the  means  of  performing  it,  and  this,  as  we  shall  have  frequent 
occasion  to  say,  is  the  rule  with  respect  to  cities,  towns  and  villages  as 
generally  held  by  the  American  courts. 

§  46.  Toll  bridges — Generally — Right  to  maintain  and  to  collect 
toll. — The  right  to  construct  and  maintain  toll  bridges  and  collect  toll 
is  a  franchise  which  must  come  either  directly  or  indirectly  from  the 
state.  ISTo  person  or  corporation  can  exercise  such  a  right  unless  au- 
thorized by  the  state,'°  and  toll  cannot  be  exacted  for  the  use  of  a 
bridge  connecting  highways  without  such  authority."*  A  municipality 
has  no  implied  authority  to  construct  a  toll  bridge  for  pecuniary 
profit  nor  to  transfer  or  give  any  such  right  to  others.*^  So,  it  has  been 
held  that  both  states  must  act  where  such  a  franchise  is  granted  for 
a  bridge  over  a  navigable  river  forming  the  boundary  between  them,*' 

by  a  number  of  American  courts.  Harrell  v.  Ellsworth,  17  Ala.  576; 
Henley  v.  Lyme,  5  Blng.  91;  Weet  West  River  Co.  v.  Dlx,  6  How.  (U. 
V.  Brockport,  16  N.  Y.  IBln;  Bast-  S.)  507,  12  L.  ed.  535. 
man  v.  Meredith,  36  N.  H.  284,  289,  »Whelchel  v.  State,  76  Ga.  644. 
72  Am.  Dec.  202;  Bigelow  v.  Ran-  "'Mullarky  v.  Cedar  Falls,  19 
dolph,  14  Gray  (Mass.)  541,  543;  Iowa  21.  See  also,  Williams  v.  Da- 
Child  V.  Boston,  4  Allen  (Mass.)  41;  vidson,  43  Tex.  1.  But  it  has  been 
Thayer  v.  Boston,  19  Pick.  (Mass.)  held  that  authority  to  grant  such 
511,  31  Am.  Dec.  157;  Pittsburgh  v.  a  franchise  may  be  delegated  by 
Grier,  22  Pa.  St.  54,  60  Am.  Dec.  the  legislature  to  a  local  govern- 
65;  Aldrich  v.  Tripp,  11  R.  I.  141,  mental  body.  Post,  §  54  (46).  And 
23  Am.  Rep.  434.  see,  as  to  right  given  municipality  to 
""  Clark  V.  Des  Moines,  19  Iowa  purchase.  State  v.  City  of  Bangor, 
199,  87  Am.  Dec.  423;  Young  v.  98  Me.  114,  56  Atl.  589. 
Buckingham,  5  Ohio  485;  Thompson  "'Delaware  Bridge  Co.  v.  Trenton 
V.  People,  23  Wend.    (N.  Y.)    537;  City  Bridge,  13  N.  J.  Eq.  46. 
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and  that  toll  cannot  be  collected  by  a  corporation  of  one  state  for  the 
use  of  the  portion  of  its  bridge  in  another  state  which  has  not  given 
such  right.''^  Whether  the  grant  of  such  a  franchise  may  be  made 
exclusive  depends  upon  the  constitution.  But  exclusive  grants  are 
to  be  strictly,  although  reasonably,  construed,'"'  and  there  is,  ordinarily 
at  least,  no  implication  that  the  franchise  is  exclusive.'^  Questions  as 
to  the  imposition  of  additional  duties  and  the  taking  of  such  property 
are  elsewhere  considered.'^  It  may  be  said  here,  however,  that  if  the 
franchise  is  not  exclusive,  mere  diminution  of  business  by  the  grant  of 
a  similar  right  to  a  competing  company,  or  the  like,  is  not  a  taking  of 
property  and  does  not  impair  the  obligation  of  the  contract.'^  But 
where  it  is  exclusive,  while  it  may  be  taken  in  any  event  under  statu- 
tory authority  and  upon  due  process  of  law  with  due  compensation,^* 
the  grant  to  a  rival  company  within  the  exclusive  limits  and  without 
providing  for  compensation  may  and  usually  does  impair  the  obliga- 
tion of  the  contract  and  amount  to  a  taking.''^   Traffic  across  a  river 


^  Middle  Bridge  Corp.  v.  Marks, 
26  Me.  326.  See  also,  South  Caro- 
lina R.  Co.  V.  Jones,  4  Rich.  Eq. 
(S.  Car.)  459. 

™McLeod  V.  Savannah  &c.  R.  Co., 
25  Ga.  445;  Monongahela  Bridge  Co. 
V.  Kirk,  46  Pa.  St.  112,  84  Am.  Dec. 
527;  Dugan  v.  Bridge  Co.,  27  Pa. 
St.  303,  67  Am.  Dec.  464;  Compton 
V.  Waco  Bridge  Co.,  62  Tex.  715. 

"Turnpike  Co.  v.  Davidson,  91 
Tenn.  291,  18  S.  W.  626;  PearsoU 
V.  Great  Northern  R.  Co.,  161  U.  S. 
646,  16  Sup.  Ct.  705,  40  L.  ed.  838; 
Holyoke  Co.  v.  Lyman,  15  Wall.  (U. 
S.)  500,  512,  21  L.  ed.  133.  But 
compare  Piscataqua  Bridge  Co.  v. 
New  Hampshire  Bridge,  7  N.  H.  35; 
Clarke  v.  Birmingham  &c.  Co.,  41 
Pa.  St.  147;  Monongahela  Bridge 
Co.  V.  Kirk,  46  Pa.  St.  112,  84  Am. 
Dec.  527;  Chandler  v.  State,  38  Ark. 
197,  as  to  incidental  rights  and  the 
like  reasonably  included.  The  right 
to  take  toll  may  be  deemed  incident 
to  authority  to  construct  a  toll 
bridge.  Sands  v.  Manistee  &c.  Imp. 
Co.,  123  U.  S.  288,  294,  8  Sup.  Ct. 
113,  31  L.  ed.  149.  But  see  as  to 
necessity  of  obtaining  authority  of 
board  of  supervisors  in  Michigan, 
Rockwitte  v.  State  Road  Bridge  Co., 
145  Mich.  455,  108  N.  W.  785. 


"Post,  §§108,  241,  247;  2  Elliott 
on  Railroads,  §§  967,  968.  See  also, 
Stanislaus  Bridge  Co.  v.  Horsley, 
46  Cal.  108;  Hartford  Bridge  Co.  v. 
East  Hartford,  16  Conn.  149,  17 
Conn.  79;  'Washington  Bridge  Co.  v. 
State,  18  Conn.  53;  New  Haven  &c. 
Toll  Bridge  Co.  v.  Bunnel,  4  Conn. 
54;  Commonwealth  v.  Deerfield,  6 
Allen  (Mass.)  449;  Commonwealth 
V.  New  Bedford  Bridge,  2  Gray 
(Mass.)  339. 

"Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  (U.  S.)  420,  9  L. 
ed.  773;  Tuckahoe  Canal  Co.  v. 
Tuckahoe  &c.  R.  Co.,  11  Leigh 
(Va.)  42,  36  Am.  Dec.  374;  Trustees 
&c.  V.  Atlanta,  93  Ga.  468,  21  S.  E. 
74;  Baltimore  &c.  Turnp.  Co.  v.  Bal- 
timore &c.  R.  Co.,  81  Md.  274,  31 
Atl.  854;  Clarksville  &c.  Turnp.  Co. 
v.  Montgomery  County,  100  Tenn. 
417,  58  L.  R.  A.  155,  and  note. 

"Alabama  &c.  R.  Co.  v.  Kenney, 
39  Ala.  307;  Eastern  &c.  R.  Co.  v. 
Boston  &c.  R.  Co.,  Ill  Mass.  125,  15 
Am.  Rep.  13;  Mohawk  Bridge  Co.  v. 
Utica  &c.  R.  Co.,  6  Paige  (N.  Y.) 
559;  West  River  Bridge  Co.  v.  Dix, 
6  How.  (U.  S.)  507,  12  L.  ed.  535. 

'=Bnfleld  Toll  Bridge  Co.  v.  Hart- 
ford &c.  R.  Co.,  17  Conn.  40,  42  Am. 
Dec.  716;  Binghampton  Bridge,  The, 
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between  states,  connecting  one  state  with,  the  other,  is  interstate  com- 
merce and  the  bridge  is  an  instrument  of  interstate  commerce,  so  that 
one  of  the  states  has  no  power  to  fix  charges  and  regulate  the  tolls  with- 
out the  assent  of  congress  and  without  the  concurrence  of  the  other 
state.'' 

§  47.  (40)  Liability  of  owners  of  toll  bridges — Care  required — 
Extraordinary  use. — ^We  leave  the  region  of  doubt  in  which  the  deci- 
sions place  the  question  of  the  liability  of  quasi-corporations  when  we 
come  to  consider  bridges  owned  by  private  corporations,  or  individuals, 
for  the  use  of  which  tolls  are  exacted.  As  to  such  bridges,  there  is  no 
doubt  as  to  the  duty  of  the  owners,  whether  imposed  by  positive  statute 
or  not,  for  it  is  well  settled  that  such,  bridges  must  be  kept  reasonably 
safe  for  travel."'  Their  owners  are  not  warrantors  or  insurers,  but  they 


3  "Wall.  (U.  S.)  51,  18  L.  ed.  137; 
Piscataqua  Bridge  Co.  v.  New 
Hampshire,  7  N.  H.  35;  Raritan  &c. 
R.  Co.  V.  Delaware  &c.  Co.,  18  N. 
J.  Eq.  546;  St.  Louis  &e.  R.  Co.  v. 
Northwestern  &c.  R.  Co.,  69  Mo.  65. 
But  it  may  not  do  so  even  though 
somewhat  similar  privileges  are 
given  to  each  company.  Bridge 
Proprietors  v.  Hoboken,  1  Wall.  (U. 
S.)  116,  17  L.  ed.  571;  McRee  v.  "Wil- 
mington, 47  N.  Car.  (2  Jones  L.) 
186. 

™  Covington  &c.  Bridge  Co.  v.  Ken- 
tucky, 154  U.S.  204, 14  Sup.  Ct.  1087, 
38  L.  ed.  962.  But  "we  do  not  wish 
to  be  understood,"  says  the  court,  by 
Justice  Brown,  "that,  in  the  absence 
of  congressional  legislation  or  mu- 
tual legislation  of  the  two  states, 
the  company  has  the  right  to  fix 
tolls  at  its  own  discretion.  There 
is  always  an  implied  understanding 
with  reference  to  these  structures 
that  the  charges  shall  be  reason- 
able, and  the  question  of  reason- 
ableness must  be  settled,  as  other 
questions  of  a  judicial  nature  are 
settled,  by  the  evidence  in  the  par- 
ticular case."  See  also,  Gloucester 
Perry  Co.  v.  Fenna,  114  U.  S.  196, 
5  Sup.  Ct.  826,  29  L.  ed.  158;  Attor- 
ney-General V.  Niagara  Falls  &c. 
Co.,  20  Grant  Ch.  (U.  C.)  34;  Lewis 
V.  State,  41  Ala.  414.  But  compare 
with  the  principal  opinion  and  de- 


cision of  the  majority  in  the  case 
first  cited  in  this  note,  the  princi- 
pal opinion  and  decision  in  Hender- 
son Bridge  Co.  v.  Kentucky,  166  U. 
S.  150,  17  Sup.  Ct.  532,  41  L.  ed.  953, 
affirming  Henderson  Bridge  Co.  v. 
Commonwealth,  99  Ky.  623,  31  S. 
"W.  486,  29  'L.  R.  A.  73,  holding  that 
a  state  may  tax  the  company,  in- 
cluding franchise  or  tolls,  the  iDusi- 
ness  being  carried  on  by  those  who 
paid  the  bridge  company  tolls  for 
using  the  bridge  and  it  being  held 
not  a  tax  on  interstate  commerce. 
See  as  to  toll  bridge  license  In  Ala- 
bama, Southern  Ry.  Co.  v.  Mitchell, 
139  Ala.  629,  37  So.  85.  Other  ques- 
tions relating  to  tolls,  forfeitures 
and  similar  matters  are  sufficiently 
considered  in  the  following  sections 
and  the  chapter  on  "Turnpikes." 

"Where  the  defect  in  a  bridge  is 
caused  by  an  extraordinary  storm, 
and  ordinary  care  is  exercised  to 
remedy  the  defects  caused  by  the 
storm,  there  is  no  actionable  breach 
of  duty.  Cope  v.  Hampton  County, 
42  S.  Car.  17,  19  S.  B.  1018.  There 
is  no  liability  unless  negligence  Is 
shown.  Washington  &c.  Turnpike 
V.  Case,  80  Md.  36,  30  Atl.  571.  The 
case  last  cited,  as  it  seems  to  us, 
goes  too  far  in  holding  that  more 
than  ordinary  care  is  required,  for 
the  authorities  are  substantially 
agreed    that    ordinary    care    is    all 
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are  bound  to  exercise  ordinary  care  to  keep  them  in  a  reasonably  safe 
condition  for  passage/*  Thus  it  has  been  held  that  the  owners  are  not 
bound  to  build  and  maintain  such  a  bridge  as  will  support  an  unusual 
weight,  as,  for  instance,  such  as  will  supply  safe  passage  for  the  cars 
of  a  street  railway.'*  Nor  are  the  bridge  owners  ordinarily  liable  to  one 
who  overloads  his  wagon,  or  loads  it  in  an  extraordinary  manner.*" 
This  duty  to  make  a  reasonably  safe  bridge  extends,  of  course,  to  the 
maintenance  of  the  structure,  for  the  duty  does  not  end  with  the 
completion  of  the  bridge.  There  is  some  doubt  upon  the  question  as  to 
what  uses  shall  be  deemed  extraordinary  in  such  a  sense  as  to  absolve 
the  person  or  corporation  owning  the  toll  bridge  from  the  duty  of  mak- 
ing and  keeping  it  reasonably  safe.  At  another  place  we  have  referred 
to  authorities  which  indicate  that  it  is  the  duty  of  bridge  owners  to 
make  and  keep  their  bridges  reasonably  safe  for  use  by  electric  rail- 
way companies,  and  have  indicated  our  dissent  from  the  doctrine  in 
those  cases.*^  It  is  true  that  changes  in  vehicles  and  in  the  mode  of  pro- 
pelling them  are  continually  taking  place,  and  there  are  cases  holding 
that  provision  for  such  changes  must  be  made.*^^  Within  reasonable 


that  the  law  requires,  but  to  con- 
stitute ordinary  care  the  care  must 
be  proportionate  to  the  danger  to 
be  apprehended. 

"Frankfort  Bridge  Co.  v.  Wil- 
liams, 9  Dana  (Ky.)  403,  35  Am. 
Dec.  155;  Orcutt  v.  Kittery  Bridge 
Co.,  53  Me.  500  (with  which  com- 
pare St.  Louis  Bridge  Co.  v.  Miller, 
138  111.  465,  474,  28  N.  E.  1091); 
State  V.  Zanesville  &c.,  16  Ohio  St. 
308;  Stokes  v.  Tift,  64  Ga.  312,  37 
Am.  Rep.  75;  McClain  v.  Garden 
Grove,  83  Iowa  235,  237,  48  N.  W. 
1031,  12  L.  R.  A.  482;  Raymond  v. 
Lowell,  6  Cush.  (Mass.)  524,  53  Am. 
Dec.  67.  See  Omaha  &c.  Co.  v. 
Brown,  14  Neb.  170;  Mellen  v.  West- 
ern &c.  Corp.,  4  Gray  (Mass.)  301; 
St.  Louis  &c.  Co.  V.  Meese,  44  Ark. 
414;  Childs  v.  Crawford  County,  176 
Pa.  St.  139,  34  Atl.  1020;  Augusta 
V.  Hudson,  94  Ga.  135,  21  S.  B.  289; 
Washington  &c.  Tump.  v.  Case,  80 
Md.  36,  30  Atl.  571. 

™  Monongahela  Bridge  Co.  v. 
Pittsburgh  &c.  Co.,  114  Pa.  St.  478, 
8  Atl.  233.    But  see  ante,  §  33   (28). 

"Dexter  v.  Canton  Toll  Bridge 
Co.,  79  Me.  563,  12  Atl.  547;  Clapp 
V.  Town,  51  Hun   (N.  Y.)    58,  3  N. 


Y.  Supp.  516;  McCormick  v.  Wash- 
ington, 112  Pa.  St.  185,  4  Atl.  164. 
And  one  who  attempts  to  so  use  the 
bridge  may  be  deemed  guilty  of  con- 
tributory negligence,  or  to  have  as- 
sumed the  risk.     Wilson  v.  Granby, 

47  Conn.  59,  36  Am.  Rep.  51;  Board 
of  Com'rs  of  Harden  County  v.  Cof£- 
man,  60  Ohio  St.  527,  54  N.  E.  1054, 

48  L.  R.  A.  455.  But  see  Board  of 
Com'rs  of  Clark  Co.  v.  Brod,  3  Ind. 
App.  583,  29  N.  E.  430. 

^Stebbins  v.  Keene  Tp.,  60  Mich. 
214,  217,  26  N.  W.  885;  City  of 
Wabash  v.  Carver,  129  Ind.  552,  29 
N.  E.  25,  13  L.  R.  A.  851;  Board 
of  Com'rs  of  LaPorte  Co.  v.  Ells- 
worth, 9  Ind.  App.  566,  37  N.  E.  22; 
Board  of  Com'rs  of  Allen  Co.  v. 
Creviston,  133  Ind.  39,  32  N.  E.  735; 
Bonebrake  v.  Board  of  Com'rs  of 
Huntington  Co.,  141  Ind.  62,  40  N. 
E.  141.  But  see  Pulton  &c.  v.  Kim- 
ball &c.,  52  Mich.  146,  17  N.  W.  733; 
Coulter  V.  Pine  Tp.,  164  Pa.  St.  543, 
30  Atl.  490.  See  generally,  Lewis 
v.  Board  of  Chosen  Freeholders  of 
Cumberland,  56  N.  J.  L.  416,  28  Atl. 
553;  Peoria  Bridge  Association  v. 
Loomis,  20  111.  235,  71  Am.  Dec.  263. 

"a  It  has  been  held  that  "in  con- 
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limits  this  doctrine  may,  perhaps,  be  regarded  as  sound,  but  in  our 
judgment  it  should  be  confined  within  reasonable  limits  and  not 
unduly  extended ;  at  all  events,  bridge  owners  should  not  be  required 
to  make  such  changes  in  existing  bridges  as  to  make  them  substantially 
new  structures.  Where  the  use  can  be  justly  regarded  as  an  extra- 
ordinary one,  as,  for  instance,  where  a  bridge  is  improperly  used  to 
conduct  an  elephant  across  a  stream,  there  is  no  liability  for  an  injury 
resulting  from  the  giving  away  of  the  structure.^^  So  where  a  heavy 
steam  traction  engine  caused  a  bridge  to  break  down  the  same  general 
rule  was  announced  and  it  was  held  for  the  jury  to  determine  whether 
such  use  was  ordinary  and  such  as  ought  to  have  been  anticipated  and 
provided  for  or  unusual  and  extraordinary.^^^  The  same  general  princi- 
ple is  asserted  in  other  cases.*^  If  the  bridge  owner,  without  objection 


structing  and  maintaining  a  bridge 
for  public  use,  a  municipality  is  not 
limited  in  its  duty  by  the  ordinary 
business  use  of  the  structure,  but  is 
required  to  provide  for  what  may 
be  fairly  anticipated  for  the  proper 
accommodation  of  the  public  at 
large  in  the  various  occupations 
which,  from  time  to  time,  may  be 
pursued  in  the  locality  where  it  is 
situated."  Seyfer  v.  Otoe  County, 
66  Neb.  566,  92  N.  W.  756,  and  that 
"a  party  attempting  to  cross  a 
bridge  which  is  a  part  of  a  highway 
in  the  absence  of  notice  to  the  con- 
trary, or  facts  sufficient  to  put  him 
on  inquiry,  has  a  right  to  assume 
that  it  is  reasonably  safe  for  the 
accommodation  of  the  public  at 
large  in  the  various  occupations 
pursued  in  the  locality  where  the 
bridge  is  situated."  City  of  Central 
City  V.  Marquis,  75  Neb.  233,  106  N. 
W.  221.  Both  of  these  cases  are  ap- 
proved in  Kovarika  v.  Saline 
County,  —  Neb.  — ,  125  N.  W.  1082. 
See  also,  Anderson  v.  City  of  St. 
Cloud,  78  Minn.  88,  81  N.  W.  746; 
Yerdy  v.  Marshall  County,  80  Iowa 
405,  45  N.  W.  1042;  Schlersig  v. 
Monona  County,  126  Iowa  625,  102 
N.  "W.  514. 

=^  Gregory  v.  Adams,  14  Gray 
(Mass.)  242  (leaving  it  to  the  jury 
to  determine  whether  such  use  was 
ordinary  and  proper). 

=^a  Board  of  Com'rs  Hardin 
County  V.  Coffman,  60  Ohio  St.  527, 


54  N.  E.  1054,  48  L.  R.  A.  455.  See 
also,  Clulow  V.  McClelland,  151  Pa. 
St.  583,  25  Atl.  147,  17  L.  R.  A.  650; 
Moore  v.  Twp.  of  Hazelton,  118 
Mich.  425,  76  N.  "W.  977.  In  Ander- 
son V.  City  of  St.  Cloud,  79  Minn. 
88,  81  N.  W.  746,  it  was  stipulated 
that  the  load  in  question  was  larger 
and  heavier  than  the  usual  and  or- 
dinary loads  hauled  across  the 
bridge,  but  the  court  held  that  the 
question  was  nevertheless  for  the 
'  jury.  See  also,  Bonebrake  v.  Hunt- 
ington County,  141  Ind.  62,  40  N. 
E.  141. 

^  Board  v.  Chipps,  131  Ind.  56,  29 
N.  E.  1066,  16  L.  R.  A.  228;  Board 
V.  Dombke,  94  Ind.  72;  Yordy  v.  Mar- 
shall County,  86  Iowa  340,  53  N.  W. 
298,  39  Am.  &  Eng.  Corp.  Cases  43; 
Coulter  V.  Pine  Tp.,  164  Pa.  St.  543, 
30  Atl.  490;  McCormick  v.  Wash- 
ington Tp.,  112  Pa.  St.  185,  4  Atl. 
164;  Medina  Tp.  v.  Perkins,  48 
Mich.  67,  11  N.  W.  810;  Clapp  v. 
Town  of  Ellington,  87  Hun  (N.  Y.) 
542,  30  N.  Y.  S.  283;  Bitting  v. 
Maxatawny  Tp.,  177  Pa.  St.  213,  35 
Atl.  715;  Larue  v.  Oil  City  &c.  Co., 
170  Pa.  St.  249,  32  Atl.  977.  See 
also,  Jernee  v.  Monmouth  County, 
52  N.  J.  L.  553,  21  Atl.  295,  11  L.  R. 
A.  416.  In  many  of  the  cases  cited 
public  corporations  were  parties, 
but  as  ordinary  care  is  renuired, 
there  the  law  imposes  a  liability  no 
matter  who  owns  or  controls  the 
bridge.    Childs  v.  Crawford  County, 
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and  with  full  knowledge,  accepts  toll  for  use  of  the  bridge  for  an  un- 
usual or  extraordinary  purpose,  then  it  may  well  be  that  he  is  liable  for 
an  injury  resulting  from  his  negligence,  but  the  question  in  such  a  case 
is  different,  as  is  easily  perceived,  from  the  question  as  to  the  general 
duty  to  provide  for  an  extraordinary  use  of  his  bridge.  Where  the 
statute  specifically  provides  the  weight  or  character  of  the  vehicles  for 
which  the  bridge  shall  be  made  safe,  and  there  is  a  compliance  with 
the  statutory  requirements,  there  can  be  no  liability.**  It  is  a  general 
rule  as  to  bridges  built  under  statutory  authority  that,  where  the  stat- 
ute specifies  the  nature  of  the  structure,  as,  for  instance',  the  width, 
height  or  the  like,  it  is  the  duty  of  one  who  constructs  such  a  bridge 
to  build  it  in  substantial  conformity  to  the  statutory  requirements.^^ 

§48.  (41)  Canal  and  railroad  companies — Duty  respecting  bridges. 
— Canal  and  railroad  companies  constructing  bridges  for  their  own  use 
and  convenience  must,  where  they  intersect  highways,  use  care,  skill 
and  diligence  not  to  hinder  travel  on  the  highway  or  to  make  it 
unnecessarily  hazardous.  Due  care  requires  that  they  should  employ 
means  to  avoid  the  danger  proportioned  to  its  known  character,  or 
such  as  is  reasonably  indicated  by  the  situation  and  surroundings.*® 
Where  the  statute  requires  the  construction  of  bridges  by  such  com- 
panies and  specifically  provides  what  their  size,  character  and  capacity 
shall  be,  it  is  the  duty  of  the  company  to  build  and  maintain' bridges 
in  substantial  conformity  to  the  requirements  of  the  statute.*^    A 

176  Pa.   St.  139,   34  Atl.  1020.     We  "  Manley  v.  St.  Helen's  Canal  Co., 

suppose  it  clear  that  the  principle  2  H.  &  N.  840,  27  L.  J.  Exch.  159; 

asserted    in    those     cases    governs  Shoebottom    v.    Egerton,    18    L.    T. 

where  bridges  are  owned  by  private  N.  S.  889;  Rexford  v.  State,  105  N. 

corporations.  T.  229,  11  N.  E.  514.    See  generally, 

"■  Dexter  v.  Canton  Bridge  Co.,  79  Missouri   &e.    Co.   v.    Hannibal   &c. 

Me.  563,  12  Atl.  547.     And  the  in-  Co.,  1  McCrary   (U.  S.)    281;    Speer 

jured   party   cannot   recover   if  he  v.  Greencastle  &c.  Co.,  4  Ind.  App. 

has  failed  to  observe  statutory  re-  525,  31  N.  E.  381;   Castello  v.  Land- 

quirements   applicable   to   him   and  wehr,  28  Wis.  522;    Barron  v.  Chi- 

thus  contributed  to  the  injury.  Pom-  cago  &c.  Co.,  89  Wis.  79,  61  N.  W. 

eroy  v.  Fifth  Mass.  Turnp.  Co.,  10  303;     Hammill    v.    Pennsylvania    R. 

Pick.  (Mass.)  35;  Welch  v.  Geneva,  Co.,  56  N.  J.  L.  370,  29  Atl.  370,  24  L. 

110   Wis.   388,   85  N.   W.   970.     But  R.  A.  531;  Kearney  v.  London  &c.  R. 

see  Walker  v.  Ontario,  111  Wis.  113,  Co.,  L.  R.  5  Q.  B.  411;  Bealty  v.  Cen- 

86  N.  W.  566,  and  compare  Loedle-  tral  Iowa  R.  Co.,  58  Iowa  242,  12  N. 

mier  v.  Clackamas  County,  34  Ore.  W.  332;   3  Elliott  on  Railroads   (2d 

66,  54  Pac.  954;    Bush  v.  Delaware  ed.),  §§  1092,  1102,  1107,  1263. 

&c.  R.  Co.,  166  N.  Y.  210,  59  N.  E.  "Attorney-General    v.    Mid.    Kent 

838.  R.  Co.,  L.  R.  3  Ch.  100;    Common- 

^  State  V.  South  Carolina  &c.  Co.,  wealth  v.  Newburyport  &c.,  9  Pick. 

28  S.  Car.  23,  4  S.  E.  796.  (Mass.)  142.    See  note  1,  supra.    As 
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bridge  so  constructed  as  to  be  secure  against  ordinary  freshets  is  usually 
sufficient/*  but  where  a  stream  is  subject  to  great  floods,  although  they 
are  of  infrequent  and  unusual  occurrence,  it  is  the  duty  of  the  bridge 
owners  to  use  due  care  to  construct  such  a  bridge  as  will  withstand  such 
floods.^''  Where  an  unusual  freshet  has  occurred,  which,  it  is  reasonable 
to  expect,  may  make  the  bridge  unsafe,  it  is  negligence  on  the  part  of 
the  owners  not  to  use  care  and  diligence  to  inspect  it  before  permitting 
the  public  to  use  it.""  The  duty  to  provide  a  reasonably  safe  bridge  has 
been  held  to  be  a  continuing  one  inasmuch  as  the  bridge  becomes  part 
of  the  highway,  and  it  is,  therefore,  incumbent  on  the  company  to 
exercise  reasonable  care  to  keep  the  bridge  in  a  safe  condition  for  ordi- 
nary travel.®^  It  has,  however,  been  held  that  where  a  street  is  changed 
by  raising  the  grade,  there  is  no  liability  on  the  part  of  the  company 
for  resulting  injury,  if  the  bridge  as  originally  constructed  was  of  the 
requisite  or  proper  height.^^  When  franchises  are  granted  to  a  private 
corporation  to  construct  canals  and  railroads,  and  such  a  corporation 
in  constructing  a  canal  or  railroad  makes  a  bridge  necessary  at  the 
crossing  of  a  highway,  it  becomes  the  duty  of  the  corporation  to  erect 
the  bridge  so  made  necessary  for  the  public  use  and  convenience.*' 
The  grant  of  the  franchise  is  upon  the  implied  condition  that  the  pub- 
lie  shall  not  be  deprived  of  the  use  of  the  highway,  and  this  imposes 
upon  the  person  to  whom  the  franchise  is  granted  the  duty  not  only  of 
constructing,  but  also  of  maintaining  bridges,  wherever  they  are  neces- 
sary to  enable  the  public  to  use  the  highway  with  safety."*  This  duty 

to  what  is   substantial   compliance  to  repair,  see  Cox  v.  East  Tenn.  &c. 

with  the  statute,  see  Gillette  &c.  Co.  Co.,  68  Ga.  446. 

V.  Atkin   County,   69  Minn.  297,  72  "^Gray  v.  Danbury,  54  Conn.  574, 

N.    W.    123,    126;    Regina   v.    Great  10  Atl.  198.     But  see  post,  §§  779- 

Western  &c.  Co.,  12  U.  C.  Q.  B.  250;  782,  809. 

Langlois  v.  City  of  Cohoes,  58  Hun  "*  Cited  in  City  of  Moundsville  v. 

(N.  Y.)  226,  11  N.  Y.  S.  908.  Ohio  &c.  Co.,  37  W.  Va.  92,  16  S.  B. 

s' Humphreys     v.     Armstrong,     3  514,   20  L.  R.  A.   161,  167,  47'  Alb. 

Brewster  (Pa.)   49.  L.  J.  207.     In  the  case  of  Ligare  v. 

^''Gray  v.  Harris.  107  Mass.  492,  City  of  Chicago,  139  111.  46,  28  N. 

9  Am.  Rep.  61.  E.  934,  32  Am.  St.  179,  to  the  propo- 

""  Louisville  &c.  Co.  v.  Thompson,  sition,  that,  "when  a  franchise  is 
107  Ind.  442,  8  N.  E.  18,  9  N.  E.  357,  granted  to  construct  ways  or  streets 
57  Am.  Rep.  120;  Hardy  v.  North  across  a  water-course,  there  is  no 
Carolina  &c.  Co.,  74  N.  Car.  734;  implied  right  to  destroy  the  water- 
Railroad  Co.  v.  Halloren,  53  Tex.  46,  way,  but  it  must  be  so  bridged  that 
37  Am.  Rep.  744.  its    use    will   not    be    unnecessarily 

'^  Conshohocken  &c.  Co.  v.  Penn-  impaired."    See  also.  State  v.  Lake 

sylvania  R.  Co.  (C.  P.),  15  Pa.  Co.  Koen  Nav.  &c.  Co.,  63  Kan.  394,  65 

Ct.  445.     For  a  case  wherein  it  was  Pac.  681,  682  (quoting  text), 

held  that  the  bridge  not  being  part  "Rex  v.  Kerrison,  3  M.  &  S.  526; 

of  the  highway  there  was  no  duty  Rex   v.    Inhabitants   of   County   of 
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is  an  imperative  one  and  its  performance  will  be  enforced  by  man- 
damus.'''  In  a  recent  case  in  Illinois,  where  a  draiaage  district,  pur- 
suant to  statute,  had  enlarged  a  natural  channel  so  as  to  render  a 
bridge  necessary  when  before  it  was  unnecessary,  it  was  held  that  it  was 
the  duty  of  such  drainage  district  to  construct  the  bridge.^®  The  duty 
to  construct  and  maintain  bridges  is  often  prescribed  by  statute,  but 
it  needs  no  express  statutory  provision  to  create  it,  for  it  is  a  common- 
law  duty  that  may  be  enforced  by  the  courts  as  an  imperative  one.°' 
It  was  held  in  a  very  peculiar  case  that  mandamus  would  not  issue  to 
compel  the  performance  of  the  duty  to  bridge  highway  crossings  where 
it  was  impossible  for  the  corporation  to  perform  the  duty  because  of  a 
want  of  funds  not  arising  from  any  default  on  its  part.'^  But  the  case 
just  referred  to  must  be  deemed  an  exceptional  one,  for  a  private  cor- 
poration which  receives  the  grant  of  a  franchise  for  its  own  benefit  can- 
not, as  a  general  rule,  escape  the  performance  of  a  duty  upon  the 
ground  of  a  lack  of  funds.'' 

§  49.  (42)  Abandonment  of  toll  bridge — Reversioii  to  the  public. 

— A  toll  bridge  erected  under  a  legislative  grant  for  the  use  of  the  pub- 
lic for  ordinary  travel  is  in  so  far  a  highway  that  upon  its  abandonment 
by  the  owners  the  public  may  claim  the  right  to  maintain  and  use  it 
if  the  local  authorities  so  elect.^""  A  highway  once  legally  established 

Kent,  13  East  220;   Rex  v.  Inhabl-  "People  v.  Chicago  &c.  Co.,  67  111. 

tants,  14  East  318,  319;   Inhabitants.  118.     See  also.  State  v.  Lake  Keen 

V.   Charlestown   &c.  R.   Co.,   7   Met.  Nav.  &c.  Co.,   63  Kan.  394,  65  Pac. 

(Mass.)   70;   Wayne  County  &c.  Co.  681,  682    (quoting  text);    also,  post, 

V.  Berry,  5  Ind.  286;  Board  v.  White  §  1056, 

Water  &c.  Co.,  2  Ind.  162;  White  v.  ""The    Bristol    and    Somerset    R. 

Quincy,   97   Mass.   430;    Kearney  v.  Co.,  In  re,  L.  R.  3  Q.  B.  Div.  10. 

L.  B.  &  S.  C.  R.  W.  Co.,  40  L.  J.  Q.  "iRegina  v.   Eastern   Counties  R. 

B.  285.  Co.,  10  A.  &  E.  531;  Reg.  v.  Trustees 

"^  Reglna  v.  Wycombe  R.  Co.,  8  B.  Luton  Roads  &c.,  1  Q.  B.  860 ;  li- 
ft S.  259,  L.  R.  2  Q.  B.  310;  Inhabi-  lingsworth  v.  Manchester  &c.  R.,  2 
tants  &c.  V.  Charlestown  &c.  Co.,  7  Railway  Cases  134;  Railway  Co.  v. 
Met.  (Mass.)  70;  State  v.  Gorham,  Grand  Junction  &c.  Co.,  1  Railway 
37  Me.  451;  Indianapolis  &c.  Co.  v.  Cases  224.  See  also,  Carney  v.  Mar- 
State,  37  Ind.  489;  City  of  Mounds-  seilles,  136  111.  401,  26  N.  E.  491,  29 
ville  V.  Ohio  &c.  Co.,  37  W.  Va.  92,  Am.  St.  398. 

16   S.  E.   514,  20  L.  R.  A.  167,  168  i*  State   v.   Lawrence  &c.   Co.,   22 

(citing  text);    State  v.  Lake  Koen  Kan.    438.      See    also,    Montgomery 

Nav.  &c.  Co.,  63  Kan.  394,  65  Pac.  County   v.    Clarksville    Turnp.    Co., 

681.  119  Tenn.  76,  109   S.  W.   1152,   and 

"■  People  V.  Com'rs  of  Lake  Pork  Sears  v.  Toulumne  County,  132  Cal. 

Drainage  Dist.,  231  111.  435,  83  N.  167,  64  Pac.  270,  271  (quoting  text) . 
E.    172,    affirming    Com'rs    of   Lake 
Fork  &c.  V.  Biggs,  134  111.  App.  239. 
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cannot  lose  its  character,  if  the  public  duly-  object,  except  by  its  ex- 
tinguishment or  vacation  in  due  course  of  law.  It  is  often  said  in  the 
old  books  that  "there  can  be  no  destruction  of  the  public  right  at  com- 
mon law/'  and  it  is  true  that  this  right  ceases  only  by  force  of  law.^°^ 
If  the  corporation,  in  consideration  of  the  grant  of  the  franchise  to 
gather  tolls  for  a  designated  period,  builds  a  bridge  connecting  with  a 
system  of  public  ways,  the  fair  and  just  intendment  is,  that  at  the  ex- 
piration of  the  time  fixed  by  law  the  bridge  shall  remain  for  the  public. 
Nor  is  there  any  injustice  in  this  rule,  for  those  who  accept  the  fran- 
chise must  know,  as  matter  of  law,  that  the  bridge  which  once  becomes 
a  part  of  the  system  of  highways  so  as  to  be  necessary  for  the  public 
convenience  must  sp  remain,  although  the  period  for  leaping  profit 
from  it  may  have  expired.  It  is,  in  truth,  on  this  implied  condition 
that  such  franchises  are  granted  and  accepted.  So,  too,  the  natural  pre- 
sumption is  that  a  bridge  shall  remain,  for  it  is  a  permanent  structure 
and  intended  for  a  permanent  use,  and  there  is  no  valid  reason  for  per- 
mitting its  removal  or  destruction  unless  it  is  so  provided  by  law. 
WhUe,  as  we  have  seen,  it  is  true  that  the  term  "highway"  does  not  al- 
ways or  necessarily  include  bridges,  yet,  when  the  question  for  solution 
involves  the  application  of  general  rules  common  to  all  ways  open 
for  passage  to  the  public,  not  as  matter  of  sufferance  or  favor,  but 
as  of  right,  bridges  must  be  included  within  its  sweep,  and  this  is  true 
of  the  phase  of  the  subject  here  under  immediate  discussion.  The  gen- 
eral rule  is  that  "once  a  highway,  always  a  highway,"  and  within  the 
term  "highway,"  as  used  in  this  general  rule,  bridges  open  to  the  pub- 
lic as  of  right  on  the  payment  of  toll  are  included.^"^ 

§  50.   (43)  Location  of  bridges — Discretionary  powers — ^Mandamus. 

— In  many  of  the  states  the  question  as  to  when  and  where  it  is  ex- 
pedient to  build  a  bridge  is  left  to  the  decision  of  the  local  authorities, 
and  in  such  cases  the  courts  cannot  control  the  exercise  of  the  discre- 
tionary power  vested  in  those  authorities.^"^  Nor  will  the  court  inter- 
im Fowler  v.  Sanders,  Cro.  Jac.  public  use  it,  the  county  becomes 
446;  Wilkinson  v.  Bagshaw,  Peake's  bound  to  maintain  it  as  a  part  of 
Add.  Cases  165;  Wood  v.  Quincy,  11  the  highway.  King  v.  West  Riding 
Cush.  (Mass.)  487,  Rex  v.  Warde,  of  Yorkshire,  2  East  342;  Rex  v. 
Cro.  Car.  266;  Read  v.  Leeds,  19  Kent,  2  M.  &  S.  513;  State  v.  Camp- 
Conn.  182;  Simmons  v.  Cornell,  1  ton,  2  N.  H.  513;  Board  v.  Washlng- 
R.  I.  519.  ton  Tp.,  121  Ind.  379,  23  N.  E.  257. 

"°  The  common-law  rule  is  that  if  ^"^  Text  quoted  and  approved  In 
a  private  citizen  build  a  useful  State  v.  Board,  125  Ind.  247,  25  N. 
bridge  at  a  proper  place   and  the    E.  286,  and  cited  in  Board  v.  Board, 
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fere  by  mandamias  where  the  duty  to  rebuild  is  discretionary/"*  nor 
where  the  county  has  no  funds  with  i  yhich  to  build. ^"^  But  the  lack  of 
funds  cannot  excuse  the  corporation  if  it  has  the  means  of  securing 
them  and  neglects  or  refuses  to  make  them  available.^"*  "Where  there 
is  an  imperative  duty  to  repair  or  rebuild,  mandamus  will  enforce  its 
performance.^"''  In  cases  where  it  is  positively  made  the  duty  of  the 
county  officers  to  examine  plans  or  talce  other  action  relative  to  matters 
concerning  the  construction  of  bridges,  mandamus  vnll  lie  to  compel 
action,^  "^  but  not  to  dictate  what  it  shall  be  unless  the  statute  imper- 
atively provides  what  the  action  shall  be. 

§  51.  (44)  Location  of  bridges — Injunction. — If  the  county  oiS- 
cers,  or  other  officers  of  local  subdivisions,  are  invested  vdth  authority 
to  determine  the  location  of  bridges,  injunction  will  not  lie  to  restrain 
them  so  long  as  they  keep  within  the  scope  of  their  authority,  do  not 
trespass  on  private  rights,  nor  act  in  bad  faith,  or  oppressively.  Wliere 


128  Ind.  295,  27  N.  E.  133;  Inhabi- 
tants &c.  V.  City  of  Bath,  90  Me. 
479,  38  Atl.  532;  Hill  v.  Common- 
wealth, 4  Gray  (Mass.)  414;  Board 
&c.  of  Macon  Co.  v.  People,  121  111. 
616,  13  N.  E.  230;  Board  &c.  Macon 
Co.  V.  People,  24  111.  App.  410;  Ham- 
ilton Co.  v;  State,  113  Ind.  179,  15  N. 
E.  258;  Travis  v.  Skinner,  72  Mich. 
152,  40  N.  W.  234;  Ferguson  v.  Board, 
60  N.  J.  L.  404,  38  Atl.  676;  State  v. 
Freeholders  of  Essex,  23  N.  J.  L. 
214;  McKinley  v.  Freeholders,  29  N. 
J.  Eg.  164.  See  also,  Board  of 
Com'rs  of  Daviess  County  v.  State, 
141  Ind.  187,  40  N.  E.  686;  Colburn 
V.  Chattanooga  &c.  R.  Co.,  94  Tenn. 
43,  28  S.  W.  298;  Maddox  v.  Ware, 
2  Bailey  (S.  Car.)  314;  Dey  v. 
Shepard,  31  Fed.  869. 

!«  Board  v.  State,  113  Ind.  179,  15 
N.  E.  258;  State  v.  Board,  119  Ind. 
444,  21  N.  E.  1097.  In  State  v. 
Board,  125  Ind.  247,  25  N.  E.  286, 
the  cases  of  State  v.  Demaree,  80 
Ind.  519;  Board  v.  State,  113  Ind. 
179,  15  N.  E.  258,  are  distinguished. 
See  Patterson  v.  Taylor,  98  Ga.  646, 
25  S.  E.  771;  Railroad  &c.  v.  Port- 
land, 63  Me.  269. 

^°=  State  V.  Wood,  72  Wis.  629,  40 
N.  W.  381;  Hines  v.  Lockport,  50 
N.  Y.  236;   Weed  v.  Ballston,  76  N. 
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Y.  329.  See  also,  Travis  v.  Skin- 
ner, 72  Mich.  152,  40  N.  W.  234. 

^«Berube  v.  Wheeler,  128  Mich. 
32,  87  N.  W.  50.  See  also,  McMahon 
V.  Salem,  25  App.  Div.  1,  49  N.  Y. 
S.  310;  Reger  v.  Madison  Twp.,  — 
N.  J.  — ,  71  Atl.  1115;  Lord  v.  Mo- 
bile, 113  Ala.  360,  21  So.  366;  post, 
§  —  1025,(789). 

^•"  State  V.  Bramwell,  39  Kan.  700, 
18  Pac.  952;  State  v.  Board,  80  Ind. 
478;  State  v.  Demaree,  80  Ind.  519; 
Brander  v.  Chesterfield,  5  Call  548; 
Richards  v.  County  Com'rs,  120 
Mass.  401;   Howe  v.  Commissioners, 

47  Pa.  St.  361;  Hammar  v.  City,  3 
Met.  (Ky.)  494.  See  Board  &c.  of 
Macon  Co.  v.  People,  24  111.  App. 
410;  Commonwealth  v.  Fairfax 
County,  2  Va.  Cas.  9;  Common- 
wealth V.  Kanawha  Co.,  2  Va.  Cas. 
499;  State  v.  Wood  County,  41  Wis. 
28;  Commonwealth  v.  Loomis,  128 
Pa.  St.  174,  18  Atl.  335;  Pumphrey 
V.  Mayor  &c.,  47  Md.  145,  28  Am, 
Rep.  446;   City  of  Ottawa  v.  People, 

48  111.  233;  State  v.  Freeholders  of 
Essex,  23  N.  J.  L.  214;  State  v, 
Morris,  43  Iowa  192;  State  v.  R& 
publican  &c.,  20  Kan.  404. 

^"^  Commissioners  &c.  v.  Board  &c. 
39  Ohio  St.  628;  St.  Clair  &c.  v.  Peg. 
pie,  85  111.  396. 
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private  rights  of  property  are  directly  and  wrongfully  invaded,  there 
can  be  no  question  as  to  the  right  to  an  injunction/""  but  vrhere  no 
private  rights  are  violated  it  is  more  difficult  to  vindicate  the  right  to 
restrain  proceedings  by  the  writ.  The  power  to  lay  out  and  open 
highways  generally  carries  the  right  to  locate  and  construct  such 
bridges  as  are  necessarily  a  part  of  the  system  of  public  ways,^^"  but 
this  is  not  so  in  jurisdictions  in  which  there  are  two  distinct  systems, 
wherein  a  difference  is  recognized  between  highways  and  bridges.  It 
is,  however,  quite  difficult  to  perceive  how  there  can  be  a  complete  sys- 
tem of  highways  without  bridges,  for  it  is  impossible  to  imagine  a  road 
of  any  considerable  length  that  does  not  cross  a  brook,  ditch  or  some 
small  stream  of  water;  we  are,  therefore,  persuaded  that  ordinarily 
a  general  authority  to  establish  and  maintain  highways  must  include 
bridges  across  streams  not  navigable,  although  it  may,  perhaps,  be 
otherwise  as  to  navigable  streams.  The  truth  is,  that  in  each  case  the 
meaning  of  a  statute  must  be  sought  by  a  study  of  its  general  scope  and 
tenor,  and  a  consideration  of  its  purpose,  for  it  cannot  be  gathered 
from  the  consideration  of  one  word,  or  of  even  many  words.^^^  Where 
there  is  such  a  general  authority  the  matter  of  location  must  ordinarily 
be  one  solely  for  the  judgment  of  the  officers  to  whom  the  authority  is 
granted,  and  the  courts  cannot  control  the  action  of  the  local  officers 
by  injunctions  so  long  as  those  officers  act  vrithin  the  scope  of  their  au- 
thority and  do  not  abuse  the  discretion  vested  in  them. 

§  52.  (44a)  Ownership  of  bridges  by  public  corporations — Nature 
of. — Public  corporations  who  build  or  control  bridges  under  legislative 
authority  have  a  qualified  ownership  in  them;  as  to  the  public,  they 
hold  as  trustees ;  but  as  to  individuals,  they  have  substantially  the  same 

™KyIe    V.    Board,    94    Ind.    115;  179,  1038,  40  Alb.  L.  J.  518,  that  the 

Quinton  v.  Burton  &c.,  61  Iowa  471,  authority  to  repair  a  highway  does 

16  N.  "W.  569;    McCord  v.  High,  24  not  confer  a  right  to  build  a  new 

Iowa  336;   Kern  v.  Isgrigg,  132  Ind.  bridge,  and  it  was  said:    "We  think 

4,  31  N.  E.  455.     See  Fones  &c.  Co.  the  building  of  a  new  bridge  in  a 

V.    Erb,    54   Ark.    645,   17    S.   W.   7.  highway    is    something   more    than 

Right    to     enjoin     construction    of  merely  repairing  a  highway."     The 

bridge   over   a   highway.     Field   v.  court  cited  Cornell  v.  Vanartsdalen, 

Barling,  149  111.  556,  37  N.  E.  850,  4   Pa.   St.   364;    Ardesco   Oil   Co.   v. 

41  Am.  St.  311,  24  L.  R.  A.  406.    See  Richardson,    63    Pa.    St.    162;     Dia- 

Earll  V.  Chicago,  136  111.  277,  26  N.  mond  v.  Insurance  Co.,  4  Daly   (N. 

E.  370;    Town  of  Lake  View  v.  Le  Y.)   494. 
Bahn,  120  111.  92,  9  N.  E.  269.  ^  "One-half   of   the    English    lan- 

""  See  Huggans  v.  Riley,  125  N.  T.  guage   is  interpreted   by  the  text." 

88,   25  N.   E.   993.     It  was  held   in  Baron    Alderson,    in    Dellevene    v. 

State  V.  White,  16  R.  I.  591,  18  Atl.  Percer,  9  Dowl.  Pr.  C.  244,  245. 
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rights  as  an  individual  has  in  property  of  a  similar  character.  They 
may,  in  general,  maintain  such  actions  and  suits  as  are  necessary  to 
protect  the  property  from  injury  and  to  prevent  its  loss  to  the  public.^^^ 
The  ownership  covers,  as  a  general  rule,  the  materials  remaining  after 
the  bridge  has  been  swept  from  its  place  by  a  flood.  It  has  been  held 
that  where  a  canal  company  built  a  bridge  partly  for  its  own  use  and 
partly  for  the  use  of  the  public,  the  materials  of  the  bridge  remaining 
after  it  had  been  swept  from  its  place,  and  after  the  abandonment  of 
the  canal,  belonged  to  the  county  and  did  not  pass  to  the  purchaser  of 
the  canal  under  a  decree  of  foreclosure. ^^^  The  public,  and  not  the  local 
governmental  subdivisions,  are  the  owners  of  such  bridges,  and  hence, 
when  the  public  necessity  requires,  they  may  be  appropriated  under  the 
power  of  eminent  domain  without  the  payment  of  compensation  to 
the  public  corporation  owning  them.'-^* 

§  53.  (45)  Use  by  the  public — ^Effect  of. — ISTotorious  and  open  use 
of  a  bridge  by  the  public,  where  its  location  and  connections  indicate 
that  it  forms  part  of  the  highway,  is  equivalent  to  possession  by  the 
public,  £md  a  purchaser  of  a  bridge  across  a  canal  so  situated  and  so 
used  for  a  considerable  period  of  time  is  chargeable  with  notice  of  the 
public  right,  although  the  bridge  was  built  by  the  canal  company 
and  part  of  it  was  used  by  the  company  for  its  own  convenience.^^"  At 
common  law,  no  one  could  rightfully  build  a  public  bridge  without  au- 

"=Text     approved     in     Common-  Transp.   Co.,   123   Cal.   178,   55   Pac. 

wealth  V.  Fitzgerald,  164  Mass.  587,  780;    Cue  v.  Brelland,  78  Miss.  864, 

42  N.  E.  119.     See  Howard  County  29  So.  850   (holding  one  entitled  to 

V.  Chicago  &c.  Co.,  130  Mo.  652,  32  sue  where  he  had  agreed  to  keep  in 

S.  W.  651;  Troy  v.  Cheshire  &c.  Co.,  repair  for  the  time  even  though  he 

23  N.  H.  83,  55  Am.  Dec.  177;   State  had  given  it  to  the  county), 

v.   Wood    County,    41   Wis.    28,    35;  ™  Shirk  v.   Board   &c.   of   Carroll 

Pierrepont  v.  Lovelass,   4  Hun    (N.  Co.,  106  Ind.  573,  5  N.  E.  705,  7  N. 

Y.)    696;    Chambersburg  &c.   Co.   v.  E.  251.     Bridges  built  to  accommo- 

Pranklin   County,    6    S.    &   R.    229;  date   travel  over   highways   are,    in 

Freedom   v.   Weed,   40   Me.    383,   63  fact,  part  of  the  highway,  and  the 

Am.    Dec.    670     (holding,    however,  public    cannot    be    deprived    of  .its 

that  the  town  must  have  incurred  highway.      City    of    Logansport    v. 

some   expense   in    repairing) ;    Wei-  Shirk,    88    Ind.    563.      A    highway 

lington  Co.  v.  Wilson,  16  U.  C.  C.  P.  bridge  is  not  appurtenant  to  a  ca- 

124;   Chicago  v.  McGinn,  51  111.  266,  nal.     Shirk  v.  Board  &c.  of  Carroll 

2  Am.  Rep.  295;   Fort  Covington  v.  Co.,  supra;    St.  Louis  Bridge  Co.  v. 

United  State  &c.  R.  Co.,  8  App.  Div.  Curtis,  103  111.  410. 

(N.  Y.)  223,  40  N.  Y.  S.  313.    As  to  "* Freeholders  v.  Red  Bank  &c.,  18 

joint  ownership,  see  Greeley  Tp.  v.  N.  J.  Eq.  91. 

Saline  Co.,  26  Kan.  510.     As  to  ac-  "■>  Shirk  v.   Board  &c.   of   Carroll 

tions  by  other  corporate  owners,  see  Co.,  106  Ind.  573,  5  N.  E.  705,  7  N. 

Chico    Bridge    Co.    v.    Sacramento  E.  251. 
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thority  of  law,  but  if  such  a  bridge  was  built  by  an  individual  and 
adopted  by  the  proper  ofBcers  of  a  governmental  subdivision,  it  became, 
in  the  true  and  strict  sense,  a  public  bridge.  If  not  adopted  by  the 
proper  authority,  such  a  bridge  was  deemed  a  nuisance.^^®  And  it  is 
held  in  a  recent  case  in  Wisconsin  that  in  order  to  make  a  town  liable 
for  injury  to  a  traveler  caused  by  the  defective  condition  of  such  a 
bridge,  it  must  at  least  appear  that  it  had  been  adopted  as  part  of  the 
highway.^^"^  In  this  country,  and  at  the  present  time  in  England, 
bridges  are,  as  a  rule,  built  under  legislative  authority.  This  authority 
is  frequently  conferred  in  express  terms,  but  it  may  be  conferred  by 
implication.^^''  The  rule  of  the  common  law  was  so  strict  that  it  would 
not  peTmit  an  individual,  not  authorized  by  law,  to  build  a  bridge 
across  a  stream,  although  a  highway  led  up  to  it  on  either  side,^^*  but 
in  such  a  case  it  ought,  in  reason,  to  require  very  little  evidence  of 
adoption  or  acceptance  to  relieve  the  builder  from  liability  to  indict- 
ment as  the  author  of  a  nuisance. 

§  54.  (46)  Delegation  of  authority  to  build  and  maintain  toll 
bridges — Franchise  of  maintaining  toll  bridges. — A  toll  bridge,  as  we 
have  seen,  cannot  be  erected  without  legislative  authority,  but  it  has 
been  held  that  the  authority  to  grant  such  a  franchise  may  be  delegated 
to  a  local  governmental  body.^^°  The  authority  to  grant  such  a  corpo- 

™  Payne  v.  Partridge,  1  Salk.  12;  "^  Clark  v.  City,  19  Iowa  199,  87 

Rex   V.   Inhabitants,   2   W.   Blackst.  Am.  Dec.  423;    Colton  v.  Hanchett, 

685,   5  Burr.  2597.     Perhaps  an  ex-  13   111.   615;    Chandler  v.   Montgom- 

ception  to  this  rule  exists  where  a  ery,    31    Ark.    25;     Fall    v.    Sutler 

man   builds   a   bridge   for   his   own  County,  21  Cal.   237.     The  right  to 

convenience  and  the  public  use  it,  maintain   a   toll   bridge   is    a   fran- 

as,  for  instance,  the  owner  of  a  mill  chise,  and  a  franchise  can  only  be 

who  digs  a  mill  race.    1  Ro.  Abridg.,  granted,    directly   or   indirectly,   by 

title   Bridges;    King  v.   Glamorgan,  the   sovereign.     Young  v.   Bucking- 

2  East  356n.  ham,   5   Ohio   485;    Harrell  v.   EUs- 

"»a  Curtiss  V.  Town  of  Bovina,  138  worth,    17    Ala.    576;    Thompson   v. 

Wis.   660,  120  N.  W.  401.     But  see  People,  23  Wend.  (N.  Y.)  537;  West 

ante,  §  33  (28).  River  Co.  v.  Dix,  6  How.  (U.  S.)  507, 

"'  Queen  v.  Inhabitants,  6  Mod.  12  L.  ed.  535;  Whelchel  v.  State,  76 
307;  Beatty  v.  Titus,  47  N.  J.  Ga.  644.  A  toll  bridge  is,  in  a  some- 
Law  89;  Freeholders  v.  State,  42  what  limited  sense,  a  highway. 
N  J.  Law  263;  Penn  Tp.  v.  Perry  Pittsburg  &c.  Co.  v.  Point  Bridge 
Co.,  78  Pa.  St.  457;  Humphrey  v.  Co.,  165  Pa.  St.  37.  30  Atl.  511,  26 
Armstrong  Co.,  56  Pa.  St.  204;  City  L.  R.  A.  323.  No  implication 
of  Eudora  v.  Miller,  30  Kan.  494;  that  franchise  is  exclusive.  Turn- 
Taylor  V.  Davis  Co.,  40  Iowa  295;  pike  Co.  v.  Davidson  County,  91 
Bell  V.  Foutch,  21  Iowa  119;  Long  Tenn.  291,  18  S.  W.  626;  Rice  v. 
V.  Boone  Co.,  32  Iowa  181.  Railroad,  1  Black   (U.  S.)   358,  380, 

^'  Smith  V.  Harkins,  5  Iredell  Eq.  17  L.  ed.  147;    Holyoke  Co.  v.  Ly- 

(N.  C.)  613,  44  Am.  Dec.  83.  man,  15  Wall.    (U.  S.)   500,  512,  21 
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rate  franchise  is  not,  however,  inherent  in  public  corporations,  but  must 
be  conferred  by  statute.  Where  the  statute  confers  authority  upon 
a  public  corporation  or  upon  public  ofiScers,  the  authority  must  be  exer- 
cised by  the  corporation  or  officers  designated  and  cannot  be  dele- 
gated.i^" 

§  55.  (47)  Powers  of  public  corporations  respecting  bridges. — The 

well  settled  general  rule  is  that  public  corporations  have  such  powers 
only  as  are  conferred  upon  them  by  law,  and  this  rule  applies  to  their 
authority  respecting  the  construction  and  maintenance  of  bridges. ^^^ 
When  a  private  corporation  has  erected  a  toll  bridge  at  a  place  where 
it  is  needed  by  the  public,  and  will  there  be  useful,  a  county  having  a 
general  authority  to  construct  bridges  may  purchase  it  for  the  public 
unless  the  statute  forbids,  but  it  is  quite  clear  that  a  county,  unless 
expressly  authorized,  cannot  buy  a  toll  bridge  located  at  a  place  where 
it  would  be  of  no  practical  benefit  to  the  public.^^^  Nor  can  a  county 


L.  ed.  133;  Wright  v.  Nagle,  101  U. 
S.  791,  25  L.  ed.  921.  Effect  of  a 
grant  to  maintain  a  toll  bridge. 
Passaic  &c.  v.  Hoboken,  13  N.  J.  Bq. 
81;  Binghamton  Bridge,  3  Wall.  (U. 
S.)  51,  18  L.  ed.  137;  Turnpike  Co. 
V.  Davidson  County,  91  Tenn.  291, 
18  S.  W.  626;  Enfield  &c.  Co.  v. 
Hartford  &c.  Co.,  17  Conn.  454,  44 
Am.  Dec.  556;  Trent  v.  Cartersville 
&c.  Co.,  11  Leigh  (Va.)  521;  Pisca- 
taqua  &c.  v.  New  Hampshire  &c.,  7 
N.  H.  35;  Parrott  v.  Lawrence,  2 
Dill.  (U.  S.)  332;  Victoria  &c.  v. 
Victoria  Bridge  Co.,  68  Tex.  62,  4  S. 
W.  140;  Wright  v.  Morris,  43  Ark. 
193;  Harrell  v.  Ellsworth,  17  Ala. 
576;  Henderson  v.  Maybin,  3  Rich. 
(S.  C.)  153;  Newburgh  &c.  Co.  v. 
Miller,  5  Johns.  Ch.  101,  9  Am.  Dec. 
274;  Charles  River  Bridge  v.  War- 
ren River  Bridge  Co.,  11  Pet.  (U. 
S.)  420,  500,  9  L.  ed.  773;  Mason  v. 
Harper's  Perry  &c.  Co.,  17  W.  Va. 
396;  Oliver  v.  Thompson's  Pine 
Bridge  Co.,  197  Pa.  St.  344,  47  Atl. 
230. 

^"Maxwell  v.  Bay  City.  &c.  Co.,  41 
Mich.  453,  2  N.  W.  639.  See  also, 
Pleasant  View  Tp.  v.  Shawgo,  54 
Kan.  742,  39  Pac.  704.  As  to  attacks 
upon  franchise  to  build  and  main- 
tain a   toll  bridge,   see   Adams   v. 


Beach,  6  Hill  (N.  Y.)  271;  Thomp- 
son V.  New  York  &c.  Co.,  3  Sandf. 
Ch.  625;  Townsend  v.  Blewett,  5 
How.  (Miss.)  503;  Harrell  v.  Ells- 
worth, 17  Ala.  576,  580;  Charles 
River  Bridge  v.  Warren  River 
Bridge,  7  Pick.  (Mass.)  344.  A  cor- 
poration assuming  to  own  a  toll 
bridge  can  not  avoid  liability  to  one 
who  sustains  injury  because  of  its 
negligence  and  cannot  successfully 
question  its  own  franchise.  Stan- 
ton V.  Haverhill  &c.,  47  Vt.  172. 

™TolI  Bridge  Co.  v.  Osborn,  35 
Conn.  7.  The  grant  of  an  express 
power,  however,  carries  with  it  such 
incidental  powers  as  are  necessary 
to  the  proper  execution  of  the  prin- 
cipal power.  West  River  &c.  Co.  v. 
Dix,  6  How.  (U.  S.)  507,  12  L.  ed. 
535;  Linton  v.  Sharpsburg  &c.  Co., 
1  Grant's  Cases  (Pa.)  414;  Schmidt 
V.  Densmore,  42  Mo.  226;  Baltimore 
&c.  Co.  V.  Pittsburgh  &c.  Co.,  17  W. 
Va.  812.  See  also,  Commonwealth 
V.  Petton  Ferry  Bridge  Co.,  148  Pa. 
St.  621,  24  Atl.  87. 

"^  Board  &c.  of  Fountain  Co.  v. 
Thompson,  106  Ind.  534,  7  N.  B. 
248;  Board  &c.  of  Fountain  Co.  v. 
Wright,  106  Ind.  600,  7  N.  E.  250; 
Board  v.  Rushville  &c.  Co.,  87  Ind. 
502.      See   also   and   compare   both 
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buy  a  bridge  simply  to  advance  the  interests  of  a  private  corporation, 
unless  so  authorized  by  a  direct  statute.  But  vrhere  the  purchase  of 
a  certain  bridge  was  authorized  by  statute,  which  also  authorized  the 
municipal  authorities  designated  to  enter  into  such  contracts  as  they 
might  deem  just  with  a  street  railway  using  the  bridge  and  owning 
a  majority  of  the  stock,  it  wai  held  that  power  to  lease  to  such  street 
railway  company  the  right  to  use  such  bridge  in  connection  with  the 
general  public  was  included  when  such  a  lease  was  necessary  in  order 
to  acquire  the  bridge.^^^^  County  commissioners,  unless  impliedly  or 
expressly  forbidden  by  law,  may  accept  donations  in  aid  of  building 
bridges.^^*  Where  the  statute  prescribes  the  terms  and  conditions  upon 
which  public  corporations  shall  construct  bridges,  it  is  the  duty  of  such 
corporations  to  proceed  in  substantial  conformity  to  the  statutory  re- 
quirements.^''* 

§  56.  Construction  and  construction  contracts. — ^The  public  au- 
thorities, in  the  absence  of  anything  to  the  contrary,  have  a  wide 
discretion  in  determining  the  size  of  bridges  which  they  are  authorized 
to  erect,  and  the  plan  and  method  of  construction.^ ^*^  But  where  the 
statute  expressly  prescribes  the  widty^*''  or  otherwise  limits  such  dis- 
cretion,^^^  the  statute,  of  course,  must  govern.  So,  there  may  be  such 
an  abuse  of  discretion  as  would  induce  the  courts  to  interfere.^^'   It 

principal    and    dissenting    opinions  Atlanta,   57  Ga.   114;    Patterson  v. 

in  Basoom  v.  Oconee  County,  48  S.  Taylor,  98  Ga.  646,  25  S.  E.  771;   St. 

Car.  55,  25  S.  E.  984;    Scott  v.  Des  Clair  County  v.  People,  85  III.  396; 

Moines,  34  Iowa  552.     Where  a  toll  Smith  v.  Harkins,  38  N.  Car.  613,  44 

bridge  purchased  by  the  county  has  Am.  Dec.  83;  State  v.  Comrs.  Hamll- 

been    destroyed    the    commissioners  ton  County,  49  Ohio  St.  301,  30  N.  B. 

may  rebuild  it.    Elliott  v.  Gammon,  785;  Glenn  v.  Moore  County  Comrs., 

76  Ga.  766.     Bonds  executed  to  pay  139  N.  Car.  412,  52  S.  E.  58. 

for   a   toll  bridge   purchased  by  a  "*b  Gould  v.   Schermer,  101   Iowa 

county  are  county  bonds.    Board  &c.  582,  70  N.  W.  697.     As  to  what  is 

of  Co.  of  Dodge  V.  Chandler,  96  U.  meant  by  the  width  of  the  bridge, 

S.  205,  24  L.  ed.  625.  and  what  is  a  suflScient  compliance 

'^a  Multnomah  County  v.  City  &c.  with  the  Minnesota  statute,  see  Gll- 

E.  Co.,  34  Ore.  93,  55  Pac.  441.  lette  &c.  Mfg.  Co.  v.  Aitken  County, 

^  Bingham  v.  Board,  55  Ind.  113.  69  Minn.  297,  72  N.  "W.  123. 

"*  Ada  Township  v.  Grove,  114  ™  See  generally,  Greenleaf  v.  Pas- 
Mich.  77,  72  N.  W.  35.  As  to  duty  quotauk  County,  123  N.  Car.  30,  31 
to  award  contract  for  constructing  S.  E.  264;  Deweese  v.  Hutton,  144 
bridge  to  lowest  bidder,  and  rights  Ind.  114,  43  N.  E.  13;  Megantic 
of  such  bidder,  see  Stanley  v.  Board  Corp.  v.  Nelson  Tp.,  17  Quebec 
&c.,  60  N.  J.  Law  392,  38  Atl.  181.  Super.  Ct.  87;    Sanborn  v.  Linden- 

i«a  Thornton  v.  Roll,  118  111.  350,  thai,  85  N.  Y.  S.  206. 

8    N.    E.    145;    State   v.    Board    of  ™  See   State  v.  Williston,   31  Vt. 

Comrs.  Martin  County,  125  Ind.  247,  153;    Mather  v.  Crawford,  36  Barb. 

25  N.  B.  286.     See  also,  Tuggle  v.  (N.  Y.)  564.    As  where  the  bridge 
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has  been  held  in  Kansas  that  authority  given  county  commissioners 
to  purchase  a  bridge  at  its  true  value  does  not  authorize  them  to  pay 
the  original  cost  of  construction  if  the  bridge  has  evidently  and  clearly 
deteriorated  materially  in  value,^^^  and  that  the  board  of  county  com- 
missioners cannot  delegate  power  to  a  township  to  prepare  plans  and 
make  contracts  binding  upon  the  township  for  the  erection  of 
bridges  ;^^^  but  the  same  court  has  also  held  that,  although  the  county 
commissioners,  under  the  statute,  can  make  no  appropriation  for  a 
bridge  costing  over  two  thousand  dollars  without  submitting  the  matter 
to  vote  of  the  people  and  could  not  evade  this  by  building  a  bridge  in 
separate  sections,  each  costing  less  than  two  thousand  dollars,  yet  they 
are  not  prohibited  from  building  such  a  span  costing  less  than  two 
thousand  dollars,  where,  although  the  entire  bridge  costs  more,  the  rest 
of  it  is  completed  at  the  expense  of  a  private  person  or  corporation.^^' 
The  statutes  of  the  different  states  vary  widely  in  their  provisions 
regarding  the  erection  of  public  bridges,  and  even  in  the  same  state, 
in  many  instances,  a  different  procedure  is  required,  and  different  lim- 
itations as  to  cost  often  exist,  where  a  bridge  is  constructed  by  one  sub- 
division, as  a  county,  for  instance,  from  those  applicable  to  the  con- 
struction of  a  bridge  by  a  city  or  even  a  township.  It  would,  therefore, 
be  a  fruitless  attempt  to  endeavor  to  consider  the  procedure  in  detail. 
Sometimes  a  petition^^"  is  required  and  certain  notices^'^  must  be 
given,  and,  perhaps,  a  hearing  had  or  even  an  election  held.    And, 

could  not  possibly  be  of  public  util-  rett  v.  Brooks,  21  Iowa  145;   Kelly 

Ity  or  is  manifestly  a  "graft"  and  v.  Kennard,  60  N.  H.  1;    Gordon  v. 

fraud.     Something  more  permanent  Strong,  3  App.  Div.   (N.  Y.)  395,  3S 

and    substantial    than     a    pontoon  N.  Y.  S.  922. 

bridge    should   be    built,   but   there  '^°  See  as  to  petition  for  highway 

may  be   good   reason   why   nothing  held  to  imply  construction  of  bridge, 

better   can  be  built  at  once.     Clay  Andrews   v.   Wekenman,    144    Mich. 

City  V.  Roberts,  30  Ky.  L.  820,  99  S.  199,  107  N.  W.  870.    And  as  to  new 

W.  651.  petition  at  adjourned  meeting,   see 

^  State  V.  Pierce,  52  Kan.  521,  35  Board  &c.  of  Ionia  County  v.  Ionia 

Pac.  19.  Circ.  Judge,  134  Mich.  412,  96  N.  "W. 

^=«  Pleasant  View  Tp.  v.   Shawgo,  497. 

54  Kan.  742,  39  Pac.  704.    See  also,  '^i^g  ^^  notice  substantially  com- 

Donnelly  v.   Ossining,   18   Hun    (N.  plying  with  statute,  see  Kansas  City 

Y.)    352.    But  compare   Valley   Tp.  Bridge  &c.  Co.  v.  Board  Comrs.  Wy- 

V.   King   Iron    Bridge    Co.,    4    Kan.  andotte    County,    35    Kan.    557,    11 

App.  622,  45  Pac.  660;  and  see  gen-  Pac.    360;    Delaware   Tp.    v.    Board 

erally.  Perry  v.  Ames,  26  Cal.  372;  &c.  of  Ripley  County,  26  Ind.  App. 

Uhl  V.  Douglass  Tp.,  27  Kan.  80.  97,  59  N.  B.  189.    A  survey  and  esti- 

^^  Kansas  City  Bridge  &c.  Co.  v.  mate  is  also  required  under  some 

Board  of  Comrs.  Wyandotte  County,  statutes.     Deweese  v.   Button    144 

35  Kan.  557,  11  Pac.  360.    See  also,  Ind.  114,  43  N.  E.  13. 
Bell  V.  Foutch,  21  Iowa  119;    Bar- 
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again,  it  is  sometimes  provided  that  the  location  or  the  plans,  or  both 
must  be  approved  by  some  other  body.^^^  So,  competition  is  often 
required  in  the  letting  of  the  contract,^^^  and  where  such  is  the  case 
the  plans  and  specifications  must  usually  be  prepared  in  advance  of 
the  bidding  and  must  not  be  so  uncertain  or  indefinite  as  to  prevent 
competition  upon  the  same  thing.^^*  Other  questions  concerning  the 
authority  of  diEEerent  municipalities  or  governmental  subdivisions  to 
build  bridges  and  the  course  of  procedure  required,  especially  where 
the  bridge  is  on  or  over  a  boundary  Jine,  or  the  like,  are  considered  in 
subsequent  sections  of  this  chapter,  and  it  seems  enough  in  concluding 
this  section,  to  lay  down  the  general  proposition  that  the  statutory 
requirements  must  be  substantially  followed,  and  in  most  instances 
as  to  vital  matters  there  must,  indeed,  be  a  close  adherence  to  the  stat- 
ute in  order  to  make  such  a  construction  contract  strictly  regular  and 
valid.^^^  There  may,  it  is  true,  sometimes  be  a  waiver,  ratification  or 


"^  Where  location  Is  in  discretion 
of  county,  but  state  board  of  public 
works  must  approve  the  plan  before 
bridge  can  be  constructed,  the  ap- 
proval by  the  state  board  of  the  lo- 
cation is  not  required  and  it  should 
not  disapprove  the  plan  merely  be- 
cause it  objects  to  the  location. 
Muskingum  County  v.  Board  of 
Public  Works,  39  Ohio  St.  628.  Com- 
pare Board  &c.  of  Daviess  County  v. 
State,  141  Ind.  187,  40  N.  B.  686. 

133  pollmer  v.  Nuckolls  County,  6 
Neb.  204;  People  v.  Buffalo  Co.,  4 
Neb.  150;  Lehigh  County  v.  Deck- 
ner,  5  Watts  &  S.  (Pa.)  181.  But 
see  Gillette-Herzog  Mfg.  Co.  v.  Ait- 
kin County,  69  Minn.  297,  72  N.  W. 
123;  Bloomfield  v.  Board  of  Chosen 
Freeholders  of  Middlesex  (N.  J.), 
62  Atl.  116.  And  see  as  to  extra 
work  without  new  bidding,  Marion 
County  V.  Foxworth,  83  Miss.  677, 
36  So.  36.  It  has  been  held  under 
an  Indiana  statute  that  it  does  not 
require  the  contract  to  be  let  as  an 
entirety  and  the  county  commis- 
sioner may  let  it  in  separate  parts 
to  different  persons.  Smith  v.  Board 
&c.  of  Miami  County,  6  Ind.  App. 
153,  33  N.  E.  243  (also  holding  that 
changes  may  be  made).  And  see 
Knowlez  v.  City  of  New  York,  176 
N.  Y.  430,  68  N.  E.  860. 

131  Pones  Bros.    Hardware   Co.   v. 


Brb,  54  Ark.  645,  17  S.  W.  7,  13  L. 
R.  A.  353,  and  note;  Boren  v.  Darke 
County  Comrs.,  21  Ohio  St.  311.  See 
also,  Windsor  v.  City  of  Des  Moines, 
101  Iowa  343,  70  N.  W.  214;  Buckley 
v.  City  of  Tacoma,  9  Wash.  253,  37 
Pac.  441;  Stansbury  v.  White,  121 
Cal.  433,  53  Pac.  940;  Packard  v. 
Hays,  94  Md.  233,  51  Atl.  32;  Clark 
V.  Lancaster  County,  69  Neb.  717,  96 
N.  W.  593.  But  compare  as  to  com- 
petition upon  several  sets  of  speci- 
fications, Attorney-General  v.  De- 
troit, 26  Mich.  263;  Bacon  v.  City 
of  Savannah,  86  Ga.  301,  12  S.  B. 
580;  Hitchcock  v.  Galveston,  96  U. 
S.  341,  24  L.  ed.  659. 

^Driftwood  Val.  Tump.  Co.  v. 
Board  Comrs.  Bartholomew  County, 
72  Ind.  226;  Potts  v.  Henderson,  2 
Ind.  327;  McCann  v.  Otoe  County, 
9  Neb.  324,  2  N.  W.  707;  Clark 
V.  Dayton,  6  Neb.  192;  McPhail 
V.  Cumberland  County,  119  N. 
Car.  330,  25  S.  B.  958;  Mathew- 
son  V.  Hawkins,  19  R.  I.  16,  31 
Atl.  430;  Pittsburg  &c.  R.  Co.  v. 
Lawrence  County,  198  Pa.  St.  1,  47 
Atl.  955;  Smithfield  Creek  Bridge, 
In  re,  6  Whart.  (Pa.)  363;  Com- 
monwealth V.  Baker,  212  Pa.  St.  230, 
61  Atl.  910;  People  v.  Board  &c.  of 
Oyster  Bay,  175  N.  Y.  394,  67  N.  B. 
620.  As  to  cases  in  which  there  was 
held    suflBcient    compliance    or    the 
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estoppel/^^  but  this  is  not  ordinarily  so  where  there  is  an  absolute  lack 
of  authority  or  power. ^^' 

§  57.  (48)  Propriety  of  location — When  a  question  of  fact — ^Re- 
view of  decisions  of  county  officers. — ^Whether  a  bridge  is  so  connected 
with  a  common  highway  as  to  be  necessary  for  public  use,  or  whether 
it  is  of  public  utility  are,  in  general,  questions  of  fact.^'^  Where  the 
local  authorities  are  invested  with  authority  to  decide  such  questions, 
their  decisions,  when  fairly  made,  are  generally  conclusive,  except  in 
eases  where  they  are  subject  to  review  on  appeal  or  certiorari.  This 
is  certainly  the  rule  in  analogous  cases,  and  no  reason  is  perceived  why 
it  should  not  prevail  in  cases  concerning  bridges.  This  rule,  as  we  have 
stated  it,  is,  indeed,  substantially  asserted  in  controversies  concerning 
bridges  under  local  control.^^^  There  may,  of  course,  be  cases  where  the 
decisions  of  the  local  authorities  may  be  reviewed  and  overthrovm,  as, 
for  instance,  where  there  is  an  abuse  of  discretion  or  where  the  officers 
have  exceeded  their  authority.^*" 


provision  was  held  merely  directory 
or  not  vital,  see  Croley  v.  Calitornia 
&c.  R.  Co.,  134  Cal.  557,  66  Pac.  860; 
Mitchell  County  v.  Horton,  75  Iowa 
271,  39  N.  W.  394;  Cleveland  Cotton 
Mills  V.  Cleveland  County,  108  N. 
Car.  678,  13  S.  B.  271;  Bullitt 
County  V.  Washer,  130  U.  S.  142,  9 
Sup.  Ct.  499;  Crittenden  County  Ct. 
V.  Shanks,  88  Ky.  475,  11  S.  W.  468; 
Kansas  City  Bridge  &c.  Co.  v.  Board 
Comrs.  Wyandotte  County,  35  Kan. 
557,  11  Pac.  360;  State  v.  Myers,  71 
Kan.  280,  80  Pac.  638. 

^^^  Myers  v.  Commonwealth,  110 
Pa.  St.  217,  1  Atl.  264.  See  also  City 
of  New  Albany  v.  Iron  &c.  Co.,  141 
Ind.  500,  40  N.  E.  44;  Carroll  Coun- 
ty V.  O'Connor,  137  Ind.  622,  35  N. 
E.  1006,  37  N.  E.  16;  Colby  v.  Town 
of  Mt.  Morris,  100  N.  Y.  S.  362; 
Dietrich  v.  Schremms,  117  Mich. 
298,  75  N.  W.  618. 

^"Wrought  Iron  Bridge  Co.  v. 
Board  &c.  of  Hendricks  County,  19 
Ind.  App.  672,  48  N.  E.  1050; 
Wrought  Iron  Bridge  Co.  v.  Jasper 
Tp.,  68  Mich.  441,  36  N.  W.  213; 
Mackey  v.  Columbus  Tp.,  71  Mich. 
227,  38  N.  W.  899;  Wrought  Iron 
Bridge  Co.  v.  Barrett,  12  N.  Y.  St. 
194.     And  some  public  use  or  pay- 


ment without  knowledge  of  breach 
does  not  estop  municipality  from 
asserting  claim  for  damages  for 
contractor's  breach  of  contract. 
Modern  Steel  Structural  Co.  v.  Van 
Buren  County,  126  Iowa  606,  102  N. 
W.  536. 

"«Rex  V.  Inhabitants,  2  East  342; 
State  V.  Northumberland,  44  N.  H. 
628. 

""Board  &c.  of  Macon  Co.  v.  Peo- 
ple, 121  111.  616,  13  N.  E.  220;  Board 
&c.  of  Macon  Co.  v.  People,  24  111. 
App.  410;  Browning  v.  City  of 
Springfield,  17  111.  143,  63  Am.  Dec. 
345n;  Bingham  v.  Board,  55  Ind. 
113;  Board  &c.  of  Hamilton  Co.  v. 
State,  113  Ind.  179,  15  N.  E.  258; 
Travis  v.  Skinner,  72  Mich.  152,  40 
N.  W.  234.  See  also.  Board  of 
Comrs.  Daviess  Co.  v.  State,  141 
Ind.  187,  40  N.  E.  686;  McKinley  v. 
Union  County,  29  N.  J.  Eq.  164;  Peo- 
ple V.  Madison  County,  125  111.  334, 
17  N.  E.  802;  State  v.  Williston,  31 
Vt.  153. 

""See  Garland  v.  Montgomery 
County,  87  Ala.  223,  6  So.  402;  Peo- 
ple V.  Finger,  24  Barb.  (N.  Y.)  341; 
Matter  of  Irondequoit,  68  N.  Y.  376; 
Long  V.  Laufman,  2  Rawie  (Pa.) 
154. 
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§  58.  (49)  Jurisdiction  of  county  officers — ^Bridges  between  two 
counties — ^Legislative  control. — Except  -when  otherwise  provided  the 
authority  of  county  boards  is,  under  the  system  generally  prevail- 
ing in  this  country,  however  it  may  be  at  common  law,  coniined 
to  the  county  over  which  the  law  invests  them  with  jurisdiction,^*^ 
and  they  cannot  direct  the  construction  of  bridges  in  another  county 
although  their  control  over  bridges  within  their  own  county  may  be 
plenary.^*^  Where  there  is  no  statute  authorizing  it,  one  county  cannot 
compel  another  to  join  in  constructing  a  bridge  across  a  stream  which 
flows  between  the  two  counties.^*^  It  is,  of  course,  competent  for  the 
legislature  to  provide  the  manner  in  which  bridges  between  two 
counties,  or  two  cities,  shall  be  constructed  and  maintained,  and  this 
is  often  done.^**  Legislative  authority  over  governmental  corporations 


^"^In  Washer  v.  Bullitt  County, 
110  U;  S.  558,  4  Sup.  Ct.  249,  28  L. 
ed.  249,  it  was  said:  "At  common 
law  a  bridge  was  a  common  high- 
way, and  the  county  was  bound  to 
repair  it.  Reg.  v.  Sainthill,  2  Ld. 
Raym.  1174;  3  Salk.  76;  Rex.  v. 
West  Riding  &o.,  2  East  342.  Under 
the  statute  of  22  Henry  VIII,  which 
has  been  held  to  be  merely  declara- 
tory of  the  common  law,  when  part 
of  a  bridge  happened  to  be  in  one 
shire  and  part  in  another  the  re- 
spective shires  were  bound  to  re- 
pair. Woolrych  Ways,  200."  It  was 
held  that  this  rule  prevails  in  this 
country,  and  that  the  legislature 
may,  "in  its  discretion  authorize  or 
require  one  county  to  build  at  its 
own  expense  a  bridge  or  road  across 
the  boundary  line  between  it  and 
another  county."  The  court  cited 
Rex  v.  Inhabitants  of  Devon,  14 
East  477;  Commissioners  v.  Queen 
Anne  County,  50  Md.  245;  County 
of  Mobile  v.  Kimball,  102  U.  S.  691, 
26  L.  ed.  238;  Hamilton  County  v. 
Mighels,  7  Ohio  St.  109;  Agawam 
'  V.  Hampden,  130  Mass.  528;  Scituate 
V.  Weymouth,  108  Mass.  128;  Nelson 
V.  Washington  County,  14  B.  Mon- 
roe (Ky.)  92.  The  case  from  which 
we  have  quoted  was  before  the  su- 
preme court  a  second  time.  Bullitt 
County  V.  Washer,  130  U.  S.  142,  9 
Sup.  Ct.  499,  32  L.  ed.  885.  The  de- 
cisions referred  to  run  counter  to 
the  general  current  of  the  decisions 


of  the  state  courts  and  can,  we  say 
with  very  great  deference,  hardly  be 
taken  as  authorizing  the  conclusion 
that  the  law  is  that  a  county  may, 
without  statutory  authority,  con- 
struct a  bridge  in  another  county. 
The  cases  cited  from  the  state 
courts  assert  the  power  of  the  leg- 
islature to  authorize  one  county  to 
construct  a  bridge  in  another  coun- 
ty, and,  as  we  venture  to  say,  bear 
only  upon  the  question  of  legisla- 
tive power. 

^*^The  erection  of  a  bridge  within 
the  limits  of  a  county  is  a  work  for 
which  county  money  may  be  legiti- 
mately expended,  notwithstanding 
a  constitutional  provision  inhibit- 
ing counties  from  engaging  in 
works  of  internal  improvements. 
De  Cle*-q  v.  Hager,  12  Neb.  185, '  10 
N.  W.  697.  This  decision  is  mani- 
festly right,  for  it  is  diflBcult  to  con- 
ceive how  anything  could  be  more 
appropriately  within  the  duty  and 
power  of  a  county. 

"'  Garrard  Co.  v.  Boyle  County 
Court,  10  Bush  (Ky.)  208;  Brown 
V.  Merrick  Co.,  18  Neb.  355,  25  N. 
W.  356;  Dimmick  v.  Waltham  &c., 
100  111.  631.  See  Board  v.  Rushville 
&c.  Co.,  87  Ind.  502;  Board  &c.  of 
Fountain  County  v.  Thompson,  106 
Ind.  534,  536,  7  N.  B.  248;  Board  &c. 
of  Fountain  County  v.  Board  &c.  of 
Warren  County,  128  Ind.  295,  301, 
27  N.  E.  133. 

^"McHardy    v.     Corporation    &c. 
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and  public  property  held  by  them  is  practically  supreme,  and  hence  the 
legislature  may,  at  its  discretion,  impose  duties  on  such  corporations 
and  increase  their  powers,  duties  and  liabilities  respecting  such  prop- 
erty, and  may,  where  no  constitutional  provision  forbids,  require  the 
revenues  of  such  corporations  to  be  applied  to  the  building  and 
maintenance  of  public  bridges.^*^ 

§  59.  (50)  Common-law  duty  of  counties  to  repair. — According  to 
the  English  decisions,  the  common  law  devolved  the  duty  of  repair- 
ing bridges  upon  the  county  in  which  the  bridge  is  situated.^*"  By 
that  law  it  was  declared  that  where  a  bridge  was  part  in  one  shire 
and  part  in  another  both  were  bound  to  repair,^*^  and  this  rule  has 
been,  by  some  of  the  courts  of  this  country,  applied  to  counties,^*^ 


Prov.  of  Ont.,  1  App.  C.  628,  629,  39 
U.  C.  Q.  B.  546;  Kendall  v.  People, 
12  111.  App.  210;  State  v.  Canter- 
bury, 28  N.  H.  195.  See  People  v. 
Commissioners,  158  111.  197,  41  N.  E. 
1105;  In  re  Opinion  of  Justices,  99 
Me.  515,  60  Atl.  85.  See  also,  Hun- 
ter V.  Dwight  Tp.,  157  Mich.  634,  122 
N.  W.  267. 

^*=  State  V.  Williams,  68  Conn.  131, 
35  Atl.  24;  Town  of  East  Hartford 
v.  Hartford  Bridge  Co.,  10  How.  (U. 
S.)  511,  533,  13  L.  ed.  518;  Town  of 
Bast  Hartford  v.  Hartford  Bridge 
Co.,  17  Conn.  79;  Brayton  v.  Pall 
River,  124  Mass.  95;  Talbott  County 
V.  Queen  Anne's  County,  50  Md.  245. 
But  the  Michigan  constitution  seems 
to  require  consent  of  the  board  of 
supervisors  of  the  county  In  which 
the  bridge  is  located,  at  least  when 
over  a  navigable  stream.  Dietrich 
V.  Schremms,  117  Mich.  298,  75  N. 
W.  618.  See  generally  as  to  statu- 
tory provisions  for  maintenance  and 
repair  and  apportionment  thereof, 
Dodge  County  v.  Saunders  County, 
70  Neb.  442,  97  N.  W.  617,  100  N.  W. 
934;  Saline  County  v.  Gage  County, 
66  Neb.  839,  92  N.  W.  1050,  97  N.  "W. 
583;  State  v.  Sexton,  124  "Wis.  352, 
102  N.  W.  24;  McMillan  v.  Board 
Comrs.  Payne  Co.,  14  OW.  659,  79 
Pac.  898;  State  v.  City  of  Bangor,  98 
Me.  114,  56  Atl.  589.  And  see  as  to 
taxation  and  providing  funds,  Chi- 
cago &c.  R.  Co.  V.  People,  206  111.  296, 
69  N.  E.  93;  People  v.  Chicago  &c. 
R.  Co.,  205  111.  594,  69  N.  E.  51. 


""Rex  V.  West  Riding,  5  Burr. 
2594;  Rex  v.  Middlesex,  3  B.  &  Ad. 
201;  Regina  v.  Inhabitants,  6  Mod. 
307;  Rex  v.  Inhabitants,  12  East 
192;  Rex  v.  Surrey,  2  Campb.  455; 
Commissioners   v.    Martin,   4   Mich. 

557,  69  Am.  Dec.  333;  Hill  v.  Bos- 
ton, 122  Mass.  344,  23  Am.  Rep.  332; 
Washer  v.  Bullitt  County,  110  U.  S. 

558,  4  Sup.  Ct.  249,  28  L.  ed.  249; 
Bullitt  County  v.  Washer,  130  U.  S. 
142,  9  Sup.  Ct.  499,  32  L.  ed.  885. 
See  Rex  v.  Glamorgan,  2  East  356n; 
Rex  V.  Kent,  2  M.  &  S.  513;  Rex  v. 
St.  Benedict,  4  B.  &  Al.  447. 

"'Woolrych  Ways  200;  1  Haw- 
kins P.  C,  c.  77,  §  2. 

"=  Rapho  V.  Moore,  68  Pa.  St.  404, 
8  Am.  Rep.  202;  Washer  v.  Bullitt 
County,  110  U.  S.  558,  4  Sup.  Ct. 
249,  28  L.  ed.  249;  Agawam  v.  Hamp- 
den, 130  Mass.  528.  See  also  Dutton 
V.  State,  42  Neb.  804,  60  N.  W.  1042; 
State  V.  Titus,  47  N.  J.  L.  89;  Hart- 
ford County  V.  Wise,  71  Md.  43,  75 
Md.  38,  18  Atl.  31.  The  prevailing 
doctrine  of  the  American  courts, 
however,  is  that  as  counties  are  gov- 
ernmental subdivisions,  there  is  no 
duty  to  repair  except  where  the 
duty  is  created  by  statute.  Board 
V.  Reinier,  18  Ind.  App.  119,  47  N. 
E.  642;  Board  of  Comrs.  of  Jasper 
County  V.  Allman,  142  Ind.  573,  42 
N.  E.  206;  Daly  v.  New  Haven  &c. 
Co.,  69  Conn.  644,  38  Atl.  397.  See 
post,  §  62  (53). 
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and  so  extended  as  to  make  such  governmental  subdivisions  liable  in 
damages  to  one  who,  without  contributory  fault  on  his  part,  sustains 
an  injury  because  of  their  negligent  breach  of  that  duty.  But,  while 
the  duty  under  the  common  law  was  adjudged  an  imperative  one,  it 
was  held  that  a  civil  action  could  not  be  maintained,  although  a 
special  injury  was  sustained,  except  in  cases  where  the  franchise  of 
gathering  tolls  was  granted  to  the  governmental  subdivision.^*'  The 
rule  of  the  common  law  imposing  upon  counties  or  hundreds  the  duty 
of  repairing  public  bridges  has  npt  been  sustained  by  many  of  the 
American  courts,  and  the  decisions  of  these  courts  are  very  decidedly 
opposed  to  the  rule.^^" 

§60.  (51)  Bridges  between  two  public  corporations — ^Apportion- 
ment of  cost  of  constructing. — ^Where  the  statute  imposes  upon  one 
public  corporation  the  duty  of  joining  another  in  the  construction  of  a 
bridge,  and  one  of  them,  proceeding  in  all  material  respects  in  con- 
formity to  the  statute,  builds  the  bridge,  and  the  other  refuses  to  join 
in  paying  the  expense  of  erecting  the  bridge,  the  one  by  whom  the 
bridge  was  so  constructed  is  entitled  to  reimbursement.^^^  But  to 
support  a  claim  for  reimbursement,  the  public  corporation  asserting 
the  claim  must  show  that  the  bridge  was  such  as  the  law  authorized  it 
to  construct,  that  it  was  the  duty  of  the  corporation  of  whom  reimburse- 
ment is  sought  to  join  in  constructing  it,  and  that  the  proceeding  has 

""Russell    V.    Men    of    Devon,    2  field,  61  Mass.  490,  494;   Whitall  v. 

Term  R.  667;   Makinnon  v.  Penson,  Freeholders,  40  N.  J.  L.  302;    post, 

25  Eng.  Law  &  Bq.  457;    Riddle  v.  §  62  (53). 

Proprietors     &c.,      7      Mass.      169;  "'Pittsburg  v.   Clarksville,   58  N. 

Weightman  v.  Corp.  of  Washington,  H.  291.     See  also.  City  of  Flemings- 

1  Black    (U.   S.)    39,  17  L.   ed.   52;  burg   v.    Fleming   County,    127   Ky. 

Oilman  v.  Laconia,  55  N.  H.  130,  20  120,     105     S.     W.     133;     People    v. 

Am.  Rep.  175;    Young  v.  Com'rs,  2  Steuben  County,   146  N.  Y.  107,  40 

Nott  &  McC.  (S.  Car.)   537;   Beards-  N.    E.    738;    Guilder   v.    Ostego,    20 

ley  V.  Smith,  16  Conn.  368,  375,  41  Minn.  74;  Brookline  v.  Westminster, 

Am.  Dec.  148;  Mower  v.  Leicester,  9  4  Vt.   224;    Waupun  v.   Chester,   61 

Mass.  247,  6  Am.  Dec.  63.  Wis.  201,  21  N.  W.  251;   Village  of 

1=° Judge  Dillon  says:    "The  com-  Bloomer  v.   Town   of  Bloomer,   128 

mon-law   responsibility   of    counties  Wis.   297,    107    N.   W.    974.     Where 

to '  repair    bridges    has    never    pre-  one  public  corporation,  acting  upon 

vailed  in  the  United  States."    2  Dil-  an    erroneous    construction    of    the 

Ion   Munc.  Corp.,   §   728n.     The  de-  statute,   pays  more   than  Its   share 

cisions      sustain     this      statement,  of    the    expense     of    repairing    a 

Hedges  v.  Madison,  1  Gil.  (111.)  567;  bridge,    it    cannot   recover   it   from 

Hill    V.    Livingston,    12    N.    Y.    52;  the    other    corporation.      Flynn    v. 

Huffman  v.  San  Joaquin  Co.,  21  Cal.  Commissioners  &c.,  118  N.  Y.  19,  22 

426;   Mower  v.  Inhabitants,  9  Mass.  N.  B.  1109. 
247,  6  Am.  Dec.  63;  Sawyer  v.  North- 
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in  all  material  particulars  conformed  to  the  statute.^^^  The  right 
asserted  in  such  a  case  is  a  statutory  one,  and,  under  the  familiar  rule, 
it  is  encumbent  upon  the  party  who  seeks  to  enforce  such  a  right  to 
affirmatively  show  a  case  within  the  statute  and  a  substantial  com- 
pliance with  the  statutory  requirements.  Such  a  claim  is  said  to  be  not 
one  existing  as  of  common  right,  but  is  one  of  statutory  creation.^"^ 
"Wliere  the  statute  prescribes  the  terms  and  conditions  upon  which  a 
county  may  construct  a  bridge  between  it  and  another  county,  the 
terms  and  conditions  prescribed  must  be  complied  with  or  the  county 
that  builds  the  bridge  cannot  recover  of  the  other  county  any  part  of 
the  expense  of  constructing  such  bridge.^''*  One  county  cannot  right- 
fully require  contribution  of  another  county  to  the  cost  of  building  a 
bridge  unless  the  bridge  is  located  at  the  place  indicated  by  the  stat- 
ute."°  It  is  held  that  where  a  city  erects  a  bridge,  by  virtue  of  stat- 
utory authority,  between  two  counties,  it  cannot  rightfully  discontinue 
the  same  nor  avoid  the  diity  of  keeping  it  in  repair.^^'  In  Kentucky 


^==Tlie  Board  &c.  of  Fountain 
County  v.  Thompson,  106  Ind.  534, 
7  N.  E.  248.  See  also.  People  v.  Mc- 
Henry  County,  110  111.  93;  Colfax 
Co.  V.  Butler  County,  83  Neb.  803, 
120  N.  W.  444. 

^^  Browning  v.  Board,  44  Ind.  11. 
See  also,  Dimick  v.  Waltham,  100 
111.  631;  Jefferson  County  v.  St. 
Louis  County,  113  Mo.  619,  21  S.  W. 
217;  Brown  v.  Merrick  County,  18 
Neb.  355,  25  N.  W.  356;  Bristol 
County,  In  re,  193  Mass.  257,  79  N. 
E.  339.  As  to  the  power  of  the 
legislature  to  compel  public  corpo- 
rations to  join  in  constructing 
bridges,  and  to  apportion  the  ex- 
pense thereof  between  such  corpo- 
rations, see  Chidsey  v.  Canton,  17 
Conn.  475,  478;  Board  &c.  of  Martin 
County  V.  Mitcheltree  Free  Tp.,  4 
Ind.  App.  424,  30  N.  B.  937;  Board 
V.  Washington  Tp.,  121  Ind.  379,  23 
N.  E.  257;  Board  v.  People,  24  111. 
App.  410;  Skinner  v.  Henderson,  26 
Fla.  121,  7  So.  464,  8  L.  R.  A.  55; 
Board  &c.  of  Champaign  County  v. 
Condit,  120  111.  301,  11  N.  B.  394; 
Com'rs  of  Shawnee  County  v.  To- 
peka,  39  Kan.  197,  18  Pac.  161; 
State  V.  St.  Croix  County,  83  Wis. 
340,  53  N.  W.  698;  Carter  v.  Cam- 
bridge, 104  Mass.  236,  237;  Com'rs 
&c.  V.  Queen  Anne  &c.  Co.,  50  Md. 


245;  Casey  v.  Tama  County,  75 
Iowa  655,  656,  37  N.  W.  138,  citing 
State  v.  Railroad  Co.,  45  Iowa  139; 
Quinton  v.  Burton,  61  Iowa  471,  473, 
16  N.  W.  569,  upon  the  point  that  a 
bridge  may  be  located  upon  land 
dedicated  by  the  owner  for  a  high- 
way. Appropriation  for  a  desig- 
nated bridge  cannot  be  used  to  build 
another.  Board  v.  People,  65  111. 
App.  410;  People  v.  Board,  168  111. 
351,  48  N.  B.  100. 

i«  Board  v.  Board,  146  Ind.  138,  45 
N.  B.  60.  See  also.  Town  of  Can- 
dor V.  Town  of  Tioga,  11  App.  Div. 
(N.  Y.)  502,  42  N.  Y.  S.  911.  See 
as  to  the  duty  where  one  of  the  two 
counties  assumes  payment  of  the 
entire  cost,  Sheridan  v.  Township 
&c.,  180  Pa.  St.  439,  36  Atl.  868. 
And  see  as  to  waiver  of  notice,  Day 
V.  Day,  94  N.  Y.  153.  And  as  to  ir- 
regularities not  defeating  right  to 
contribution,  Cass  County  v.  Sarpy 
County,  72  Neb.  93,  100  N.  W.  197. 
See  also,  Colby  v.  Town  of  Mt.  Mor- 
ris, 100  N.  Y.  S.  362. 

1==  People  V.  Kings  County,  151  N. 
Y.  190,  45  N.  E.  453;  People  v. 
Shelby  County,  168  111.  351,  48  N.  B. 
100.  See  Appeal  of  Hogsett  (Ap- 
peal of  Youghiogheny  Bridge),  182 
Pa.  St.  618,  38  Atl.  478. 

""Brunswick  v.  Bath,  90  Me.  479, 
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the  duty  of  building  and  maintaining  bridges  in  cities  seems  to  depend 
largely  upon  their  nature  and  use  and  the  circumstances  of  each  par- 
ticular case;  if  wholly  for  county  use  it  seems  that  the  duty  is  upon 
the  county,  while  if  part  for  county  and  part  for  city  use,  there  may, 
and  generally  should  be,  an  apportionment  of  the  expense.^'*^ 

§  61.  (53)  liability  of  cities  and  incorporated  towns — Distinction 
between  such  corporations  and  counties. — In  some  of  the  states  no 
public  corporation,  unless  invested  with  the  right  to  collect  toll,  is 
liable  in  a  civil  action  for  failure' to  keep  bridges  and  highways  in 
repair,  unless  the  liability  is  created  by  statute.  In  most  of  the  states, 
however,  a  breach  of  the  duty  to  repair  is  held  to  impose  upon  cities, 
towns,^^^  and  incorporated  villages,  a  liability  for  resulting  damages, 
but,  while  this  is  held,  most  of  the  courts  deny  that  there  is  any  lia- 


38  Atl.  532.  See  also,  Bremer 
County  V.  Walstead,  130  Iowa  164, 
106  N.  W.  352. 

'"  Nelson  County  v.  City  of  Bards- 
town,  30  Ky.  L.  870,  99  S.  W. 
940;  City  of  Flemlngsburg  v.  Flem- 
ing County,  127  Ky.  120,  105  S.  W. 
133;  Leslie  County  v.  Wooten,  75  S. 
W.  208,  25  Ky.  L.  870. 

™  Goshen  v.  Myers,  119  Ind.  196, 
21  N.  E.  657;  "Wabash  v.  Carver,  129 
Ind.  552,  29  N.  E.  35,  13  L.  R.  A. 
851;  Greensboro  v.  McGibbony,  93 
Ga.  672,  20  S.  E.  37;  Polk  County 
V.  Cedartown,  110  Ga.  824,  36  S.  E. 
50;  Marseilles  v.  Howland,  124  111. 
547,  16  N.  E.  883;  Shawnee  County 
V.  Topeka,  39  Kan.  197,  18  Pao.  161; 
Cascade  Co.  v.  Great  Falls,  18 
Mont.  537,  46  Pac.  437;  Williams  v. 
Petoskey,  108  Mich.  260,  66  N.  W. 
55.  "We  have  cited  at  this  place  only 
a  few  of  the  many  cases  support- 
ing the  text,  and  they  are  cases  in 
which  the  bridge  was  not  originally 
built  by  the  city,  or  having  other 
peculiar  features  making  them  par- 
ticularly strong  authorities  in  this 
connection.  But  compare  Owen 
County  V.  "Washington  Tp.,  121 
Ind.  379,  23  N.  E.  257;  Spearbracker 
V.  Larrabee,  49  "Wis.  573,  25  N.  "W. 
555.  In  City  of  "Winona  v.  Botzet, 
169  Fed.  321,  it  is  held  that  damages 
for  injury  to  person  as  well  as  prop- 
erty are  recoverable  for  failure  of  a 
city  to  use  reasonable  care  to  keep 


its  bridges  safe  for  travelers,  and 
that  its  duty  is  not  limited  to  acts 
within  the  confines  of  the  bridge 
or  street,  but  extends  to  those  out- 
side which  render  the  bridge  or 
street  unsafe  for  travelers.  The 
term  "town"  is  used  by  us  as  desig- 
nating a  municipal  corporation,  in- 
corporated as  such  but  of  less  size 
than  a  city.  City  of  Indianapolis 
V.  Higgins,  141  Ind.  1,  40  N.  E.  671; 
State  V.  Denny,  118  Ind.  449,  452,  21 
N.  E.  274,  4  L.  R.  A.  65n;  Plinn  v. 
State,  24  Ind.  286.  The  cases  cited 
hold  that  the  word  "town"  may  in- 
clude cities.  See  Morgan  v.  Men- 
zies,  60  Cal.  341;  Murray  v.  Menefee, 
20  Ark.  561.  "We  do  not,  we  may 
add,  use  the  word  "towns"  as  desig- 
nating that  class  of  public  corpora- 
tions the  members  of  which  in  many 
of  the  cases  are  denominated  "town- 
ships," but  use  it  in  the  sense  in 
which  it  is  used  in  such  cases  as 
Martin  v.  People,  87  111.  524;  Harris 
V.  Schryock,  82  111.  119;  People  v. 
Village  of  Harvey,  142  111.  573,  32  N. 
E.  295.  The  New  England  town  is 
different  from  incorporated  towns 
of  many  other  states.  Bloomfield  v. 
Charter  Oak  Bank,  121  U.  S.  121,  7 
Sup.  Ct.  865,  30  L.  ed.  923;  Bow  v. 
Allenstown,  34  N.  H.  351,  69  Am. 
Dec.  489.  But  townships  are  some- 
times made  liable.  Pearl  v.  Benton 
Tp.,  136  Mich.  697,  100  N.  "W.  188; 
post,  §  64  (55). 
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bility  on  the  part  of  counties  or  townships.  It  is,  we  confess,  much 
more  diflSeult  for  us  to  perceive  how  there  can  be  any  distinction  be- 
tween municipal  corporations  and  counties  respecting  liability  for 
defective  bridges,  than  it  is  to  conceive  a  reason  for  denying  a  liability 
on  the  part  of  any  public  or  governmental  corporation  where  there 
is  no  statute  creating  it.  If  it  be  granted  that  a  public  corporation,  such 
as  a  city,  is  liable  because  it  is  charged  with  a  public  duty  and  in- 
vested with  means  to  enable  it  to  perform  that  duty,  it  is  logically 
impossible,  as  it  seems  to  us,  for  one  who  proceeds  on  principle  to  avoid 
the  conclusion  that  a  county  charged  with  a  specific  duty,  and  provided 
with  the  means  of  performing  it,  is  likewise  liable.  The  American  cases 
do,  however,  make  a  distinction  between  such  public  corporations  as 
cities  and  incorporated  towns,  and  such  corporations  as  counties  and 
townships,  for,  as  we  have  seen,  the  overwhelming  weight  of  authority 
is  that  cities  and  incorporated  towns  are  liable  for  negligence  respecting 
bridges,  and  that  counties  and  townships  are  not.  Both  are  govern- 
mental corporations  invested  with  authority  over  a  designated  locality, 
and  what  is  the  duty  of  one  is,  in  its  essential  nature,  the  duty  of  the 
other,  and  if  one  is  liable  for  a  breach  of  duty,  if  we  keep  to  principle, 
we  must  affirm  that  so,  also,  is  the  other.^^"  The  reason  which  in- 
fluenced the  judgment  of  the  court  in  the  case^°"  on  which  the  com- 
mon-law rule  principally  rests  does  not  apply  to  counties  charged  with 
a  duty  and  provided  with  the  means  to  enable  them  to  perform  it.  The 
reason  which  gives  that  decision  support  is  that  there  was  no  cor- 
poration provided  by  law  with  the  means  of  performing  the  duty 

""Judge  Dillon  says:    "It  must  be  Munlc.  Corp.    (3d  ed.),  §  998.     The 

confessed  that  it  is  not  easy  to  find  ground    upon    which    counties    are 

solid  legal  grounds  to   sustain  this  held  liable  is   not  simply  implied; 

distinction.      To    a    limited    extent,  it    is   the    inevitable    result    of   the 

the  same  view  has  elsewhere  been  principle  that  where  there  is  a  clear 

taken.     It  must  be   confessed  that  legal  duty  and  a  negligent  breach, 

it  is  not  easy  to  find  a  legal  basis  one  who   sustains  a   special   injury 

for   the    distinfction    between    cities  has    a    right    to    damages.      Judge 

and  counties  to  keep  the  streets  and  Thompson    strongly    presents    this 

highways     under    their     respective  view    of    the   question.      5    Thomp. 

jurisdictions  in  repair,  whereby  the  Neg.   (2d  ed.),   §  5918,  et  seq.     See 

former  are  held  to  an  implied  civil  also,  Anne  Arundel  County  Com'rs 

liability  for  damages  caused  by  the  v.  Carr,  —  Md.  — ,  73  Atl.  668. 
negligence  of  this  duty,  and  the  lat-        ""Russell    v.    Men    of    Devon,    2 

ter  are  held  not  to  be  thus  liable.  Term   R.   667.     In  speaking  of  the 

Discarding     this     distinction,     the  action  which  the  statute  of  Winton 

courts,  in  a  few  instances,  have  de-  gave    against    the    hundred.    Lord 

cided   that   counties   and   cities   are  Kenyon  said:    "And  when  they  gave 

equally  free  from  implied  civil  lia-  the   action  they  virtually   gave  the 

bility   in   such   cases."     2    Dillon's  means  of  maintaining  that  action." 
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which,  as  the  court  asserted,  undeniably  rested  upon  the  county,  and 
as  this  reason  fails  -when  applied  to  counties  invested  with  the  means  of 
performing  that  duty,  so  must  the  rule.  But  when  it  is  considered  that 
no  action  will  lie  against  the  state,  and  that  public  corporations  are 
governmental  instrumentalities — a  city  just  as  essentially  so  as  a 
county^^^ — ^it  is  exceedingly  difScult  to  conceive  any  valid  reason  upon 
which  it  can  be  held  that  either  is  liable  where  there  is  no  statute 
creating  such  liability.  The  people  constitute  the  corporation,  whether 
it  be  a  county  or  a  city,  and  they  are  part  of  the  sovereigns  of  the 
state,  and.it  is  a  departure  from*  principle  to  hold  a  governmental 
agency  liable  unless  it  is  expressly  made  liable  by  statute,^"^  but  if  one 
subdivision  is  liable,  so,  if  the  law  is  to  be  consistent,  must  be  another 
where  the  law  charges  both  with  a  specific  duty  and  supplies  both  with 
the  means  of  performing  that  duty.^°^  The  courts  which  hold  that  both 
of  such  subdivisions  are  liable  are  at  least  consistent,  if  nothing  more. 

§  62.  (53)  Liability  of  counties  for  failure  to  repair — Statutory 
liability. — Some  of  the  courts  hold,  as  we  have  elsewhere  said,  that 
counties  are  liable  under  the  common  law  where  they  are  charged  vrith 
a  specific  duty,  and  provided  with  the  means  of  enforcing  it^  for  a  neg- 
ligent breach  of  the  duty,^®*  but  the  very  decided  weight  of  authority 

"^In  Henderson  v.  Covington,  14  313,  17  Am.  Rep.  603;  County  Com- 

Bush    (Ky.)    312,  the  court  said  of  missloners    v.    Baker,    44    Md.    1; 

municipal  corporations:    "They  are  House  v.  Board,  60  Ind.  580,  28  Am. 

agencies  of  the  sovereign,  to  whom  Rep.    657;    Prltchett    v.    Board,    62 

certain    powers    are    delegated    be-  Ind.    210;    Board    &c.    of    Sullivan 

cause  they   can   safely  be   confided  County  v.  Arnett,  116  Ind.  438,  19 

to,    and    can   be   more   intelligently  N.  E.  299;    Harris  v.  Board  &c.  of 

and  advantageously  exercised  by,  a  Vigo  County,  121  Ind.  299,  23  N.  B. 

local  magistracy   than  by  the   sov-  92;  Casey  v.  Tama  County,  75  Iowa 

ereign  power  in  the  state."  655,  37   N.  W.   138;    Huff  v.  Powe- 

i»2  Detroit  v.  Blackeby,  21  Mich,  shiek  County,  60  Iowa  529,  50  N. 
84,  4  Am.  Rep.  450;  Navasota  v.  W.  418;  Cooper  v.  Mills  County,  69 
Pearce,  46  Tex.  525,  26  Am.  Rep.  Iowa  350,  28  N.  W.  633;  Trustees 
279.  See  also.  El  Paso  County  v.  v.  Gibbs,  L.  R.  1  H.  L.  93;  Mahonoy 
Bish,  18  Colo.  474,  33  Pac.  184;  v.  Scholly,  84  Pa.  St.  136;  Soper  v. 
Bailey  v.  Lawrence  County,  5  S.  Henry  County,  26  Iowa  264;  Bast- 
Dak.  393,  59  N.  W.  219,  49  Am.  St.  man  v.  Clackamas  County,  32  Fed. 
881.  24.      See    also,    Morris    County    v. 

^^  See  also,  the  reasoning  in  Vails  Hough,  55  N.  J.  L.  628,  28  Atl.  86. 

v.   Amenla,  4  N.  Dak.  239,  245,  59  The  opinion  in  the  case  last  named 

N.  W.  1092.  discusses  the  question  with  ability 

^»*  County  V.  Wise,  71  Md.  43,  75  and  force,  and  Its  reasoning  is  not 

Md.  38,  18  Atl.  31;    Mayor  v.  Mar-  easily  answered.     The  long  line  of 

rlott,  9  Md.  160,  66  Am.  Dec.  326;  Indiana  cases  holding  that  there  is 

Mayor    v.    Pendleton,    15    Md.    12;  a   common-law   duty   to  repair  and 

Flynn  v.  Canton  County,  40  Md.  312,  liability  for  a  negligent  breach  of 
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is  that  there  is  no  liability  unless  it  is  created  by  statute.^"^  Some  of 
the  courts,  notwithstanding  their  denial  of  the  general  doctrine,  hold 
that  a  failure  to  comply  with  a  statute,  as,  for  instance,  by  failing  to 
take  a  bond  from  a  contractor,  will  make  the  county  liable.  Thus,  it 
has  been  held,  that  where  the  county  conmiissioners  are  required  to 
take  a  bond  from  the  contractor  who  constructs  the  bridge,  the  county 
will  be  liable  if  the  commissioners  fail  to  exact  the  required  bond.^''^ 
This  doctrine  is  modified  by  another  case  which  holds  that  the  liability 
of  the  county  does  not  extend  beyond  the  time  which  the  bond  of 
the  contractor,  had  it  been  given,  would  have  covered.^"^    But  it  is 


duty  have  been  expressly  overruled, 
and  the  doctrine  of  the  courts  of 
that  state,  as  asserted  by  the  re- 
cent decisions,  is  that  in  the  ab- 
sence of  a  statutory  provision  pre- 
scribing the  duty  it  does  not  exist. 
Board  &c.  of  HUntington  County  v. 
Bonebrake,  146  Ind.  311,  312,  45  N. 
E.  470;  Board  v.  Allman,  142  Ind. 
573,  42  N.  B.  206,  39  L.  R.  A.  58n; 
Board  v.  Reinier,  18  Ind.  App.  119, 
47  N.  E.  642. 

^■^  White  V.  Chowan,  90  N.  C.  437, 
47  Am.  Rep.  534;  Clark  v.  Adair,  79 
Mo.  536;  Marion  Co.  v.  Riggs,  24 
Kan.  255;  Crowell  v.  Sonoma  Co.,  25 
Cal.  313;  Freeholders  v.  Strader,  3 
Harr.  (N.  J.)  108,  35  Am.  Dec.  530; 
Cooley  V.  Chosen  Freeholders,  27  N. 
J.  L.  415;  Hill  v.  Boston,  122  Mass. 
344,  23  Am.  Rep.  332;  Com'rs  of 
Highways  v.  Martin,  4  Mich.  557,  69 
Am.  Dec.  333;  White  v.  County  of 
Bond,  58  111.  297,  11  Am.  Rep.  65; 
Greene  Co.  V.  Eubanks,  80  Ala.  204; 
Barbour  County  v.  Brunson,  36  Ala. 
362;  Askew  v.  Hale  County,  54  Ala. 
639,  25  Am.  Rep.  730;  Barnett  v. 
Contra  Costa,  67  Cal.  77,  7  Pac.  177; 
Scales  V.  Chattahoochee  County,  41 
Ga.  225;  Monroe  County  v.  Flynt, 
80  Ga.  489,  6  S.  B.  173;  Pry  v. 
County  of  Albemarle,  86  Va.  195,  19 
Am.  St.  879;  Watkins  v.  County 
Court,  30  W.  Va.  657,  5  S.  E.  654; 
Woods  V.  Colfax  County  &c.,  10  Neb. 
552,  7  N.  W.  269;  Swineford  v. 
Franklin  Co.,  73  Mo.  279;  Oilman 
V.  County  &c.,  8  Cal.  52,  68  Am.  Dec. 
290,  notes,  pp.  294-295;  Lorillard 
V.  Town  of  Monroe,  11  N.  Y.  392,  62 
Am.  Dec.  120,  122;  Wood  v.  Tipton 

6 — Elliott  R.  and  S. 


County,  7  Baxter  (Tenn.)  113,  32 
Am.  Rep.  561;  Brabham  v.  Super- 
visors, 54  Miss.  363,  28  Am.  Rep. 
352;  Downing  v.  Mason  County,  87 
Ky.  208,  8  S.  W.  264,  12  Am.  St. 
473;  Altnow  v.  Town  of  Sibley,  30 
Minn.  186,  14  N.  W.  877,  44  Am. 
Rep.  191;  Bailey  v.  Lawrence  Coun- 
ty, 5  S.  Dak.  393,  59  N.  W.  219,  49 
Am.  St.  881.  No  such  remedy  is 
given  by  statute  in  Louisiana 
against  a  parish,  and  if  there  is  any 
such  liability  for  private  injury  it 
is  only  where  there  are  requisite 
funds  to  make  repairs.  Bankins  v. 
Police  Jury  of  Calcasieu  Parish,  116 
La.  639,  40  So.  925.  The  cases 
which  hold  counties  not  liable  de- 
clare that  they  are  quasi,  or  govern- 
mental, corporations,  and  therefore 
not  to  be  held  to  the  same  respon- 
sibility as  a  town  or  city;  but  in 
view  of  the  fact  that  counties  are 
generally  as  completely  organized 
as  cities  or  towns  and  are  Invested 
with  powers  as  effective,  it  is  dif- 
ficult to  vindicate  the  doctrine  as- 
serted. 

^"Greene  County  v.  Eubanks,  80 
Ala.  204;  Arnold  v.  Henry  County, 
81  Ga.  730,  8  S.  B.  606;  Lee  County 
v.  Yarbrough,  85  Ala.  590,  5  So.  341. 
But,  it  is  held,  the  county  is  not 
liable  for  injury  to  a  stray  horse. 
Lee  County  v.  Yarbrough,  supra. 

^"Monroe  Co.  v.  Flint,  80  Ga.  489, 
6  S.  E.  173.  See  also,  Dougherty 
County  V.  Newsom,  107  Ga.  811,  33 
S.  E.  660.  But  it  is  held,  in  another 
case,  that  if  the  commissioners  suf- 
fer the  bond  to  expire  before  the 
time  limited  by  law,  the  county  will 
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held  to  extend  to  a  free  bridge  on  a  private  road.^'^  It  is,  of  course, 
competent  for  the  legislature  to  impose  a  liability  for  a  breach  of 
the  duty  to  repair  upon  such  governmental  corporations  as  counties 
and  townships,  and  in  some  of  the  states  statutes  have  been  enacted 
making  counties  and  townships  liable  for  a  negligent  failure  to  repair. 
Where  there  is  such  a  statute  the  liability  is  such  only  as  the  statute 
creates.  The  foundation  of  the  doctrine,  which  many  of  the  courts 
assert,  that  a  county  is  liable  for  a  negligent  breach  of  duty  is  that 
it  is  charged  by  law  with  the  duty  gf  maintaining  bridges  and  invested 
with  the  means  of  performing  the  duty,  and  where  there  is  no  law  im- 
posing the  duty  upon  the  county  there  can  be  no  liability.  It  has 
accordingly  been  Justly  held  that  a  county  is  liable  for  the  class  of 
bridges,  only,  which  the  statute  requires  or  authorizes  it  to  build  and 
maintain.^"^  Unless  the  bridge  is  such  as  the  statute  makes  it  the 
duty  of  the  county  to  repair  there  is  no  liability. 

§  63.  (54)  Breaoh  by  a  county  of  the  duty  to  repair. — ^Where  the 
law  imposes  upon  a  county  the  duty  of  maintaining  bridges  in  a  reason- 
ably safe  condition  for  travel  it  must  exercise  ordinary  care,  skill  and 
diligence  to. keep  its  bridges  in  proper  repair.  There  is  no  substantial 
diversity  of  opinion  as  to  the  measure  of  care  where  the  duty  exists. 
The  dispute  falls  upon  the  ques|;ion  whether  there  is  any  liability  on 
the  part  of  the  county  for  failure  to  repair.  The  existence  of  the  duty 
being  granted,  there  is  really  no  conflict  of  authority  as  to  what  con- 
stitutes negligence,  for  the  ordinary  rules  governing  eases  where  there 
is  negligence  in  failing  to  perform  a  duty  enjoined  by  law  are  ap- 
plicable.^^"  So,  the  general  rules  and  principles  regarding  contribu- 

be  liable.     Davis  v.  Home,   64   Ga.  113  Mich.  377,  71  N.  W.  643;   More- 

69.     See  generally.  Cook  v.  DeKalb  land   v.    Mitchell   County,   40    Iowa 

County,   95   Ga.  218,   22   S.  E.   151;  394;    Board   &c.    of   Fulton    County 

Kelvington    v.    Macon    County,    103  v.  Rickel,  106  Ind.  501,  7  N.  E.  220. 

Ga.  106,  17  S.  E.  1009.  See  Bettys  v.  Denver  Tp.,  115  Mich. 

^i*  Barks  v.  Jefferson  County,  119  228,  73  N.  W.  138;    Faulk  v.  Iowa 

Ala.  600,  24  So.  505.  County,  103  Iowa  442,  72  N.  "W.  757; 

'""Taylor  v.  Davis  Co.,  40  Iowa  Shaw  v.  Saline  Tp.,  113  Mich.  342, 
295;  Moreland  v.  Mitchell  County,  71  N.  W.  648;  Minkley  v.  Springs- 
40  Iowa  394;  Long  v.  Boone  Co.,  32  well  Tp.,  113  Mich.  347,  71  N.  W. 
Iowa  181;  Regina  v.  Inhabitants,  14  649;  Brown  v.  Laurens  County,  38 
Bug.  L.  &  E.  116;  Board  of  Com'rs  S.  Car.  282,  17  S.  E.  21.  See  also, 
V.  Bailey,  122  Ind.  46,  23  N.  E.  672.  as  to  what  is  or  is  not  negligence  in 
See  also,  Schroeder  v.  Multnomah  such  cases,  the  following  recent  de- 
County,  45  Ore.  92,  76  Pac.  772.  cisions:    Wilson  v.  Wapello  County, 

""Murray  v.  Board,  58  Kan.  1,  48  129  Iowa  77,  105  N.  W.  363;  Clingan 

Pac.  554;   Perkins  v.  Delaware  Tp.,  v.  Dixon  County,  74  Neb.  807,  105 
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tory  negligence^ '^  are  applicable  here  as  elsewhete.  Where  the  county 
is  under  a  legal  duty,  whether  created  by  statute  or  imposed  by  the 
common  law,  to  keep  a  bridge  reasonably  safe,  it  will  be  held  answer- 
able for  a  negligent  failure  to  exercise  ordinary  care  to  ascertain  and 
provide  against  the  action  of  time  and  the  elements  upon  the  materials 
of  which  the  bridge  is  constructed.  Due  care  requires  that  the  local 
officers  should  take  notice  of  the  tendency  of  timber  to  decay,  and  a 
failure  to  exercise  such  care  may  constitute  actionable  negligence. '^^^ 

§64.  (55)  Liability  of  townships  for  failure  to  repair. — In  most  of 
the  states  a  township  is  a  governmental  corporation  with  very  narrow 
powers,^'^  and  unless  the  statute  so  provides  is  not  under  a  duty  to 
keep  bridges  in  repair.  In  some  of  the  states  townships  are  charged 
with  the  duty  of  maintaining  bridges,  provided  with  means  for  per- 
forming this  duty,  and  held  liable  for  a  negligent  breach  of  such 
duty.^'^  This  doctrine  cannot  prevail  where  the  tovmship  is  not  in- 
vested with  authority  to  procure  funds  for  building  and  maintaining 


N.  W.  710;  Wilson  v.  Town  of  Barn- 
stead,  74  N.  H.  78,  65  Atl.  298; 
Meaney  v.  City  of  Boston,  194  Mass. 
396,  80  N.  B.  522.  See  post,  §§  66, 
615,  617,  856,  as  to  proximate  cause 
where  horse  is  frightened,  or  the 
like;  also.  Cooper  v.  Richland  Coun- 
ty, 76  S.  Car.  202,  56  S.  B.  958,  10 
L.  R.  A.  (N.  S.)  799,  121  Am.  St. 
946;  note  to  Pharr  v.  Morgan's 
Louisiana  &c.  Co.  (115  La.  Ann. 
138),  in  10  L.  R.  A.  (N.  S.)  710; 
note  to  Cavanaugh  v.  Centerville  &c. 
Co.,  7  L.  R.  A.  (N.  S.)  907. 

"'See  post,  §§  67,  859. 

"^Rapho  V.  Moore,  68  Pa.  St.  404, 
8  Am.  R.  202;  Board  &c.  of  Howard 
County  V.  Legg,  110  Ind.  479,  11  N. 
E.  612;  Board  v.  Legg,  93  Ind.  523, 
47  Am.  Rep.  390;  Fort  Wayne  v. 
.  Coombs,  107  Ind.  75,  7  N.  E.  743,  57 
Am.  Rep.  82.  Compare  Blakeley  v. 
Laurens  County,  55  S.  Car.  422,  33 
S.  B.  503.  See  also,  post,  §§  64,  627. 
But  compare  Creighton  v.  Board 
Chosen  Freeholders  Hudson  County, 
70  N.  J.  L.  350,  57  Atl.  870,  and  see 
Robe  V.  Snohomish  County,  35 
Wash.  475,  77  Pac.  810. 

"''As  to  right  of  township  to  join 
with  county  in  building  a  bridge, 
see  Uhl  v.  Douglass  Tp.,  27  Kan. 
80.  As  to  powers  concerning  bridges 


generally,  see  Donnelly  v.  Ossining, 
18  Hun  (N.  Y.)  352;  Birge  v.  Berlin 
Iron  Bridge  Co.,  133  N.  Y.  477,  31 
N.  E.  609;  Abendroth  v.  Greenwich, 
29  Conn.  356;  Elmendaro  Tp.  v. 
Kansas  Bridge  Co.,  6  Kan.  App.  640, 
49  Pac.  784.  As  to  right  of  town- 
ships to  maintain  an  action  for  in- 
juries to  bridges,  or  highways,  see 
Middlefield  v.  Church  &c.  Co.,  160 
Mass.  267,  35  N.  B.  780;  Fishkill  v. 
Fishkill  &c.  Co.,  22  Barb.  (N.  Y.) 
634;  St.  Louis  &c.  Co.  v.  Summit,  3 
111.  App.  155;  Neshkoro  v.  Nest,  85 
Wis.  126,  55  N.  W.  176. 

"•  Stebbins  v.  Keene,  55  Mich.  552, 
22  N.  W.  37;  Moore  v.  Kenockee  Tp., 
75  Mich.  332,  42  N.  W.  944,  4  L.  R. 
A.  555n;  Pearl  v.  Benton  Tp.,  136 
Mich.  697,  100  N.  W.  188;  Zimmer- 
man V.  Conemaugh  Tp.  (Pa.),  5  Atl. 
45;  Bettys  v.  Denver  &c.,  115  Mich. 
228,  73  N.  W.  138;  Medina  Tp.  v. 
Perkins,  48  Mich.  67,  71,  11  N.  W. 
810.  For  the  general  rule  that 
townships  are  not  liable  for  defec- 
tive highways,  in  the  absence  of 
statute  and  cases  as  to  their  liabil- 
ity under  various  statutes,  see 
James  v.  Wellston  Twp.,  18  Okla.  56, 
90  Pac.  100,  13  L.  R.  A.  (N.  S.) 
1219  and  extended  note. 
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bridges,  since  its  chief  support,  in  the  case  of  a  county,  is  the  fact  that 
the  county  and  not  the  township  has  at  its  command  the  means  of  per- 
forming the  duty  imposed  upon  it.^^^  A  corporation  without  means  to 
perform  a  duty  cannot,  upon  principle,  be  held  liable  for  a  non-per- 
formance of  the  duty,  where  the  statute  does  not  clearly  prescribe  the 
duty. 

§  65.  (56)  liability  of  cities  and  incorporated  towns  for  failure  to 
repair. — Municipal  corporations,  suph  as  cities,  towns  and  incorpo- 
rated villages,  are  generally  held  to  be  under  a  duty  to  so  construct 
bridges  built  by  them,  that  they  shall  be  reasonably  safe  for  passage,  and 
to  so  maintain  such  bridges,  and  those  under  their  dominion  no  matter 
by  whom  they  were  originally  constructed,  that  they  shall  be  reasonably 
safe  for  travel  by  one  who  uses  ordinary  prudence  and  care.^^*  By 
bridges  under  the  dominion  of  municipal  corporations  we  mean  such 
as  they  have  control  over,  and  for  the  maintenance  of  which  they  may 
rightfully  use  the  corporate  funds.  It  results  that  if  there  is  a  legal 
duty,  the  negligent  breach  of  it  renders  the  wrong-doing  corporation 
liable  to  an  action  to  one  who  sustains  a  special  injury.  In  those 
jurisdictions  which  do  not  recognize  the  'New  England  rule  there  can 
be  no  question  that  if  there  is  a  liability  respecting  streets,  so,  also, 
must  there  be  a  liability  for  defective  bridges.  The  basis  of  municipal 
liability  for  defective  municipal  bridges  is  essentially  the  same  as  that 
respecting  streets;  the  corporate  responsibility  is  commensurate  with 
the  corporate  duty  and  power.^^'  As  we  have  said,  public  corporations 

™Yeager  v.    Tippecanoe   Tp.,    81  657;    Trout  v.   City  of  Elkhart,  12 

Ind.    46.      See    also,    Posey    Tp.    v.  Ind.   App.  343,   345,   39  N.   E.   1048, 

Senour,  42  Ind.  App.  580,  86  N.  E.  and  see  ante,  §  52.    It  has  been  held 

440.  that  lack  of  funds  will  not  relieve 

""  City  of  Topeka  v.   Hempstead,  from  negligence  in  failing  to  repair. 

58  Kan.  328,  49  Pac.  87;   Snyder  v.  Carney   v.    Marseilles,    136    111.   401, 

Albion,    113    Mich.    275,    71    N.    W.  26  N.  E.  491,  29  Am.  St.  328.     But 

475;    Perry   v.    Worcester,    6    Gray  see  Eveleigh  v.  Hounsfleld,  34  Hun 

(Mass.)   544,  546,  66  Am.  Dec.  431;  (N.  Y.)  140.    See  ante,  §  50  (43). 

Holmes  v.  Hamburg,  47   Iowa  348;  "'Quoted,   City   of   Greensboro   v. 

City  of   Chicago  v.  Powers,   42   111.  McGibbony,  93  Ga.  672,  20  S.  E.  37; 

169,  89  Am.  Dec.  418;   Joliet  v.  Ver-  cited,  Bentley  v.  City  of  Atlanta,  92 

ley,    35    111.    58,    85   Am.   Dec.   342;  Ga.  623,  18  S.  E.  1013.     See  City  of 

Auberle  v.  City  of  McKeesport,  179  Galveston    v.    Posnainsky,    62    Tex. 

Pa.   St.   321,   36   Atl.   212;    Titus   v.  118,    50   Am.   Rep.    517;    Parker   v. 

Town  of  New  Scotland,  42  N.  Y.  S.  Mayor  &c.,  39  Ga.  725,  99  Am.  Dec. 

152,  11  App.  Div.  (N.  Y.)  266;  Lan-  486.    See  also,  Grantham  v.  Chicago, 

glois  City  V.  Cohoes,  58  Hun  (N.  Y.)  236  111.  9,  86  N.  E.  152,  19  L.  R.  A. 

226,  11  N.  Y.  S.  908;  City  of  Goshen  (N.  S.)  1178n. 
T.   Myers,   119   Ind.   196,   21   N.   B. 


85  BRIDGES.  •  §    66 

I 

are  not  insurers  of  the  safety  of  their  bridges,  and  consequently  are 
not  liable,  although  a  bridge  be  in  fact  unsafe,  unless  its  unsafety  is 
attributable  to  their  negligence.^'' 

§  66.  (57)  Bridges  owned  by  private  corporations — ^Duty  of  mu- 
nicipal corporations  respecting. — It  is  an  indefensible  departure  from 
sound  principle  to  hold  municipal  corporations  liable  for  the  unsafe 
condition  of  bridges  belonging  to  private  corporations  and  exclusively 
vrithin  the  control  of  a  private  corporation,  or  for  bridges  which  it 
is  the  exclusive  duty  of  private  corporations  to  maintain.  The  grant  of 
authority  over  streets  and  bridges  does  not  imply  that  the  municipality 
shall  have  charge  of,  or  be  liable  for,  the  unsafe  condition  of  a  bridge 
not  under  its  control  or  supervision  as  a  bridge  of  the  local  public.^'' 
Public  corporations  are  not  provided  with  means  for  maintaining  such 
bridges,  and  there  can,  therefore,  be  no  just  reason  for  fastening  a 
liability  upon  such  corporations. 

§  67.   (58)  Bridges  owned  by  different  public  corporations. — The 

doctrine  of  municipal  liability  for  defective  bridges  cannot  be  extended 
to  bridges  over  which  the  corporation  does  not  have  control,  and  for  the 
maintenance  of  which  it  is  not  authorized  to  raise  money,  for  the 
chief  support  the  doctrine  of  municipal  liability  has — slender  enough 
at  best — is  that  it  has  at  its  command  funds  with  which  to  make  the 
bridge  safe,  and  this  is  not  true  in  regard  to  bridges  owned  by  private 
corporations.  Nor  can  it  be  said  with  justice  that  cities  are  chargeable 
with  the  duty  of  maintaining  bridges  owned  by  a  county  or  a  township, 
since  city  funds  cannot  be  applied  to  the  maintenance  of  such  bridges. 

™  See  also,  Gavin  v.  Chicago,  97  dared  in  the  case  of  Indianapolis 

III.  66,  37  Am.  Rep.   99;    Bettys  v.  v.   McClure,   2   Ind.   147.     See  also, 

Denver  Tp.,  115  Mich.  228,  73  N.  W.  Board  v.  Washington  Township,  121 

138;   Morris  County  v.  Hough,  55  N.  Ind.  379,  23  N.  E.  257;   Sandersville 

J.    L.    628,    28    Atl.    86;     Johnson  v.  Hurst,  111  Ga.  453,  36  S.  B.  757; 

County  V.  Carmen,  71  Neb.  682,  99  Carpenter  v.   Cohoes,   81   N.   Y.   21, 

N.  W.  502.     Compare  also  Milliken  37  Am.  Rep.  468.     A  public  eorpo- 

v.  Board  of  Chosen  Freeholders  of  ration  may,  of  course,  be  made  lia- 

Somerset  County,  —  N.   J.  — ,  71  ble  by  statute  for  the  care  of  such 

Atl.  290.  bridges,    or    there    may    be    cases 

"°  Lowrey  v.   City  of  Delphi,   55  where  the  facts   of  the   particular 

Ind.  250,  is,  in  so  far  as  it  asserts  case  are  such  as  make  it  the  duty 

a  liability  against  the  city  for  the  of  the  corporation  to  exercise  ordi- 

unsafe  condition  of  the  canal  com-  nary  care  to  provide  means  to  pre- 

pany's  bridges,  erroneously  decided,  vent  injury  from  the  unsafe  condl- 

and  is  in  direct  conflict  with  the  tion  of  such  bridges, 
sound  and  reasonable  doctrine  de- 
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Nor  are  the  officers  chosen  to  represent  cities  the  represeBtatives  of  the 
public  corporation  which  owns  the  bridge.^'"  Such  bridges  may,  how- 
ever, form  part  of  the  municipal  streets,  and  when  this  is  true  it  may 
be  that  it  becomes  the  duty  of  the  municipality  to  exercise  ordinary- 
care  to  maintatn  them  in  a  reasonably  safe  condition  for  travel,  but 
this  duty  can  only  arise  when  the  bridges  form  part  of  the  streets  of  the 
city  and  are  so  used.^^^  It  is  an  ancient  rule,  and  a  sound  one,  that 
to  charge  a  person  for  negligence  respecting  a  public  work,  the  law 
must  have  imposed  upon  him  a  duty  so  as  to  make  that  neglect  culpa- 
IiIqIsz  pjtj^g  ^^|.y.  ^jjjgj^  jjgg  ^i  ^i^g  foundation  of  actionable  negligence 

cannot  be  justly  said  to  rest  upon  a  municipal  corporation  in  respect 
to  bridges  owned  or  controlled  by  another  governmental  corpora- 
tion.^ ^^  Nor  can  a  county  be  liable  for  a  bridge  within  the  limits  of  a 
town  or  city  if  the  bridge  is  under  the  control  of  the  city  or  town, 
although  it  may  have  been  originally  constructed  by  the  county;  but 
if  the  county  remains  the  owner  and  in  control  of  the  bridge,  it  is 
responsible  for  a  negligent  failure  to  keep  it  in  repair  if,  in  the  par- 
ticular jurisdiction,  it  is  so  responsible  for  its  own.  bridges.^**  Such  a 


™  Board  &c.  of  Owen  County  v. 
Washington  Township,  121  Ind.  379, 
23  N.  E.  257.  See  Clark  v.  Com- 
monwealth, 14  Bush  (Ky.)  166; 
State  v.  Jones,  18  Tex.  874;  Helple 
v.  City  of  East  Portland,  13  Ore.  97, 
8  Pac.  907;  Town  of  Palatine  v. 
Kreuger,  121  111.  72,  12  N.  E.  75; 
Carpenter  v.  Cohoes,  81  N.  Y.  21,  21 
Albany  L.  J.  374.  See  also,  Veeder 
V.  Little  Falls,  100  N.  Y.  343.  Com- 
pare Mayor  v.  Sheffield,  4  Wall.  (U. 
S.)  189,  71  L.  ed.  416;  Brusso  v. 
Buffalo,  90  N.  Y.  679. 

^^^Clty  of  Goshen  v.  Myers,  119 
Ind.  196,  21  N.  E.  657;  Board  v. 
Beprez,  87  Ind.  508;  City  of  Eudora 
V.  Miller,  30  Kan.  494,  2  Pac.  685; 
Schemer  v.  Rochester,  15  Abb.  N. 
C.  (N.  Y.)  57;  Hyatt  v.  Rondout,  44 
Barb.  (N.  Y.)  385.  We  suppose  that 
where  a  bridge  becomes  part  of  a 
street  by  use  it  may  properly  be  re- 
garded as  belonging  to  and  under 
the  control  of  the  city  in  all  cases 
where  the  rights  of  persons  entitled 
to  travel  upon  the  street  are  in- 
volved. 

"^Esp.  Nisi  Prius  365;  Mayor  &c. 
V.  Henley,  3   Barn.  &  Ad.  77.     In 


Styles  V.  Long  County,  70- N.  J.  L. 
301,  57  Atl.  448,  a  contractor  was 
held  not  to  be  liable  to  the  injured 
party  although  he  had  agreed  with 
the  board  of  chosen  freeholders  of 
the  county  to  be  responsible,  and 
the  court  said:  "Where  an  injury 
to  the  plaintiff  arises  out  of  the 
failure  of  the  defendant  to  perform 
a  contract  with  the  third  person, 
the  defendant,  in  the  absence  of 
positive  duty,  apart  from  the  duty 
to  perform  the  contract,  is  not  liable 
to  the  plaintiff,  where  the  duty  of 
a  third  person  intervenes  between 
the  neglect  of  the  defendant  and  the 
injury  to  the  plaintiff." 

^  Carpenter  v.  City  of  Cohoes,  81 
N.  Y.  21,  37  Am.  Rep.  468;  Veeder 
V.  Little  Palls,  100  N.  Y.  343,  3  N. 
E.  306;  Indianapolis  v.  McClure,  2 
Ind.  147;  Board  v.  Washington  Tp., 
121  Ind.  379,  23  N.  E.  257;  Bishop 
V.  City  of  Centralia,  49  Wis.  669,  6 
N.  W.  353. 

^  Eyler  v.  County  Commissioners, 
49  Md.  257,  33  Am.  Rep.  249.  The 
court  decides  in  this  case  that  a 
canal  company  which  crosses  a 
highway  must  bridge  it  when  pub- 
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bridge  may,  however,  become  the  bridge  of  the  city  or  town  by  adop- 
tion, by  force  of  a  legislative  enactment,  or  by  virtue  of  the  annexation 
of  territory  pursuant  to  statutory  provisions.^^^ 

§  68.  (59),  Assumption  of  ownership — Liability  where  two  public 
corporations  are  owners. — ^Where  a  city  takes  charge  of  a  bridge  and 
asserts  control  and  ownership  over  it,  there  is  sufficient  reason  for  hold- 
ing it  bound  to  keep  the  bridge  in  repair.^*^  The  reason  is  found  in 
the  ancient  and  settled  doctrine  that  a  public  corporation  may  by 
adoption  so  far  make  a  bridge  its  own  as  to  become  charged  with  the 
duty  of  using  ordinary  care  to  keep  it  in  a  reasonably  safe  condition 
for  travel. ^^'  A  city  may  be  liable  for  a  failure  to  keep  a  bridge  in 
repair  which  forms  part  of  one  of  its  streets,  although  the  county  may 
have  joined  with  it  in  the  purchase  of  the  bridge.^^'  If  two  corporations 
are  charged  with  the  joint  duty  of  maintaining  a  bridge,  it  would 
seem,  under  the  familiar  rule,  that  one  of  several  joint  wrong-doers 
may  be  sued  alone,  that  the  plaintiff  may  elect  to  sue  one  or  both ;  but 
it  has  been  held  that  where  two  villages  are  charged  with  the  duty  of 
maintaining  a  bridge,  each  is  responsible  for  the  maintenance  of  its 
side  of  the  structure.^^'  Principle  seems  to  condemn  this  doctrine,  and 

lie    necessity    requires,     and     cites  ^  Mackay   v.    Salt   Lake   City   29 

Northern  &c.  Co.  v.  Mayor,  46  Md.  Utah   247,   81  Pac.   81,   82    (quoting 

425,  but, holds  the  county  liable  for  text);    Sewell  v.  City  of  Cohoes,  75 

failure  to  repair,  because,  as  it  said,  N.  Y.  45,  31  Am.  Rep.  418;   Hord  v. 

that   duty    rests   primarily    on    the  Village,  26  111.  App.  41;   Williams  v. 

county.     It  is  not  altogether  clear  Village  of  Petoskey,  108  Mich.   260, 

that  the  ultimate  conclusion  reached  66   N.   W.    55;    City   of   Greensboro 

by    the    court   is    correct,    although  v.    McGibbony,    93    Ga.    672,    20    S. 

the  decision  is  placed  upon  a  some-  B.  37.    See  Bonebrake  v.  Board,  141 

what    peculiar     statute.      Compare  Ind.  62,  40  N.  E.  141;  City  of  Goshen 

dicta   in   prevailing  and   dissenting  v.  Myers,  119  Ind.  196,  21  N.  E.  657; 

opinions  in  City  of  Plemingsburg  v.  Saulsbury  v.   Village  of   Ithaca,   94 

Fleming   County,   127   Ky.   120,   105  N.  Y.  27,  46  Am.  Rep.  122. 

S.  W.  133.  '"State  v.  Demaree,  80  Ind.  519; 

^  See  City  of  Rosedale  v.  Golding,  State  v.  Town  of  Campton,  2  N.  H. 

55  Kan.  167,  40  Pac.  284;  Greenwood  513;    Watson  v.  Proprietors  &c.,  14 

V.  Westport,  60  Fed.  560;   Williams  Me.   201,   31   Am.    Dec.   49;    Rex   v. 

V.   Village    of   Petoskey,    108    Mich.  West  Riding,  5  Burr.  2594;    Regina 

260,  66  N.  W.  55;   ante,  §  52.     The  v.  Wilts,  3   Salk.  381;   Rex  v.  Lan- 

principle      that      annexation      may  cashire,  2  B.  &  Ad.  813;  Rex  v.  Kent, 

transfer  control  of  a  highway  from  2  Maule  &  S.  513;   Rex  v.  West  Rid- 

one  governmental  corporation  to  an-  ing,  2  East  342. 

other   is   influencial   upon   the   doc-  ^»"  Commissioners   Shawnee  Co.  v. 

trine  stated  in  the  text.     See  as  to  Topeka,  39  Kan.  197,  18   Pac.  161; 

the  effect  of  annexation  of  territory,  Hawxhurst   v.    New   York,   43    Hun 

City   of   Frankfort  v.    Coleman,    19  (N.  Y.)   588. 

Ind.  App.  368,  49  N.  B.  474,  65  Am.  '»» Village    of    Marseilles    v.    How- 

St.  412.  land,  124  111.  547,  16  N.  E.  883.    In 
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it  is  quite  difBcult  to  perceive  how  it  can  be  given  just  practical  eiJeet, 
since  it  may  often  be  beyond  the  power  of  the  plaintiff  to  determine  just 
which  party  should  be  sued.  The  question  may,  however,  be  so  con- 
trolled by  statute  as  to  require  the  conclusion  that  there  is  no  joint 
liability,  but  in  the  absence  of  a  statutory  provision  to  the  contrary 
it  seems  to  us  that  it  should  be  held  that  there  is  only  one  structure, 
and  that  the  duty  respecting  it  is  not  divisible. 

§  69.  (60)  Exercise  of  the  authprity  to  constmct  bridges — Conse- 
quential damages. — A  public  municipal  corporation  having  a  general 
authority  to  construct  bridges  must  exercise  it  with  due  regard  to  the 
rights  of  others,  and  must  employ  ordinary  care  and  skill  to  prevent 
injury  to  other  property.  It  has  no  right  to  unnecessarily  obstruct  the 
flow  of  water,^'"  nor  to  injure  mill  privileges  or  other  property.^'^ 
But  where  there  is  authority  to  construct  a  bridge,  and,  due  care  and 
diligence  are  exercised  in  its  erection,  the  corporation  will  not  be 
responsible  for  purely  consequential  damages.  The  principle  involved 
in  such  cases  is  the  same  as  that  which  prevails  in  cases  of  the  improve- 
ment of  streets,  for  where  public  officers  engaged  in  the  performance  of 
a  public  duty  exercise,  with  care,  skill  and  diligence,  the  authority  con- 
ferred upon  them,  neither  they,  nor  the  corporation  which  they  repre- 
sent, will  be  liable  in  damages  except  where  a  statute  expressly  creates  a 
liability.  If,  however,  there  is  a  lack  of  reasonable  care  and  skiU,  the 

Lyman  v.  Hampshire,  140  Mass.  311,  Gray  (Mass.)  110.  See  also,  Tyler 
this  question  was  argued  but  not  v.  Tacoma  County,  109  Cal.  618,  42 
decided,  the  court  holding  that  the  Pac.  240;  Mootry  v.  Danbury,  45 
question  of  non-joinder  was  not  be-  Conn.  550,  29  Am.  Rep.  703;  note 
fore  it  as  there  was  no  plea  in  abate-  to  Mizell  v.  McGowan  (129  N.  Car. 
ment.  But  it  seems  to  indicate  that  93),  in  85  Am.  St.  707,  708,  714. 
there  would  be  a  joint  liability  and  But  compare  Maguth  v.  Board  of 
there  are  other  cases  to  that  effect.  Chosen  Freeholders  Passaic  County, 
Tolland  v.  Willington,  26  Conn.  578;  72  N.  J.  L.  226,  62  Atl.  679,  holding 
Ripley  v.  Essex  County,  40  N.  J.  L.  that  the  New  Jersey  statute  creat- 
45;  Hawxhurst  v.  New  York,  43  Hun  ing  a  liability  applied  only  in  cases 
(N.  Y.)  588.  "Where  a  specific  part  where  parties  had  sustained  dam- 
only  is  under  control  of  one  and  age  through  neglect  of  duties  owed 
it  is  made  liable  only  for  an  in-  to  the  general  public,  and  not  to  a 
jury  received  on  that  part,  then  the  case  where  by  reason  of  smallness 
liability  is  held  several  and  not  of  a  culvert  under  a  bridge  the 
joint.  Perkins  v.  Oxford,  66  Me.  water  of  the  stream  is  backed  up  on 
545;  Sheridan  v.  Palmyra  Tp.,  180  private  property. 
Pa.  St.  439,  36  Atl.  868.  See  for  '"Perry  v.  City  of  "Worcester,  6 
liability  of  two  counties  in  Ne-  Gray  (Mass.)  544,  66  Am.  Dec.  431; 
braska,  Buffalo  County  v.  Kearney  Spencer  v.  Hartford  &c.  Co.,  10  R.  I. 
County,  83  Neb.  550,  120  N.  W.  171.  14;  Riddle  v.  Delaware  County,  156 
»» Lawrence     v.     Inhabitants,     5  Pa.  St.  643,  27  Atl.  569. 
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corporation  -will,  under  the  prevailing  rule,  be  liable  to  one  who  sus- 
tains a  special  injurj'.  The  care  required  is  not  extraordinary  in  degree, 
but  is  what  is  usually  termed  "ordinary  care"  or  reasonable  care.  What 
is  ordinary  care  in  one  case  may  be  negligence  in  another,  for  the  care 
must  be  such  as  the  situation  and  circumstances  demand. 

§  70.  (61)  Extraordinary  freshets  and  storms. — A  bridge  must  be 
constructed  with  reference  to  the  stream  it  crosses,  and  reasonable  care 
must  be  exercised  to  so  construct  it  that  it  shall  be  suflScient  against 
freshets  which  may  be  apprehended,  and  so  as  not  to  do  unnecessary 
injury  to  other  property  when  such  freshets  do  occur.  It  is  the  duty  of 
the  corporate  ofScers  to  exercise  reasonable  care  to  make  themselves  ac- 
quainted with  the  history  of  the.  stream  and  to  acquire  a  knowledge 
of  the  location  and  its  surroundings,  and  they  must  also  make  a  proper 
use  and  application  of  the  knowledge  and  information  so  acquired. 
While  corporate  authorities  are  not  bound  to  take  precautions  against 
extraordinary  and  unprecedented  floods,  they  must  nevertheless  exer- 
cise due  care  to  provide  against  such  as  may  be  reasonably  expected 
to  occur,  although  they  may  not  be  of  frequent  occurrence.^"^  The 
general  doctrine  is  that  a  corporation  is  not  liable  for  an  injury  pro- 
duced by  a  violent  and  unprecedented  storm,  and  it  can  hardly  be  said, 
with  justice,  that  because  an  extraordinary  storm  has  once  visited  a 
locality  that  it  will  again  visit  it.^"^  Much,  indeed,  must  depend  upon 

'^  Allen  v.  City  of  Chippewa  Falls,  11   Cush.    (Mass.)    299;    "Wendell   v. 

52  Wis.  430,   9  N.  W.  284,  38  Am.  Pratt,  12  Allen  (Mass.)  464;   Bell  y. 

Rep.    748;     City    of    Evansville    v.  M'Clintock,  9  Watts  119;  Richardson 

Decker,    84    Ind.    325,    328,    43    Am.  v.  Kier,  34  Cal.  64;  Campbell  v.  Bear 

Rep.  86;  Ross  v.  City  of  Madison,  1  River  Co.,  35  Cal.  679;   Morris  Canal 

Ind.   281,  48   Am.   Dec.   361;    Louis-  Co.   v.    Ryerson,   27   N.   J.    L.    457; 

ville  &e.  Co.  v.  Thompson,  107  Ind.  Kansas  &c.  Co.  v.  Miller,  2  Colo.  442. 

442,  8  N.  E.  18,  9  N.  E.  357,  57  Am.  Floods  which   are   known   to   occur 

Rep.  120;    Fletcher  v.  Smith,  L.  R.  at  wide  and  irregular  intervals  are 

2  App.  Cas.  781,  43  -L.  J.  Ex.  D.  70;  regarded  as  ordinary  floods,  against 

Blyth  V.  Birmingham,  11  Exch.  781.  which    provision    should    be    made. 

In  the   following  cases  the   storms  Gray  v.  Harris,  107  Mass.  492,  9  Am. 

and   freshets   were   held   to   be   ex-  Rep.  61;  Dorman  v.  Ames,  12  Minn. 

traordinary      and      unprecedented:  451. 

Withers  v.  North  Kent,  3  H.  &  N.        "=Flori   v.   City  of   St.   Louis,   69 

969;    International   &c.    Co.   v.   Hal-  Mo.  341,  33  Am.  Rep.  504;  Pittsburgh 

loren,  53  Tex.  46,  37  Am.  Rep.  744;  &c.  Co.  v.  Gilleland,  56  Pa.  St.  445, 

Gillespie   &c.    Co.   v.    St.    Louis   &c.  94  Am.   Dec.   97;    Livezey  v.  Phila- 

Co.,    6    Mo.    App.    554;     Lapham    v.  delphla,  64  Pa.  St.  106,  3  Am.  Rep. 

Curtis,  5  Vt.  371,  26  Am.  Dec.  310;  578;    Ellet  v.   St.  Louis  &c.  Co.,  76 

China    v.    Southwlck,    12    Me.    238;  Mo.  518;  Nashville  &c.  Co.  v.  David, 

Shrewsbury     v.     Smith,     12     Cush.  6  Helsk.    (Tenn.)   261,  19  Am.  Rep. 

(Mass.)   177;   Oakham  v.  Holbrook,  594;    Lehigh  Bridge  Co.  v.  Lehigh 
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the  frequency  with  which  great  storms  or  freshets  have  visited 
the  particular  locality.  Where  the  freshet  or  storm  can  be  considered  as 
"an  act  of  God,"  within  the  meaning  afBxed  to  that  phrase  by  the  law, 
there  is  no  liability.^'* 

§  71.  (62)  Authority  to  construct  bridges — Extent  and  scope  of. — 

The  authority^"^  to  build  a  bridge  necessarily  carries  with  it  the  right 
to  do  all  such  work  as  is  essential  to  the  construction  of  a  structure 
of  the  character  and  dimensions  demanded  by  the  public  necessity  and 
convenience,^*"  but  the  right  must  be  exercised  with  care  and  skill  and 
with  reasonable  regard  to  the  rights  of  others.^°^  The  authority  to 
construct  a  bridge  implies  that  it  shall  be  constructed  in  the  usual 
mode,  except  where  the  statute  prescribes  the  mode  of  construction, 
but  much  is  necessarily  left  to  the  discretion  of  the  ofBcers  upon  whom 
the  authority  is  conferred.^*^  If,  however,  the  statute  specifically  pro- 
vides the  mode  in  which  bridges  shall  be  constructed,  it  is  the  duty  of 
those  to  whom  the  authority  is  granted  to  conform  to  the  statutory 
requirements  in  all  material  respects,  for  a  substantial  departure  from 
the  statute  will  constitute  the  corporation  a  wrong-doer.^"'  It  is  the 
duty  of  a  corporation  engaged  in  erecting  a  bridge  to  use  reasonable 
care  and  skill  to  provide  proper  signals,  warnings  or  guards  to  prevent 
injury  to  boats  using  the  stream  and  to  persons  traveling  along  the 

Coal  &c.  Co.,  4  Rawle   (Pa.)    9,  24;  liable   to    an    employe    engaged    in 

Forster    v.    Juniata    Bridge    Co.,    4  building  a  bridge  for  injuries  sus- 

Har.   (Pa.)   393.     See  also,  Sprague  tained  because  of  the  negligence  of 

V.  Worcester,  13  Gray   (Mass.)   193.  the  county. 

^'"An  interesting  discussion  of  the  "^Attorney-General  v.  Bridge  Co., 
general  question  will  be  found  in  20  Grant  (tJ.  C.)  34;  Attorney-Gen- 
Chicago  &c.  Co.  V.  Sawyer,  69  111.  eral  v.  Mid  Kent  &c.,  L.  R.  3  Ch. 
285,  and  in  the  notes  in  18  Am.  Rep.  100;  Flanagan  v.  Philadelphia,  42 
613,  618.  Pa.   St.  219;    Silver  v.  Missouri  &c. 

"=  See  Haight  v.  Day,  1  Johns.  Ch.  Co.,  101  Mo.  79,  13  S.  W.  410;    St. 

18;    Clarke  v.  Birmingham  &c.  Co.,  Louis  &c.  Co.  v.  Keokuk  &c.  Co.,  31 

41  Pa.  St.  147.  Fed.  755;    Commonwealth  v.  Breed, 

^''As  public  bridges  are  designed  4  Pick.   (Mass.)   460.    A  substantial 

to  promote  the  public  convenience,  compliance  with  the  statute  is  suf- 

statutes  conferring  authority  to  con-  ficient.     Regina   v.    Great   Western 

struct  them  are  liberally  construed.  &c.  Co.,  12  U.  C.  Q.  B.  250;    Ward 

Rex  V.  West  Riding  &c.  Co.,  2  W.  v.  Great  Western  &c.  Co.,  13  U.  C. 

Bl.  685,  5  Burr.  2594.  Q.  B.  315. 

"'Clarke  v.  Birmingham  &c.  Co.,  ™ Mullen  v.  Town  of  Rutland,  55 

41  Pa.  St.  147;   The  Modoc,  26  Fed.  Vt.  77;  The  Modoc,  26  Fed.  718.    In 

718;    Evans  v.  North  Side  &c.  Co.,  the   case  last  cited   the   court  held 

26    Fed.    718.      See    Brecknock    &c.  both  parties  in  fault,  and,  applying 

Co.  V.   Pritchard,   6  T.  R.   750.     In  the    maritime    rule,    held    that   the 

Tickers   v.    Board,    59   Kan.    86,    52  damages  should  be  divided. 
Pac.  73,  it  was  held  that  a  county  is 
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road  or  street.^""  The  cases  which  define  the  duty  of  corporations  that 
make  excavations  in  roads  or  streets  assert  the  principle  which  governs 
cases  of  corporations  engaged  in  building  bridges,  for  the  cases  are  of 
the  same  class,  with  essentially  the  same  marks  and  features. 

§  72.  (63)  Care  in  securing  plan. — The  municipal  corporation 
charged  with  the  care  and  control  of  a  public  bridge  is  bound,  not  only 
to  use  reasonable  care  and  skill  to  keep  it  in  a  safe  condition  for  ordi- 
nary travel,^  but,  also,  to  exercise  care  to  secure  a  reasonably  safe  and 
proper  structure,  and  to  that  end  must  take  care  to  procure  a  suitable 
plan.  It  must  use  ordinary  care  and  diligence  to  obtain  a  proper  plan 
and  this  requires  that  care  should  be  required  to  secure  the  services  of 
competent  architects  or  builders,  in  cases  where  the  services  of  such  per- 
sons are  reasonably  necessary.^  But  where  due  care  is  exercised  in  re- 
gard to  the  plan,  then,  as  we  believe,  there  is  no  liability  even  though 
the  plan  should  prove  defective."  The  duty  to  construct  a  bridge 
upon  a  reasonably  safe  plan,  as  well  as  the  duty  to  maintain  a  bridge 
in  a  safe  condition,  requires  that  ordinary  care  be  used  to  provide  such 
a  bridge  as  can  be  safely  used  for  ordinary  travel,  and  to  keep  the  same 
in  such  a  condition  as  that  it  can  be  crossed  safely  by  persons  traveling 
in  the  ordinary  mode,  and  by  vehicles  carrying  ordinary  loads.  There 
is  no  liability  where  the  vehicle  is  overloaded  or  loaded  in  an  extraordi- 

'"  Board  v.   Deprez,   87   Ind.   509;  moved    by    wrongdoer    without    its 

MacDonald  v.  Corporation  &c.,  29  C.  knowledge  or  fault.    Weirs  v.  Jones 

P.  (Canada)  249;  Hyatt  v.  Rondout,  County,  80  Iowa  351,  45  N.  W.  883; 

44  Barb.  (N.  Y.)  385;  Tift  v.  Towns,  Mullen  v.  Rutland,  55  Vt.  77.    Ques- 

53  Ga.  47;   City  of  Joliet  v.  Verley,  tion    usually    for    jury.      Board    of 

35  111.  58,  85  Am.  Dec.  342;   Medina  Com'rs  Huntington  County  v.  Huff- 

v.  Perkins,  48   Mich.   67,   11  N.  "W.  man,  134  Ind.  1,  31  N.  B.  570;  Gould 

810;    City  of  Denver  v.   Dunsmore,  v.  Schermer,  101  Iowa  582,  70  N.  W. 

7  Colo.  328,  3  Pac.  705.     See  also,  697;    Lauder   v.    St.    Clair   Tp.,   125 

Thorp  V.  Brookfield,  36  Conn.  320;  Mich.   475,    85   N.   "W.   4;    Biting   v. 

Van   "Winter   v.    Henry   County,    61  Maxatawny    Tp.,    177    Pa.    St.    213, 

Iowa  684,  17  N.  W.  94;    Stephani  v.  35   Atl.   715    (but  compare  Auberle 

Manitowoc,   89  Wis.  467,   62   N.  W.  v.  McKeesport,  179  Pa.   St.  321,  36 

176,    101   Wis.   59,    76   N.   W.    1110.  Atl.     212);     Blakeley     v.     Laurens 

There    must    be    a    special    injury.  County,  55  S.  Car.  422,  33  S.  E.  503. 

Daniels  v.  City  of  Denver,  2  Colo.  ^  Jordan  v.   Hannibal  &c.   Co.,   87 

669.     See  also,  as  to   sufficiency  of  Mo.  673. 

barriers    and    guard-rails,    Kane    v.  ^  Childs  v.  Crawford  County,   176 

Yonkers,   169   N.   Y.   392,    62   N.   B.  Pa.  St.  139,  34  Atl.  1020. 

428;      Bronson     v.     Southbury,     37  =Dale  v.  Webster  County,  76  Iowa 

Conn.  199;    Board  of  Com'rs  Hunt-  370,    41     N.    W.     1;     Moreland    v, 

ington  County  v.  Huffman,  134  Ind.  Mitchell  County,  40  Iowa  394;   Zim- 

1,  31  N.  E.  570;   Loewer  v.  Sedalia,  merman  v.  Conemaugh  Tp.  (Pa.),  2 

77   Mo.   431.     Not  liable  where   re-  Cent.  R.  361,  5  Atl.  45. 
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Dary  mode.*  Where,  however,  the  bridge  is  originally  built  strong 
enough  to  support  a  designated  weight,  it  must  not  be  weakened  so 
as  to  destroy  its  capacity  to  carry  such  a  load  by  changes  or  repairs.^ 

§  73.  (64)  Supervision  of  public  bridges — Inspections. — ^The  law 
requires  that  the  governmental  corporation  owning  or  controlling  a 
bridge,  under  a  legal  duty  to  keep  its  bridges  safe  for  travel,  shall  exer- 
cise a  reasonable  supervision  over  it,  and  cause  such  inspections  to  be 
made  as  ordinary  care  and  diligence  demand,  and  this  requires  that 
due  regard  be  had  in  conducting  inspections  to  the  liability  of  timber 
to  decay.®  If  a  bridge  is  suffered  to  remain  out  of  repair  for  such  a 
length  of  time  as  to  make  it  negligence  on  the  part  of  the  corporation 
not  to  have  knowledge  of  its  condition,  there  is  such  a  breach  of  duty 
as  will  render  the  corporation  liable.''  The  rule  upon  this  subject  is  the 
same  as  that  which  prevails  in  respect  to  defects  in  roads  and  streets, 
for  if  there  be  constructive  notice  there  is  negligence.  It  is  true  of 
counties  that  more  time  ought  to  be  allowed  in  which  to  ascertain  the 
unsafe  condition  of  a  bridge  than  should  be  allowed  tovms  or  cities, 
for  the  means  of  obtaining  knowledge  are  not  so  efBcient  as  in  the 
case  of  cities,  and  the  county  officers  are  charged  with  duties  covering 
a  much  larger  and  much  more  sparsely  settled  territory  than  that  of 
a  town  or  city,  so  that  it  would  not  be  just  to  deal  with  them  as  strictly 

*McCormick   v.    Washington   Tp.,  tumpka,  54  Ala.  112;  Burrett  v.  New 

112  Pa.  St.  185,  4  Atl.  164.  Haven,   42    Conn.    514.      As   to   the 

'  Stebbins  v.  Keene  Tp.,  60  Mich,  general  duty  to  inspect,  see  Bettys 
214,  26  N.  "W.  885.  A  public  corpo-  v.  Denver  Tp.,  115  Mich.  228,  73  N. 
ration  is  not  bound  to  foresee  or  W.  138;  Medina  Tp.  v.  Perkins,  48 
provide  against  extraordinary  oc-  Mich.  71,  11  N.  W.  810;  Rapho  Tp. 
currences,  and  upon  this  principle  v.  Moore,  68  Pa.  St.  404,  8  Am.  Rep. 
rests  the  doctrine  that  it  is  not  202;  Spauldlng  v.  Sherman,  75  Wis. 
bound  to  place  a  railing  along  a  foot-  77,  43  N.  W.  558;  La  Salle  v.  Porter- 
way  in  a  bridge  to  protect  pedes-,  field,  138  111.  114,  27  N.  E.  937; 
trians  from  injury  by  horses  run-  Board  v.  Legg,  supra,  has  been  over- 
nlng  away.  Lehigh  County  v.  Hof-  ruled  so  far  as  it  holds  that  there 
fort,  116  Pa.  St.  119,  9  Atl.  177,  2  is  a  common-law  duty  to  repair. 
Am.  St.  587.    See  ante,  §§  40,  61.  Board  v.  Allman,   142  Ind.   573,   42 

"Blank  v.   Livonia  Tp.,   79   Mich.  N.  E.  206,  39  L.  R.  A.   58n;   Board 

1,   44  N.  W.  157;    O'Neal  v.  Tp.  of  v.    Coffenberry,    14    Ind.    App.    701; 

Deerfield,  86  Mich.  610;  City  of  Chi-  Board  v  Hemphill,  14  Ind.  App.  219, 

cago  V.  Langlass,  66  111.  161;  Moore  42  N.  B.  760.    This  is  also  true  of 

V.  Township  of  Kenockee,  75  Mich.  Board  v.  Bacon,  96  Ind.  31;    Board 

332,   42   N.    W.    944;    Board   &c.    of  v.  Dombke,  94  Ind.  72. 
Howard   County   v.   Legg,   110   Ind.        'Ford    v.    Umatilla    Co.,    15    Ore. 

479,   11   N.   E.   612.     See   generally,  313,    16    Pac.    33;     Zimmerman    v. 

Jacksonville  v.   Drew,   19   Fla.   106,  Conemaugh   Tp.    (Pa.),    5   Atl.   45; 

45  Am.  Rep.   5;    Mechanicsburg  v.  Board  v.  Bacon,  96  Ind.  31;   Board 

Meredith,  54  111.  84;    Smoot  v.  We-  v.  Dombke,  94  Ind.  72. 
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as  with  town  or  city  officers.  It  is  the  duty  of  the  corporation  to  exer- 
cise reasonable  care  and  diligence  to  secure  competent  and  skillful 
persons  to  alter  or  repair  a  bridge,  and  if  it  knowingly  or  through 
culpable  negligence  employs  incompetent  persons  it  will  be  liable  in 
damages  to  one  who,  without  contributory  fault  on  his  part,  sustains 
a  special  injury.^  To  warrant  a  recovery  the  plaintiff  must  show  that 
the  negligence  of  the  corporation  was  the  proximate  cause  of  his  in- 
jury ;  it  is  not  enough  to  show  that  he  did  sustain  an  injury,  and  that 
the  bridge  was,  in  fact,  defective  or  unsafe,  for  these  facts  must  be  sup- 
plemented by  evidence  of  negligence.^ 

§74.  (65)  Notice  of  defects. — If  the  unsafe  condition  of  the  bridge 
is  owing  to  negligence  in  its  construction,  then  no  notice  of  its  danger- 
ous condition  is  required.^"  There  is  a  breach  of  duty  at  the  outset 
in  such  a  ease  which  completely  fastens  a  liability  upon  the  wrong- 
doing corporation.  Notice  is  essential  only  when  the  unsafe  condition 
of  the  bridge  arises  from  the  act  of  a  wrong-doer  or  from  some  cause 
subsequent  to  its  erection,  or  from  some  latent  defect  which  could  not 
have  been  discovered  by  the  exercise  of  ordinary  care  and  diligence.^^ 


^  Board  &c.  of  Wabash  Co.  v.  Pear- 
son, 120  Ind.  426,  22  N.  B.  134,  16 
Am.  St.  325;  City  of  Indianapolis 
V.  Cauley,  164  Ind.  304,  73  N.  E.  691, 
694  (citing  text).  See  also,  Morgan 
V.  Fremont  County,  93  Iowa  644,  61 
N.  W.  231.  But  compare  Medina 
Tp.  V.  Perkins,  48  Mich.  67,  11  N. 
"W.  810. 

"Harris  v.  The  Board,  121  Ind. 
299,  23  N.  E.  92;  Board  v.  Dombke, 
94  Ind.  72.  But  compare  Worster 
V.  Proprietors,  16  Pick.  (Mass.)  541. 

"  Faulk  V.  Iowa  County,  103  Iowa 
442,  72  N.  W.  757;  Snyder  v.  Albion 
&c.,  113  Mich.  275,  71  N.  "W.  475; 
Homan  v.  Franklin  County,  98  Iowa 
692,  68  N.  W.  559;  Cohea  v.  City  of 
Coffeeville,  69  Miss.  561,  13  So.  668; 
McDonald  v.  City  of  Ashland,  78 
"Wis.  251,  47  N.  W.  434;  Harrold  v. 
Slmcoe  County,  16  U.  C.  C.  P.  43; 
Shadier  v.  Blair  County,  136  Pa.  St. 
488,  20  Atl.  539;  Board  of  Com'rs 
V.  Pearson,  120  Ind.  426,  16  Am.  St. 
325n,  22  N.  E.  134;  Board  v.  Bacon, 
96  Ind.  31;  Cullman  v.  McMinn,  109 
Ala.  614,  91  So.  981;  McKeller  v. 
Monitor  Tp.,  78  Mich.  485,  44  N.  W. 


412;  Weirs  v.  Jones  County,  80 
Iowa  351,  45  N.  W.  883;  Raasch  v. 
Dodge  County,  43  Neb.  508,  61  N. 
W.  725;  Carleton  v.  Caribou,  88  Me. 
461,  34  Atl.  269.  Liability  of  timber 
to  decay  must  be  taken  notice  of. 
Board  v.  Dombke,  94  Ind.  72;  Rapho 
V.  Moore,  68  Pa.  St.  404,  8  Am.  Rep. 
202.  When  corporation  is  charge- 
able with  notice.  Minkley  v. 
Sprlngwells  &c.,  113  Mich.  347,  71 
N.  W.  649;  Stephani  v.  Manitowoc, 
89  Wis.  467,  62  N.  W.  176;  Shafer 
V.  Eau  Claire,  105  Wis.  239,  81  N. 
W.  409.  But  see  Parr  v.  Board 
Com'rs  Shawnee  County,  70  Kan. 
Ill,  78  Pac.  449. 

"See  Thomas  v.  Flint,  123  Mich. 
10,  81  N.  W.  936,  47  L.  R.  A.  499; 
Childs  V.  Crawford  County,  176  Pa. 
St.  139,  34  Atl.  1020;  Lyman  v. 
Hampshire  County,  140  Mass.  311,  3 
N.  E.  211  (for  jury);  Cohea  v. 
Mayor  &c.  of  City  of  Coffeeville,  69 
Miss.  561,  13  So.  668;  Ford  v.  Uma- 
tilla County,  15  Ore.  313,  16  Pac.  33. 
But  compare  Parr  v.  Board  of 
Com'rs  Shawnee  County,  70  Kan. 
Ill,  78  Pac.  449.    Whether  city  had 
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§  75.  (66)  Action  xo  enforce  statutory  liability. — ^Where  a  statute 
creates  a  liability  for  a  failure  to  repair,  the  courts  are  iaclined  to  re- 
quire the  plaintiff  to  bring  his  case  fully  -within  the  terms  of  the  stat- 
ute, and  to  deny  a  recovery,  although  there  may  be  negligence,  in  cases 
where  the  duty  to  repair  has  been  so  performed  as  to  make  the  bridge 
safe  for  passage.  Thus  it  has  been  held  that  where  the  keeper  of  a 
bridge  negligently  beckoned  to  a  traveler  to  drive  on  the  bridge,  and  the 
traveler  obeyed  the  signal  and  was  caught  by  the  draw,  there  could 
be  no  recovery.^^  In  other  cases  it  has  been  held  that  if  the  bridge  is 
so  constructed  as  to  frighten  horses,  or  is  suffered  to  become  so  out  of 
repair  as  to  produce  that  effect,  there  is  no  liability.^*  The  theory 
upon  which  these  decisions  proceed  is  that  the  liability  is  purely  a  stat- 
utory one,  and  is  not  to  be  extended  beyond  the  terms  of  the  statute, 
but  it  seems  that  where  the  question  is  as  to  the  liability  of  a  town  or 
city,  the  rule  cannot  be  so  strict  in  jurisdictions  where  the  principle 
prevails  that  the  liability  is  commensurate  with  the  power  and  duty. 

§  76.  (67)  Contributory  negligence. — ^The  rule  generally  recog- 
nized is  that  a  traveler  whose  negligence  proximately^*  contributes  to 
his  injury  cannot  recover,  although  the  public  corporation  owning  the 
bridge  may  have  been  guilty  of  a  negligent  breach  of  duty.^°  There  is 

notice  in  reasonable  time  to  have  Gardiner,  42  Me.  248,  66  Am.  Dec. 

repaired   held  for   jury   in   City   of  281;     Stickney    v.    Salem,    3    Allen 

Covington  v.  Gates,  —  Ky.  — ,  117  (Mass.)  374. 

S.  W.  342.    Holes  in  approach  held  "  Dale  v.  Webster  County,  76  Iowa 

proximate     cause     In     Hubbard    v.  370,  41  N.  W.  1;  Morrison  v.  Board, 

Montgomery  County,  140  Iowa  520,  116  Ind.  431,  19  N.  B.  316;  Mononga- 

118  N.  W.  912.  hela  Bridge  Co.  v.  Bevard  (Pa.),  11 

"Butterfield  v.  Boston,  148  Mass.  Atl.  575;   Gulf  &c.  R.  Co.  v.  Gass- 

544,  20  N.  B.  113,  2  L.  R.  A.  447;  camp,  69  Tex.  545,  7  S.  W.  227.    See 

French   v.   Boston,   129    Mass.    592;  Perkins  v.  Delaware  Tp.,  113  Mich. 

McDougall  V.  Salem,  110  Mass.  21;  377,  71  N.  W.  643;  Ward  v.  City  of 

Nowell  V.  "Wright,  3  Allen  (Mass.)  New  York,  45  N.  Y.  S.  891;  Spencer 

166,  80  Am.  Dec.  62.  v.  Town  of  Sardinia,  59  N.  Y.  S.  412; 

"Acker  v.   Anderson,   20    S.   Car.  Bitting  v.  Maxatawny  Tp.,  177  Pa. 

495;  Board  &c.  of  Fulton  County  v.  St.    213,    35    Atl.    715;    Clingan   v. 

Rickel,  106  Ind.  501,  7  N.  B.  220.  Dixon  County,  82  Neb.  808,  118  N.  "W. 

"Yoders  v.  Amwell  Tp.,  172  Pa.  1082;  Jones  v.  Pennsylvania  &c.  Co., 

St.  447,  33  Atl.  1017,  51  Am.  St.  750.  178  Pa.  St.  123,  35  Atl.  925.  Question 

See,  as  to  proximate  cause.  Cooper  of  contributory  negligence  in  bridge 

v.  Richland  County,  76  S.  Car.  202,  cases   held   for   jury   in   following: 

56  S.  E.  958,  121  Am.  St.  946,  and  Jones  v.    Shelby   County,  124   Iowa 

note,  10  L.  R.  A.   (N.  S.)   799.     As  551,  100  N.  W.  520;  Buechner  v.  City 

to     eitect     of     traveler's     leaning  of  New  Orleans,  112  La.  599,  36  So. 

against  railing,  see  Langlois  v.  City  603,  104  Am.  St.  455,  66  L.  R.  A.  334; 

of  Cohoes,  58  Hun   (N.  Y.)   226,  11  Mllliken   v.    City    of   St.    Clair,   136 

N.  Y.  S.  908.     Compare  Stinson  v.  Mich.  250,  99  N.  W.  7;   Cutting  v. 
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no  difference  in  regard  to  this  phase  of  the  question,  so  far  as  towns, 
cities  and  incorporated  villages  are  concerned,  between  cases  where  the 
negligence  of  the  corporation  occurs  in  the  care  of  streets  and  those 
where  it  respects  bridges. 

§  77.  Injuries  to  bridges — Remedies. — An  action  will  lie  in  a 
proper  case  against  one  who  negligently  or  wrongfully  injures  or 
destroys  a  bridge.  Thus,  a  toll  bridge  owner  may  have  such  an  action 
against  one  who  negligently  injures  or  destroys  the  bridge  by  running 
his  logs  against  it.^"  But  it  is  generally  necessary  to  show  that  the  de- 
fendant was  negligent  and  thus  proximately  caused  the  injury.^'  The 
mere  fact  that  a  bridge  does  not  fully  comply  with  the  statute  or  au- 
thority under  which  it  is  built  and  maintained,  will  not  prevent  the 
owner  from  recovering  damages  for  injury  to  the  bridge  where  such 
omission  or  failure  to  comply  in  all  respects  with  such  authority  was 
not  a  real  or  proximate  cause  of  the  injury.^^  There  are  statutes  in 
many  jurisdictions,  in  some  of  which  a  penalty  is  prescribed,  and  pro- 
visions are  found  in  regard  to  the  party  entitled  to  maintain  the  action. 
So,  a  WTong-doer,  especially  where  he  intentionally  or  maliciously 
injures  or  destroys  a  bridge,  is  subject  to  indictment  or  criminal 
prosecution,  under  most  of  the  statutes.^*   It  may,  perhaps,  be  stated 

Inhabitants  of  Shelbourne,  193  Mass.  6   Cal.   590,   65   Am.    Dec.    535;    Ft. 

1,  78  N.  E.  752;   Cleveland  v.  Town  Plain  Bridge  Co.  v.  Smith,  30  N.  Y. 

of  Washington,  79  Vt.  498,  65  Atl.  44;  Catawba  Toll  Bridge  Co.  v.  Plow- 

584.     But  see  Desure  v.  New  York  ers,  110  N.  Car.  381,  14  S.  E.  918. 

&c.  R.  Co.,  87  N.  Y.  Supp.  988;  Far-  "Chenango  Bridge  Co.  v.  Paige,  83 

rell  v.  Town  of  North  Elba,  97  N.  Y.  N.  Y.  178,  38  Am.  Rep.  407;    Chico 

Supp.  1110;    Stone  v.  Town  of  Til-  Bridge   Co.   v.    Sacramento    Transp. 

den,  122  Wis.  290,   99  N.  W.  1026;  Co.,  123  Cal.  178,  55  Pac.  780.     See 

City  of  Indianapolis  v.  Cauley,  164  also.  Toll  Bridge  Co.  v.  Betsworth, 

Ind.  304,  73  N.  E.  691;   Benedict  v.  30  Conn.  380. 

Port  Huron,  124  Mich.  600,  83  N.  W.  ^  Cumberland    County   v.    Central 

614;  Abernethy  v.  Van  Buren  Tp.,  52  Wharf  &c.  Co.,  90  Me.  95,  37  Atl.  867, 

Mich.  383,  18  N.  W.  116;   Sindlinger  60  Am.  St.  246   (the  width  of  draw 

V.  Kansas  City,  126  Mo.  315,  28  S.  W.  being  fifteen  or  twenty  inches  less 

857,  26  L.  R.  A.  723.  than    authorized);     Missouri    River 

"  Sewalls  Falls  Bridge  v.  Fisk,  23  Packet  Co.  v.  Hannibal  &c.  R.  Co.,  2 

N.  H.  171;  Cue  v.  Brelland,  78  Miss.  Fed.  285.    See  also.  Dunes  v.  Petley, 

864,    29    So.    850.      See   also,    Chico  15  Q.  B.  276.    But  compare  Missouri 

Bridge   Co.   v.    Sacramento   Transp.  River  Packet  Co.  v.  Hannibal  &c   R. 

Co.,  123  Cal.  178,  55  Pac.  780,  and  Co.,  79  Mo.  478. 

see  as  to  injunction  and  remedies  ™  Owens   v.    State,    52   Ala.    400; 

against   rivals   where   right   of   toll  State  v.  Leighton,  83  Me.  419,  22  Atl. 

company  is  exclusive,  and  the  like,  380;  O'Dea  v.  State,  16  Neb.  241,  20 

Micon  V.  Tallahassee  Bridge  Co.,  47  N.  W.  299.    And  see  as  to  penalties, 

Ala.   652;    Harrell  v.   Ellsworth,   17  Smith  v.  Dist.  of  Columbia,  12  App. 

Ala.  576;  Norris  v.  Farmers'  &c.  Co.,  Cas.   (D.  C.)   33;    Shepard  v.  Gates, 

50  Mich.  495,  15  N.  W.  878;  Overseer 
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as  a  general  rule  that  the  ordinary  civil  action  for  damages  for  injury 
to  a  bridge  is  brought  by  the  owner,  corporation  or  party  having  con- 
trol, and  charged  with  the  duty  of  maintaining  and  repairing  it.  This, 
of  course,  may  vary  as  to  different  bridges,  according  as  one  bridge  may 
be  under  the  control  of  one  body  or  party  and  another  under  that  of 
another  body  or  jurisdiction,  and  according  as  the  statute  in  one  state 
may  differ  from  that  of  another  as  to  the  body  having  jurisdiction 
and  charged  with  repairs.  Counties  usually  have  such  an  interest 
and  such  duties  as  entitle  them  to  maintain  an  action  for  damages  for 
destroying  or  injuring  their  bridges.^"  And  it  has  been  held  that 
evidence  that  a  county  had  claimed  and  used  and  kept  in  repair  a 
bridge  as  a  public  bridge  for  over  ten  years,  is  sufficient  to  show  such 
ownership  as  entitles  the  county  to  sue  for  an  injury  to  the  bridge.^^ 
In  other  instances  townships  or  towns  and  cities  may  have  such  control 
or  interest  and  rest  xmder  such  duty  that  they,  or  one  of  them,  may 
be  entitled  to  maintain  such  actions.  ^^ 

&c.  of  St.  Ignace  Tp.  v.  Pelton,  129  N.  E.  468;  Inhabitants  of  Middlefield 

Mich.  31,  87  N.  W.  1029.  v.   Church   Mills   Knitting   Co.,   160 

^  Wellington  County  V.  Wilson,  16  Mass.    367,   35   N.   E.    780;    Troy  v. 

V.   C.   C.   P.   124;    Perry  County  v.  Cheshire  R.  Co.,  23  N.  H.  83,  55  Am. 

Newark  &c.  R.  Co.,  43  Ohio  St  451,  Dec.  177;  Town  of  Neshkoro  v.  Nest, 

2  N.  E.  854;  Cumberland  County  v.  85  Wis.  126,  55  N.  W.  176;  Waukesha 

Central  Wharf  &c.  Co.,  90  Me.  55,  37  &c.  Co.  v.  Village  of  Waukesha,  83 

Atl.    867,    60    Am.    St.    246;    Burke  Wis.  475,  53  N.  W.  675;  City  of  Osh- 

County  V.  Catawba  Lumber  Co.,  115  kosh  v.   Milwaukee   &c.   R.   Co.,  74 

N.  C.  590,  20  S.   E.  707.    See  also.  Wis.  534,  43  N.  W.  489;   Pierrepont 

Monmouth  County  v.  Red  Bank  &c.  v.  Lovelass,  4  Hun  (N.  Y.)  696.  And 

Co.,  18  N.  J.  Eq.  91.     But  compare  see  generally,  Harrison  v.  Parker,  6 

McDonough  County  v.  Markham,  19  East  154;   Police  Jury  v.  Robichaux, 

111.  159;   Denver  Tp.  v.  White  River  116  La.  286,  40  So.  705;  Hooksett  v. 

&c.  Co.,  51  Mich.  472,  16  N.  W.  817;  Amoskeag  Mfg.  Co.,  44  N.  H.  105; 

Mahoning   County  v.   Pittsburg  &c.  Bidleman  v.  State,  110  N.  Y.  232,  18 

R.  Co.,  45  Ohio  St.  401,  15  N.  E.  468.  N.  E.  115,  1  L.  R.  A.  258;  Town  of 

^Howard  County  v.   Chicago  &c.  Palatine  v.   Conajoharie  Water  &c. 

R.  Co.,  130  Mo.  652,  32  S.  W.  651.  Co.,  184  N.  Y.  582,  77  N.  E.  1197,  af- 

^  See  Mahoning  County  v.  Pitts-  firming  90  App.  Div.  (N.  Y.)  548,  86 

burg  &c.  R.  Co.,  45  Ohio  St.  401,  15  N.  Y.  S.  412. 
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115.  Liability    of    company    where 
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§  78,  (68)  Definition. — By  virtue  of  the  right  which  John  Stuart 
Mill  says  all  authors  have  to  define  a  word  which  they  use,  we  define 
the  word  "turnpikes"  to  mean  all  roads  owned  by  private  corporations 
or  individuals,  over  which  the  public  have  a  common  right  of  passage 
upon  the  payment  of  toll.  Of  whatever  material  such  road  is  con- 
structed we  shall  regard  it  as  a  turnpike.  In  thus  employing  the  word, 
we  do  not  depart  from  the  general  usage,^  and  we  do  promote  clearness 
and  brevity.  Our  definition  is  intended  to  exclude  what  we  have  desig- 
nated as  public  roads  and  streets. 

§  79.  (69)  Right  to  gather  tolls  does  not  take  away  public  char- 
acter of  road. — A  turnpike,  then,  is  a  road  constructed  and  maintained 
by  a  private  corporation  or  by  individuals,  under  authority  of  law,  with 
the  right  to  gather  toll  from  those  who  travel  upon  it,  and  it  is  the 
franchise  of  gathering  toll  which  impresses  it  with  its  essential  char- 
acteristics.^  It  is  a  highway,  notwithstanding  the  fact  that  the  bene^ 


1  State  V.  Haight,  30  N.  J.  L.  443, 
448;  Heyward  v.  Mayor,  8  Barb.  (N. 
Y.)  486,  492.  See  also,  Craig  v.  Peo- 
ple, 47  111.  487;  Montgomery  County 
V.  Clarksville  Tpk.  Co.,  119  Tenn. 
76,  109  S.  W.  1152.  As  to  early  his- 
tory of  turnpikes  or  toll  roads  in 
England,  see  Northam  Bridge  &c. 
Co.  V.  London  &c.  R.  Co.,  6  M.  &  W. 
428.  Roads  were  very  bad  in  Eng- 
land as  late  at  least  as  the  middle 
of  the  eighteenth  century,  and  there 
was  little  improvement  under  the 
early  turnpike  acts  which  met  with 
much  opposition  and  resulted  in 
some  rioting  and  destruction  of 
property.  But  rapid  improvement 
was  made  under  the  general  turn- 
pike act  of  1755,  and  turnpikes  aided 
greatly  in  the  development  of  the 


country.  See  Sydney's  England  in 
the  Eighteenth  Century,  vol.  2,  pp. 
2,  7,  9,  and  Macaulay's  Hist  of  Eng., 
vol.  1,  pp.  409-412.  It  is  said  that 
there  is  not  now  a  single  turnpike 
toll-gate  left  in  England.  Ency. 
Brit.,  tit.  "Turnpike."  The  first 
turnpike  in  America  is  said  to  have 
been  the  Lancaster  pike,  about  sixty- 
six  miles  long,  extending  from  Phil- 
adelphia to  Lancaster,  in  1796,  and 
it  was  by  that  time  a  fine  road;  but 
there  was  almost  as  much  opposi- 
tion to  turnpike  laws  in  America  as 
in  England.  See  2  McMaster's  Hist, 
of  People  of  U.  S.,  554. 

'  Haight  V.  State,  32  N.  J.  L.  449, 
451;  Neff  v.  Mooresville  &c.  Co.,  66 
Ind.  279.  See  also,  Derby  County 
Council  V.  Urban  Dist.  (1896),  A.  C. 
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§    W 


ficial  interest  in  the  form  of  tolls  is  in  the  private  corporation  or  com- 
pany.^ Its  character  as  a  highway  for  travel  is  not,  in  contemplatioo 
of  law,  alf ected  by  the  fact  that  all  who  use  it  may  be  compelled  to  pay 
toll.*  It  is  the  theory  of  the  authorities  that  tolls  are  allowed  the  turn- 
pike company  to  reimburse  it  for  constructing  and  keeping  the  road  in 
repair  for  safe  and  convenient  use,  and  that  tolls  are  the  equivalent  of 
taxes.^  It  is  the  duty  of  the  citizens  to  maintain  the  road,  and  in  com- 
pelling the  performance  of  this  duty  by  authorizing  the  turnpike  com- 
pany to  collect  toll,  the  legislature  simply  changes  the  method  of  col- 
lecting from  the  citizens  the  expense  of  maintaining  the  road  and  does 
not,  so  it  is  adjudged,  impose  upon  them  any  additional  burden.^ 


323;  Glass  v.  Tipton  &c.  Turnp.  Co., 
32  Ind.  376;  State  v.  Hannibal 
County  &c.  Gravel  Road  Co.,  138 
Mo.  332,  39  S.  W.  910,  36  L.  R.  A. 
457.  But  there  are  so-called  "free 
turnpike  roads"  in  some  states. 
Fleming  County  Fiscal  Ct.  v.  Howe, 
28  Ky.  L.  458,  89  S.  "W.  225.  And 
in  most  states  provision  is  made  for 
tlie  purchase  or  condemnation  of  old 
toll  roads  so  as  to  make  them  free. 
See  State  v.  Board  Com'rs  Carroll 
County,  162  Ind.  183,  70  N.  E.  138; 
Vanceburg  &c.  Turnp.  Co.  v.  Mays- 
ville  &c.  Co.,  117  Ky.  275,  77  S.  W. 
1118;  Chaplin  &c.  Turnp.  Co.  v.  Nel- 
son County,  25  Ky.  L.  1154,  77  S.  W. 
377;  Mitchell  v.  Bourbon  County 
(Ky.),  76  S.  "W.  16,  25  Ky.  L.  512; 
Bardstown  &c.  Turnp.  Co.  v.  Nelson 
County,  117  Ky.  674,  78  S.  W.  851, 
25  Ky.  L.  1900. 

'  "Turnpike  roads  established  by 
a  corporation,  under  authority  of 
law,  are  public  highways,  and  the 
right  to  exact  toll  from  those  using 
them  comes  from  the  state  creating 
the  corporation."  Covington  &c. 
Turnpike  Co.  v.  Sandford,  164  U.  S. 
578,  17  Sup.  Ct.  198,  204,  41  L.  ed. 
560,  citing  California  v.  Central  Pa- 
cific R.  Co.,  127  U.  S.  1,  8  Sup.  Ct. 
1073,  32  L.  ed.  150.  See  also,  Derry 
Tp.  Road,  In  re,  30  Pa.  Super.  Ct. 
538;  St.  Joseph  Plank  Rd.  Co.  v. 
Kline,  106  La.  Ann.  325,  30  So.  854; 
Ulman  v.  Charles  St.  Ave.  Co.,  83 
Md.  130,  34  Atl.  366;  People  v.  Cum- 
mings,  166  N.  Y.  110,  59  N.  E.  703, 
and  cases  cited  in  following  notes. 
As  to  charter  powers  and  require- 


ments in  constructing  and  locating 
the  road,  see  Franklin  &c.  Turnp. 
Co.  V.  Campbell,  2  Humph.  (Tenn.) 
466;  Hadley  v.  Harpeth  Turnp.  Co., 
2  Humph.  (Tenn.)  554;  Green  v. 
Beeson,  31  Ind.  7 ;  Beckner  v.  River- 
side &c.  Turnp.  Co.,  65  Ind.  468; 
State  V.  Hannibal  &c.  Gravel  Road 
Co.,  37  Mo.  App.  496,  138  Mo.  332. 
But  it  may  not  always  be  included 
within  the  meaning  of  the  term 
"highway"  as  sometimes  used  in 
statutes  or  the  like.  North  Provi- 
dence V.  Dyerville  Mfg.  Co.,  13  R.  I. 
45;  Bradshaw  v.  Rodgers,  20  Johns. 
(N.  Y.)  103. 

■*  In  Sears  v.  Toulumne  County, 
132  Cal.  167,  64  Pac.  270,  271  (citing 
text),  it  is  said:  "The  fact  that  a 
toll  was  charged  did  not  affect  the 
question  of  intended  dedication,  nor 
did  it  take  away  the  public  char- 
acter of  the  bridge  as  a  highway." 
See  also,  Patapsco  Electric  Co.  v. 
Baltimore,  110  Md.  306,  72  Atl.  1039, 
holding  that  turnpikes  are  highways 
in  fact  and  in  law. 

"Northam  Bridge  &c.  Co.  v.  Lon- 
don &c.  Co.,  6  M.  &  W.  428;  Regina 
V.  B.  &  W.  Dock  Co.,  22  Eng.  Law 
&  Eq.  113;  Craig  v.  People,  47  111. 
487;  Fort  Edward  &c.  Co.  v.  Payne, 
17  Barb.  (N.  Y.)  567;  Virginia  &c. 
Toll  Road  Co.  V.  People,  22  Colo.  429, 
45  Pac.  398,  399,  37  L.  R.  A.  711n. 
But  see  Seneca  Road  Co.  v.  Auburn 
&c.  Co.,  5  Hill  (N.  Y.)  170;  Bun- 
combe Turnpike  Co.  v.  Baxter,  10 
Ired.  222. 

"■  Commonwealth  v.  Wilkinson,  16 
Pick.  (Mass.)  175,  26  Am.  Dec.  654; 
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§  80.  (70)  Forfeiture  or  expiration  of  charter — ^Road  remains  pub- 
lic highway. — If  the  corporation  owning  the  turnpike  suffers  it  to  get 
out  of  repair,  the  corporate  franchises  may  be  forfeited  to  the  state, 
and  in  that  event  the  road  will  become  a  public  way  of  the  govern- 
mental corporation  or  body  having  control  of  roads  of  like  character.'' 
This  result  will  follow  if  the  road  is  abandoned  by  the  private  cor- 
poration. It  has  been  held  that  if  the  private  corporation  owns  the  fee 
of  the  land  on  which  the  way  exists,  the  public  does  not  acquire  a 
right  to  the  use  of  the  highway  upon  the  expiration  of  the  charter 
of  the  corporation.^  It  is  doubtful  whether  the  doctrine  of  this  case  can 
be  sustained.  It  is  an  old  maxim  that,  "once  a  highway,  always  a  high- 
way," and  it  may  justly  be  held  that  it  applies  as  well  against  private 
corporations  as  against  individual  landowners.  A  corporation  accepting 
a  charter  authorizing  the  construction  of  a  public  highway  ought  to  be 
held  to  take  the  franchise  granted,  upon  the  condition  that  on  the 
dissolution  of  the  corporation  the  road  shall  remain  open  to  the  public. 
The  right  to  take  tolls  for  the  specified  period  should  be  deemed  to  be 
all  the  benefit  that  the  corporation  was  authorized  to  receive,  and,  hav- 
ing received  this,  there  should  be  no  right  to  close  the  road  agaiast  the 
public  travel."  Certainly  this  should  be  so  where  the  public  have  built 

Walker  v.   Caywood,   31  N.  Y.   51;  Cal.    166,    21    Pac.    538;     Sears    v. 

Benedict  v.   Golt,   3   Barb.    (N.  Y.)  Toulumne  County,  132  Cal.  167,  64 

459;    Plank  Road  Co.  v.  Thomas,  8  Pac.    270;     State    v.    Hannibal    &c. 

Harris    (Pa.)    91;    Turnp.   Road   v.  Gravel  Road  Co.,  138  Mo.  332,  39  S. 

Brosi,  10  Harris   (Pa.)    29;    Clarks-  W.  910,  36  L.  R.  A.  457;   Montgom- 

ville  &c.  Turnp.  Co.  v.  Atkinson,  1  ery  County  v.  Clarksvllle  &c.  Turnp. 

Sneed    (Ky.)     426;     Cooley    Const.  Co.,  119  Tenn.  76,  109  S.  W.  1152. 

Lims.   533,   546;    Murray  v.   County  '  People   v.    Newburgh   &c.   Plank 

Com'rs,  12  Met.  (Mass.)  455;  Willis  Road  Co.,  86  N.  Y.  1.    See  generally, 

v.  Farley,  24  Cal.  490;   State  v.  Han-  where  company  owns  fee,  Morris  v. 

nibal  &c.  Gravel  Road  Co.,  138  Mo.  Schollsvllle  &c.  Turnp.  Rd.,  6  Bush 

332,  39  S.  W.  910,  912,  36  L.  R.  A.  (Ky.)  671;  Gorham  v.  Lexington  &c. 

457.    See  also,  Montgomery  County  Turnp.  Rd.  Co.  (Ky.),  62  S.  W.  260; 

V.   Clarksvllle  &c.   Turnp.   Co.,   119  Hooker  v.  Utica  &c.  Turnp.  Rd.  Co., 

Tenn.  76,  109  S.  W.  1152.  12   Wend.    (N.   Y.)    371;    People   v. 

'State  V.  Flannagan,  67  Ind.  140;  Mauran,  5  Den.  (N.  Y.)  389. 
Craig  V.  People,  47  111.  487;  State  v.  "Pittsburgh  &c.  Co.  v.  Common- 
Lawrence  Bridge  Co.,  22  Kan.  438;  wealth,  104  Pa.  St.  583.  See  also, 
State  V.  Lake,  8  Nev.  276;  State  v.  People  v.  O'Keefe,  79  Cal.  171,  21 
Dayton  &c.  Toll  Road  Co.,  10  Nev.  Pac.  539;  Wood  v.  Truckee  Turnp. 
155.  Text  approved  in  Commission-  Co.,  24  Cal.  474;  Montgomery  County 
ers  V.  Cobb,  104  Mich.  395,  62  N.  W.  v.  Clarksvllle  &c.  Turnp.  Co.,  119 
554,  555,  and  Virginia  &c.  Co.  v.  Peo-  Tenn.  76,  109  S.  W.  1152;  Virginia 
pie,  22  Colo.  429,  45  Pac.  398,  400,  Canon  Toll  Road  Co.  v.  People,  22 
37  L.  R.  A.  711n.  See  also.  People  Colo.  429,  45  Pac.  398,  37  L.  R.  A. 
V.  O'Keefe,  79  Cal.  171,  21  Pac.  539;  711,  719  (citing  text),  95  Pac.  723. 
McMullin  V.  Leitch,  83  Cal.  239,  23  729  (citing  text). 
Pac.   294;    People  v.   Davidson,   19 
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roads  connecting  with  the  turnpike  and  individuals  have  ac(^iT^ 
on  the  faith  that  there  is  a  permanent  highway.  There  is  no  more 
reason  for  allowing  a  turnpike  corporation  to  close  a  highway  against 
the  public  than  there  is  for  allowing  an  individual  landowner  to 
recall  a  dedication  made  by  him.  The  fee  may  still  remain  in  the  suc- 
cessors of  the  turnpike  company,  but,  just  as  in  the  case  of  an  indi- 
vidual owner,  it  is  burdened  with  the  public  easement.  In  granting 
the  right  to  lay  out  and  maintain  a  public  toll  road,  there  is  no  impli- 
cation that  with  the  expiration  of  the  corporate  existence  the  highway 
shall  be  closed;  on  the  contrary,  the  plain  implication  is  that  the 
highway,  having  once  been  established,  shall  not  be  discontinued  except 
in  strict  conformity  to  law,  or  upon  abandonment  by  the  public.^"  In 
one  of  the  oldest  cases  upon  this  subject  it  was  declared  that  highways 
could  be  discontinued  only  by  authority  of  law  and  never  by  the  act 
of  individuals.^^  It  would  be  strange  indeed  if  there  could  be  a  high- 
way still  existing  and  yet,  "the  public  have  no  unobstructed  right  of 
travel.''^^ 

§  81.  (71)  legislature  may  authorize  use  of  existing  public  roads 
as  turnpikes — Grant  is  strictly  construed. — The  legislature  has  power 
to  grant  to  turnpike  corporations  the  right  to  construct  turnpikes  on 
existing  public  roads,  and  to  invest  them  with  the  franchise  of  gather- 
ing toUs.^^  The  character  of  the  way  is  not  changed  from  a  public  to 

"State  V.  Maine,  27  Conn.  641,  71  The  act  of  the  private  corporation 

Am.    Dec.    89;    Thompson    v.    Mat-  does  not  take  away  the  rights  of  the 

thews,    2    Edw.    (N.    Y.)    Ch.    212;  public.    See  also,  Commissioners  &c. 

Bridge  Corp.  v.  City  of  Lowell,  15  of  Pontiac  Tp.  v.   Cobb,  104   Mich. 

Gray    (Mass.)    106;     State   v.   Law-  395,  62  N.  W.  554;    Kellett  v.  Clay- 

rence  Bridge  Co.,  22  Kan.  438;  State  ton,  99  Cal.  210,  33  Pac.  885;   West- 

V.  Lake,  8  Nev.  276;   People  v.  Da-  ern  Plank  Road  Co.  v.  Central  Un. 

vidson,    79    Cal.    166,    21    Pac.    538;  Tel.  Co.,  116  Ind.  229,  18  N.  E.  14; 

Craig  V.  People,  47  111.  487;   State  v.  State  v.  Duff,  80  Wis.  13,  49  N.  W. 

Western    &c.    Co.,    95    N.    Car.    602.  23  (statute);   State  v.  Louisiana  &c. 

Text  cited  in  State  v.  Township  of  Gravel  Rd.  Co.,  116  Mo.  App.  175,  92 

Bergen  &c.,  57  N.  J.  L.  68,  30  Atl.  S.  W.  153. 

180,  181.     See  and  compare  Langs-        "  State  v.  Hampton,  2  N.  H.  22; 

don  V.  Edwards  (Ky.),  54  S.  W.  833;  Nolensville    Turnpike    v.    Baker,    4 

Cynthiana  &c.  Turnp.  Co.  v.  Hutch-  Humph.  (Tenn.)  315;  Panton  Turn- 

inson  (Ky.),  60  S.  W.  378.  pike  Co.  v.  Bishop,  11  Vt.  198;   Peo- 

"  Dawes  v.  Hawkins,  8  C.  B.  (N.  pie  v.  Commissioners,  37  N.  Y.  360; 

S.)  848.  Chagrin  Falls  Co.  v.  Cane,  2   Ohio 

^The  fact  that  the  private  corpo-  St.  419;  Attorney-General  v.  De- 
ration desires  to  abandon  the  road  troit  &c.  Road  Co.,  2  Mich.  139.  See 
and  does  abandon  it,  leaves  it  a  pas-  also.  Carter  v.  Clark,  89  Ind.  238. 
sageway  for  travel  as  long  as  the  Text  cited  with  approval  in  Blood 
public  choose  to  treat  it  as  such.  v.   McCarty,   112   Cal.   561,  44   Pac. 
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a  private  one;  for  the  public  are  not  excluded  from  the  use  of  the  ■way. 
It  is  still  open  to  all  the  people  on  equal  terms,  that  is,  all  may  travel 
on  it  by  paying  the  tribute  laid  on  all  alike.^*  The  corporation  may 
exclude  the  public  from  the  use  of  the  way,  for  a  reasonable  time, 
during  the  construction  of  the  turnpike,  but  if,  in  making  the  change  in 
the  highway,  the  corporation  is  guilty  of  negligence,  it  will  be  answer- 
able in  damages  to  one  who  may  have  suffered  injury  from  such  negli- 
gence.^^ Grants  of  a  right  to  use  a  public  road  are  strictly  construed, 
and  a  grant  to  use  the  way  will  not  confer  a  right  to  take  and  remove 
earth  and  gravel,^^  nor  to  erect  toll  houses  so  as  to  interfere  with 
private  rights,^^  but  such  grant  will  confer  authority  to  make  a  proper 
grade  and  to  metal  or  gravel  the  surface.^^ 

§  82.  (72)  Municipal  control — Liability  of  nmnicipality. — ^The 
question  as  to  the  extent  of  the  control  over  turnpikes  by  the  municipal 
authorities,  and  as  to  the  liability  of  the  municipality  to  maintain 
them  in  fit  and  safe  condition  for  travel,  is  scantily  covered  by  the 
authorities.    Of  course  there  can  be  no  difficulty  where  the  turnpike 


1025,  distinguishing  Blood  v.  Woods, 
95  Cal.  78,  30  Pac.  129,  where  it  is 
held  that  a  county  board  has  no 
such  power.  See  as  to  necessity  of 
obtaining  consent  of  county  court 
under  Missouri  statute.  State  v. 
Louisiana  &c.  Gravel  Rd.  Co.,  116 
Mo.  App.  175,  92  S.  "W.  153. 

"The  text  is  cited  with  approval 
in  City  of  Terre  Haute  v.  Kersey, 
159  Ind.  300,  64  N.  E.  469,  95  Am. 
St.  298,  306,  although  the  statement 
of  the  law  as  in  the  text  in  regard 
to  grant  to  turnpikes  of  right  to  use 
public  highway  is  merely  used  as  an 
illustration  analogous  to  exacting  a 
vehicle  license,  the  right  to  do 
which  was  the  actual  question  de- 
cided in  such  case. 

^  Ireland  v.  Oswego  &c.  Co.,  13  N. 
Y.  526. 

"  Turner  v.  Rising  Sun  &c.  Turnp. 
Co.,  71  Ind.  547.  See  also,  Adams 
V.  Emerson,  6  Pick.  (Mass.)  57; 
Robbins  v.  Borman,  1  Pick.  (Mass.) 
122;  Justices  v.  Griffin  &c.  Co.,  9 
Ga.  475;  Grofe  v.  Bird  Turnp.  Co.,  18 
Atl.  431,  128  Pa.  St.  621,  5  L.  R.  A. 
661n,  144  Pa.  St.  150,  22  Atl.  834; 
Upper  Ten-Mile  Plank  Rd.  Co.  v. 
Braden,  172  Pa.  St.  460,  33  Atl.  562, 


51  Am.  St.  759;  Wright  v.  Carter,  27 
N.  J.  L.  76.  And  compare  Locks 
and  Canals  v.  Nashua  &c.  R.  Co., 
104  Mass.  1,  6  Am.  Rep.  181. 

"Thompson  v.  Proprietors,  5 
Greenl.  (Me.)  62;  Strattan  v.  El- 
liott, 83  Ind.  425;  Danville  &c.  Co. 
V.  Campbell,  87  Ind.  57;  Perkins  v. 
Moorestown  &c.  Turnp.  Co.,  48  N.  J. 
Eq.  499,  22  Atl.  180.  The  company 
gets  only  an  easement.  State  v. 
Hannibal  &c.  Gravel  Road  Co.,  138 
Mo.  332,  39  S.  W.  910,  36  L.  R.  A. 
457.  And  cannot  erect  a  toll  house 
within  the  limits  of  the  public  high- 
way over  which  the  turnpike  is  con- 
structed as  against  the  owner  of  the 
fee.  Laughery  Turnp.  Co.  v.  Mc- 
Creary,  147  Ind.  526,  46  N.  E.  906. 

"Carter  v.  Clark,  89  Ind.  238; 
Bridge  Turnp.  Co.  v.  Stoever,  2  W. 
&  Serg.  548;  Tucker  v.  Tower,  9 
Pick.  (Mass.)  109.  So,  there  may 
be  other  necessary  and  incidental 
rights  included  in  order  to  make 
and  keep  a  proper  road.  See  Wenger 
v.  Rohrer,  3  Pa.  Super.  Ct.  596; 
Ward  V.  Marietta  &c.  Turnp.  Co.,  6 
Ohio  St.  15;  Baxter  v.  Winooski 
Turnp.  Co.,  22  Vt.  114,  52  Am. 
Dec.  84. 
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company  surrenders  its  rights  and  the  municipality  accepts  the  way 
as  a  corporate  one,  for  in  such  a  case  there  can  be  no  doubt  that 
the  adoption  by  the  municipal  corporation  would  bind  it  to  keep  the 
way  in  repair  as  fully  as  if  it  had  laid  out  the  way.  There  is,  however, 
real  difiBculty  where  the  turnpike  is  used  by  the  public  generally  and 
forms  direct  connection  with  the  usually  traveled  streets  of  the  munici- 
pality and  is  necessary  for  the  public  accommodation.  The  franchise  of 
the  turnpike  corporation  and  the  rights  acquired  under  its  charter  can- 
not, of  course,  be  taken  from  it  by  the  municipal  authorities,  and, 
therefore,  full  control  cannot  be  acquired  by  them,  and  they  ought  not 
to  be  held  responsible  for  ways  over  which  they  are  not  vested  with  full 
control.  The  municipality  would,  under  the  police  power,  have  au- 
thority to  require  the  private  company  owning  the  turnpike  to  keep  it 
in  a  safe  condition,  or,  perhaps,  to  make  it  safe  by  itself  repairing  or 
protecting  the  dangerous  places.^"  If  the  extent  of  the  municipal 
authority  went  no  further,  then  there  would  be  no  liability  for  a  failure 
to  exercise  it,  or  for  errors  in  its  exercise;  for  the  law  is  well  settled 
that  for  the  failure  to  exercise  such  a  power,  or  for  mere  error  in  its 
exercise,  municipal  corporations  are  not  liable.^"  The  better  opinion  is, 
in  our  judgment,  that  municipal  corporations  cannot  control  turnpikes 
owned  by  private  corporations  as  if  they  were  streets  of  the  munici- 
pality, and  are  consequently  not  responsible  for  defects  in  them,  or 
for  failure  to  repair.^^ 

"  State  V.  New  Brunswick  32  N.  J.  titled  to  compensation  where  limits 
L.  548;  McCain  v.  State,  62  Ala.  of  municipality  are  extended  six 
138;  Versailles  &c.  Turnp.  Co.  v.  miles  along  a  turnpike  and  toll- 
Versailles,  10  Ky.  L.  844,  10  S.  W.  gates  within  such  limits  are  re- 
280.  See  also.  People  v.  Cummings,  moved  by  the  municipal  authorities. 
166  N.  Y.  110,  59  N.  B.  703;  Lewis  But  compare  Snell  v.  Chicago,  133 
v.  Schmidt,  19  Ky.  L.  1315,  43  S.  W.  111.  413,  24  N.  E.  532,  8  L.  R.  A.  858. 
433.  Where  there  is  not  a  full  right  of 

^''  City  of  Lafayette  v.  Timberlake,  control,  and  a  right  to  raise  money 
88  Ind.  330;  Hill  v.  Boston,  122  to  keep  a  way  in  repair,  there  can- 
Mass.  344,  23  Am.  Rep.  332;  Hill  v.  not,  on  principle,  be  any  liability. 
Board,  72  N.  Car.  55,  21  Am.  Rep,  It  is  not  the  duty  of  municipalities 
451.  to    keep    toll    roads   in    repair,   and 

"Indianapolis  v.  McClure,  2  Ind.  where  there  is  no  duty  there  is  no 

147;   City  of  Joliet  v.  Verley,  35  111.  responsibility.      Negligence    can    be 

58,    85    Am.    Dec.    342;     McCain    v.  charged  only  where  a  duty  is  vio- 

State,  62  Ala.  138.     See  also,  City  of  lated.   See  also,  Columbia  &c.  Turnp. 

Bellville  v.  St.  Clair  County  Turnp.  Co.  v.  Vivion,  103  Mo.  App.  324,  77 

Co.,  234  111.  428,  84  N.  E.  1049,  17  S.  W.  89;    State  v.  Hampton,  2  N. 

L.  R.  A.   (N.  S.)   1071,  1077   (citing  H.  22. 
text),  to  effect  that  company  is  en- 
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§  83.  (73)  Municipality   not   generally   bound   to    repair. — The 

ground  upon  which  public  corporations  are  bound  to  keep  streets  in  a 
safe  condition  for  travel  is,  that  they  have  control  over  them,  and  are 
invested  with  authority  to  raise  money  for  the  purpose  of  keeping  them 
in  that  condition,  and  there  can  be  no  such  ground  in  cases  of  turn- 
pikes owned  by  private  corporations  for  at  least  two  reasons :  the  public 
corporation  cannot  have  complete  control  of  the  turnpikes,  nor  can 
such  corporations  raise  money  by  taxation  for  the  purpose  of  maintain- 
ing roads  which  are  owned  and  operated  by  private  corporations  for 
the  private  benefit  of  the  corporators.  As  a  general  rule,  money  can  be 
raised  only  for  public  purposes  by  taxation,  and  the  maintenance  of 
turnpikes,  from  which  private  corporations  derive  gain,  cannot  justly 
be  deemed  a  public  purpose  in  such  a  sense  as  to  warrant  the  applica- 
tion of  the  public  funds  to  the  benefit  of  the  owners  of  such  toll  roads.^^ 
The  right  to  gather  tolls  is  given  upon  the  implied  condition  that  the 
turnpike  company  shall  itself  maintain  its  road,  and  having  this  right 
and  being  charged  with  this  duty,  it  cannot  be  held  that  municipal  cor- 
porations are  responsible  for  the  defective  or  unsafe  condition  of  the 
turnpike.  That  responsibility  rests  upon  the  private  corporation 
charged  with  the  duty  of  keeping  the  way  reasonably  safe  for  travel. 

§  84.  (74)  Rights  and  burdens  of  turnpike  companies  in  cities. — 

Turnpike  corporations  owning  ways  which  are  brought  within  the  ter- 
ritorial limits  of  a  town  or  city  do  not,  from  that  fact  alone,  lose  their 
corporate  rights ;  these  still  remain  in  them.^^  They  may,  however,  by 
the  growth  of  cities  and  towns,  become  subject  to  some  burdens  not 
imposed  on  roads  in  the  country,  since  to  hold  otherwise  would  endow 

"We    are    not    now    considering  cage,  133  111.  413,  24  N.  E.  532,  8 

rights   or   duties    under    special   or  L.  R.  A.  858;    Columbia  &c.  Turnp. 

express  statutory  provisions,  but  un-  Co.  v.  Vivien,  103  Mo.  App.  324,  77 

der  general  rules  and  general  stat-  S.  W.  89.     It  is  in  accordance  with 

utes.  this  general  principle  that  it  is  held 

"^  Detroit   v.   Plank   Road   Co.,   12  that  a  statute  prohibiting  the  estab- 

Mich.    333;    Detroit   v;    Detroit   &c.  lishing  of  toll-gates  within   a   city. 

Plank  Rd.  Co.,  43  Mich.  140,  5  N.  W.  means  the  city  as  it  existed  at  the 

275;   Quinn  v.  City  of  Paterson,  27  time  the  statute  was  enacted.  People 

N.  J.  L.  35;  Corporation  of  St.  Cath-  v.  Detroit  &c.  Co.,  37  Mich.  195,  26 

erines  v.  Gardner,  20  IT.  C.  C.  P.  107.  Am.  St.  512.  See  also,  Conestoga  &c. 

See   also,  City  of  Belleville  v.    St.  Turnp.  Co.  v.  Lancaster,  151  Pa.  St. 

Clair   County   Turnp.   Co.,   234   111.  543,  24  Atl.  1092;  Ft.  Wayne  &e.  Co. 

428,  84  N.  B.  1049,  17  L.  R.  A.  (N.  v.  Maumee  Avenue  &c.  Co.,  132  Ind. 

S.)  1071,  1074,  1077  (citing  text  and  80,  30  N.  E.  880,  16  L.  R.  A.  651n 

distinguishing  if  not  impliedly   or  (citing  text).    But  compare  Turnp. 

virtually   overruling   Snell   v.    Chi-  Co.  v.  Kelley,  41  Ohio  St.  144. 
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these  artificial  beings  with  more  rights  than  belong  to  natural  per- 
sons.^* Owners  of  lands  over  which,  by  the  increase  of  wealth  and 
population,  municipal  boundaries  are  extended,  may  have  heavier  bur- 
dens of  taxation  imposed  upon  them  and  the  use  of  their  property 
limited  and  restricted  by  the  corporate  by-laws,  and  the  principle  which 
applies  to  natural  persons  must  surely  apply  to  the  creatures  of  legis- 
lation. All  rights  of  property,  whether  held  by  citizens  or  corporations, 
are  subject  to  the  governmental  power  commonly  called  the  police 
power.  It  is  by  virtue  of  this  power  that  railroads  may  be  compelled 
to  fence  their  tracks,  citizens  to  make  safeguards  about  dangerous 
places  in  their  property,  and  to  so  conduct  their  business  as  not  to 
imperil  the  public  safety.  Police  power  may  be  delegated  to  municipal 
corporations,  and  in  the  exercise  of  this  power  they  may  compel  the 
turnpike  corporations  to  do  that  which  the  safety  of  the  public  de- 
mands.^" It  is  not,  however,  easy  to  set  bounds  to  this  power. 

§  85.  (75)  Turnpike  company  may  be  compelled  to  change  grade. 

— Changes  in  the  character  of  the  country  must  require  changes  in  the 
roads  and  ways,  and  it  can  hardly  be  that  a  turnpike  corporation  can 
maintain  the  grade  of  its  road  as  originally  established  and  compel  the 
municipal  corporation  to  make  its  streets  conform  to  that  grade,  and 
it  must  follow,  therefore,  that  where  the  public  welfare  demands  a 
change,  the  turnpike  corporation  must  yield  and  make  the  required 
alteration.  It  is  but  reasonable  to  hold  that  the  private  corporation 
takes  its  privileges  and  franchises  upon  the  implied  condition  that 
they  shall  yield  to  the  reasonable  burdens  imposed  by  the  growth  and 
development  of  the  country.  There  are  adjudged  cases  recognizing  and 
enforcing  the  general  principle.  It  is,  indeed,  recognized  in  the  long 
line  of  cases  holding  that  where  there  is  no  statutory  provision  to  the 
contrary  grades  of  streets  may  be  changed,  although  private  property  is 
greatly  injured.  There  are  cases  more  directly  in  point ;  in  more  than 
one  of  them,  for  instance,  it  has  been  held  that  a  railroad  company 
may  be  compelled  to  change  its  grade  and  to  adjust  the  grade  of  its 
track  to  correspond  to  the  grade  of  intersecting  streets  of  the  munici- 

'^  It  has  been  held  that  a  city  may  '^  See  State  v.  New  Brunswick,  30 
enter  upon  a  turnpike  to  build  a  N.  J.  L.  395,  32  N.  J.  L.  548;  Cham- 
sewer.  Providence  &c.  Turnp.  Co.  bersburg  v.  Manko,  39  N.  J.  L.  496; 
V.  Flanagan,  2  Lack.  Leg.  N.  101.  Elmendorf  v.  Albany,  17  Hun  (N. 
See  also,  Huelfeld  v.  Covington  Y.)  81. 
(Ky.),  60  S.  W.  296. 
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pality.^^  Turnpikes,  like  railroads,  telephones  and  telegraphs,  are  im- 
pressed with  a  public  character,  and  as  such  are  subject  to  the  general 
police  regulations  prescribed  by  the  legislature  itself,  or  by  a  municipal 
corporation  exercising  delegated  authority  under  a  valid  statute.  The 
rule  that  such  things  are  subject  to  regulation  in  a  greater  degree  than 
purely  private  property  is  very  ancient,  and  finds  its  earliest  illustra- 
tions in  cases  of  roads  and  ferries.^'  In  our  judgment  a  corporation 
■which  has  a  double  character,  such  as  a  railroad  or  a  turnpike  com- 
pany, acquires  its  rights  subject  to  the  higher  and  dominant  right  of 
public  necessity,  and  whenever  public  safety  or  necessity  requires  a 
change  in  the  grade  of  a  turnpike  at  points  where  it  crosses  the  streets 
of  a  city  or  town  the  company  must  make  it.  This  is  substantially  the 
rule  with  respect  to  railroads,^^  and  we  are  unable  to  perceive  any  rea- 
son why  it  does  not  fully  apply  to  turnpikes.^^  The  police  power  exists 


""Indianapolis  &c.  Co.  v.  The 
State,  37  Ind.  489;  Houston  &c.  R. 
Co.  V.  Dallas,  98  Tex.  396,  84  S.  "W. 
648,  70  L.  R.  A.  850,  and  note.  And 
see  Macon  &c.  R.  Co.  v.  Macon,  112 
Ga.  782,  38  S.  E.  60;  post,  §  807. 

=^Munn  V.  Illinois,  94  U.  S.  113, 
24  L.  ed.  77;  Sawyer  v.  Vermont  &c. 
R.  Co.,  105  Mass.  196;  Smith  v.  East- 
ern R.  Co.,  35  N.  H.  356;  Bulkley 
v.  New  York  &c.  R.  Co.,  27  Conn. 
479;  Bradley  v.  Buffalo  &c.  Co.,  34 
N.  Y.  427,  429;  Pennsylvania  Co.  v. 
Riblet,  66  Pa.  St.  164,  5  Am.  Rep. 
360;  State  v.  Nebraska  Telephone 
Co.,  17  Neb.  126,  22  N.  W.  237,  52 
Am.  Rep.  504;  Vincent  v.  Chicago 
&c.,  49  111.  33;  Thorpe  v.  Rutland 
&c.  Co.,  27  Vt.  140,  62  Am.  Dec.  625; 
Wilder  v.  Maine  &c.  R.  Co.,  65  Me. 
332,  20  Am.  Rep.  698;  Jones  v.  Ga- 
lena &c.  Co.,  16  Iowa  6;  Winona  &c. 
V.  Waldron,  11  Minn.  515,  88  Am. 
Dec.  100;  Blewett  v.  Wyandotte  &c. 
R.  Co.,  72  Mo.  583;  Allnutt  v.  Inglis, 
12  East  527;  Kansas-Pacific  R.  Co. 
V.  Mower,  16  Kan.  573;  Common- 
wealth V.  Duane,  98  Mass.  1;  Mobile 
V.  Yuille,  3  Ala.  (N.  S.)  137,  140; 
Hockett  V.  State,  105  Ind.  250,  5  N. 
B.  178,  55  Am.  Rep.  201;  Central  &c. 
Co.  V.  State,  118  Ind.  194,  19  N.  E. 
604,  10  Am.  St.  114;  State  v.  Perry, 
5  Jones  (N.  Car.)  252;  1  Hargraves 
Law  Tracts  6.  See  also,  Davis  v. 
Vernon  Shell  Road  Co.,  103  Ga.  491, 
29  S.  E.  475  (citing  text). 


^People  v.  Boston  &c.  R.  Co.,  70 
N.  Y.  569;  People  v.  Squire,  107  N. 
Y.  593,  14  N.  E.  820;  New  York  &c. 
R.  Co.  V.  Town  of  Bristol,  151  U.  S. 
556,  14  Sup.  Ct.  437,  38  L.  ed.  269; 
3  Elliott  on  Railroads  (2d  ed.), 
§§  1082,  1082a,  1092.  See  post,  Rail- 
road Crossings.  There  are  decisions 
which  hold  that  after  the  chartered 
rights  of  the  private  corporation 
have  vested,  it  cannot  be  required 
to  make  changes  to  correspond  with 
the  grade  of  public  ways  con- 
structed subsequent  to  the  building 
of  the  railroad.  City  of  Erie  v.  Erie 
Canal  Co.,  59  Pa.  St.  174;  Illinois 
Central  R.  Co.  v.  Bloomington,  76 
111.  447.  See  also.  State  v.  New 
Brunswick,  30  N.  J.  L.  395,  397; 
Chambersburg  v.  Manko,  39  N.  J.  L. 
496,  500.  We  venture  to  say  that  if 
the  right  to  lay  out  highways  is 
sovereign  (and  this  can  hardly  be 
questioned),  and  if  the  right  to 
make  them  safe  is  within  the  police 
power  of  the  state,  the  private  cor- 
poration holds  whatever  rights  it 
acquires  subject  to  these  two  great 
elements  of  sovereignty.  Doubtless, 
if  in  laying  out  new  public  ways  any 
part  of  the  private  property  of  the 
corporation  is  seized,  it  would  be 
entitled  to  compensation.  Portland 
&c.  Co.  v.  Deering,  78  Me.  61,  67,  57 
Am.  R.  784. 

'^  Mayor  v.  President  &c.  of  Balti- 
more &c.  Turnp.  Co.,  80  Md.  535,  31 
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without  any  reservation  in  the  constitution,  and  it  is  one  that  cannot 
be  surrendered,  so  that  the  franchises  of  private  corporations  must  be 
conclusively  presumed  to  be  acquired  with  reference  to  its  existence.^" 

§  86.  (76)  Public  nature  of  turnpike  corporations — Legislative 
control  generally. — If  turnpike  corporations  were  created  solely  for 
the  purpose  of  enabling  the  corporators  to  reap  private  benefit  from 
them,  it  is  clear  that  they  could  not  be  entitled  to  many  of  the  rights 
which  the  weight  of  authority  awards  them.  The  fact  that  they  do 
secure  rights  by  virtue  of  their  public  character  supplies  a  reason  of 
no  feeble  strength  for  the  conclusion  that  they  are  subject  to  public 
control  m  a  much  greater  degree  than  corporations  created  for  purely 
private  purposes.  Such  corporations,  because  of  the  element  of  a  public 
nature  which  they  possess,  may,  under  proper  delegation,  exercise  the 
right  of  eminent  domain.^^  They  are  entitled  to  legal  aid  and  protec- 
tion beyond  that  awarded  strictly  private  property.  The  strongest  illus- 
tration that  turnpike  corporations  are  of  a  public  nature  is  supplied 
by  the  cases — and  there  are  a  multitude  of  them — which  hold  that 
taxes  may  be  levied  for  the  purpose  of  aiding  in  their  construction, 
and  corporations  that  are  entitled  to  such  assistance  from  the  revenues 
raised  by  taxation  ought,  in  Justice,  to  be  subject  to  public  control  to 
a  much  greater  degree  than  corporations  created  for  strictly  private 
purposes.  If  they  were  public  in  the  full  sense  of  the  term,  then  no 
one  could  even  plausibly  maintain  that  they  would  not  be  subject  to 
legislative  control.  To  the  extent  that  they  are  public,  that  control 
must  exist,  or  the  principle  upon  which  it  is  held  that  they  may  be 
aided  by  taxation  must  be-denied.  We,  for  our  part,  believe  that  in  so 
far  as  they  are  public  they  are  subject  to  legislative  control,  and  we  do 
not  believe  that  the  principle  of  the  Dartmouth  College  case  can  be 

Atl.  420.  So,  on  the  other  hand,  it  Super.  Ct.  116.  See  generally,  Kauf- 
has  been  held  by  the  same  court  man  v.  Bergen  Turnp.  Co.,  71  N.  J. 
that  the  company  has  a  right  to  L.  33,  58  Atl.  109. 
change  its  grade  in  any  manner  au-  ^  Text  is  cited  in  Northwestern 
thorized  by  charter  so  as  to  promote  &c.  Exchange  Co.  v.  Minneapolis,  81 
the  interests  of  the  public  and  that  Minn.  140,  83  N.  W.  527,  529,  86  N. 
owners  of  abutting  property  are  not  W.  69,  53  L.  R.  A.  175  (holding, 
entitled  to  compensation  for  such  however,  that  while  such  power  ex- 
change even  though  the  company  ists,  as,  for  instance,  to  require  tele- 
had  maintained  its  road  at  the  old  graph  and  telephone  wires  to  be 
grade  for  sixty  years.  Green  v.  City  placed  underground,  the  city  au- 
&c.  Ry.  Co.,  78  Md.  294,  28  Atl.  626,  thorities  must  not  act  arbitrarily 
44  Am.  St.  288.  But  compare  Harp  and  unreasonably), 
v.    Borough    of   Glenolden,    28    Pa.  ^  State  v.  Maine,  27  Conn.  641. 
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SO  much  extended  as  to  exclude  the  power  to  compel  them  to  change 
their  grades  whenever  the  public  necessity  demands  it.  If  it  be  true, 
as  it  is,  that  the  governmental  authority  to  control  public  matters  can 
neither  be  surrendered  nor  bartered  away,  it  must  be  also  true  that  a 
public  corporation  cannot  be  protected,  even  though  its  charter  be  con- 
sidered as  a  contract,  beyond  its  private  rights,  and  that  rights  essen- 
tially public  are  subject  to  legislative  control.  We  can  see  no  valid 
reason  for  holding  that  corporations  may  be  aided  by  taxation  because 
they  are  public  and  yet  not  controlled  because  they  are  private.  It 
must,  as  it  seems  to  us,  be  held  that,  as  they  are  so  far  of  a  public 
nature  as  to  be  entitled  to  aid  from  the  public  treasury,  they  are  sub- 
ject to  control  as  are  other  public  matters  and  affairs.  It  is  because 
they  are  public  that  citizens  can  be  coerced  to  aid  them,  and  what  can 
be  aided  as  a  public  enterprise  can  certainly  be  controlled  as  are  other 
public  undertakings ;  and  this  principle  must  enter  into  every  charter 
as  a  factor  for  the  reason  that  the  law  enters  into  every  contract.  We 
do  not  doubt  the  power  or  the  duty  of  the  legislature  to  protect  the 
private  rights  of  turnpike  companies,  and  we  know  that  some  of  the 
courts  have  gone  to  great  lengths  in  their  favor.^^  N"or  do  we  doubt 
that,  in  a  proper  case,  the  courts  would  protect  a  turnpike  company 
against  a  wanton  or  oppressive  interference  with  its  rights,  but  we  are 
unable  to  regard  a  change  of  grade  required  by  reasonable  public  neces- 
sity as  an  unlawful  interference  with  its  chartered  rights.^*  Conceding, 
as  every  one  must  under  the  great  weight  of  authority,  that  there  is 
power  to  aid  by  taxation,  we  think  it  must  be  concluded  that  the  right 
to  this  aid  imposes  a  corresponding  qualification  upon  the  charter- 
granted  rights,  namely,  that  of  control  substantially  to  the  same  extent 
as  it  exists  over  purely  public  roads,  in  so  far  as  change  of  grade  and 
the  building  of  new  highways  are  concerned. 

§  87.  ('}"?')  Rights  of  cities  as  to  grading  and  paving  turnpikes. — 

It  has  been  held  that  a  municipal  corporation  may  grade  and  pave  a 
turnpike  within  the  corporate  limits,  provided  no  injury  is  done  to  the 
rights  of  the  private  corporation.**  This  is  sound  enough,  but  it  may 

82  Franklin    &c.    Co.    v.     County  change  of  grade  is  not  taking  a  pri- 

Court,  8  Humph.  (Tenn.)  342;  Hall  vate  property  right.     Such  a  case 

v.  Ragsdale,  4  Stewart  &  P.  252.  rests  upon  the  same  principle  as  the 

=»We  have  no  doubt,  we  may  add,  change  of  grade  of  a  street,  except 

that  if  private  property  rights  are  that  the  claim  of  the  citizen  seems 

taken,  the  company  is  entitled  to  much  stronger, 

compensation,      but      requiring      a  "  The  State  v.  New  Brunswick,  30 
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well  be  doubted  whether  the  municipal  corporation  would  not  have  a 
right,  even  in  the  absence  of  an  express  statute,  to  compel,  by  proper 
proceedings,  the  turnpike  company  to  do  its  duty  in  so  far  as  to  make 
the  way  safe  for  travel.  If  the  statute  expressly  requires  the  turnpike 
company  to  repair,  and  it  fails  to  perform  the  duty,  the  municipality 
may  make  the  repairs  and  collect  the  cost  from  the  company.'^ 

§  88.  (78)  Turnpikes  cannot  be  improved  at  expense  of  adjoining 
landowners — Estoppel. — ^A  turnpike  cannot,  in  our  judgment,  be  im- 
proved at  the  expense  of  adjoining  landowners,^®  but  landowners  may, 
by  suffering  the  work  to  proceed  without  objection,  estop  themselves 
from  denying  that  the  way  is  a  street  of  the  city.^^  It  would,  however, 
require  a  very  strong  ease  to  warrant  the  application  of  the  doctrine 
of  estoppel  if  the  way  were  openly  used  as  a  turnpike  and  tolls  exacted 
from  those  who  travel  it.  Use  of  the  way  as  a  street  by  the  citizens, 
it  has  been  held,  will  entitle  the  municipality  to  treat  it  as  a  street  for 
all  legitimate  purposes,  and  only  the  private  corporation  can  success- 
fully object.'*  If  the  citizens  are  compelled  to  treat  the  way  as  a  street 


N.  J.  L.  395.  To  the  extent  indi- 
cated in  the  text  we  believe  the  de- 
cision in  the  case  cited  to  be  sound, 
but  we  cannot  assent  to  the  doc- 
trine that  the  property  of  a  private 
corporation,  although  it  is  a  toll 
road,  can  be  improved  at  the  ex- 
pense of  adjoining  property  owners, 
under  a  statute  authorizing  the  im- 
provement of  streets  and  highways, 
for  we  think  the  term  "highways" 
means  public  ways  in  the  strict 
sense. 

^Versailles  &c.  Co.  v.  Town  of 
Versailles,  10  Ky.  L.  844,  10  S.  W. 
280. 

^  Wilson  V.  Allegheny  City,  79  Pa. 
St.  272;  Breed  v.  Allegheny,  85  Pa. 
St.  214.  But  see  State  v.  New  Bruns- 
wick, 30  N.  J.  L.  395;  Huelfeld  v. 
Covington  (Ky.),  60  S.  W.  296;  Peo- 
ple V.  Cummings,  166  N.  Y.  110,  59 
N.  E.  703;  Bagg  v.  Detroit,  5  Mich. 
336.  We  think  it  clear  that  under 
an  authority  to  improve  streets,  a 
municipal  corporation  would  have 
no  right  to  improve  a  turnpike  road, 
since  the  right  to  take  tolls  imposes 
upon  the  private  corporation  the  im- 
perative duty  of  keeping  its  road  in 
proper  condition  for  travel,  and  the 


municipality  cannot  cast  that  bur- 
den upon  the  property  owners. 

''Palmer  v.  Stumph,  29  Ind.  329; 
State  V.  Fuller,  5  Vroom  (N.  J.  L.) 
227,  235,  10  Am.  Rep.  232.  This 
section  from  beginning  to  this  point 
is  quoted  in  South  Covington  &c.  St. 
Ry.  Co.  V.  Newport  &c.  Turnp.  Co.. 
23  Ky.  L.  68,  62  S.  W.  687,  689,  but 
the  question  there  decided  was  that 
there  had  been  a  dedication  and 
that  the  turnpike  company  had  not 
gained  a  right  by  prescription. 

»» State  V.  Passaic,  42  N.  J.  L.  524; 
Jersey  City  v.  State,  1  Vroom  (N.  J. 
L.)  521;  State  v.  Atlantic  City,  5 
Vroom  (N.  J.  L.)  99;  State  v.  New 
Brunswick,  1  Vroom  (N.  J.  L.)  395. 
In  State  v.  Passaic,  supra,  it  was 
said:  "I  consider  the  law  settled  in 
this  state  to  this  effect— that  the  use 
as  a  street  by  the  citizens  of  a  mu- 
nicipality within  which  it  lies  of  a 
turnpike  or  plank  road,  gives  it  the 
character  of  a,  street  to  the  degree 
that  its  existence  as  such  cannot  be 
questioned  by  any  party  other  than 
the  company  which  owns  the  turn- 
pike or  plank  road."  See  also,  Bagg 
V.  Detroit,  5  Mich.  336;  Elemendorf 
V.  Albany,  17  Hun  (N.  Y.)  81. 


§    89  EOADS   AND   STREETS.  110 

by  paying  the  expense  of  improving  and  repairing  it,  the  private  cor- 
poration most  certainly  loses  its  right  to  claim  the  way  as  its  private 
property,  since  it  cannot  be  both  a  turnpike  and  a  street.  It  may  be 
that  as  against  the  municipality  the  citizens  might,  in  some  cases,  be 
estopped  while  the  private  corporation  would  not  be ;  but  certainly,  if 
the  private  corporation  knows  that  the  way  is  claimed  as  a  street  and 
that  money  is  expended  upon  it  as  such,  it  may,  on  the  same  prin- 
ciple which  is  held  to  estop  the  property  owner,  be  estopped  to  aver 
that  it  is  not  a  street  but  a  turnpike. 

§  89.  (79)  Duty  to  improve  rests  upon  turnpike  company. — If  it 

be  granted  that  the  legislature  has  the  power  to  impose  upon  adjoin- 
ing landowners  the  expense  of  improving  turnpikes  within  the  limits 
of  a  municipal  corporation,  still  that  power  is  not  to  be  inferred  from 
the  use  of  general  words.  For  this  conclusion  there  are  at  least  two 
valid  reasons.  Statutes  imposing  upon  adjoining  landowners  the  bur- 
den of  improving  a  street  or  alley  are  to  be  strictly  construed.*'  The 
duty  of  improving  its  road  rests  upon  the  private  corporation  having 
a  right  to  profits  in  the  form  of  tolls,  and  it  cannot  be  intended  that 
the  legislature  meant  to  relieve  the  private  corporation  from  its  duty 
and  compel  the  property  owners  to  bear  the  burden. 

§  90.  (80)  Taxation  in  aid  of  turnpikes. — There  is  a  broad  and 
plain  distinction  between  taxing  the  citizens  to  aid  corporations  in  con- 
structing toll  roads  and  taxing  them  to  build  and  maintain  public 
roads  and  streets.  Eoads  and  streets  are  matters  of  public  concern  in 
the  strictest  sense,  and  are  under  governmental  control,*"  while  private 
corporations  are,  except  in  so  far  as  they  are  charged  with  public 
duties,  under  the  control  of  corporate  officers  in  whose  selection  the  tax- 
payers and  electors  have  no  voice.  If  the  right  to  tax  can  be  supported 
it  must  be  upon  the  ground  that  the  electors,  through  their  represent- 
atives, have  a  right  to  control  the  road  in  so  far  as  it  is  of  a  public 
nature  and  is  affected  by  the  public  demands  and  necessities,  for,  if 

'"Lowell     V.     French,     6     Gush.  (N.  Y.)  65;  Norwich  v.  County  Com- 

(Mass.)    223;    Finnell   v.   Kates,   19  mlssloners,    13    Pick.     (Mass.)     60; 

Ohio  St.  405;  Dorathy  v.  Chicago,  53  Hingham  &c.  v.  Norfolk  Co.,  6  Allen 

111.    79;    Wilson    v.    Poole,    33    Ind.  (Mass.)  353;  Warder  v.  Commission- 

443;    Himmelman  v.  Byrne,  41  Cal.  ers,  38  Ohio  St.  639;   Jensen  v.  Su- 

500;  Pope  v.  Headen,  5  Ala.  433.  pervisors   of  Polk  County,   47  Wis. 

"  Philadelphia  v.  Field,  58  Pa.  St.  298,  2  N.  W.  320. 
320;    Thomas  v.  Leland,  24  Wend, 
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this  be  not  true,  one  of  the  fundamental  principles  of  free  government 
is  violated,  inasmuch  as  there  would  be  taxation  without  representation. 
The  power  of  the  legislature  to  authorize  the  citizens  of  a  locality  to  tax 
themselves  to  aid  in  the  constrjiction  of  turnpikes  and  railroads  is 
maintained  by  nearly  all  of  the  courts  of  the  country.^^  This  doctrine 
has  not,  however,  passed  unchallenged ;  it  has  been  vigorously  assailed 
by  text-writers  and  by  able  courts  in  strongly  reasoned  opinions.*^ 

§  91.  (81)  Objections  to  such  taxation. — There  are  weighty  objec- 
tions to  the  prevailing  view,  and  it  has  led  to  disastrous  consequences. 
The  power  to  lay  taxes,  broad  as  it  unquestionably  is,  is  not  an  unlim- 
ited one,  for  it  cannot  be  granted  that  the  legislature  may  exact  taxes 
from  one  class  of  citizens  for  the  private  benefit  of  another.  Private 
business  cannot  be  maintained  by  public  taxation.  There  is  a  limit 
to  the  legislative  power  to  lay  taxes  independent  of  any  express  con- 
stitutional restriction,  and  that  limit  is  found  in  the  nature  of  the 
power  itself.  The  power  to  lay  taxes  springs  out  of  the  public  neces- 
sity for  revenues  for  public  purposes,  and,  theoretically  at  least,  all 
revenues  raised  by  taxation  are  for  purposes  essentially  of  a  public 
character.  It  is  therefore  implied,  in  the  very  nature  of  the  taxing 
power,  that  it  exists  only  for  the  purpose  of  raising  public  revenues.  It 

"^Amey  v.  Allegheny  City,  24  How.  v.  Scogin,  11  La.  Ann.  629;  Augusta 

(U.  S.)  364,  16  L.  ed.  614;    Mitchell  Bank  v.  Augusta,  49  Me.  507;  David- 

V.  Burlington,  4  Wall.   (U.  S.)   270,  son    v.    Ramsey    County,    18    Minn. 

18   L.   ed.   350;    Gelpcke  v.   City  of  482;  New  Orleans  &c.  Co.  v.  McDon- 

Dubuque,  1  Wall.  (U.  S.)  175,  17  L.  aid,  53  Miss.  240;    Osage  Valley  Co. 

ed.    520;    Northern   Pac.   R.   Co.   v.  v.    Morgan,    53    Mo.    156;     Bank    v. 

Roberts,  42  Fed.  734,  158  U.  S.  1,  15  Rome,  18  N.  Y.  38;    Grant  v.  Cour- 

Sup.  Ct.  756,  39  L.  ed.  873;   Fielder  ter,  24   Barb.    (N.  Y.)    232;    Gibson 

v.    Montgomery,    51    Ala.    178;    We-  v.  Mason,  5  Nev.  283;    Hill  v.  For- 

tumpka    V.    Winter,    29    Ala.    651;  sythe     County,     67     N.     Car.     367; 

Stockton  &c.  Co.  v.  Stockton,  41  Cal.  Walker  v.  City,   21   Ohio   St.   14,   8 

147;   Douglas  v.  Chatham,  41  Conn.  Am.  Rep.  24;  Armstrong  v  Perkins, 

21;    Columbia   County   v.   King,    13  43  Pa.  St.  400;   City  of  San  Antonio 

Fla.   451;    Winn  v.    Macon,   21    Ga.  v.  Gould,  34  Tex.  49;  State  v.  County 

275;  Quincy  &c.  Co.  v.  Morris,  84  111.  Court  of  Wirt  County,  37  W.  Va   808, 

410;  Lafayette  &c.  R.  Co.  v.  Geiger,  34  17  S.  E.  379;  Goshorn  v   Ohio  Coun- 

Ind.    185;     City    of    Mt.    Vernon    v.  ty,  1  W.  Va.   308;    Oleson  v.  Green 

Hovey,  52  Ind.  563;    Stewart  v.  Su-  Bay  &c.  Co.,  36  Wis.  383;    2  Elliott 

pervisors,   30   Iowa   9,  1  Am.   Rep.  on  Railroads  (2d  ed.),  §  814,  et  seq 
238;  Commissioners  V.  Miller,  7  Kan.        '^Cooley's   Const.   Lim.    (5th   ed.) 

479,  12  Am.  Rep.  425;   Shelby  Co.  v.  264;  1  Dillon  Municipal  Corp.,  §  104; 

Cumberland  &c.  Co.,   8  Bush    (Ky.)  Sedg.    Const.    Law    464;    People    v. 

209;  South  Fork  Turnp.  Co.  v.  Casey  Salem,  20  Mich.  452,  4  Am.  Rep.  400, 

County  Ct.,  5  Ky.  L.  243;  Vanceburg  9  Am.  Law  Reg.  487,  note;   Hanson 

&c.  Turnp.  Co.  v.  Maysville  &c.  Co.,  v.  Vernon,  27  Iowa  28,  1  Am.  Eep. 

47  Ky.  275,  77   S.  W.  1118;   Parker  215. 
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may  not  always  be  easy  to  discriminate  between  private  and  public 
purposes,  but  there  can  be  little  doubt  that  the  true  rule  is  that  money 
raised  by  taxation  is  always  for  the  public  benefit,  and  never  for  private 
purposes.  In  one  case*^  a  much  broader  rule  is  stated,  and  it  is  said 
that  the  legislature  is  the  sole  judge  of  whether  the  purpose  is  public 
or  private,  but  this  statement  of  the  rule  will  be  found  on  examination 
to  be  of  doubtful  soundness,  for  the  general  principle  is  that  courts 
will  interfere  to  prevent  the  exercise  of  the  taxing  power  for  the 
benefit  of  private  interests.  This  general  doctrine  has  been  declared 
and  enforced  in  many  cases ;  thus^  taxes  cannot  be  levied  for  the  pur- 
pose of  assisting  private  manufacturing  corporations,  nor  for  the  pur- 
pose of  assisting  landowners,  whose  buildings  have  been  destroyed  by 
fire,  to  rebuild,  nor  for  the  purpose  of  providing  unfortunate  farmers 
with  seeds.**  These  cases,  and  others  of  a  like  character,  proceed  upon 
the  broad  ground  that  taxes  can  only  be  levied  for  public  purposes.*" 
It  is  difficult  to  perceive  how  a  railroad  or  a  turnpike  built  by  a  private 
corporation  can  be  brought  within  the  rule,  for  such  things  are  built 
by  the  corporators,  not  for  the  public  benefit,  but  for  their  own.  No 
doubt  they,  in  many  instances,  do  benefit  the  public,  but  this  is  not  a 
whit  less  true  of  mills,  of  factories,  of  schools,  and  other  private  busi- 
ness enterprises  of  like  character. 

§  92.  (83)  Theory  upon  which  power  to  aid  by  taxation  is  upheld. 

— It  is  sometimes  said  that  railroad  and  turnpike  companies  are  pub- 
lic corporations,  but  this  is  plainly  an  error.  In  no  event  can  the  legis- 
lature take  from  them  their  corporate  privileges  and  franchises,  unless, 
indeed,  that  right  is  expressly  reserved ;  and  this,  of  itself,  proves  that 
they  are  not  public  corporations,  for  if  they  were  they  would  be  sub- 

«Town  of  Guilford  v.  Board,  13  14  Kan.  418,  19  Am.  Rep.  99;  Hal- 

N.  Y.  143.     Distinguished  and  lim-  stead  v.  Mayor,  3  N.  Y.  430;   Clark 

ited  in  Weismer  v.  Village  of  Doug-  v.  Des  Moines,  19  Iowa  199,  87  Am. 

las,  64  N.  Y.  91,  21  Am.  Rep.  586,  Dec.  423;   People  v.  Salem,  20  Mich. 

588.  452,  4  Am.  Rep.  400. 

*•  Allen  V.  Inhabitants,  60  Me.  124,       "While  the  right,  conceding  the 

11  Am.  Rep.  185;    State  v.  Tappan,  soundness  of  the  general  doctrine, 

29  Wis.  664,  9  Am.  Rep.  622;  Loan  to  levy  taxes  is   generally  one  of 

Assn.  V.  Topeka,  20  Wall.   (U.  S.)  legislative  exercise,  still  the  courts 

655,  22  L.  ed.  455;   Speer  v.  School  will  interfere  where  the  tax  is  un- 

Direetors,     50    Pa.    150;     National  equal  and  unjust.     Howell  v.  Bris- 

Bank  v.  lola,  9  Kan.  689;  Mount  v.  tol,  8  Bush  (Ky.)  493;  Washington 

State,  90  Ind.  29,  46  Am.  Rep.  192;  Avenue,  69  Pa.  St.  352;  364,  8  Am. 

Lowell  V.  Boston,  111  Mass.  454,  15  Rep.  255. 
Am.  Rep.  39,  39;  State  v.  Osawkee, 
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Ject  to  the  legislative  will/*  and  would  not  be  within  the  constitutional 
provision  upon  which  rests  the  doctrine  of  the  Dartmouth  College  case. 
There  is,  perhaps,  more  reason  for  holding  that  aid  may  be  given  to  a 
turnpike  than  for  holding  that  it  can  be  voted  to  railroads,  for  the 
former  remains  a  highway  even  though  the  private  corporation  may 
abandon  it,*^  and  this  cannot,  in  all  cases,  be  true  of  railroads.  It 
is,  however,  true  that  both  turnpikes  and  railroads  are  common  to  all 
the  citizens  upon  equal  terms,  and  iu  this  respect  they  may  be  said  to 
be  public.  The  cases  which  hold  that  citizens  may  be  taxed  to  aid 
turnpikes  and  railroads,  proceed,  in  great  part,  upon  the  theory  that 
they  are  of  benefit  to  the  general  public  and  that  all  citizens  have 
interests  and  rights  in  them,  and  that,  for  this  reason,  the  tax  is  levied 
for  a  public  purpose.  This  reasoning  is  not  entirely  without  force,  and 
if  the  doctrine  of  the  cases  built  upon  it  is  carefully  confined  within 
the  limits  which  a  logical  adherence  to  the  principles  upon  which  it 
proceeds  requires,  then  the  doctrine  is  not  of  such  mischievous  ten- 
dencies as  some  of  its  critics  have  supposed.  A  distinction  is  made  by 
some  of  the  courts*'  between  the  power  of  the  legislature  to  compel 
the  citizens  of  a  locality  to  tax  themselves  for  the  benefit  of  turnpikes 
and  the  power  to  permit  them  to  do  so;  but  this  is  questionable  doc- 
trine, for  if  the  power  resides  in  the  legislature  at  all  it  must  be  a 
sovereign  one,  and  sovereign  powers  cannot  depend  upon  the  vote  of 
the  citizens  of  a  particular  locality. 

§  93.  (83)  Appropriation  of  funds  derived  from  taxation — Taxing 
districts. — Public  corporations,  as  cities,  counties  and  towns,  are  po- 
litical subdivisions,  and  are  subject  to  legislative  control.  Funds  de- 
rived from  taxation  may  be  appropriated  by  the  legislature  to  public 
purposes  connected  with  the  corporate  powers  and  duties.  Cities  and 
towns  are  instrumentalities  for  the  convenient  administration  of  gov- 
ernment, and  what  the  legislature  may  do  directly  it  may  do  through 
the  medium  of  these  instrumentalities,  for  they  are  the  mere  subordi- 
nates of  the  legislative  power.**  It  is  agreed,  without  much  diversity 

*"  Meriweather  v.  Garrett,  102  IT.  E.  546.    But  see  Napa  Valley  R.  Co. 

S.  472,  26  L.  ed.  197;  Sloan  v.  State,  v.  Napa  County,  30  Cal.  435. 

8  Blackf.  (Ind.)  361;  People  v.  Mor-        "New  Orleans  v.  Clark,  95  U.  S. 

ris,  13  Wend.  (N.  Y.)  325.  644,  24  L.  ed.  521;   Mount  v.  State, 

"Woolrycli  Ways  14.  90  Ind.  29,  46  Am.  Rep.  192;   Lucas 

"People  V.    Batchellor,   53   N.   Y.  v.    Board,   44    Ind.    524;    Dennis   v. 

128,    13    Am    Rep.    480.      Compare  Maynard,  15  111.  477;   People  v.  In- 

Choisser  v.  People,  140  111.  21,  29  N.  gersoU,  58  N.  Y.  1,  17  Am.  Rep.  178; 

8 — EuaOTT  R.  AND  S. 
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of  opinion,  that  the  legislature  may  compel  the  appropriation  of  funds 
received  by  municipal  taxation  to  public  corporate  purposes,  but  upon 
the  question  whether  public  corporations  can  be  deemed  to  have  such 
proprietary  interests  in  property  as  to  place  it  beyond  legislative  con- 
trol,^" as  well  as  upon  the  question  whether  funds  raised  by  local  taxa- 
tion in  one  locality  can  be  applied  to  local  public  purposes  for  the  bene- 
fit of  a  corporation  other  than  that  in  which  the  taxes  were  levied  and 
collected,  there  is  sharp  conflict.^^  The  doctrine  most  consistent  with 
sound  principle,  and  the  one  which  best  accords  with  our  system  of 
local  government,  is  that  which  prohibits  the  citizens  of  one  city  or 
county  from,  being  specially  taxed  for  the  benefit  of  any  other;  but 
the  legislature  may  create  special  taxing  districts  for  highway  purposes 
without  regard  to  county  or  township  lines.^^ 

§  94.  (84)  Statutory  authority  must  exist  for  aid  by  taxation, — 

The  authority  to  aid  in  the  building  of  turnpikes  is  not  a  general  cor- 
porate power;  it  exists  only  by  virtue  of  statute.  It  is  always  neces- 
sary, therefore,  for  one  claiming  rights  under  a  donation  or  subscrip- 
tion in  aid  of  a  turnpike  or  railroad  to  show  an  express  statute  and  a 
substantial  compliance  with  its  provisions.   The  purpose  must  be  one 

Home  Ins.  Co.  v.  City  Council,  93  Y.  398;  Wells  v.  City  of  Weston,  22 

U.   S.   116,  23   L.  ed.   825;    State  v.  Mo.  384,  66  Am.  Dec.  627;  State  Tax 

St.  Louis,  34  Mo.  546;   Baltimore  v.  on  Foreign  Bonds,  15  Wall.   (U.  S.) 

Board  of  Police,  15  Md.  376,  74  Am.  300,   21  L.   ed.   179;    St.   Charles  v. 

Dec.  572n;    Layton  v.  New  Orleans,  Nolle,  51  Mo.  122,  11  Am.  Rep.  440; 

12  La.  Ann.  515;  People  v.  Vander-  People   v.   Townsend,    56   Cal.   633; 

bilt,  26  N.  Y.  287;   Youngs  v.  Hall,  State  Treasurer  v.  Auditor,  46  Mich. 

9    Nev.    212;    Love   v.    Schenck,    12  224;     Langhorne    v.    Robinson,    20 

Iredell  Law  304.  Gratt.   (Va.)   661.     See  2  Elliott  on 

=° Darlington  v.   Mayor,  31   N.   Y.  Railroads  (2d  ed.),  §§  824-826. 
164,    88   Am.    Dee.    248n;    Richland        "^  Board  v.   Harrell,  147   Ind.  500, 

County  V.  Lawrence  County,  12  111.  46   N.   E.   124,  citing  Elliott  Roads 

1;    People  v.  Hurlbut,  24  Mich.  44,  and   Streets   393;    Gilson  v.   Board, 

9  Am.  Rep.  103;  People  v.  Detroit,  28  128  Ind.  65,  27  N.  E.  235,  11  L.  R. 

Mich.  228,  15  Am.  Rep.  202;  Grogan  A.  835;    Cooley  Taxation,  113.     See 

V.  San  Francisco,  18  Cal.  590;  Oliver  also,  Bruce  v.  Vanceburg  &c.  Turnp. 

V.  Worcester,  102  Mass.  489,  3  Am.  Co.,   18   Ky.   L.   35,   35    S.   W.   112; 

Rep.  485;   Hill  v.  Boston,  122  Mass.  Vanceburg  &c.  Turnp.  Co.  v.  Mays- 

344,  23  Am.  Rep.  332;    Spaulding  v.  ville  &c.  Co.   (Ky.),  77  S.  W.  1118; 

Andover,  54  N.  H.  38;  Western  Sav-  Lowe  v.  Board,  156  Ind.  163,  165,  59 

ing  Fund  Society  v.  City  of  Phila-  N.  E.  466,  467  (citing  text);  Davern 

delphla,  31  Pa.  St.  175,  72  Am.  Dec.  v.  Board  &c.  of  Decatur  Co.,  34  Ind. 

730;  United  States  v.  Baltimore  &c.  App.   44,  72  N.  E.   268,  269    (citing 

Co.,  17  Wall.  (U.  S.)  322,  332,  21  L.  text) ;   State  v.  Board  &c.  of  Marion 

ed.  597;   Richmond' v.  Richmond,  21  County,  170  Ind.  595,  82  N.  E.  482, 

Gratt.  (Va.)  604.  488  (citing  text). 

"^Town  of  Flatbush,  In  re.  60  N. 
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which  the  statute  authorizes  the  public  corporation  to  aid,  and  the  aid 
must  be  of  the  general  character  prescribed  by  the  enabling  statute.^^ 

§  95.  (85)  Toll — Eight  to  collect. — ^ToU,  in  the  sense  in  which  we 
here  employ  the  word,  is  the  price  paid  for  the  privilege  of  passage  over 
a  road  open  to  the  public.^*  The  right  to  exact  toll  commonly  comes 
from  the  law/^  although  it  is  said  that  it  is  a  right  that  may  be  created 
by  prescription.^"  The  common  law  recognized  the  right  to  exact  tolls 
as  founded  upon  prescription,  but  required  one  who  asserted  a  pre- 
scriptive right  to  show  both  the  immemorial  usage  and  the  considera- 
tion.^'' The  consideration  for  the  right  to  exact  toll  is  the  undertaking 
of  the  owner  of  the  road  to  maintain  it  in  a  reasonably  safe  and  con- 
venient condition  for  travel.^*  In  this  country  the  right  to  collect 
toll  is  generally  conferred  by  statute,  and  there  is  reason  to  doubt 
whether  it  can  be  conferred  in  any  other  mode,  for  franchises  of  this 
nature  are  derived  from  legislative  grants.^* 


«=  Board  v.  McClintock,  51  Ind. 
325;  Cooley  Const.  Lim.  (5th  ed.) 
269;  State  v.  Saline  County,  45  Mo. 
242;  Shelby  County  v.  Cumberland 
&c.  R.  Co.,  8  Bush  (Ky.)  209;  Mer- 
cer County  V.  Pittsburgh,  27  Pa.  St. 
390;  Falconer  v.  Buffalo  &c.  Co.,  69 
N.  Y.  491;  Lawson  v.  Schnellen,  33 
Wis.  288;  Wagner  v.  Meety,  69  Mo. 
150;  Concord  v.  Portsmouth  Savings 
Bank,  92  U.  S.  625,  23  L.  ed.  628; 
Marsh  v.  Fulton  County,  10  Wall. 
(U.  S.)  676,  19  L.  ed.  1040;  Hancock 
V.  Chicot  County,  32  Ark.  575; 
Smith  v.  City  of  Madison,  83  Ind. 
502;  Demaree  v.  Johnson,  150  Ind. 
419,  49  N.  B.  1062;  Sykes  v.  Colum- 
bus, 55  Miss  115;  Burroughs  Public 
Securities  297;  Jones  Railroad  Se- 
curities, §  286;  Hainer  Mun.  Sec, 
c.  8  and  9;  2  Elliott  Railroads  (2d 
ed.),  c.  34  and  35,  and  especially 
§  827,  et  seq. 

"  Boyle  V.  Philadelphia  &c.  R.  Co., 
54  Pa.  St.  310,  314;  Pennsylvania  R. 
Co.  V.  Sly,  65  Pa.  St.  205,  210.  See 
also,  Geiger  v.  Perkiomen  &c.  Turnp. 
Co.,  167  Pa.  St.  585;  St.  Louis  v. 
Green,  7  Mo.  App  468;  State  v. 
Haight,  30  N.  J.  L.  447. 

5=  Truman  v.  Walgham,  2  Wils. 
296.  In  this  case  it  was  said: 
"Courts  are  exceedingly  jealous  of 


these  claims  of  rights  to  levy  money 
upon  the  subject.  These  tolls  began 
and  were  established  by  the  power 
of  great  men."  See  also,  Covington 
&c.  Turnp.  Co.  v.  Sandford,  164  U. 
S.  578,  17  Sup.  Ct.  198,  41  L.  ed.  560; 
Winchester  &c.  Turnp.  Co.  v.  Crox- 
ton,  98  Ky.  739,  34  S.  W.  518,  33  L. 
R.  A.  177n. 

"'Panton  Turnpike  Co.  v.  Bishop, 
11  Vt.  198.  But  this  doctrine  as  ap- 
plied to  this  country  may  well  be 
doubted.  Fales  v.  Whiting,  7  Pick. 
(Mass.)  225. 

"Harspurt  v.  Wills,  1  Mod.  47; 
Warren  v.  Prideaux,  1  Mod.  104; 
Pelham  v.  Pickersgill,  1  Term  R. 
660;  Yarmouth  v.  Eaton,  3  Burr. 
1402. 

"'Text  quoted  with  approval  in 
Westfield  &c.  Co.  v.  Abernathy,  8 
Ind.  App.  73,  35  N.  E.  399,  400. 

"Virginia  &c.  Toll  Road  Co.  v. 
People,  22  Colo.  429,  45  Pac.  398,  37 
L.  R.  A.  711n.  And  see  Covington 
&c.  Turnpike  Co.  v.  Sandford,  164 
U.  S.  578,  17  Sup.  Ct.  198,  41  L.  ed. 
560;  Truckee  &c.  Turnp.  Co.  v. 
Campbell,  44  Cal.  89.  But  in  some 
states,  in  some  instances,  it  is  au- 
thorized. Blood  v.  McCarty,  112  Cal. 
561,  44  Pac.  1025;  Carter  v.  Meuli, 
122  Cal.  367,  55  Pac.  138.    The  fran- 
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§'96.  (86)  Toll  can  only  be  collected  in  conformity  to  law. — The 

right  can  only  be  exercised  in  conformity  to  laiv.  This  much  may  be 
definitely  said  upon  the  general  subject,  that  all  the  material  things  the 
statute  requires  to  be  done  in  order  to  entitle  a  corporation  or  an  in- 
dividual to  exact  toll  must  be  done.*"  Such  rights  are  special,  and  if 
there  is  fair  doubt  as  to  the  meaning  of  the  statute  it  will,  in  accord- 
ance with  the  familiar  rule,  be  construed  in  favor  of  the  public  and 
against  the  claimant."^  It  has  been  held,  however,  that,  even  under  a 
statute  providing  that  when  part  of  a  turnpike  is  within  the  corporate 
limits  of  a  town  or  city  and  kept  in  repair  by  the  latter  no  toll  shall  be 
charged  for  travel  thereon,  a  turnpike  company  could  lawfully  charge 
for  travel  on  its  road  kept  in  repair  by  a  city,  where,  by  amendment 
to  the  company's  charter,  it  was  authorized  to  contract  with  the  city 
for  the  use  and  improvement  of  its  road  therein,  without  impairing 
its  right  to  tolls. "^ 

§  97.  (87)  When  toll  may  be  collected  from  bicyclers. — In  accord- 
ance with  the  rule  stated  in  the  last  section,  it  has  been  held  that  a 
turnpike  company  cannot  collect  toll  for  the  use  of  its  road  by  one 
who  is  riding  on  a  bicycle,  under  a  statute  authorizing  the  company 
to  collect  toll  only  for  the  use  of  its  road  by  vehicles  drawn  by  ani- 

chise  cannot,  ordinarily  at  least,  be  Gravel  Rd.  Co.,  116  Mo.  App.  175,  92 
sold  on  execution.  Wood  v.  Truckee  S.  W.  153.  The  statutes  differ  so 
Turnp.  Co.,  24  Cal.  474;  State  v.  much  that  it  would  subserve  no  use- 
Hare,  121  Ind.  308,  23  N.  E.  145;  ful  purpose  to  consider  the  decisions 
James  v.  Pontiac  &c.  Plank  Rd.  Co.,  in  detail. 

8  Mich.  911;  Seymour  v.  Milford  &c.  "'Lees  v.  Manchester  &c.  Co.,  11 
Turnp.  Co.,  10  Ohio  476;  Baxter  v.  East  645;  Hall  v.  Grantham  Canal 
Nashville  &c.  Turnp.  Co.,  10  Lea  Co.,  13  M.  &  W.  114.  See  also,  Mays- 
(Tenn.)  488.  But  statutes  often  au-  ville  &c.  Turnp.  Co.  v.  Ratliff,  85  Ky. 
thorize  it.  244,  3  S.  W.  148;   "Wales  v.  Stetson, 

""Bartram  v.  Central  Turnpike  2  Mass.  143,  3  Am.  Dec.  39;  Storm- 
Co.,  25  Cal.  283;  Turnpike  Co.  v.  feltz  v.  Manor  Turnp.  Co.,  13  Pa. 
Campbell,  2  Humph.  (Tenn.)  467;  St.  555;  Snell  v.  Buresh,  123  111.  151, 
Kemper  v.  Cincinnati  &c.  Co.,  11  13  N.  E.  856.  The  right  to  exact 
Ohio  392;   Justices  v.  G.  &  W.  Co.,  toll  implies  the  authority  to  appoint 

9  Ga.  475;  Waterloo  Turnp.  Co.  v.  agents  to  collect  toll  and  place 
Cole,  51  Cal.  381;  Charles  River  proper  gates  for  the  collection  of 
Bridge  Co.  V.  Warren  Bridge,  11  toll  along  the  line  of  the  turnpike. 
Peters  (U.  S.)  420,  9  L.  ed.  773.  See  Ward  v.  Marietta,  6  Ohio  St.  15; 
also,  Little  v.  Danville  &c.  Co.,  18  Cheshire  Turnp.  v.  Stevens,  10  N.  H. 
Ind.  86;  Neff  v.  Mooresville  &c.  Co.,  133;  City  v.  Detroit  &c.  Co.,  12  Mich. 
66  Ind.  279;  Green  v.  Beeson,  31  333;  Fowler  v.  Pratt,  11  Vt.  369. 
In.d.  7;  State  v.  Royster,  10  Ind.  But  see  as  to  delegation  not  being 
426;  Detroit  &c.  R.  Co.  v.  Macomb  allowed,  Waterloo  Turnp.  Co.  v. 
Circuit  Judge,  109  Mich.  371,  67  N.  Cole,  51  Cal.  381. 

W.    531;     State    v.    Louisiana    &c.        "'Commonwealth   v.  Newport  &c. 
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mals.^^  So,  although  it  is  conceded  that  bicycles  are  vehicles,  it  has 
been  held  that  they  are  not  carriages  within  the  meaning  of  a  statute 
authorizing  the  collection  of  toll  for  certain  kinds  of  vehicles  and  "for 
every  carriage  of  whatever  description.""*  But  it  has  been  held,  on  the 
other  hand,  that  the  company  was  authorized  to  collect  toll  from  a 
bicycler  under  a  statute  giving  it  the  right  to  collect  tolls  for  the  use 
of  its  road  by  horses,  cattle  and  certain  kinds  of  carriages  and  every 
other  carriage  "of  burthen  or  pleasure,  under  whatever  name  it  may 
go."«» 

§  98.  (88)  Power  of  legislature  .over  tolls. — As  the  right  to  exact 
tolls  comes  from  the  legislature,  that  body  has  the  right  in  the  first 
instance  to  fix  the  rate  of  toU.  So,  under  the  reserved  power  to  amend 
or  repeal,  if  not  under  the  police  power,  it  may  make  a  reasonable 
change  in  the  rate.""  In  the  absence  of  a  contract  to  the  contrary  with 
the  state  it  has  the  right  to  reasonably  regulate  tolls.  But  it  is  held 
by  the  supreme  court  of  the  United  States,  that  a  statute  making  such 
an  unreasonable  reduction  in  tolls  as  will  prevent  the  company  from 
keeping  its  road  in  proper  condition  for  public  use  and  earning  any 
dividends  amounts  to  a  taking  of  property  without  due  process  of  law 
and  is  unconstitutional."' 

Turnp.  Co.,  29  Ky.  L.  1285,  97  S.  W.  tie   more   than  declaratory   of  the 

375,  30  Ky.  L.  1235,  100  S.  W.  871.  common  law. 

'^  Murfin  v.  Detroit  &c.  Plankroad  °°  See  Covington  &c.  Turnp.  Co.  v. 

Co.,  113  Mich.  675,  71  N.  "W.  1108,  38  Sandford,  164  U.  S.  578,  17  Sup.  Ct. 

L.  R.  A.  198,  67  Am.  St.  489;  String  198,  41  L.  ed.  560;   Ester  Park  Toll 

V.  Camden  &c.  Turnp.  Co.,  57  N.  J.  Rd.  Co.  v.  Edwards,  3  Colo.  App.  74, 

Bq.  227,  40  Atl.  774;   Gloucester  &c.  32  Pac.  549;   Winchester  &c.  Turnp. 

Turnp.  Co.  v.  Leppee,  62  N.  J.  L.  92,  Co.  v.  Croxton,  98  Ky.  739,  34  S.  W. 

40  Atl.  681,  41  L.  R.  A.  457.  518,  33  L.  R.  A.  177n;    Madison  &c. 

«*  Williams  v.  Ellis,  L.  R.  5  Q.  B.  Plank  Rd.  Co.  v.  Reynolds,  3  Wis. 

Div.  175,  176.     The  court  held  that  287.    But  in  Connecticut  it  has  been 

the  carriages  referred  to  in  the  last  held  that  it  cannot  be  changed  with- 

clause  must  he  ejusdem  generis  with  out  consent  of  the  company.     Mid- 

the    carriages    previously    specified,  dlesex   Turnp.   Co.   v.   Freeman,   14 

and  not  such  as  were  propelled  by  Conn.   85;    and   see   also   Heath  v, 

human  agency.  Manire  (Tenn.),  84  S.  W.  808;  Ohio 

°°Geiger  v.  President  &c.  of  Per-  Turnp.  Co.  v.  Waechter,  25  Ohio 
kiomen  &c.  Turnp.,  167  Pa.  St.  583,  Circ.  Ct.  R.  655. 
31  Atl.  918.  There  was  another  "Covington  &c.  Turnp.  Co.  v. 
statute  providing  that  bicyclers  Sandford,  164  IT.  S.  578,  17  Sup.  Ct. 
should  have  the  same  rights  on  198,  41  L.  ed.  560.  It  is  also  held  in 
highways  and  be  subject  to  the  this  case  that  the  reasonableness  of 
same  restrictions  as  those  who  used  the  rate  is  a  matter  Into  which  the 
horses  and  carriages,  and  the  court  courts  can  inquire.  See  also,  2  El- 
laid  some  stress  on  this  fact,  but  it  Uott  Railroads,  §  691. 
would  seem  that  such  statute  is  lit- 
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§  99.  (89)  Toll  can  generally  be  collected  only  at  gates. — The 

general  rule  is  that  toll  can  be  collected  only  at  gates,  established  as 
the  statute  directs,  along  the  line  of  the  turnpike.*^^  The  corporation 
cannot  extend  its  line  beyond  the  limits  deiiiied  by  the  la-w,"'  nor  can  it 
establish  toll-gates  at  places  different  from  those  at  which  the  law  says 
they  shall  be  placed,  although  the  local  highway  officers  may  enter  into 
a.  contract  authorizing  the  gates  to  be  placed  at  different  places.'' 

§  100.  (90)  Location  of  toll-gates — Change  of  location. — It  has 

been  held  that  where  a  toll-gate  is  once  regularly  established  it  cannot 
be  changed  to  another  place,  unless  the  change  is  authorized  by  statute, 
or  is  required  by  some  strong  and  apparent  necessity.^"  Where  discre- 
tionary authority  is  granted  a  turnpike  company  to  establish  toll-gates, 
it  may  establish  them  at  such  places  on  the  line  of  its  road  as  it  deems 
proper,  and  may  increase  the  number,'^  but  this  discretionary  power 


='a  Russell  V.  Muldraugh  Co.,  13 
Bush  (Ky.)  307;  Lincoln  Av.  Co.  v. 
Daum,  79  111.  299;  Turnpike  Co.  v. 
Vandusen,  10  Vt.  197,  199;  Chestnut 
Hill  Turnp.  Co.  v.  Martin,  12  Pa.  St. 
361;  Kennedy  v.  Crum  (Ky.),  26  S. 
W.  190.  But  it  is  held  that  parties 
may  by  contract  bind  themselves 
to  pay  toll  although  not  demanded 
at  a  toll-gate.  Patterson  v.  Indian- 
apolis &c.  Co.,  56  Ind.  20;  New  Al- 
bany &c.  Co.  V.  Lewis,  49  Ind.  161. 
See  also,  Nicholson  v.  Williamstown 
&c.  Turnp.  Co.,  28  N.  J.  L.  142.  If 
these  decisions  are  to  be  understood 
as  dispensing  with  the  duty  of  estab- 
lishing regular  gates,  they  are,  in  so 
far  as  that  question  is  concerned, 
not  well  decided.  We  do  not  mean 
that  no  suit  will  ever  lie,  although 
most  of  the  authorities  first  cited  go 
to  that  extent.  On  the  contrary,  in 
most  jurisdictions  an  action  will  lie 
in  a  proper  case,  where  the  company 
has  complied  with  the  law.  See 
post,  §  105  (95). 

"^Pontiac  &c.  Co.  v.  Hilton,  69 
Mich.  115,  36  N.  W.  739;  Justices  v. 
Griffin  &c.  Co.,  9  Ga.  475;  Groff  v. 
Bird  &c.  Turnp.  Co.,  128  Pa.  St.  621, 
18  Atl.  431,  5  L.  R.  A.  661.  But  see 
Nolensville  County  v.  Baker,  4 
Humph.   (Tenn.)  314. 

°°  State  V.  Douglas  County,  10  Ore. 
185.    A  contract  with  an  alderman 


to  move  a  gate  out  of  a  city  was  held 
void  in  Detroit  &c.  Co.  v.  Mahoney, 
68  Mich.  265,  36  N.  W.  69. 

'"Turnpike  Soc.  v.  Hosmer,  12 
Conn.  361;  State  v.  Norwalk  County, 

10  Conn.  157;  GrifEen  v.  House,  18 
Johns.  (N.  Y.)  397;  Hartford  &c.  Co. 
v.  Baker,  17  Pick.  (Mass.)  432; 
Snell  v.  Chicago,  133  111.  413,  24  N. 
E.  532.  See  also  Gourley  v.  Nash- 
ville &c.  Turnp.  Co.,  104  Tenn.  305, 
56  S.  W.  855.  But  this  is  not  the 
universal  rule,  and  much  depends 
upon  the  charter  provisions  of  the 
governing  statute.    Fowler  v.  Pratt, 

11  Vt.  369;  Detroit  v.  Detroit  &c. 
Plank  Road  Co.,  12  Mich.  333;  Mays- 
ville  &e.  Turnp.  Co.  v.  Ratliff,  85 
Ky.  244;  Somerville  v.  O'Neil,  114 
Mass.  353;  Baltimore  Turnp.  Co.  v. 
Routzahn,  61  Md.  37,  and  authorities 
cited  in  following  note. 

"The  Cheshire  &c.  Co.  v.  Stevens, 
10  N.  H.  133;  Farmers  &c.  Co.  v. 
Coventry,  10  Johns.  (N.  Y.)  389; 
Mallory  v.  Austin,  7  Barb.  (N.  Y.) 
626;  Stuart  v.  Rich,  1  Caines  (N. 
Y.)  182;  People  v.  Kingston  &c.  Co., 
23  Wend.  (N.  Y.)  193,  35  Am.  Dec 
551;  Bardstown  &c.  Turnp.  Co.  v. 
Rodman,  12  Ky.  L.  151,  13  S.  W.  917. 
But  see  Perkins  v.  Moorestown  &c. 
Turnp.  Co.,  48  N.  J.  Eq.  499,  22  Atl. 
180,  where  statute  limits  the  num- 
ber.   It  has  been  held  that  a  subse- 
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must  be  fairly  and  reasonably  exercised,  and  in  such  a  mode  as  not 
to  oppress  or  unnecess'arily  harass  or  annoy  persons  having  a  right  to 
use  the  road.'^ 

§  101.  (91)  When  toll  may  be  collected  for  use  of  road  between 
gates. — The  general  rule  that  toll  is  lawfully  demandable  only  at  a 
regularly  established  gate  cannot  be  used  as  a  shield  by  one  who  fraudu- 
lently seeks  to  avoid  the  payment  of  toll  by  evading  the  gates.  The 
rule  is  intended  for  the  benefit  of  those  who  in  good  faith  use  the  road, 
and  cannot  be  made  available  by  those  who  fraudulently  seek  to  avoid 
toll  by  turning  ofE  the  road.'^  If  the  traveler  turns  off  the  road  before 
reaching  the  gate,  in  good  faith,  he  cannot,  as  a  general  rule,  be  re- 
quired to  pay  toll,'^*  but  if  his  purpose  is  a  fraudulent  one  it  is  other- 
wise.''^ 

§  102.  (93)  Gates  may  be  closed  against  traveler  who  refuses  to 
pay. — Where  a  turnpike  company  has  a  right  to  collect  tolls  it  may 
close  its  gate  against  one  whose  duty  is  to  pay  toll,  but  who  refuses  to 
do  so,  and  thus  bar  his  passage.'' °  The  right  of  a  citizen  to  travel  upon 


quent  law  forbidding  it  to  erect 
gates  in  cities  is  unconstitutional  as 
impairing  the  obligation  of  the  con- 
tract. Village  of  Highland  Park  v. 
Detroit  &c.  Plank  Road  Co.,  95  Mich. 
489,  55  N.  W.  382.  But  this  seems 
questionable.  See  generally.  Ft. 
Wayne  &c.  Co.  v.  Maumee  Ave. 
Gravel  Rd.  Co.,  132  Ind.  80,  30  N.  E. 
880, 15  L.  R.  A.  651,  and  note;  Provi- 
dence &c.  Turnp.  Co.  v.  Scranton, 
175  Pa.  St.  290,  34  Atl.  637. 

"  Nor  on  land  outside  the  way  to 
the  injury  of  adjoining  landowners. 
Wright  v.  Carter,  27  N.  J.  L.  76; 
Kemper  v.  Cincinnati  &c.  Turnp. 
Co.,  11  Ohio  392;  Detroit  &c.  Plank 
Road  Co.  v.  Detroit,  81  Mich.  562, 
46  N.  W.  12;  Strattan  v.  Elliott,  83 
Ind.  425;  Gravel  Road  Co.  v.  Camp- 
tell,  87  Ind.  57.  See  also,  Snell  v. 
Buresh,  123  III.  151,  13  N.  E.  856. 

"Morton  &c.  v.  Wysong,  51  Ind. 
4;  Hunter  v.  Burnsville  &c.  Co.,  56 
Ind.  213.  We  think  these  decisions 
may  be  sustained  because  the  fraud- 
ulent purpose  of  the  defendant  was 
shown,  but  there  are  some  expres- 
sions in  the  opinions  that  are  un- 
questionably erroneous.    It  may  be 


that  a  statute  authorizing  the  collec- 
tion of  toll  without  the  erection  of 
gates  would  be  valid,  but  the  statutes 
acted  upon  in  the  cases  cited  do 
not,  as  it  seems  to  us,  go  to  that 
extent. 

"Fitch  V.  Lothrop,  2  Root  (Conn.) 
524,  525;  Russell  v.  Muldraugh  &c. 
Co.,  13  Bush  (Ky.)  307;  Buncombe 
Turnp.  Co.  V.  Mills,  10  Ired.  (N. 
Car.)  30;  Centre  Turnp.  Co.  v.  Van- 
dusen,  10  Vt.  197.  See  also,  Clarks- 
ville  &c.  Turnp.  Co.  v.  Montgomery 
County,  100  Tenn.  417,  45  S.  W.  345, 
58  L.  R.  A.  155n. 

"Lincoln  &c.  Co.  v.  Daum,  79  111. 
299;  Lexington  &c.  Co.  v.  Redd,  2 
B.  Monroe  (Ky.)  30.  So  toll  may 
sometimes  be  charged  from  one  gate 
to  another  even  though  the  traveler 
may  not  have  traveled  the  full  dis- 
tance. Stuart  V.  Rich,  1  Caines  (N. 
Y.)  182;  Mallory  v.  Austin,  7  Barb. 
(N.  Y.)  626,  627;  Baltimore  &c. 
Turnp.  Co.  v.  Routzahn,  65  Md.  113, 
4  Atl.  275.  See  also,  Morton  Gravel 
Rd.  Co.  V.  Wysong,  51  Ind.  4;  Fitch 
V.  Lothrop,  2  Root  (Conn.)  524, 

'"  Bock  V.  State,  50  Ind.  281.  Char- 
ters generally  so  provide.    See  also. 
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a  turnpike  is  not  an  absolute  one,  but  as  a  condition  of  its  exercise  he 
is  required  to  pay  the  lawful  toll  demanded  of  him  at  the  proper  gate. 
If  the  traveler  cuts  down  a  gate  rightfully  closed  against  him  because 
of  his  failure  to  pay  toll,  he  is  guilty  of  a  malicious  trespass  and  may 
be  prosecuted  for  the  misdemeanor,'^  and  also  sued  for  the  damages 
resulting  to  the  owners  of  the  turnpike  from  his  unlawful  actJ^ 

§  103.  (93)  Exemption  from  toll. — ^It  is,  of  course,  competent  for 
the  legislature  to  exempt  designated  persons  and  property  from  the 
payment  of  toll  by  the  insertion  in  the  charter  or  act  of  incorporation 
of  the  appropriate  provisions,  and  such  exemptions  are,  as  a  general 
rule,  construed  strictly  against  the  corporation/^  But  while  such  pro- 
visions are  strictly  construed  as  against  the  corporation,  it  is  never- 
theless incumbent  upon  the  person  who  claims  the  benefit  of  the  ex- 
emption to  show  that  he  is  fairly  within  the  terms  of  the  statute.*" 
Many  cases  illustrative  of  the  right  to  claim  exemptions  under  statutes 
may  be  found  in  the  books,  but  they  are  so  far  dependent  upon  statutes 
that  we  deem  it  unnecessary  to  cite  them.^^  The  legislative  authority 


Brannen  v.  Kokomo  &c.  Gravel  Rd. 
Co.,  115  Ind.  115,  17  N.  B.  202,  7 
Am.  St.  411. 

"State  V.  Walters,  64  Ind.  226; 
Bock  V.  State,  50  Ind.  281;  Franklin 
V.  State,  85  Ind.  99;  Smart  v.  Com- 
monwealth, 27  Gratt.  (Va.)  950. 

"Farmers'  Turnp.  v.  Coventry,  10 
Johns.  (N.  Y.)  389;  Straits  Turnp. 
Co.  V.  Hoadley,  11  Conn.  464.  But 
see  as  to  right  to  abate  gate  when 
a  nuisance.  State  v.  Flanagan,  67 
Ind.  140;  Wales  v.  Stetson,  2  Mass. 
143,  3  Am.  Dec.  39;  Pontiac  &c. 
Plank  Rd.  Co.  v.  Hilton,  69  Mich. 
115. 

"Turnpike  Co.  v.  Freeman,  14 
Conn.  85;  Harrison  v.  James,  2 
Chitty  547;  Hickinbotham  v.  Per- 
kins, 3  Moore  185;  Hearsey  v. 
Pruyn,  7  Johns.  (N.  Y.)  179;  Woos- 
ter  V.  Van  Vechten,  10  Johns.  (N. 
Y.)   467. 

"Stratton  v.  Herrick,  9  Johns. 
(N.  Y.)  356;  Hearsey  v.  Boyd,  7 
Johns.  (N.  Y.)  183;  Stratton  v.  Hub- 
bel,  9  Johns.  (N.  Y.)  35.7;  Pas- 
sumpsic  Turnpike  Co.  v.  Langdon,  6 
Vt.  546.  Thus,  where  milk  is  car- 
ried to  market  in  a  wagon,  toll  must 


be  paid,  notwithstanding  the  statute 
exempts  "scholars  going  to  or  re- 
turning from  school,"  together  with 
their  vehicle,  and  the  only  persons 
in  the  wagon  are  such  scholars. 
Lebanon  &c.  Turnp.  Co.  v.  Adams, 
19  Ky.  L.  79,  39  S.  W.  410.  See  also. 
Bates  V.  Sutherland,  15  Johns.  (N. 
Y.)  510;  Cleveland  v.  Ware,  98  Mass. 
409;  Frankfort  &c.  Turnp.  Co.  v. 
Bradley,  20  Ky.  L.  560,  46  S.  W. 
206.  One  who  does  not  belong  to 
the  exempted  class  cannot  enjoin 
the  collection  of  toll,  because  the 
company  has  illegally  collected  it 
from  others  who  are  exempt.  Rob- 
erts V.  Turnp.  Co.,  98  Tenn.  133,  38 
S.  W.  587. 

"  Many  cases  are  collected  in  An- 
gell  Highways  (3r  ed.),  note  to 
§  359,  and  in  27  Am.  &  Eng.  Bncy. 
of  Law  338.  Persons  carrying  mail 
under  contract  are  not  exempt,  in 
the  absence  of  legislative  enactment. 
Harper  v.  Endert,  103  Fed.  911; 
Derby  Turnp.  Co.  v.  Parks-,  10  Conn. 
522,  27  Am.  Dec.  700;  Proctor  v. 
Crozier,  6  B.  Mon.  (Ky.)  296.  But 
it  would  seem  that  mail  nwst 
not    be    obstructed,    and    the    only 
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to  exempt  from  toll  cannot,  in  many  jurisdictions,  be  so  exercised  as 
to  unjustly  discriminate  against  a  class  of  persons  by  granting  to 
designated  persons  special  favors,  which,  upon  the  same  terms,  cannot 
be  enjoyed  by  all  citizens.  The  principle  which  precludes  the  enact- 
ment of  laws  conferring  special  privileges  upon  a  favored  class  applies 
to  turnpike  companies  as  well  as  to  all  other  corporations. 

§  104.   (94)  Waiver  of  right  to  collect  toll — Discrimination. — The 

right  to  toll  may  generally  be  waived  by  contract.*^  So,  it  has  been 
held  that  toll  may  be  commuted  for  a  definite  sum,^^  and  a  parol  con- 
tract allowing  one  to  pass  free  in  consideration  of  a  grant  of  land  has 
been  held  valid.**  But  a  turnpike  company  would,  as  we  suppose,  have 
no  right  to  unjustly  discriminate  in  favor  of  individuals  so  as  to  give 
them  undue  advantages  over  competitors  under  pretext  of  relieving 
them  from  the  payment  of  toll  or  of  reducing  it  below  the  legal  rate. 
The  principle  which  g,pplies  to  common  carriers  ought  to  apply  to 
turnpike  corporations.  The  reason  for  the  application  of  the  principle 
is  as  strong  in  the  one  case  as  in  the  other,  and  public  policy  forbids 
either  a  common  carrier  or  a  turnpike  corporation  from  making  a  dis- 


remedy,  therefore,  for  non-pay- 
ment Is  usually  by  suit.  Hop- 
kins V.  Stockton,  2  W.  &  S.  (Pa.) 
163;  Derby  Turnp.  Co.  v.  Parks,  10 
Conn.  522,  27  Am.  Dec.  700;  Dickey 
V.  Maysvllle  &c.  Turnp.  Co.,  7  Dana 
(Ky.)  113;  Newland  v.  Buncombe 
Turnp.  Co.,  4  Ired.  (N.  C.)  372.  It 
has  been  held  otherwise,  however, 
and  a  federal  court  has  held  that 
one  carrying  the  mail  may  be 
stopped.  Harper  v.  Endert,  103  Fed. 
911.  Right  of  free  passage  for  mails 
and  the  like  may,  however,  be  re- 
served by  government.  Schutz  v. 
Dallas  Military  Road  Co.,  7  Ore. 
259;  Searight  v.  Stokes,  3  How.  (U. 
S.)  151,  11  L.  ed.  537. 

==  Adams  v.  City  of  Ft.  Gaines,  80 
Ga.  85,  5  S.  E.  241;  Park  v.  Rich- 
mond &c.  Co.,  10  Ky.  L.  384,  9  S.  W. 
252,  423,  1  L.  R.  A.  198;  Common- 
wealth V.  Allegheny  Bridge  Co.,  8 
Harr.  (Pa.)  185;  Delaware  &c.  Co. 
V.  Pennsylvania  Coal  Co.,  9  Harr. 
(Pa.)  131;  Commonwealth  v.  Dela- 
ware &c.  Co.,  43  Pa.  St.  295.  Text 
quoted  in  Lucas  v.  Smithfield  &c. 
Turnp.  Co.,  36  W.  Va.  427,  15  S.  B. 


182,  184,  which  also  holds  that  in- 
junction will  lie  to  prevent  the  col- 
lection of  toll  in  such  a  case. 

=^  Peacock  v.  Harris,  10  East  104; 
Newburgh  &c.  Turnp.  Co.  v.  Bel- 
knap, 17  Johns.  (N.  Y.)  33. 

"Park  V.  Richmond  &c.  Turnp. 
Co.,  10  Ky.  L.  384,  9  S.  W.  252,  1  L. 
R.  A.  198.  See  also,  Pigg  v.  Stacy, 
20  Ky.  L.  1680,  49  S.  W.  1065;  Wad- 
ham  V.  Litchfield  &c.  Turnp.  Co.,  10 
Conn.  416.  In  Lucas  v.  Smlthfleld 
&c.  Turnp.  Co.,  36  W.  Va.  427,  15  S. 
E.  182,  it  is  held  that  it  may  be 
made  a  covenant  running  with  the 
land,  but  in  Kellett  v.  Clayton,  99 
Cal.  210,  33  Pac.  885,  it  is  held  that 
this  cannot  be  so  when  the  company 
has  only  an  easement.  And  in  Ow- 
ingsville  &c.  Turnp.  Co.  v.  Hamil- 
ton, 21  Ky.  L.  815,  53  S.  W.  5,  it  was 
held  that  the  right  ceased  with  the 
death  of  the  other  contracting  party. 
Such  a  contract  in  consideration  of 
withdrawing  opposition  to  legisla- 
tion has  been  held  invalid  as  against 
public  policy.  Pingry  v.  Washburn, 
1  Aik.  (Vt.)  264, 15  Am.  Dec.  676. 
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crimination  that  will  enable  one  citizen  to  secure  an  undue  advantage 
of  another.*^  A  franchise  of  a  public  nature,  existing  by  virtue  of  legis- 
lative grant,  cannot,  on  principle,  be  permitted  to  be  so  used  as  to 
unduly  advance  the  interests  of  one  citizen  at  the  expense  of  others. 
This  principle  forbids  unfair  discrimination  by  exemptions  from  toll 
by  turnpike  corporations  by  contract  or  otherwise. 

§  105.  (95)  Action  for  toll — Penalties  for  failure  to  pay. — A  turn- 
pike company  may  maintaiu  an  action  to  recover  toll  lawfully  due.^" 
In  addition  to  this  right,  it  is  often  provided  that  one  who  vn-ongfully 
refuses  to  pay  toll  may  be  compelled  to  pay  a  penalty.  Penalties  for 
a  violation  of  such  a  statute  are  enforceable  at  common  law  in  an  action 
of  debt.^^  Unless  given  by  statute,  there  is  no  right  to  a  penalty;  it 
cannot  be  created  by  a  by-law  adopted  by  the  corporation.' '  It  is 
hardly  necessary  to  say  that,  as  the  penalty  is  given  only  by  statute, 
one  who  seeks  to  enforce  it  must,  in  accordance  with  the  familiar  rule 
governing  causes  of  action  of  purely  statutory  creation,  make  out  a 
case  within  the  statute.*'  It  may  be  suggested,  although  it  vdll  readily 


==Munn  V.  Illmois,  94  U.  S.  113, 
24  L.  ed.  33;  Chicago  &c.  Co.  v. 
Iowa,  94  XJ.  S.  155,  24  L.  ed.  94; 
Slaughter-House  Cases,  16  Wall.  (U. 
S.)  36,  21  L.  ed.  394.  See  also,  Pln- 
gry  v.  Washburn,  1  Aik.  (Vt.)  264, 
15  Am.  Dec.  676.  In  Cleaveland  v. 
Ware,  98  Mass.  409,  it  was  held  that 
there  could  he  no  prescriptive  right 
to  pass  free  of  toll.  But  see  Panton 
Tump.  Co.  V.  Bishop,  11  Vt.  198. 

»=Chesley  v.  Smith,  1  N.  H.  20; 
Proprietors  &c.  v.  Taylor,  6  N.  H. 
499;  New  Albany  &c.  Co.  v.  Lewis, 
49  Ind.  161;  Peacock  v.  Harris,  10 
East  104;  Ayres  v.  Turnpike  Co.,  4 
Halst.  (9  N.  J.  L.)  33;  Newport  v. 
Saunders,  3  B.  &  Ad.  411,  23  B.  C. 
L.  108;  Seward  v.  Baker,  1  T.  R. 
616.  The  right  to  .stop  travelers 
does  not  preclude  the  company  from 
maintaining  an  action,  for  the  reme- 
dies are  cumulative.  Chesley  v. 
Smitt,  supra;  Jordan  &c.  Plank 
Road  Co.  V.  Morley,  23  N.  Y.  552. 
See  also,  Conestoga  &c.  Turnp.  Rd. 
Co.  V.  Lancaster,  151  Pa.  St.  543,  24 
Atl.  1092;  Nicholson  v.  Williams- 
town  &c.  Turnp.  Co.,  28  N.  J.  L.  142; 
Patterson  v.  Indianapolis  &c.  Plank 


Rd.  Co.,  56  Ind.  20.  It  has  been 
held  (a  questionable  judgment,  we 
believe),  that  if  one  passes  a  toll- 
gate  under  claim  of  right,  he  cannot 
be  sued  in  assumpsit,  even  if  his 
claim  is  unfounded.  Centre  &c.  Co. 
V.  Smith,  12  Vt.  212.  We  think  the 
law  will  imply  a  promise  to  pay  for 
the  use  of  the  road.  New  Albany 
&c.  Co.  V.  Lewis,  49  Ind.  161.  But 
see  Powell  v.  Sammons,  31  Ala.  552. 
and  ante,  §§  101  (91),  102  (92). 

"Morton  Gravel  Road  Co.  v.  Wy- 
song,  51  Ind.  4;  Western  Union  Tel. 
Co.  V.  Scircle,  103  Ind.  227,  2  N.  E. 
604;  Durham  v.  State,  117  Ind.  477, 
19  N.  E.  327.  The  legislature  may, 
of  course,  provide  the  remedy.  Dur- 
ham V.  State,  supra. 

"*  Wayne  &c.  Co.  v.  Bosworth,  91 
Ind.  210;  Morton  Gravel  Road  Co. 
V.  Wysong,  51  Ind.  4. 

^  Columbia  Turnpike  Co.  v.  Wood- 
worth,  2  Caines  (N.  Y.)  97;  Pontiac 
&c.  Plank  Road  Co.  v.  Hilton,  69 
Mich.  115,  36  N.  W.  739;  Monterey 
&c.  Plank  Road  Co.  v.  Faulkner,  21 
Barb.  (N.  Y.)  212;  Bridgewater  &c. 
Plank  Road  Co.  v.  Robbins,  22  Barb. 
(N.   Y.)    662.      See   also.   Rives   v. 
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occur  to  one's  mind  without  the  suggestion,  that  such  statutes  fall 
within  the  general  rule  that  penal  statutes  must  be  strictly  construed. 

§  106.  (96)  Defenses  in  actions  for  toll. — While  it  is  true  that  a 
corporation  suing  to  recover  the  statutory  penalty  for  wrongfully  re- 
fusing to  pay  toll  must  make  out  a  case,  still,  it  is  not  bound  to  show 
that  it  was  regularly  incorporated,  for  it  will,  in  general,  be  sufficient 
to  show  that  it  has  acted  as  a  corporation  under  claim  of  right  and 
has  been  recognized  as  such  by  the  public.  It  is  no  defense  that  the 
person  who  violated  the  law  believed  that  the  corporation  was  not  regu- 
larly organized.^"  It  is  not  competent  for  a  defendant,  in  an  action 
brought  to  compel  the  payment  of  toll,  to  question  the  regularity  of  the 
organization  of  the  turnpike  company ;  but  it  would  doubtless  be  com- 
petent to  show  that  there  was  no  valid  statute  authorizing  the  taking 
of  toll,  that  the  statute  had  been  repealed,  or  that  the  franchise  had 
terminated  by  the  expiration  of  the  time  limited  by  statute  for  its  en- 
joyment."^ The  general  rule  is  that  corporate  rights  can  only  be  for- 
feited by  a  judicial  judgment,  and  there  is  no  reason  why  this  rule 
should  not  apply  to  turnpike  corporations;  if  it  does,  then  it  must 
follow  that  in  a  collateral  action,  such  as  one  to  collect  toll,  the  de- 
fendant cannot  aver  that  the  charter  has  been  forfeited."^  An  appar- 
ent exception  to  this  rule  exists  where  the  statute  expressly  declares 
what  shall  constitute  a  forfeiture,  and  invests  citizens  with  the  right 
to  insist  upon  it  as  against  a  corporation  asserting  a  cause  of  action 
against  them.  But  this  exception  is  apparent,  rather  than  actual,  for 
the  right  given  the  citizen  in  such  cases  is  to  defeat  the  exercise  of  a 
franchise  in  a  particular  instance  and  not  to  destroy  the  corporate  ex- 
istence. It  is  often  provided  that  a  right  to  exact  toll  shall  be  forfeited 
if  the  road  is  suffered  to  get  out  of  repair,  and,  in  such  a  case,  a  per- 
son sued  for  toll  may  undoubtedly  show  that  by  suffering  the  road  to 
get  out  of  repair  the  turnpike  company  has  lost  its  right  to  collect 

Wood,  12  Ky.  L.  691,  15  S.  W.  131;  244;   North  v.  State,  107  Ind.  356,  8 

Gourley  v.  Nashville  &c.  Turnp.  Co.,  N.  E.  159;    Cincinnati  &c.  R.  Co    v. 

104  Tenn.  305,  56  S.  W.  855.  Clifford,  113  Ind.  460,  15  N.  E.  524. 

'"'  Hunter  v.  Burnsville  &c.  Co.,  56  See  also.   Hunter  v.   Burnsville   &c. 

Ind.   213;    Detroit   &c.    Plank   Road  Co.,  56  Ind.  213;    Detroit  &c.  Plank 

Co.  V.  Mahoney,  68  Mich.  265,  36  N.  Road  Co.  v.  Mahoney,  68  Mich.  265, 

W-  69.  36  N.  W.  69;  Proprietors  &c.  v.  New- 

"  Adams  v.  Beach,  6  Hill  (N.  Y.)  comb,   7   Met.    (Mass.)    276,  39   Am. 

271;    People    v.    Manhattan    Co.,    9  Dec.    778;     Montgomery    County    v. 

Wend.  (N.  Y.)  351,  382.  Clarksville  Turnp.  Co.,  119  Tenn.  76, 

"'Rex  V.  Pasmore,  3  Term  R.  199,  109  S.  W.  1152,  1154  (quoting  text). 
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thll.^'  It  is  competent  for  the  legislature  to  provide  what  acts  shall 
constitute  an  abandonment  of  a  turnpike,  and  when  the  thing  happens 
which  the  statute  expressly  and  explicitly  declares  shall  be  deemed  to 
constitute  an  abandonment,  the  right  to  collect  toll  is  lost.^*  The  ques- 
tion in  such  a  case  is  not  whether  the  corporation  ceases  to  exist,  but 
whether  it  has  lost  its  right,  by  its  own  breach  of  duty,  to  collect  toll 
from  persons  traveling  its  road. 

§  107.  (97)  By-laws  relative  to  toll. — ^Turnpike  corporations  may 
make  reasonable  and  lawful  by-laws  providing  for  the  collection  of 
tolls.  Such  by-laws,  it  is-  perhaps  well  enough  to  suggest,  must  not 
contravene  the  provisions  of  the  act  of  incorporation,  or  attempt  to 
create  rights  not  conferred  by  law.  A  by-law  requiring  a  traveler  pay- 
ing full  toll  at  one  gate  to  take  a  ticket  entitling  him  to  pass  a  gate 
further  on  has  been  adjudged  reasonable  and  valid. "'^ 

§  108.  (98)  Shun-pikes. — A  road  intended  to  furnish  a  way  of 
evading  a  toll-gate  and  constructed  for  that  special  purpose  is  fre- 
quently called  a  "shun-pike."°°  It  is  lawful  to  build  roads  although 
they  may  interfere  with  the  right  to  collect  toll,  if  they  are  built  for 

°^  State  V.  Huggins,  47  Ind.  586;  tion  for  forfeiture  held  insufficient. 

State    V.    Flannagan,    67    Ind.    140.  see  Commonwealth  v.  Newport  &c. 

But  this  defense  is  not  always  good.  Turnpike  Co.,  29  Ky.  L.  1285,  97  S. 

Stults  V.  Bast  Brunswick  &c.  Turnp.  W.  375,  30  Ky.  L.  123,  100  S.  W.  871. 
Co.,  48  N.  J.  L.  596,  9  Atl.  193;  Canal        »=  State  v.   Brumfiel,   83   Ind.   136. 

Street  Gravel  Road  Co.  v.  Paas,  95  It    seems    clear    that    the    decision 

Mich.  372,  54  N.  W.  907;    Strong  v.  stands  on  a  secure  footing,  for  the 

Dunlap,  10  Humph.  (Tenn.)  423.    In  principle  which  it  asserts  has  again 

Columbia  &c.  Turnp.  Co.  v.  Vivion,  and  again  heen  applied  In  cases  of 

103   Mo.   App.   324,  77   S.  W.   89,  it  common  carriers  of  passengers.    See 

was  held  that  the  fact  that  a  por-  also.  Rives  v.  Wood,  12  Ky.  L.  691, 

tion  of  the  road  is  kept  in  good  re-  15  S.  W.  131,  holding  that  toll  may 

pair   does   not   entitle   it  to   collect  be  demanded  in  advance.     Kenyon 

toll,   under   the   statute,   if  another  v.  Seeley,  14  Barb.  (N.  Y.)  631.    But 

portion  is  out  of  repair.  see     as    to     unauthorized    penalty, 

°*  The  Western  &c.  Co.  v.  The  Cen-  Wayne  Pike  Co.  v.  Bosworth,  91  Ind. 
"tral  &c.  Co.,  116  Ind.  229,  18  N.  B.  210.  And  see  as  to  penalties  against 
14;  State  v.  Huggins,  47  Ind..  586.  company.  Skinner  v.  Anderson,  12 
See  also,  Lee  v.  Barkhampsted,  46  Barb.  (N.  Y.)  648;  Marselis  v.  Sea- 
Conn.  213.  That  this  is  ground  for  man,  21  Barb.  (N.  Y.)  319;  Culbert- 
forfeiture  of  the  franchise.  See  son  v.  Kinevan,  73  Cal.  68,  14  Pac. 
Kenton  County  Court  v.  Bank  &c.,  364;  Brown  v.  Rice,  51  Cal.  489; 
10  Bush  (Ky.)  529;  People  v.  Hills-  Fox  v.  Prancher,  66  Mich.  536. 
dale  &c.  Turnp.  Co.,  23  Wend.  (N.  "Cheshire  Turnp.  v.  Stevens,  10 
Y.)  254;  People  v.  Royalton  Turnp.  N.  H.  133.  See  also,  Crawfordsville 
Co.,  11  Vt.  431.  But  compare  State  &c.  Co.  v.  Smith,  89  Ind.  290; 
V.  Brownstown  &c.  Gravel  Road  Co.,  Greensburg  &c.  Turnp.  Rd.  Co.  v. 
120  Ind.  337,  22  N.  E.  316.    For  peti-  Breidenthal,  1  Phila.  (Pa.)  93. 
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the  convenience  of  the  public,"'  but  it  is  not  lawful  to  build  "shun- 
pikes"  for  the  sole  purpose  of  impairing  or  destroying  the  right  to  col- 
lect toll.®^  The  fact  that  a  road  built  without  a  special  purpose  to 
diminish  tolls  does  have  that  effect  will  not  necessarily  make  it  un- 
lawful, for  the  private  right  must  yield  to  the  public  convenience  and 
necessity. 

§  109.  (99)  Obstructing  turnpikes — Nuisance. — The  term  "high- 
ways," when  used  in  statutes  making  it  a  misdemeanor  to  obstruct 
highways,  is  generally  held  to  include  turnpike  roads,  and  one  who 
places  obstructions  in  such  a  way  may,  in  the  proper  case,  be  prosecuted 
for  creating  a  nuisance.  The  owners  of  the  turnpike  road  may  also 
have  an  action  against  one  who  unlawfully  obstructs  it  and  occasions 
them  a  special  injury.  Where  a  turnpike  is  used,  and  recognized  as 
such,  a  person  prosecuted  or  sued  for  unlawfully  obstructing  it  cannot, 
as  a  general  rule,  defend  upon  the  ground  that  there  was  an  irregular- 
ity in  the  proceedings,  nor,  indeed,  will  one  who  has  no  claim  as  an 
owner  or  abutter  be  heard  to  aver  that  the  way  was  not  lawfully  es- 
tablished where  the  public  authorities,  the  landowners  and  the  abutters 
recognize  and  use  it  as  a  lawful  highway."* 

§  110.  (100)  Liability  of  turnpike  company  for  maintaining  a 
nuisance. — The  owners  of  the  road  may  themselves  create  a  nuisance 
which  a  citizen  having  a  right  to  pass  may  himself  abate,  as,  for  in- 
stance, in  some  jurisdictions,  by  maintaining  a  gate  when  the  road  has 

"Charles    River    Bridge    Co.    v.  "'Auburn  &c.  Co.  v.  Douglass,  12 

Warren    River    Bridge,    11    Peters  Barb.  (N.  Y.)  553;   Franklin  &c.  Co. 

(U.  S.)  420,  9  L.  ed.  773;  Crawfords-  v.  County  Court,  8  Humph.   (Tenn.) 

vlUe  &c.  Co.  V.  Smith,  89  Ind.  290;  342;   Hall  v.  Ragsdale,  4  Stewart  & 

Clarksville  &o.  Turnp.  Co.  v.  Mont-  Porter    252;     Nashville    &c.    Co.    v. 

gomery  County,  100  Tenn.  417,  45  S.  Shelby,   10  Yerger  280;    Whites  &c. 

W.  345.     They  are  not  "shun-pikes."  Turnp.  Co.  v.  Davidson,  3  Tenn.  Ch. 

Turnpike  Co.  v.  Montgomery  County,  396;  Newburgh  Turnp.  Co.  v.  Miller, 

100  Tenn.  417,  36  S.  W.  979,  982,  58  5  Johns.  Ch.  101.     In  the  two  cases 

L.  R.  A.  155n,  quoting  text.  See  also,  last  cited  it  was  held  that  an  injunc- 

Turnp.   Co.  v.   Davidson,   91   Tenn.  tion  will  issue  to  restrain  the  illegal 

291,  18  S.  W.  626.     And  see  as  to  opening  of  a  "shun-pike."     But  see 

competing   roads.   Turnpike   Co.   v.  Auburn  &c.  Co  v.  Douglass,  9  N.  Y. 

Davidson  County,  106  Tenn.  258,  61  444. 

S.  W.  68,  with  which  compare  Board  °°  Shippen  v.  Paul,  34  N.  J.  Eq.  314. 

of   Internal    Imp.    v.    Stanford    &c.  As  to  acquiring  part  of  its  land  by 

Turnp.  Rd.  Co.,  91  Ky.  291,  15  S.  W.  adverse  possession,  see   District  of 

782;  Ratcliffe  v.  Pulaski  Turnp.  Co.,  Columbia  v.  Krause,   11  App.  Cas. 

69  Ark.   264,   63   S.  W.   70    (injunc-  (D.  C.)  398. 
tion) . 
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been  out  of  repair  for  an  unreasonable  length  of  time.^""  The  right  of 
the  public  to  travel  the  road  is  one  which  the  owners  of  the  turnpike 
cannot  unreasonably  abridge,  and  if  they  do  so  by  placing  obstructions 
on  it  they  will  be  liable  to  one  who  suffers  a  special  injury.  While  the 
turnpike  owners  have  no  right  to  unnecessarily  obstruct  travel,  they 
have,  nevertheless,  the  right  to  close  the  road  against  travel  when 
necessary  to  enable  them  to  repair  or  improve  it,  but  they  are  bound 
to  proceed  with  reasonable  care  and  diligence,  and  have  no  right  to  un- 
necessarily impede  travel,  nor  to  keep  persons  from  using  the  road 
for  an  unreasonable  length  of  time. 

§  111.   (101)  Duty  of  company  to  keep  road  in  repair. — It  is  the 

duty  of  a  turnpike  company  invested  with  the  right  of  exacting  toll 
to  use  reasonable  care  to  keep  its  road  in  a  reasonably  safe  condition 
for  travel.^"^  A  breach  of  this  duty,  followed  by  a  special  injury,  gives 
to  the  person  who  sustains  such  an  injury  a  cause  of  action.  And  if  he 
is  lawfully  using  the  road  the  fact  that  he  has  not  paid  any  toll  is  gen- 
erally immaterial.^"^  This  duty  need  not  be  expressly  enjoined  by 
statute,  for  it  arises  from  the  privileges  which  the  corporation  receives 
and  from  the  invitation  which  it  impliedly  extends  to  the  public  to 
travel  its  road.  It  is,  therefore,  something  more  than  a  mere  statutory 
duty,  although  it  is  sometimes  expressly  enjoined  by  statute.  The  ia- 

'™  State  V.  Flannagan,  67  Ind.  140.  Baltimore  &c.  Co.  v.  Cassell,  66  Md. 

See  also,  Cooley  Torts  46;   Addison  419,  7  Atl.   805,   59  Am.  Rep.  175; 

Torts,    §  270;    Wales   v.    Stetson,    2  Brookville  &c.  Co.  v.  Pumphrey,  59 

Mass.  143,  3  Am.  Dec.  39.    It  is  com-  Ind.  78,  26  Am.  Rep.  76;  Wayne  &c. 

petent    for    a    citizen    specially    in-  Co.  v.  Berry,  5  Ind.  286;   Zuccarello 

jured  to  restore  a  road  to  its  former  v.  Nashville  &c.  Co.,  3  Baxter  364; 

condition.    Reed  v.  Cheney,  111  Ind.  Grigsby    v.    Chappell,    5    Rich.    (S* 

387,  390,  12  N.  E.  717.     But  it  has  Car.)  443;   Townsend  v.  Susquehan- 

been  held  that  one  whose  wagon  has  nah  &c.  Co.,  6  Johns.    (N.  Y.)   90; 

an  unusual  load,  or  is  loaded  in  an  Goshen  &c.  Co.  v.  Sears,  7  Conn.  86; 

unusual   manner,    has    no    right   to  Frankfort  Bridge  Co.  v.  Williams,  9 

tear   down   a  toll-gate,    although   it  Dana    (Ky.)    403;    Noyes  v.   Turnp. 

obstructs  his  passage,  provided  the  Co.,  11  Vt.  531;    State  v.  Patten,  4 

gate  does  not  hinder  passage  by  ve-  Ired.  16;    Kreider  v.  Lancaster  &c. 

hides  loaded  in  the  ordinary  man-  Turnp.  Co.,  162  Pa.  St.  537,  29  Atl. 

ner.     Straits  Turnpike  Co.  v.  Hoad-  721. 

ley,  11  Conn.  464,  468.     The  unlaw-        ^'"Washington   &c.    Turnp.   Co.  v. 

ful  exaction  of  tolls  may  also  consti-  Case,   80  Md.   36,   30  Atl.  571.     See 

tute  a  nuisance  which  may  be  abated  also,  Evans  v.  New  Brunswick  &c. 

at  the  instance  of  the  state.     State  Turnp.  Co.,  59  N.  J.  Law  3,  34  Atl. 

V.  Hannibal  &c  Gravel  Road  Co.,  138  985;    Lancaster    Ave.    Imp.    Co.   v. 

Mo.  332,  39  S.  W.  910,  36  L.  R.  A.  457.  Rhoads,  116  Pa.  St.  377,  9  Atl.  852,  2 

'"  People  V.  Plymouth  &c.  Co.,  32  Am.    St.   608;    Mabrey  v.  Cape  Gi- 

Mich.   248;    Franklin  Turnpike  Co.  rardeau  &c.  Gravel  Rd.  Co.,  92  Mo. 

V.  Crockett,  2  Sneed   (Tenn.)    263;  App.  596. 
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vitation  to  the  public  to  travel  the  road,  accompanied  by  the  assertion 
of  the  right  to  gather  toll,  makes  a  prima  facie  ease."^  If  these  ele- 
ments exist,  the  company  is  burdened  with  the  duty  of  using  due  care 
and  skill  to  keep  its  road  in  repair.^"^  It  has,  indeed,  been  adjudged 
that  so  long  as  it  continues  to  take  toll  it  is  liable,  although  it  gives 
warning  of  danger,^"^  but  this  doctrine  must  be  taken  with  some  quali- 
fication, for  if  one  is  warned  of  danger,  and,  notwithstanding  the  warn- 
ing, knowingly  thrusts  himself  upon  it,  he  cannot  recover  even  though 
the  defendant  may  have  been  a  wrong-doer.  This  is  a  general  principle 
running  through  all  branches  of  the  law,  and  is  within  the  principle 
of  many  of  the  decisions  based  upon  the  maxim,  "volentia  non  fit  in- 
juria/'^"" as  well  as  those  asserting  and  illustrating  the  doctrine  of 
contributory  negligence.^"^ 

§  112.  (102)  Extent  of  duty  of  turnpike  company  to  keep  road 
safe. — The  duty  of  the  turnpike  company  extends  so  far  as  to  require 
it  to  use  reasonable  care  to  make  the  way  over  which  travelers  are  ex- 
pressly or  impliedly  invited  to  pass  reasonably  safe.  Whatever  is  in 
fact  part  of  the  road,  and  also  what  is  made  to  seem  part  of  the  road 
to  one  exercising  ordinary  prudence,  must  be  kept  in  a  reasonably  safe 
condition.^"*  Bridges  forming  part  of  the  company's  way  must  be 
made  and  kept  reasonably  safe  for  use.^''^  Ordinarily,  the  duty  of 
maintaining  a  bridge  not  owned  by  the  company,  and  for  which  it 
takes  no  toll,  does  not  rest  upon  the  turnpike  company,  although  its 
road  may  lead  to  it.  We  think,  however,  that  there  might  be  cases 
where  this  duty  would  exist,  although  the  turnpike  company  neither 

^^  State  V.  Wynne,  1   Hawks    (N.        ^"^See    Franklin     Turnp.     Co.     v. 

C.)   451.  Crockett,  2  Sneed  (Tenn.)  263. 

^«  Commonwealth  v.  The  Worces-  *™  Randall  v.  Proprietors  &c.  6 
ter  &c.  Co.,  3  Pick.  (Mass.)  327.  See  N.  H.  147,  25  Am.  Dec.  453;  Town- 
also,  Goshen  &c.  Co.  v.  Sears,  7  Conn,  send  v.  Susquehanna  &c.  Co.,  6 
86;  Baltimore  &c.  Turnp.  Co.  v.  Johns.  (N.  Y.)  91;  People  v.  Hills- 
State,  71  Md.  573,  18  Atl.  884;  "West-  dale,  23  Wend.  (N.  Y.)  254.  See 
field  &c.  Turnp.  Co.  v.  Abernathy,  8  also.  People  v.  Plainfield  &c.  Gravel 
Ind.  App.  73,  35  N.  E.  399.  Road  Co.,  105  Mich.  9,  62  N.  W.  998 

"» Randall  v.  Proprietors  of  Ches-  (duty   extends   to   all   parts   of   the 

hire  Turnp.,  6  N.  H.  147,  25  Am.  Dec.  road);    City  Council  of  Augusta  v. 

453.  Hudson,  94  Ga.  135,     21  S.  E.  289; 

^"«  Gould  V.  Oliver,  2  Scott  N.  R.  Washington  &c.  Turnp.  Co.  v.  Case, 

241,  257;  Ilott  v.  Wilkes,  3  B.  &  Aid.  80  Md.  36,  30  Atl.  571.    But  compare 

304,   311;    Louisville   &c.   R.   Co.  v.  State  v.  Morris  Turnp.  Co.,  4  N.  J. 

Bisch,  120  Ind.  549,  22  N.  E.  662.  L.  187. 

1"  Butterfield  v.  Forrester,  11  Bast 
60;  Beach  Contrib.  Negl.,  §  7. 


§  113  EOADS  AND  STREETS.  138 

owns  the  bridge  nor  takes  toll  for  the  use  of  it.  If  the  company,  by  its 
negligent  acts  or  omissions,  induces  a  traveler  to  believe  that  a  bridge 
which  he  must  cross  in  traversing  its  road  is  safe,  when,  in  fact,  it  is 
unsafe,  and  of  its  unsafe  condition  the  company  has  notice,  it  ought, 
on  principle,  to  be  held  liable,  There  is,  in  such  a  case,  an  implied 
invitation  to  the  traveler  to  pftrsue  his  course,  want  of  knowledge  on 
the  part  of  the  traveler,  and  knowledge  on  the  part  of  the  company, 
and  from  these  facts  a  duty  arises,  for  a  breach  of  which  an  action  will 
lie.  In  the  case  stated  the  turnpike  company  holds  out  the  bridge  as 
its  own,  and  it  ought  not  to  be  required  of  the  traveler  to  ascertain  at 
his  peril  who  does  own  it,  or  that  it  is  safe.  On  the  other  hand,  it  is 
imposing  a  duty  easily  performed  upon  the  turnpike  company  in  re- 
quiring it  to  give  timely  and  suitable  warning  of  the  unsafe  condition 
of  the  bridge  which  appears  to  be  part  of  its  way.  The  duty  of  a  turn- 
pike company  is,  as  we  have  said,  to  use  ordinary  care  to  keep  its  road 
safe  for  travel.^^"  It  is  not,  in  the  absence  of  a  statute,  an  insurer  or 
warrantor  of  the  safety  of  its  road,  but  is  bound  to  exercise  reasonable 
care  and  skill  to  keep  it  in  repair.^^^  A  turnpike  corporation,  it  has 
been  held,  cannot  escape  liability  to  one  injured  by  its  breach  of  duty 
upon  the  ground  that  it  has  no  funds  with  which  to  make  the  required 
repairs.^^^  The  reasoning  of  the  court  was  that  "their  poverty  was  no 
more  a  defense  than  the  poverty  of  an  individual  is  a  defense  to  an  ac- 
tion for  a  breach  of  contract,  or  to  an  indictment  for  a  crime." 

§  113.  (103)  liability  where  company  fails  to  perform  statutory 
duty. — Where  the  statute  imposes  a  specific  duty  upon  a  turnpike 
company,  and  it  fails  to  exercise  due  care  in  the  performance  of  the 
duty,  or  carelessly  omits  to  perform  the  same,  it  is  liable  to  one  who 
sustains  an  injury  of  which  the  breach  of  the  statutory  duty  is  the 
proximate  cause.^^^  Where  the  statute  requires  an  act  to  be  done  in  a 
specified  mode,  and  the  person  upon  whom  this  obligation  is  imposed 

™Tift  V.  Jones,  74  Ga.  469;  Math-  liability  is  imposed  upon  turnpike 

ews  V.  Winooski  Turnp.  Co.,  24  Vt.  companies  by  statute,  but  we  do  not 

480;     Talmadge    v.    Zanesville    &c.  care  to  speak  of  any  other  liability 

Co,,  11  Ohio  197;  Parnaby  v.  Lancas-  than   that   created  by  the   general 

ter  &c.  Co.,  11  Ad.  &  E.  223.      See  rules  of  law. 

also,  Henderson  &c.  Gravel  Rd.  Co.  '"Waterford  &c.  Co.  v.  People,  9 

V.  Cosby,  103  Ky.  182,  44  S.  "W.  639.  Barb.  (N.  Y.)  161. 

""Townsend      v.      Susquehannah  "=  Carver   v.   Detroit  &c.   Co.,  61 

&c.  Co.,  6  Johns.   (N.  Y.)   90;   Mur-  Mich.  584,  28  N.  W.  721;   President 

freesboro  &c.  Co.  v.  Barrett,  2  Cold.  &c.  of  Baltimore   &c.  Co.  v.  Crow- 

508.    In  some  of  the  states  greater  ther,  63  Md.  558. 
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fails  to  do  what  the  statute  commands,  he  is  guilty  of  culpable  negli- 
gence, and  must  answer  for  his  wrong  in  damages  to  one  who  sustains 
a  special  injury,  and  who  is  himself  free  from  contributory  fault.^" 
It  is  not  necessary,  to  constitute  a  cause  of  action,  that  the  statute 
should  command  an  act  to  be  done,  for  it  may  be  culpable  negligence  to 
do  what  the  law  forbids. ^^°  If  a  penalty  is  denoimced  against  the  per- 
formance of  a  designated  act,  it  is  generally  deemed  to  be  forbidden, 
and  one  who  does  the  forbidden  act  may  often  be  deemed  guilty  of  cul- 
pable negligence.^"^® 

§  114.  (104)  Width  which  nnast  he  kept  safe— Barriers. — ^The  ob- 
ligation resting  on  the  turnpike  company  to  make  it  reasonably  safe  to 
travel  its  road  means  more  than  that  the  traveled  part  of  the  way  shall 
be  kept  safe,  for  where  barriers  or  warnings  are  necessary  to  prevent 
a  traveler  who  exercises  ordinary  care  and  prudence  from  going  into 
danger  alongside  of  and  near  the  way,  such  barriers  must  be  provided 
or  such  warnings  given.^^^  It  is  held  that  it  is  the  duty  of  the  company 
to  prevent  the  placing  of  objects  along  the  roadside  which  are  likely 


"*This  principle  Is  Illustrated  by- 
many  cases.  The  violation  of  the 
command  of  the  law  is  a  positive 
act,  but,  as  the  result  is  unintended, 
the  wrong  may  be  treated  as  a  neg- 
ligent one.  Hayes  v.  Michigan  Cen- 
tral R.,  Ill  U.  S.  228,  4  Sup.  Ct.  369, 
28  L.  ed.  410;  Burnell  v.  N.  Y.  Cen- 
tral R.  Co.,  4  Alb.  L.  J.  139;  Pennsyl- 
vania Co.  V.  Conlan,  101  111.  93; 
State  V.  Godwinsvllle  &c.  Co.,  49 
N.  J.  L.  266,  60  Am.  Rep.  611;  Penn- 
sylvania Co.  V.  Hensil,  70  Ind.  569; 
LanghofC  v.  Milwaukee  &c.  R.  Co., 
19  Wis.  515;  Carroll  v.  Staten  Island 
R.  Co.,  58  N.  Y.  126,  17  Am.  Rep. 
221.  A  violation  of  a  municipal  or- 
dinance may  be  treated  as  negli- 
gence. Pennsylvania  Co.  v.  Stege- 
meir,  118  Ind.  305,  20  N.  E.  843,  10 
Am.  St.  136;  Wanless  v.  North- 
Eastern  R.  Co.,  L.  R.  6  Q.  B.  481,  7 
H.  L.  Cases  12;  Railway  Co.  v. 
Schneider,  45  Ohio  St.  678;  Baker  v. 
Pendergast,  32  Ohio  St.  494,  30  Am. 
Rep.  620;  Chicago  &c.  Co.  v.  Hutch- 
inson, 120  111.  587,  11  N.  E.  855;  To- 
ledo &c.  Co.  V.  Deacon,  6S  111.  91. 

™  Binford  v.  Johnston,  82  Ind.  426, 
9— Elliott  R.  and  S. 


42  Am.  Rep.  508;  Robertson  v.  Wa- 
bash &c.  Co.,  84  Mo.  119;  Billings 
V.  Breinig,  45  Mich.  65;  Correll  v. 
Burlington  &c.,  38  Iowa  120,  18  Am. 
Rep.  22;  Williams  v.  Chicago  &c. 
Co.,  64  Wis.  1,  24  N.  W.  422;  Meek 
V.  Pennsylvania  Co.,  38  Ohio  St.  632. 

""Carroll  v.  Staten  Island  R.  Co., 
58  N.  Y.  126,  17  Am.  Rep.  221. 

"'  Ireland  v.  Oswego  &c.  Co.,  13 
N.  Y.  526;  Hart  v.  Hudson  &c.,  84 
N.  Y.  56;  Veeder  v.  Village  of  Little 
Falls,  100  N.  Y.  343,  3  N.  E.  306; 
Bronson  v.  Southbury,  37  Conn.  199; 
Daily  v.  Worcester,  131  Mass.  452; 
Bunch  V.  Bdenton,  90  N.  C.  431; 
Willey  V.  Ellsworth,  64  Me.  57; 
Beardsley  v.  Hartford,  50  Conn.  529, 
47  Am.  Rep.  677;  Thrasher  v.  Pos- 
tel,  79  Wis.  503,  48  N.  W.  600;  Presi- 
dent of  Baltimore  &c.  Turnp.  v. 
Crowther,  63  Md.  558,  1  Atl.  279; 
President  &c.  of  Baltimore  &c. 
Turnp.  Co.  v.  State,  71  Md.  573,  18 
Atl.  884;  Carver  v.  Detroit  &c. 
Plankroad  Co.,  69  Mich.  616,  25  N. 
W.  183.  See  also,  Lancaster  Ave. 
Imp.  Co.  v.  Rhoads,  116  Pa.  St.  377, 
9  Atl.  852,  2  Am.  St.  608. 
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to  frighten  gentle  horses.^^^  In  general,  it  may  be  said  that  it  is  the 
duty  of  the  company  to  construct  its  road  of  such  a  width  as  that  it 
can  be  safely  used  for  ordinary  travel.^^'  Charters  usually  require  a 
certain  width  to  be  kept  open,  and  it  is  the  duty  of  the  company  to 
keep  it  all  in  repair.^^'^ 

§  115.  (105)  liability  of  company  where  horse  runs  away. — ^It 

has  been  adjudged  that  if  there  is  a  defect  in  the  road  attributable  to 
the  negligence  of  the  company,  it  is  liable  to  one  who  sustains  an  in- 
jury, although  his  horses  were  running  away  at  the  time  the  injury 
occurred.'^^"  There  is  reason  supporting  the  judgment  in  the  case  just 
referred  to,  for  a  wrong-doer  ought  not  to  be  allowed  to  take  advantage 
of  the  probability,  or  even  possibility,  that  an  injury  would  have  oc- 
curred, even  if  he  had  done  his  duty  and  kept  the  road  safe  as  the 
law  requires.  If  there  must  be  conjecture  or  speculation,  it  should  not 
be  adverse  to  the  one  who  suffers  from  an  accident  and  favorable  to  one 
who  has  been  guilty  of  a  wrong.  The  presumption  is,  and  ought  to  be, 
in  favor  of  the  one  who  is  without  fault,  and  agaiost  the  one  who  is 
in  fault,  although,  from  causes  he  could  not  master,  the  horses  of  the 
former  become  unmanageable.  It  comes  with  an  ill  grace  from  one 
guilty  of  a  breach  of  duty  to  assert  that  "although  the  immediate  and 
apparent  cause  of  your  injury  was  my  illegal  act,  still,  your  injury 
might  have  resulted  had  I  done  my  duty."  There  are  decisions  in  an- 

"^  Eggleston  v.  Columbia  &c.  Co.,  statements  in  the  opinion  in  the  lat- 

82  N.  Y.  278.    Decisions  in  analogous  ter  case  will  hardly  bear  criticism, 

cases  support  this  doctrine,  for  the  Compare    Speer    v.    Greencastle  &c. 

leading  purpose  of  the  law  is  to  se-  Gravel  Road  Co.,  4  Ind.  App.  525,  31 

cure  a  safe  road.    Morse  v.  Town  of  N.   B.   381;    President  &c.  of   Balti- 

Richmond,  41  Vt.  435,  98  Am.  Dec.  more    &c.    Tump.    Co.    v.    Cowther, 

600n;  Bartlett  v.  Hooksett,  48  N.  H.  63   Md.   558,  1  Atl.   279;    Baltimore 

18;  Foshay  v.  Town  of  Glen  Haven,  &c.  Turnp.  Co.  v.  Hebb,  88  Md.  132, 

25  "Wis.  288,  3  Am.  Rep.  73;    Town  40  Atl.  879  (holding  that  where  the 

of  Rushville  v.  Adams,  107  Ind.  475,  statute  requires  the  turnpike  to  be 

8  N.  E.  292,  57  Am.  Rep.  124.  kept  open  and  safe  for  its  full  width, 

""Baltimore    &c.    Turnp.    Co.    v.  the  duty  Is  not  discharged  by  less 

Bateman,    68    Md.    389,    13    Atl.    54,  although     sufficient     for     ordinary 

6  Am.- St.  449,  note  in  98  Am.  Dec.  travel). 

608,    610.     Where    the    statute    pre-  ^"a  Baltimore    &c.    Turnp.    Co.    v. 

scribes  the  width  a  compliance  with  Crowther,  63  Md.  558;  Baltimore  &c. 

it  will  doubtless  exonerate  the  com-  Turnp.  Co.  v.  Hebb,  88  Md.  132,  40 

pany  from  liability,  unless  there  is  Atl.   879;    Wilson   v.   Susquehannah 

something  in  the  peculiar  situation  Tump.  Road  Co.,  21  Barb.    (N.  Y.) 

and  surroundings  requiring  a  greater  68;  Schutz  v.  Dalles  &c.  Co.,  7  Ore. 

width.    Neff  v.  Mooresville  &c.  Co.,  259. 

66  Ind.  279;    Wayne  Union  &c.  Co.  '^'' Baltimore  &c.   Co.  v.   Bateman, 

V.  Moore,  82  Ind.  208.    Some  of  the  68  Md.  389,  13  Atl.  54,  6  Am.  St.  449. 
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alogoTis  eases  which  sustain  this  cloctrine.^^^  But  the  negligence  of  the 
company  must  be  a  proximate  cause  of  the  injury.^^^=' 

§  116.  (106)  Liability  of  company  where  its  negligence  concurs 
with  that  of  a  third  person. — If  the  proximate  cause  of  an  injury  is 
the  negligence  of  the  corporation  in  suffering  its  road  to  become  unsafe, 
it  is  liable,  although  the  concurring  negligence  of  a  third  person  may 
have  contributed  to  the  injury.  The  doctrine  that  one  guilty  of  a  wrong 
is  liable  to  the  person  injured,  although  the  act  of  a  third  person  may 
have  contributed  to  the  injury,  is  a  familiar  one,  and  is  illustrated  by 
many  cases  in  the  branch  of  the  law  now  generally  placed  under  the 
title  of  negligence.  As  applied  to  highway  cases,  the  general  doctrine 
is  strikingly  exemplified  by  the  rule  that  one  seated  in  a  vehicle  and 
injured  by  a  defect  in  the  road  may  recover,  although  the  driver  of 
the  vehicle  was  guilty  of  negligence.^^'' 

§  117.  (107)  Liability  of  company  for  acts  of  its  gate-keepers. — 

A  traveler  rightfully  using  a  turnpike  is  entitled  to  protection  from 
injury  by  the  acts  or  omissions  of  agents  of  the  company  in  charge  of 
its  gates.  If  an  agent  in  charge  of  a  gate  willfully  or  negligently  lets 
the  bar  dovni  upon  a  traveler,  the  company  is  liable.^^^   The  turnpike 

"'Sherwood  v.   Hamilton,   37  Up-  391,   29   L.   ed.    652;    Chartered   &c. 

per    Can.     (Q.    B.)     410;     Toms    v.  Bank  v.  Netherlands  &c.  Co.,  L.  R. 

Whitby,  35  Upper  Can.  (Q.  B.)  195;  9  Q.  B.  Div.  118,  10  Q.  B.  Div.  521; 

Ward  V.  North  Haven,  43  Conn.  148;  Lake    Shore    &c.    Co.    v.    Miller,    25 

Baldwin  v.  Turnpike  Co.,  40  Conn.  Mich.    274;     St.    Clair    &c.    Co.    v. 

238,  16  Am.  Rep.  33;   Goshen  Turn-  Eadie,  43  Ohio  St.  91,  54  Am.  Rep. 

pike  Co.  V.  Sears,  7  Conn.  86;  Willey  802;     Robinson    v.    New    York    &c. 

V.  Belfast,  61  Me.  569;  Hunt  v.  Pow-  Co.,  66  N.  Y.  11,  23  Am.  Rep.  In; 

nal,    9   Vt.    411;    Crawfordsville    v.  Bennett   v.    New    Jersey    &c.    R.,    7 

Smith,  79  Ind.  308,  41  Am.  Rep.  612;  Vroom    (N.  J.  L.)    225;    Follman  v. 

Olson  V.  City  of  Chippewa  Falls,  71  Mankato,  35  Minn,  522,  59  Am.  Rep. 

Wis.  558,  37  N.  W.  375.    But,  as  else-  340;     Pittsburg    &c.    Co.    v.     Spen- 

where  shown,  there  is  some  conflict  cer,  98  Ind.  186. 

among  the  authorities.  ^'  Dudley   v.    Canal    Bank,    5    La. 

"»a  Trout      v.      Waynesburg      &c.  Ann.  295,  297;   Hydes  Ferry  Turnp. 

Turnp.  Co.,  216  Pa.  St.  119,  64  Atl.  Co.  v.  Yates,  108  Tenn.  428,  67  S.  W. 

900.  69;     Brannen    v.    Kokomo    &c.    Co., 

^=  Houfe  v.  Fulton,  29  Wis.  296,  9  115  Ind.  115,  17  N.  B.  202,  7  Am.  St. 
Am.  Rep.  568;  Town  of  Albion  v.  411.  In  the  case  last  cited  it  was 
Hetrlck,  90  Ind.  545,  46  Am.  Rep.  held  that  if  the  person  injured  par- 
230;  Town  of  Knightstown  v.  Mus-  ticipated  with  the  driver  in  a  wrong- 
grove,  116  Ind.  121,  18  N.  E.  452,  9  ful  or  negligent  act  the  company 
Am.  St.  827.  The  doctrine  of  Thoro-  would  not  be  liable,  as  the  plaintiff 
good  v.  Bryan,  8  C.  B.  115,  has  been  must  be  considered  as  in  fault.  In 
completely  overthrown.  Little  v.  the  subsequent  case  of  Town  of 
Hackett,  116  U.  S.  366,  6  Sup.  Ct.  Knightstown  v.  Musgrove,  116  Ind. 
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company  is  liable  if  the  agent  is  acting  withia  the  line  of  his  duty, 
although  he  was  not  authorized  to  do  the  particular  act.  Thus,  where 
a  gate  was  entrusted  to  the  management  of  the  keeper  at  all  hours,  it 
was  held  that  the  company  was  liable  to  a  traveler  injured  by  the 
wrongful  act  of  the  gate-keeper,  although  his  authority,  under  a  rule 
of  the  company  to  collect  toll,  ended  at  nine  o'clock  P.  M.  of  each  day, 
and  the  injury  was  inflicted  after  that  hour.^^* 

§  118.  (108)  Limit  of  company's  liability — Contributory  negli- 
gence.— The  duty  of  a  turnpike  company  is  generally  said  to  be  to 
keep  its  road  reasonably  safe  for  those  who  use  it  for  travel,  but  this 
statement  requires  some  qualification.  It  is  true  that  the  duty  is  owing 
to  those  who  lawfully  use  the  way  for  travel,  and  not  to  those  who  use 
it  for  an  essentially  different  purpose.^^**  Turnpikes,  like  other  high- 
ways, are  for  the  public  to  travel,  and  not  to  use  for  any  other  purpose 
than  that  of  travel,  but  it  is  not  every  one  who  uses  the  road  for  travel 
to  whom  the  company  owes  a  legal  duty.  It  is  generally  held  that  this 
duty  is  owing  only  to  those  who  are  free  from  contributory  negli- 
gence.^^" It  is  not,  at  all  events,  owing  to  one  who  attempts  to  travel 
the  road  in  an  improper  or  extraordinary  manner.  If  one  overloads  or 
loads  his  wagon  in  an  extraordinary  manner  he  cannot  recover  if  the 
way  is  reasonably  safe  for  ordinary  travel.^^^  Eoads  are  required  to  be 
made  reasonably  safe  for  use  in  the  ordinary  mode,  and  one  who  makes 
use  of  a  road  in  a  mode  not  expected  or  usual  is  not  only  precluded 
from  recovering  damages  from  the  owners  of  the  road,  but  if  he  ia- 
jures  it  by  using  it  in  an  improper  or  unlawful  mode,  he  is  liable  to 
the  owners,  and  he  may,  indeed,  be  liable  to  a  criminal  prosecution.^''^ 

121,  18  N.  E.  452,  9  Am.  St.  827,  the  Ind.  324,  46  N.  E.  669.    But  compare 

case  just  referred  to  was  discussed  Southworth  v.   Turnp.   Co.,   91  Ky. 

and  it  was  shown  that  it  did  not  ap-  485,  16  S.  W.  139.    Perhaps  it  would 

prove  the  doctrine  of  Thorogood  v.  be  better  to   say  that  contributory 

Bryan,  8  C.  B.  115.  negligence    of    the    plaintiff,    proxi- 

"*The     Noblesville     &c.     Co.     v.  mately  causing  his  injury,  will  de- 

Gause,  76  Ind.  142,  40  Am.  Rep.  224,  feat  a  recovery, 

and  note.  ^  Pulton  Iron  Works  v.  Kimball, 

^  Blodgett    V.    Boston.    8    Allen  52  Mich.  146,  17  N.  W.  733;  Richard- 

(Mass.)  237,  240.  son  v.  Royalton  &c.  Co.,  5  Vt.  580; 

""See    Haven    v.    Pittsburgh    &c.  Pomeroy    v.    Fifth    &c.    Corp.,    10 

Co.,   151   Pa.    St.   620,   25   Atl.   311;  Pick.   (Mass.)  35. 

President  &c.  of  Baltimore  &c.   R.  "^1  Bishop's  Crim.  Law,  §  1267; 

Co.  v.  State,  71  Md.  573,  18  Atl.  884;  Com.  Digest,  title  Chemin,  A.  3. 
Sale  V.  Aurora  &c.  Turnp.  Co.,  147 
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§  119.  (109)  Who  are  travelers  to  whom  company  is  liable. — 

Turnpikes,  like  other  roads,  are  for  travel,  and  it  is  only  one  who  is 
on  them  as  a  traveler  that  is  entitled  to  exact  of  the  owners  the  per- 
formance of  the  duty  of  making  the  way  safe  for  passage;  but  it  is  not 
always  easy  to  determine  who  shall  be  regarded  as  a  traveler  within 
the  meaning  of  the  law.  One  who  is  in  actual  use  of  the  road,  for  the 
rightful  purpose  of  going  from  one  point  to  another,  may  generally 
be  regarded  as  a  traveler,  although  the  distance  may  be  very  inconsider- 
able.'^^" The  purpose  of  the  person  using  the  way  for  travel  is  not 
material,  provided  it  is  a  lawful  one.^^"  Where  the  duty  is  prescribed 
by  statute  the  words  "travel"  and  "traveler"  have  a  more  limited  and 
rigid  meaning  than  where  the  duty  is  one  created  by  the  common  law, 
and  the  cases  resting  upon  the  statute,  as  do  most  of  the  decisions  in 
the  New  England  states,  give  these  words  a  very  narrow  meaning.'^'^ 
The  rule  of  which  we  are  speaking  is  not  to  be  extended  to  streets  and 
alleys  in  Jurisdictions  where  the  duty  is  not  purely  statutory,  for  we 
here  note,  but  more  fully  consider  elsewhere,  that  municipal  ways  are 
to  be  made  and  kept  safe  for  uses  which  are  different  from  those  which 
may  be  made  of  a  turnpike.^^^  We  may  also  say,  to  prevent  miscon- 
ception, that  the  rule,  as  we  are  now  examining  it,  is  restricted  to  cases 
where  the  question  is  as  to  the  duty  respecting  the  condition  of  the 
road  for  passage,  for  a  turnpike  company  may  be  liable  for  negligence 
where  the  injury  is  done  to  one  not  traveling  on  the  road,  as  for  in- 
stance, to  adjoining  property,  or  by  wrongfully  diverting  or  obstruct- 
ing the  flow  of  water.^'^  Whatever  doubt  there  may  be  as  to  where 
the  line  is  to  be 'drawn  between  eases  where  there  is  liability  and  cases 
where  there  is  none,^^*  there  can  be  none  in  a  case  where  the  person 
on  the  way  is  using  it  for  a  purpose  entirely  foreign  to  the  purpose  for 
which  it  was  established,  since  it  is  clear  that  in  such  a  ease  no  duty 
is  owing  from  the  turnpike  company.  Matters  incident  to  the  ordinary 

"^"Varney  v.  Manchester,  58  N.  H.  of  Worcester,  139  Mass.  74,  29  N.  B. 
430;  Bliss  v.  South  Hadley,  145  474,  wherein  it  was  held  that  walk- 
Mass.  91,  13  N.  E.  352,  1  Am.  St.  Ing  for  exercise  is  not  traveling. 
441;  Cummings  v.  Center  Harbor,  57  "''McGuire  v.  Spence,  91  N.  Y.  303, 
N.  H.  17;  Leslie  v.  Lewiston,  62  Me.  306,  43  Am.  Rep.  668;  Chicago  v. 
468;  Lockett  v.  State,  47  Ala.  42,  45;  Keefe,  114  111.  222,  2  N.  E.  267,  55 
Ward  v.  North  Haven,  43  Conn.  148,  Am.  Rep.  860n;  City  of  Indianapolis 
154.  V.  Emmelman,  108  Ind.  530,  9  N.  B. 

™Blodgett    V.     Boston,     8     Allen  155,  58  Am.  Rep.  65 

(Mass.)  237,240.  "'Limerick   &c.   Turnp.   Co.'s   Ap- 

'^'An  example  is  supplied  by  the  peal,  80  Pa.  St.  425. 

cases  of  Hamilton  v.  Boston,  14  Al-  «'  Donoho  v.  Vulcan  Works,  7  Mo. 

len  (Mass.)  475,  and  Barker  v.  City  App.  447,  75  Mo.  401. 
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mode  of  traveling  do  not  affect  the  question  of  liability  in  cases  where 
the  person  injured  is  at  the  time  on  his  way  from  one  point  to  another, 
although  at  the  precise  time  the  injury  is  received  he  is  not  moving 
along  the  road.  Within  the  general  right  of  passage  is  included  the 
right  to  do  such  things  as  are  usually  done  by  persons  journeying  from 
one  place  to  another.^^^ 

§120.  (110)  Abandonment — ^Right  to  collect  toll  and  duty  to  keep 
in  repair  are  reciprocal. — If  the  road  is  taken  for  a  new  public  use, 
as,  for  instance,  for  a  railroad,  and  this  use  should  materially  impair 
the  use  of  the  road  for  ordinary  travel,  then  the  turnpike  corporation 
might,  should  it  so  elect,  abandon  the  road  and  divest  itself  of  the 
duty  which  formerly  existed.^^°  As  the  government,  representing  the 
public,  devotes  the  road  to  a  new  public  use  and  thus  materially  changes 
the  conditions  which  existed  at  the  time  the  obligation  was  assumed, 
justice  dictates  that  the  corporation  should  have  the  right  to  elect 
whether  it  will  abandon  the  road,  and  thus  cast  off  its  burden,  or  con- 
tinue to  bear  it.  It  has  been  held,  however,  that  the  fact  that  the  road 
of  a  turnpike  company  is  appropriated  for  a  railroad,  and  that  the  rail- 
road was  constructed  upon  it,  does  not  necessarily  divest  the  company, 
of  the  right  to  take  toll  from  those  who  travel  its  road  in  the  ordinary 
mode.^^^  Where  a  turnpike  company  licenses  a  railroad  to  use  part  of 
its  road  it  is  not  exonerated  from  its  duty,  and  the  principle  which 
rules  in  such  a  case  is  substantially  the  same  as  that  which  rules  where 
a  company  assumes  by  its  own  act  to  cast  off  its  duty.  The  right  to  col- 
lect toll  being  asserted,  it  follows  that  the  corporation  continues  bound 
to  do  its  duty  under  the  law.^'^  It  has  been  adjudged  that  the  company 

"'  Britton  v.  Cunnington,  107  Mass.  from  this  ruling  that  because  the 

347;   Donoho  v.  Vulcan  Iron  Works,  corporation  may  elect  to  collect  toll 

75  Mo.  401;  Hundhausen  v.  Bend,  36  it  is  bound  to  do  so,  or  that  its  duty 

Wis.  29.  necessarily  continues  unchanged. 

^''  Marsh  v.  Branch  Road,  17  N.  H.        ™  Peoria  Bridge  Co.  v.  Loomis,  20 

444.     It  has  been  held  that  the  use  111.  236,  71  Am.  Dec.  263;    Ammer- 

of  a  turnpike  by  an  electric  railway  man  v.  Wyoming  Canal,  40  Pa.  St. 

is  inconsistent  with  the  rights  and  256;     Commonwealth    v.    Worcester 

franchises  of  the  turnpike  company,  &c.  Co.,   3   Pick.    (Mass.)    327;    Tilt 

and  that  it  may  enjoin  the  railway  v.    Towns,   53    Ga.    47;    Roxbury  v. 

company  from  constructing  its  road  Worcester  &c.  Co.,  2  Pick.   (Mass.) 

thereon  without  compensation.     De-  41;    Johnson  v.   Salem   &c.  (3o.,  109 

troit  &c.  Plank  Road  Co.  v.  Detroit  Mass.    522;     Mathews    v.    Winooski 

&c.  R.  Co.,  103  Mich.  585,  587,  61  N.  &c.  Co.,  24  Vt.  480;  Willard  v.  New- 

W.  880.  bury,  22  Vt.  458;   Wayne  &c.  Co.  v. 

"'Hooper    V.    Baltimore    &c.    Co.,  Berry,  5  Ind.  286. 
34  Md.  521.    But  it  does  not  follow 
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is  liable  where  the  road  is  temporarily  in  the  occupancy  of  one  engaged 
in  building.^^'  If  the  ownership  of  the  road  is  changed  in  good  faith 
and  in  accordance  with  the  law,  the  former  owners  cease  to  be  liable, 
and  for  injuries  which  occur  after  the  change  their  successors  are  re- 
sponsible.^*" 

§  121.  (Ill)  When  company  is  relieved  of  duty  to  keep  in  repair. 

— ^Where  the  law  fixes  the  corporate  existence,  or  sets  bounds  to  the 
ri^ht  to  gather  toll,  the  right  ceases  with  the  corporate  life  in  the  one 
case,  or  at  the  time  fixed  by  the  law  in  the  other,  and,  as  a  general  rule, 
with  the  termination  of  the  right  to  take  toll  the  reciprocal  obligation 
ceases  to  exist.^*^  But  where  there  is  an  effort  by  a  corporation  to  rid 
itself  of  this  obligation  before  the  time  designated  by  law,  a  very  differ- 
ent question  is  presented.  There  is  scant  authority  upon  this  point, 
but  this  much  may  with  some  degree  of  confidence  be  said :  If  a  cor- 
poration accepts  a  charter  and  for  a  time  gathers  toll,  thus  reaping 
benefit  from  the  franchise  granted  to  it,  an  obligation  is  created  of 
which  it  cannot  by  its  own  unilateral  act,  and  at  its  own  pleasure, 
relieve  itself.^*^  The  public  are  interested,  and  they  have  a  right  to  be 
consulted,  and  to  assert  that  the  obligation  assumed  shall  continue  until 
it  lawfully  terminates  or  is  removed  by  due  course  of  law.  A  turnpike 
company  can  not,  ordinarily  at  least,  unburden  itself  by  abandoning 
the  road,  but  the  burden  assumed  will  continue  until  the  highway  au- 
thorities have  in  some  form  consented  to  the  abandonment,  or  have 
accepted  the  road  as  one  of  the  highways  belonging  to  the  public. 
Probably  no  formal  consent  or  acceptance  would  be  necessary,  and  it 
may  be  that  user  by  the  public,  without  the  payment  of  toll,  for  a  con- 
siderable period  and  with  knowledge  of  the  abandonment  by  the  pri- 

'=»  Born  V.  Allegheny  &c.  Co.,  101  pany  and  yet  no  release  from  the 

Pa.  St.  334.  duty  assumed  by  it. 

»"  Bryant    v.    Biddeford,    39    Me.        i«^Reed  v.  Town  of  Cornwall,   27 

193;      Wellsborough      &c.      Co.     v.  Conn.  48.     The  decision  in  Ward  v. 

Griffin,   57   Pa.    St.   417.     See    also,  Newark  &c.  Co.,  1  Spencer   (N.  J.) 

Sinkhorn   v.    Lexington   &c.   Turnp.  323,  does  not  oppose  this  conclusion; 

Co.,  112  Ky.  205,  65  S.  W.  356.  all  that  was  there  decided  is  that  as 

>"  Text  cited  in  Virginia  &c.  Toll  long  as  the  company  asserts  a  right 

Road  Co.  v.  People,  22  Colo.  429,  45  to  take  toll  its  liability  continues, 

Pac.  398,  399,  37  L.  R.  A.  711n.    We  but  it  cannot  be  inferred  from  this 

mean  the  complete  cessation  or  end  that  it  could  divest  itself  of  its  legal 

of  this  right,  and  not  a  mere  tem-  duty  at  its  own  pleasure.     See  also, 

porary   suspension,    for   there   may  Kenton   County   Ct.   v.    Bank   Lick 

be  a  suspension  of  the  right  to  exact  Turnp.    Co.,    10    Bush    (Ky.)    529; 

toll  caused  by  the  fault  of  the  com-  Webster  v.  Lamed,  6  Met.   (Mass.) 

522. 
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vate  corporation,  would  be  sufBeient  to  evidence  acceptance  or  con- 
sent.^*^  It  would,  it  seems  to  us,  require  an  open  and  notorious  user 
by  the  public  under  claim  of  right  to  use  the  way  as  a  free  public  road, 
and  that,  too,  for  a  very  considerable  period  of  time,  to  exonerate  the 
corporation  from  liability  to  a  traveler,  who>  without  actual  knowledge 
of  the  abandonment,  should  suffer  an  injury,  from  a  negligent  failure 
to  maintain  the  road,  while  rightfully  traveling  over  it.^**  But  as 
much  as  can  now  be  safely  done  is  to  offer  a  suggestion  on  this  point, 
without  asserting  a  positive  opinion/  We  are  not,  it  is  perhaps  not  im- 
proper to  suggest,  speaking  of  cases  where  a  statute  makes  provision 
for  the  abandonment  of  turnpike  roads,  and  declares  what  acts  shall 
constitute  an  abandonment  and  relieve  the  corporation  from  the  obli- 
gation to  keep  the  road  reasonably  safe  for  travel,  for,  in  such  a  case, 
there  can  be  no  question  of  the  legislative  authority  to  relieve  the  cor- 
poration from  liability  for  the  future,  and  the  only  question  for  solu- 
tion will  be  that  which  arises  as  to  the  meaniug  and  effect  of  the  legis- 
lative enactment.^*^ 

""Barton    v.    Montpelier,    30    Vt.  was  brought  home  to  him,  and  this 

650;   People  v.  Hillsdale  &c.  Co.,  23  fully   supports    our   conclusion,   for 

"Wend.  (N.  Y.)  254.  there  is  much  more  reason  for  ap- 

^"  In  the  case  of  Munson  v.  Town  plying  the  rule  to  a  private  company 

of  Derby,  37  Conn.  298,  9  Am.  Rep.  than  to  a  public  corporation. 

332,    it   was   held   that   a   town   re-  "=  See   State  v.   Duff,   80  Wis.  13, 

mained  liable,  although  it  had  aban-  49  N.  W.  23.     See  also.  Mattock  v. 

doned  the  road,  to  a  person  injured  State,  48  Ind.  425;   Stout  v.  Nobles- 

unless  .notice  of  the  abandonment  ville  &c.  Gravel  Rd.  Co.,  83  Ind.  466. 
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owner's  conduct — Mistake. 

140.  Intent  to  dedicate  need  not  al- 

ways actually  exist  in  mind 
of  landowner. 
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Section 

141.  Mistake  of  landowner. 

142.  Negligence  of  landowner — 
Fraud. 

143.  Owner  ignorant  of  rights — 
When  estopped. 

144.  Permissive  use  or  license — No 
dedication. 

145.  Moral  turpitude — ^When  in- 
volved. 

146.  Estoppel  of  landowner  by  open 
conduct  relied  on  by  others. 

147.  Use  with  assent  of  owner. 

148.  Donor  does  not  warrant  fitness 
of  land  for  street. 

149.  Dedication  by  state  or  nation. 

150.  State  may  hold  property  for 
public  or  private  purpose. 

151.  No  dedication  presumed  where 
state  holds  land  for  public 
purpose. 

152.  Dedication  as  against  married 
women. 

153.  Dedication  as  against  married 
women  under  enabling  stat- 
utes. 

154.  Dedication  as  against  infants. 

155.  Express  dedication  by  persons 
under  disability. 

156.  Express  dedication  by  married 
women. 

157.  Dower  cannot  be  claimed  in 
dedicated  land. 

158.  Dedication  must  be  by  owner. 

159.  Dedication  by  equitable  owners, 
trustees  and  agents. 
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Section 

160.  Dedication  by  state  and  public 

and  private  corporations. 

161.  Dedication  by  private  corpora- 

tions— Agents — Ratification. 

162.  No  grantee  other  tlian  the  pub- 

lic is  essential  to  dedication. 

163.  Conditions  and  limitations  may 

be  annexed  to  dedication. 

164.  Presumption  that  public  takes 

merely  an   easement — Accre- 
tions. 

165.  Acceptance  of  dedication. 

166.  How  acceptance  by  public  may 

be  shown. 

167.  Implied  acceptance.  • 

168.  Evidence     of     acceptance — Im- 

proving and  exercising  con- 
trol. 

169.  Other    evidence    of    acceptance 

by  municipality. 

170.  Acceptance  by  public  use. 

171.  Acceptance     by     public     use — 

Whether  binding  on  munici- 
pality. 

172.  Acceptance    must    usually     be 

within   reasonable   time — Re- 
vocation. 

173.  Animus     dedicandi  —  Evidence 

of. 


Section 

174.  Intention    to    dedicate — ^When 

a  question  of  fact. 

175.  Presumption  that  landowner  in- 

tended what  acts  indicate. 

176.  User— Effect  of. 

177.  Time  of  use  necessary  to  estab- 

lish dedication. 

178.  No  specific  period  of  time  nec- 

essary. 

179.  Extent    and    character    of    use 

necessary  to   establish  dedi- 
cation. 

180.  Acts  held  sufilcient  to  establish 

dedication. 

181.  Other  evidence  of  dedication — 

Illustrative     case  s — Insuffi- 
cient evidence. 

182.  Situation  of  land  and  surround- 

ing circumstances  are  impor- 
tant— Wild  land. 

183.  Evidence  to  rebut  dedication. 

184.  Fences  and  barriers. 

185.  Repairs,  payment  of  taxes  and 

use  of  land  by  owner. 

186.  Owner  cannot  impair  rights  ac- 

quired on  faith  of  his  acts. 

187.  Substitution      or      diversion — 

Abandonment  and  reversion. 


§122.   (118)  Definition  and  kinds. — ^Dedication  is  the  setting  apart 
of  land  for  the  public  use.^    It  is  essential  to  every  valid  dedication 


'Hunter  v.  Sandy  Hill,  6  Hill  (N. 
Y.)  407,  411;  Bushnell  v.  Scott,  21 
Wis.  451,  94  Am.  Dec.  555;  Barteau 
V.  West,  23  Wis.  416,  420;  Dovaston 
V.  Payne,  2  Smith  Lead.  Gas.  (8th 
ed.)  140  and  notes;  Hemphill  v.  Bos- 
ton, 8  Gush  (Mass.)  195,  196,  54  Am. 
Dec.  749;  Rex  v.  Mellor,  1  B.  &  Ad. 
32,  37;  Brown  v.  Gunn,  75  Ga.  441; 
Grogan  v.  Town  of  Hayward,  4  Fed. 
161;  Smith  v.  City  of  San  Luis 
Obispo,  95  Cal.  463,  30  Pac.  591,  592; 
Venable  v.  Wabash  Western  R.  Co., 
112  Mo.  103,  20  S.  W.  493,  498,  18 
L.  R.  A.  68.    See  for  case  of  dedica- 


tion of  public  square  and  buildings 
by  town  to  county  under  legislative 
provision.  City  of  Victoria  v.  County 
of  Victoria,  100  Tex.  438,  101  S. 
W.  190,  and  on  second  appeal,  115  S. 
W.  68.  The  text  is  quoted  in  Good- 
erham  v.  Toronto  Corp.,  21  Ont.  120, 
143.  Other  definitions  will  be 
found  in  the  opinions  in  the  fol- 
lowing cases:  Patrick  v.  Kalama- 
zoo Y.  M.  C.  A.,  120  Mich.  185,  193, 
79  N.  W.  208,  210,  211;  Sturmer  v. 
Randolph  County  Ct.,  42  W.  Va.  724, 
730,  26  S.  E.  532,  36  L.  R.  A.  300, 
303;  Close  v.  Swanson,  64  Neb.  393, 
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that  it  should  conclude  the  owner,  and  that,  as  against  the  public,  it 
should  be  accepted  by  the  proper  local  authorities  or  by  general  public 
user.^  As  will  be  more  fully  shown  hereafter,  it  is  not  necessary  that 
the  act  of  the  owner  should  be  evidenced  in  any  formal  mode,  nor  that 
the  acceptance  of  the  public  should  be  evidenced  by  any  formal  act. 
There  are  two  general  kinds  of  dedication:  1.  Statutory  Dedication. 
2.  Common  Law  Dedication. 

§  123.  (113)  Statutory  dedication. — A  statutory  dedication  is  one 
made  in  conformity  to  the  provisions  of  a  statute.  The  general  rule 
is,  that  in  order  to  constitute  a  valid  statutory  dedication,  the  provi- 
sions of  the  statute  must  be  substantially  complied  with,  and  such  acts 
as  it  requires  must  be  performed  substantially  in  the  manner  prescribed 
by  the  legislature.'  This  is  necessary  to  give  the  dedication  validity  as 
a  purely  statutory  dedication,  but  in  many  instances  a  dedication  in- 
valid as  a  statutory  one  will  be  a  good  common  law  dedication.  An  il- 
lustration of  the  necessity  of  compliance  with  the  statute  in  order  to 
constitute  a  fully  effective  statutory  dedication  is  found  in  a  late  Illi- 
nois case.  It  is  there  held  that  in  order  to  vest  the  title  in  the  munici- 
pality it  must  accept  the  proposed  dedication  and  that  acceptance  of  a 
part  of  a  street  or  of  one  street  shown  upon  a  statutory  plat  does  not 
operate  as  an  acceptance  of  all.^^ 

§  124.  (114)  Defective  statutory  dedication  may  be  good  common 
law  dedication. — ^Where  the  statute  requires  that  the  dedication  shall 

89  N.  W.  1043;  McKinney  V.  Duncan,  pies    of    dedication.      Text    is    also 

—  Tenn.  — ,  118  S.  W.  683.  cited  in  People  v.  Dreter,  101  Cal. 

^Thus,  it  has  been  defined  (some-  271,  273,  35  Pac.  867,  868.    The  gen- 

what  too  narrowly,  perhaps)  as  "an  eral  doctrine  is  well  considered  in 

appropriation  of  land  to  some  public  New   Orleans   v.    United    States,    10 

use  made  by  the  owner  of  the  fee.  Pet.   (U.  S.)   662,  9  L.  ed.  573,  and 

and  accepted  for  such  use  by  or  on  Cincinnati  v.  White,  6  Pet.   (U.  S.) 

behalf  of  the  public."  Blyton  Land  431,  8  L.  ed  452. 

Co.  v.  South  &  N.  Ala.  R.  Co.,  95  Ala.  "Text  cited  in  Minneapolis  &c.  R. 

631,  10  So.  270,  271.    See  also,  Niles  Co.  v.  Town  of  Britt,  105  Iowa  198, 

V.  City  of  Los  Angeles,  125  Cal.  572,  74  N.  W.  933,  934;   City  of  Alton  v. 

58  Pac.  190,  192  (citing  text);  Upta-  Fishback,  181  111.  396,  55  N.  E.  150. 

graff  V.  Smith,  106  Iowa  385,  76  N.  And  see  Thomas  v.  Metz,  236  111.  86, 

W.  733;  Bates  v.  City  of  Beloit,  103  86  N.  B.  184;    City  of  Leadville  v. 

Wis.  90,  78  N.  W.  1102,  1104  (citing  Coronado  Min.  Co.,  37  Colo.  234,  86 

text).  And  see  Northport  &c.  Assn.  Pac.  1034    (quoting  text). 

V.   Andrews,    104    Me.    342,    71    Atl.  %Reichert  Milling  Co.  v.  Village 

1027,  20  L.  R.  A.   (N.  S.)    976,  and  of  Freeburg,  217   111.  384,  75  N.   E. 

Patrick  v.  Kalamazoo  Y.  M.  C.  A.,  544.   See  and  compare  cases  cited  in 

120    Mich.   185,    79    N.   W.    208,   for  note  29,  post,  §  126. 
definition  and  explanation  of  princi- 
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be  evidenced  by  maps  or  plats,  and  that  they  shall  be  acknowledged  be- 
fore some  competent  public  officer,  the  failure  to  acknowledge  them  wiU 
render  them  invalid  as  statutory  dedications.*  It  is  in  all  cases  neces- 
sary to  follow  with  some  strictness  the  provisions  of  the  statute,  in  or- 
der to  entitle  the  dedication  to  the  benefit  of  the  legislative  provisions 
upon  the  subject.  Incomplete  or  defective  statutory  dedications,  how- 
ever, will  often  be  sustained  as  common  law  dedications,  and  if  the 
roads  and  streets  marked  on  the  defectively  executed  or  recorded  plat 
are  accepted  by  the  public,  they  will  become  public  highways.^  So,  even 
where  there  is  no  acceptance  on  the  part  of  the  public  they  will  be  re- 
garded as  ways,  and  wiU  be  kept  open  for  the  benefit  of  those  who 
have  purchased  lots  with  reference  to  the  location  and  existence  of  the 
streets  and  roads  represented  upon  the  maps  or  plats."    And  "the 


*  ■Winona  v.  Huff,  11  Minn.  119; 
Railroad  Co.  v.  Schurmeir,  7  Wall. 
(U.  S.)  272,  19  L.  ed  74;  Noyes  v. 
Ward,  19  Conn.  250;  Des  Moines  v. 
Hall,  24  Iowa  234;  Baker  v.  Johns- 
ton, 21  Mich.  319;  Village  of  Grand- 
ville  v.  Jenison,  84  Mich.  54,  47  N. 
W.  600;  Downer  v.  St.  Paul  &  Chi- 
cago R.  Co.,  22  Minn.  251;  Grand 
Rapids  V.  Hastings,  36  Mich.  122; 
Gould  V.  Howe,  131  111.  490,  23  N.  E. 
602;  Earll  v.  City  of  Chicago,  136  111. 
277,  26  N.  E.  370;  Village  of  Ver- 
mont V.  Miller,  161  111.  210,  43  N.  E. 
975. 

°  Fulton  V.  Mehrenfeld,  8  Ohio  St. 
440;.Gosselin  v.  City  of  Chicago,  103 
111.  623;  Alvord  v.  Ashley,  17  111. 
363;  Baker  v.  Johnston,  21  Mich. 
319;  City  of  Denver  v.  Clements,  3 
Colo.  472;  Hoole  v.  Atty.  General, 
22  Ala.  190;  Thurston  v.  St.  Joseph, 
51  Mo.  510,  11  Am.  Rep.  463;  Banks 
V.  dgden,  2  Wall.  (U.  S.)  57,  17  L. 
ed  818;  Maywood  Co.  v.  Village  of 
Maywood,  118  111.  61,  6  N.  E.  866; 
Nelson  v.  Randolph,  222  111.  531,  78 
N.  E.  914,  916  (citing  text) ;  Giffin 
V.  City  of  Olathe,  44  Kan.  342,  24 
Pac.  370;  Heitz  v.  City  of  St.  Louis, 
120  Mo.  618,  19  S.  W.  735;  Pillshury 
V.  Alexander,  40  Neh.  242,  58  N.  W. 
859;  People  v.  Marin  County,  103 
Cal.  223,  37  Pac.  203,  26  L.  R.  A. 
659,  666  (citing  text);  Hurley  v. 
Mississippi  &c.  Co.,  34  Minn.  143,  24 
N.  W.  917;  Moreland  v.  Brady,  8  Ore. 
303,  34  Am.  Rep.  581;  Race  v.  State, 


43  Tex.  Civ.  App.  438,  66  S.  W.  560, 
562  (citing  text) ;  Gormley  v.  Clark, 
134  TJ.  S.  338,  10  Sup.  Ct.  559,  33  L. 
ed.  909,  This  section  is  quoted  down 
to  this  place  in  City  of  Leadville  v. 
Coronado  Min.  Co.,  37  Colo.  234,  86 
Pac.  1034. 

°  Common  Council  of  Indianapolis 
v.  Croas,  7  Ind.  9;  LeClercq  v.  Gal- 
lipolis,  7  Ohio  217,  28  Am.  Dec.  641; 
Rowan's  Ex'rs  v;  Portland,  8  B. 
Mon.  (Ky.)  232;  Smyles  v.  Hastings, 
22  N.  Y.  217;  Matter  of  Lewis  Street, 
2  Wend.  (N.  Y.)  472;  Smith  v. 
Lock,  18  Mich.  56;  Bartlett  v. 
Bangor,  67  Me.  460;  Preston  v.  Nav- 
asota,  34  Tex.  684;  Wiggins  v.  Mc- 
Cleary,  49  N.  Y.  346;  Bissell  v.  New 
York  Cent.  R.  Co.,  23  N.  Y.  61;  Point 
Pleasant  Land  Co.  v.  Cranmer,  13 
Stew.  (N.  J.)  81,  2  Cent.  Rep.  746;, 
Hoboken  Land  Co.  v.  Hoboken,  36  N. 
J.  L.  540;  Moose  v.  Carson,  104  N. 
Car.  431,  10  S.  E.  689,  17  Am.  St. 
681,  7  L.  R.  A.  548n;  Grogan  v. 
Town  of  Hayward,  4  Fed.  161; 
Board  &c.  of  Harrison  County  v. 
Seal,  66  Miss.  129,  5  So.  622,  3  L.  R. 
A.  659,  14  Am.  St.  545;  Zearing  v. 
Raher,  74  111.  409;  Rusk  v.  Berlin, 
173  111.  634,  50  N.  E.  1071.  See  also, 
Thomas  v.  Metz,  236  111.  86,  86  N.  B. 
184;  Nelson  v.  Randolph,  222  111. 
531,  78  N.  E.  914,  916  (citing  text); 
Price  V.  Stratton,  45  Pla.  535,  33  So. 
644,  647  (citing  text).  While  it  is 
true  that  in  order  to  hind  the  public 
it  is  essential  that  there  should  be 
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right  passing  to  the  purchaser  is  not  the  mere  right  that  he  may  use 
the  street,  but  that  all  persons  may  use  it."''  If  there  is  no  acceptance 
on  the  part  of  the  public^  however,  it  cannot,  as  it  seems  to  us,  be 
charged  with  the  burden  of  maintaining  the  ways,^  nor  without  an  ac- 
ceptance by  the  public,  either  express  or  implied,  can  such  ways  be 
properly  regarded  as  public  highways  in  the  fullest  sense  of  the  term.® 

§  125.  (115)  Distinction  between  statutory  and  common  law  dedi- 
cation.— A  distinguishing  difference  between  a  statutory  and  common 
law  dedication  is  said  to  be  that  the  former  operates  by  way  of  a  grant, 
and  the  latter  by  way  of  an  estoppel  in  pais  rather  than  by  grant.^" 
In  many  of  the  states  a  valid  statutory  dedication  operates  to  vest  the 
fee  in  the  city,  or  the  county,  as  the  case  may  be,  and  this  has  been 


some  authoritative  acceptance,  it  is 
not  true  that  any  acceptance  is  re- 
quired where  private  rights  are  ac- 
quired upon  the  faith  that  public 
ways  have  been  dedicated  which 
may  be  opened  at  once,  or  at  some 
future  time,  should  the  public  repre- 
sentatives so  elect.  It  is  clear  that 
it  would  be  unjust  to  charge  the 
public  with  maintaining  a  street  or 
road  which  it  has  not  accepted,  but 
as  a  private  individual  assumes  no 
such  burden  no  acceptance  is  neces- 
sary to  fix  his  rights.  As  will  pres- 
ently be  more  fully  shown,  persons 
who  buy  lots  according  to  plats 
wherein  streets  are  marked  acquire 
irrevocable  rights.  Porter  v.  Cer- 
penter,  39  Fla.  14,  21  So.  788;  Carter 
v.  City,  4  Ore.  339;  Meier  v.  Port- 
land &c.  Co.,  16  Ore.  500,  19  Pac. 
610,  1  L.  R.  A.  856.  In  discussing 
this  general  subject  in  the  case  last 
cited,  it  was  said  of  dedications: 
"The  whole  affair  from  its  inception 
partakes  both  of  a  public  and  of  a 
private  nature."  It  was  also  said, 
speaking  of  the  rights  of  the  pur- 
chasers of  lots,  that,  "Where,  how- 
ever, a  town  proprietor  lays  off  his 
land  into  town  lots,  indicates  streets 
upon  the  plat  thereof,  and  offers  the 
lots  for  sale,  he  has  a  purpose  to 
accomplish  by  dedicating  such 
streets,  and  that  he  intends  it  to  be 
irrevocable  is  beyond  the  possibility 
of  doubt.     The  proprietor  expects, 


and  the  purchasers  understand  when 
they  purchase,  that  the  streets  will 
forever  remain  open  to  the  public 
use  " 

'  Earll  v.  City  of  Chicago,  136  111. 
277,  286,  26  N.  B.  370,  372;  Rusk  v. 
Berlin,  173  111.  634,  50  N.  E.  1071; 
Quicksall  v.  City  of  Philadelphia, 
177  Pa.  St.  301,  35  Atl.  609,  citing 
Dovaston  v.  Payne,  2  Smith  Lead. 
Cas.  (8th  ed.)  140,  154;  McCall  v. 
Davis,  56  Pa.  St.  431,  94  Am.  Dec. 
92;  Trausue  v.  Sell,  105  Pa.  St.  604; 
In  re  Pearl  Street,  111  Pa.  St.  565, 
5  Atl.  430,  432;  Smith  v.  City  of 
Beloit,  122  Wis.  396,  100  N.  W.  877, 
882  (citing  text). 

'Text  cited  in  Dicken  v.  Liver- 
pool &c.  Co.,  41  W.  Va.  511,  23  S.  E. 
582,  583.  See  also.  Board  v.  Seal,  66 
Miss.  129,  5  So.  622,  3  L.  R.  A.  659, 
14  Am.  St.  545;  Littler  v.  City  of 
Lincoln,  106  111.  353;  Hamilton  v. 
Chicago  &c.  R.  Co.,  124  111.  235,  15  N. 
E.  854;  post,  §  150.  But  compare 
Osage  City  v.  Larkin,  40  Kansas  206, 
19  Pac.  658,  10  Am.  St.  186,  2  L.  R. 
A.  56. 

"  As  hereafter  shown,  however,  ac- 
ceptance may  be  implied  in  many 
cases. 

"  Dillon's  Municipal  Corporations, 
§  628.  See  also,  Pittsburg  &c.  R.  Co. 
V.  Town  of  Crown  Point,  150  Ind. 
536,  550,  50  N.  E.  741;  Smith  v.  City 
of  Beloit,  122  Wis.  396,  100"  N.  W. 
877,  883  (quoting  text). 
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held  to  dispense  with  acceptance  on  the  part  of  the  publie.^^  It  is  not 
doubted  that  it  is  within  the  power  of  the  legislature  to  compel  govern- 
mental corporations  to  assume  the  burden  of  maintaining  public  ways 
laid  out  by  individuals  pursuant  to  the  provisions  of  the  statute,  but 
it  is  a  power  to  be  carefully  guaxded,  for  the  public  ought  not  to  be 
burdened  with  the  maintenance  of  ways  laid  out  by  individuals,  to 
gratify  their  whims  or  promote  their  selfish  interests.  While  the  donor 
may  vest  the  fee  in  the  public  by  a  statutory  dedication,  he  is  not 
bound  to  do  so,  unless  the  statute  imperatively  requires  it,  but  may 
reserve  the  fee,  and  grant  only  an  easement  to  the  public.  ^^  When  a  fee 
is  granted,  the  corporation  within  which  the  highway  is  situated  takes 
it  in  trust  for  public  use  and  does  not  acquire  an  absolute  proprietary 
title.  ^^  An  owner  cannot,  by  the  terms  of  his  dedication,  take  the  high- 
way from  the  control  of  the  public  corporation  entrusted  by  law  with 
the  government  and  control  of  highways  of  like  character;  thus,  a 
strip  of  land  dedicated  for  the  purpose  of  a  street  in  a  city  cannot  be 
taken  from  the  control  of  the  city  authorities  and  placed  in  that  of  a 


^  Fulton  V.  Mehrenfeld,  8  Ohio  St. 
440.  (But  see  later  Ohio  and  other 
cases  referred  to  in  §  171.)  Ragan 
V.  McCoy,  29  Mo.  356;  Baker  v.  St. 
Paul,  8  Minn.  491,  493;  Carter  v. 
City  of  Portland,  4  Ore.  339;  Reid 
V.  Edina  Board  of  Education,  73  Mo. 
295;  Brooklyn  v.  Smith,  104  111.  429, 
44  Am  Rep.  90;  Rowan's  Ex'rs  v. 
Portland,  8  B.  Mon.  (Ky.)  232; 
Weeping  "Water  v.  Reed,  21  Neb.  261, 
31  N.  W.  797.  Fee  vests  under  Iowa 
and  Illinois  statutes  but  there  must 
be  acceptance.  Backman  v.  City  of 
Oskaloosa,  130  Iowa  600,  104  N. 
W.  347,  and  Illinois  cases  cited  at 
close  of  this  note.  See  also.  Wood  v. 
National  Waterworks  Co.,  33  Kan. 
590,  7  Pac.  233;  Mahoning  County 
Com'rs  V.  Young,  59  Fed.  96,  as  to 
fee  vesting.  See  also,  Brown  v.  City 
of  Carthage,  128  Mo.  10,  30  S.  W. 
312;  Jaynes  v.  Omaha  St.  R.  Co.,  53 
Neb.  631,  74  N.  W.  67,  39  L.  R.  A. 
751;  State  v.  Spokane  St.  R.  Co.,  19 
Wash.  518,  53  Pac.  719,  723,  67  Am. 
St.  739,  41  L.  R.  A.  515  (citing  text). 
But  unless  the  statute  so  provides 
or  it  is  expressly  so  stated  on  the 
plat,  the  public  take  merely  an  ease- 
ment. Cox  V.  Louisville  &c.  R.  Co., 
48  Ind.  178;  Conner  v.  Prest  &c.,  1 


Blackf.  (Ind.)  43;  Smith  v.  City 
Council  of  Rome,  19  Ga.  89,  63  Am. 
Dec.  298;  Banks  v.  Ogden,  2  Wall. 
(U.  S.)  57,  17  L.  ed.  818;  Mankato 
v.  Willard,  13  Minn.  13.  And  in  Il- 
linois the  later  casesi  hold  that  the 
fee  does  not  vest  until  acceptance. 
Hamilton  v.  Chicago  &c.  R.  Co.,  124 
111.  235,  15  N.  E.  854;  Littler  v.  City 
of  Lincoln,  106  111.  353;  Reichert 
Milling  Co.  V.  Village  of  Freeburg, 
217  111.  384,  75  N.  E.  544.  In  Callen 
V.  Columbus  &e.  Co.,  66  Ohio  St.  166, 
64  N.  E.  141,  58  L.  R.  A.  782,  it  is 
called  a  base,  determinable  or  quali- 
fied fee. 

"Peck  V.  Providence  &c.  Co.,  8  R. 
I.  353;  Dubuque  v.  Benson,  23  Iowa 
248;  Noyes  v.  Ward,  19  Conn.  250; 
Manly  v.  Gibson,  13  111.  308,  312. 

"Ransom  v.  Boal,  29  Iowa  68,  4 
Am.  Rep.  195;  City  of  Alton  v.  Illi- 
nois Trans.  Co.,  12  111.  38,  52  Am. 
Dec.  179;  Rowan's  Ex'rs  v.  Port- 
land, 8  B.  Mon.  (Ky.)  232,  238; 
Vicksburg  v.  Marshall,  59  Miss.  563. 
See  also,  Peoria  &c.  R.  Co.  v.  Attica 
&c.  R.  Co.,  154  Ind.  218,  56  N.  E. 
210;  Hamilton  County  v.  Rape,  101 
Tenn.  222,  47  S.  W.  416;  Dubuque 
v.  Benson,  23  Iowa  248. 
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township  trustee,  or  the  supervisor  of  a  road  district.^*  In  a  statutory 
dedication  the  donor  cannot  annex  to  the  dedication  terms  or  conditions 
inconsistent  with  the  statute  authorizing  such  dedications;  the  effect 
of  annexing  such  conditions  would  be  to  deprive  the  dedication  of  its 
statutory  character  and  make  it,  in  case  of  acceptance  by  the  public, 
a  common  law  dedication.^"  A  statutory  dedication  operates  as  a  con- 
veyance of  an  easement,  except  where  the  statute  declares  that  a  fee 
shall  pass,  and  is,  in  its  essential  characteristics,  a  grant  of  an  interest 
in  land,  while  a  common  law  dedication  generally  operates  by  way  of 
estoppel.^''  The  one  concludes  the  owner  upon  compliance  with  the 
provisions  of  the  statute  under  which  it  was  made,  while  the  other 
concludes  him  upon  the  ground  that  he  has  suffered  the  public  and  in- 
dividuals to  acquire  rights  upon  the  faith  that  he  has  devoted  the  land 
to  the  use  of  the  public  as  a  road  or  street.  A  statutory  'dedication  may 
be  made  to  take  effect  in  the  future,^''  unless  there  be  some  provision 
in  the  statute  to  the  contrary,  so  it  may  be  made  without  naming  any 
grantee,  and  as  against  the  owner  it  is  valid  if  executed  in  substantial, 
though  not  literal,  compliance  with  the  statute.^' 

§  126.  Statutory  dedication — Acceptance. — The  statutes  in  different 
jurisdictions  vary  somewhat  in  detail  as  to  the  necessary  steps  and 
effect  of  a  statutory  dedication.    Many  of  the  principal  features  have 

»Des  Moines  v.  Hall,  24  Iowa  234;  Wis.  398,  80  N.  W.  1101;   McKey  v. 

Railroad  Co.  v.  Schurmier,  7  WaJl.  Hyde  Park,  134  U.  S.  84,  10  Sup.  Ct. 

(U.  S.)   272,  19  L.  ed.  74;    Jackson  512,  33  L.  ed.  860.    Common  law  ded- 

V.  Hartwell,  8  Johns.   (N.  Y.)   422;  ications  do  not  ordinarily,  if  ever. 

Trustees  v.  Peaslee,  15  N.   H.  317;  convey  tlie  fee.     Patrick  v.  Kalama- 

Sloane   v.    McConaliy,    4    Ohio   157;  zoo  Y.  M.  C.  A.,  120  Mich.   185,  79 

North  Hempstead  v.  Hempstead,  2  N.  W.  208,  211.     See  also  as  to  thig 

Wend.   (N.  Y.)  109.  distinction   Russell  v.   City  of  Lin- 

>•*  In  State  v.  Spokane  &c.  R.  Co.,  coin,  200  111.  511,  65  N.  E.  1088.   But 

19  Wash.   518,  53  Pac.   719,  723,  67  an  express  dedication,  although  not 

Am.  St.  739,  41  L.  R.  A.  515,  it  ia  statutory,   may  operate   as  a  grant 

said  that  the  condition  fails,  but  the  and  as  such  become  irrevocable, 

grant  stands   (citing  text  and  post,  "Mayor  of  Jersey  City  v.  Morris 

§  163).  Canal  &c.  Co.,  1  Beasly  (N.  J.  Bq.) 

"Denver  v.  Clements,  3  Colo.  472;  547,  563;   Trustees  of  M.  E.  Church 

Cincinnati  v.  White,  6  Pet.   (U.  S.)  v.  Hoboken,  33  N.  J.  Law  13,  22,  97 

431,  8  L.  ed.  452;    Town  of  Pawlet  Am.   Dec.   696;    Town  v.  Ailing,'  40 

V.  Clark,   9  Cranch    (tJ.   S.)    292,   3  Conn.  410;   City  of  Denver  v.  Clem- 

L.   ed.   735;    Brown   v.    Manning,    6  ents,  3  Colo.  472. 

Ohio  298,  303;   Oswald  v.  Grenet,  22  "Derby  v.  Ailing,  40  Conn.   410; 

Tex.  94,  101;    Ford  v.  Whitlock,  27  Police    Jury   v.    Foulhouze,    30    La. 

Vt.   265;    Noyes  v.  Ward,   19   Conn.  Ann.  64;   M.  E.  Church  v.  Hoboken, 

250.     See   also  Whittaker  v.   Dead-  33  N.   J.   Law  13,   22,   97  Am.   Dec. 

wood,  12  S.  Dak.  523,  81  N.  W.  910;  696;  Gebhardt  v.  Reeves,  75  111.  301. 
Ashland  v.  Chicago  &c.  R.  Co.,  105 
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been  indicated  in  the  preceding  sections.  A  plat  is  usually  required, 
which  should  sufficiently  describe  or  designate  the  land,^*  and  be  ae- 
knovledged/"  certified  under  some  statutes/^  and  recorded,^^  as  the 
statute  requires-,  in  order  to  constitute  a  complete  statutory  dedica- 
tion.^' But,  as  already  shown,  an"  attempt  to  make  a  statutory  dedica- 
tion may  operate  as  a  common  law  dedication,  although  defective  and 
insufficient  as  a  statutory  dedication.^^  "Where,  however,  a  good  statu- 
tory dedication  has  been  made,  it  is  held  that  acts  of  the  dedicator 
will  then  be  referred  to  such  statutory  dedication  rather  than  as 
raising  a  presumption  against  fiim  of  a  more  comprehensive  com- 
mon law  dedication.^^    There  is  some  apparent  conflict  among  the 


"  Coe  College  v.  Cedar  Rapids,  120 
Iowa  541,  95  N.  W.  267;  Village  of 
Buffalo  v.  Harllng,  50  Minn.  551,  52 
N.  W.  931;  Hennepin  County  Com'rs 
v.  Dayton,  17  Minn.  260.  And  sub- 
stantially comply  with  statute  in  all 
material  respects.  See  City  of  Chi- 
cago V.  Drexel,  141  111.  89,  30  N.  B. 
774;  Tilzie  v.  Hay,  8  Wash.  187,  35 
Pac.  583;  Nelson  v.  Randolph,  222 
111.  531,  78  N.  B.  914;  Watson  v. 
Carver,  27  App.  (D.  C.)  555. 

^"Russell  v.  Lincoln,  200  111.  511, 
65  N.  E.  10S8  (must  be  by  owner 
himself);  Spaulding  v.  Macomb  &c. 
Ry.  Co.,  225  111.  585,  80  N.  E.  327; 
Wilder  v.  Aurora  &c.  Co.,  216  111. 
1493,  75  N.  E.  194;  Gould  v.  Howe, 
131  111.  490,  23  N.  E.  602  (acknowl- 
edged before  wrong  officer);  Birge 
V.  City  of  Centralia,  218  111.  503,  75 
N.  E.  1035  (same);  Garfield  Tp.  v. 
Herman,  66  Kan.  256,  71  Pac.  515; 
Tatum  V.  St.  Louis,  125  Mo.  647,  28 
S.  W.  1002;  Nodine  v.  Union,  42 
Ore.  613,  72  Pac.  582;  ante,  §  114. 
But  for  acknowledgments  held  suf- 
ficient see  Stewart  v.  Perkins,  110 
Mo.  660,  19  S.  W.  989;  State  y. 
Schwin,  65  Wis.  207,  26  N.  W.  568; 
Luis  V.  Seefeld,  126  Wis.  610,  105  N. 
W.  917. 

""Village  of  Auburn  v.  Goodwin, 
128  111.  57,  21  N.  B.  212  (certificate 
of  county  surveyor  necessary  and 
certificate  signed  "C.  F.,  Dept.  Sur- 
veyor S.  Co."  is  insufficient) ;  Gar- 
field Tp.  V.  Herman,  66  Kan.  256, 
71  Pac.  517.  See  also,  St.  Joseph 
V.  Schulz,  132  Mich.  213,  93  N.  W. 


432  (holding  indorsement  of  audi- 
tor's approval  necessary). 

="  See  Brooks  v.  Topeka,  34  Kan. 
277,  8  Pac.  392;  Putnam  v.  Walker, 
37  Mo.  600;  Morris  v.  Bowers, 
Wright  (Ohio)  749;  Nelson  v.  Madi- 
son, 17  Fed.  Cas.  10110,  3  Biss.  244. 

"^But  defects  have  sometimes 
been  held  cured  by  reference  or  by 
subsequent  Instruments  and  acts. 
See  Stange  v.  Hill  &c.  Co.,  54  Iowa 
669,  7  N.  W.  115  (reference  to  city 
plat  making  certain) ;  Burns  v. 
Liberty,  131  Mo.  372,  33  S.  W.  18; 
Kansas  City  Mill.  Co.  v.  Riley,  133 
Mo.  574,  34  S.  W.  835;  Weeping 
Water  v.  Reed,  21  Neb.  261,  31  N.  W. 
797;  Williams  v.  Milwaukee  Indus- 
trial &c.  Assn.,  79  Wis.  524,  48  N.  W. 
665;  Meecham  v.  City  of  Seattle,  45 
Wash.  380,  88  Pac.  628. 

=»Ante,  §  124  (114);  and  see  also 
Gould  V.  Howe,  131  111.  490,  23  N.  B. 
602;  Thomas  v.  Metz,  236  111.  86, 86  N. 
B.  184;  Danforth  v.  Bangor,  85  Me. 
423,  27  Atl.  268;  Ruddiman  v.  Tay- 
lor, 95  Mich.  547,  55  N.  W.  376.  But 
compare  Coe  College  v.  Cedar  Rap- 
ids, 120  Iowa  541,  95  N.  W.  267. 
See  generally  as  to  effect  of  such, 
statutes  as  not  excluding  or  affect- 
ing common  law  dedication.  Lake 
Erie  &c.  R.  Co.  v.  Whitham,  155  111. 
514,  40  N.  E.  1014,  46  Am.  St.  355, 
28  L.  R.  A.  612;  McGinnis  v.  St. 
Louis,  157  Mo.  191,  57  S.  W.  755;  In 
re  Hunter,  164  N.  Y.  365,  58  N.  B. 
288;  District  of  Columbia  v.  Robin- 
son, 180  U.  S.  92,  21  Sup.  Ct.  283. 

=  Hogue  v.  Albina,  20  Ore.  182,  25 
Pac.  386,  10  L.  R.  A.  673. 
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decisions  upon  the  question  of  acceptance  of  a  statutory  dedication,  but 
this  seems  to  be  caused  largely  by  the  difference  in  the  various  statutes 
or  their  meaning  and  effect  as  construed  by  the  courts.  In  some  juris- 
dictions compliance  with  the  statute  seems  to  complete  the  dedication 
without  any  acceptance,^^  or  at  least  without  any  express  acceptance; 
but  in  others  there  must  be  an  acceptance.  ^^  Where  the  latter  rule 
obtains,  the  mere  fact  that  the  land  is  within  the  corporate  limits,  or 
that  the  city  has  extended  its  boundaries  so  as  to  include  it,  does  not 
amount  to  an  acceptance  by  the  city;^^  nor  does  acceptance  of  part 
necessarily  constitute  an  acceptance  of  all  the  streets  shown  on  the 
plat,^°  but  we  think  it  may  so  operate,  or  at  least  evidence  such 
an  intention.  As  said  in  one  of  the  most  carefully  considered  re- 
cent decisions  upon  the  subject:  "Until  acceptance  of  a  proposed 
dedication  by  the  municipal  authorities  of  a  city  or  town,  although 
the  original  proprietor  may  be  estopped  to  deny  a  dedication  of  the 
streets  and  alleys  as  against  intervening  rights,  his  acts  in  platting 
an  addition  to  the  city  or  town  and  acknowledging  and  recording 
such  plat  are  in  the  nature  of  a  mere  offer  to  the  municipality,  and 


"  See  City  of  Denver  v.  Clements, 
3  Colo.  472  (but  compare  City  of 
Leadvllle  v.  Coronado  Min.  Co.,  37 
Colo.  234,  86  Pac.  1034);  Osage  City 
v.  Larkin,  40  Kaji.  206,  19  Pao.  658, 
2  L.  R.  A-  56,  10  Am.  St.  186;  Reid 
V.  Board  of  Education,  73  Mo.  295; 
Brown  v.  Carthage,  128  Mo.  10,  30 
S.  W.  312;  Weeping  Water  v.  Reed, 
21  Neb.  261,  31  N.  W.  797;  Meacham 
V.  City  of  Seattle,  45  Wash.  380,  88 
Pac.  628  (under  law  in  force  in 
1869). 

"City  of  Leadville  v.  Coronado^ 
Min.  Co.,  37  Colo.  234,  86  Pac.  1034; 
Hamilton  v.  Chicago  &c.  R.  Co.,  124 
111.  235,  15  N.  E.  854;  Field  v.  Man- 
chester, 32  Mich.  279;  Wisby  v. 
Bonte,  19  Ohio  St.  238.  See  also 
LeRoy  v.  Collins,  154  Mich.  77,  117 
N.  W.  579.  In  Iowa  under  code  of 
1873  there  must  be  acceptance  by 
city  by  ordinance,  but  this  is  held 
not  applicable  to  towns.  Burroughs, 
V.  City  of  Cherokee,  134  Iowa  429, 
109  N.  W.  876.  See  also.  City  of 
Louisville  v.  Hall,  28  Ky.  L.  1064, 
91  S.  W.  1133.  Under  code  1897  ac- 
ceptance  may  be  by  ordinance   or 
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resolution.  Backman  v.  City  of  Os- 
kaloosa,  130  Iowa  600,  104  N.  W.  347 
(good  though  years  after  filing  of 
plat). 

^Russell  v.  Chicago  &c.  Elee.  Ry. 
Co.,  205  111.  155,  166,  68  N.  B.  727; 
City  of  Chicago  v.  Drexel,  141  111. 
89,  30  N.  E.  774.  But  it  Is  held  that 
the  streets  need  not  have  been  actu- 
ally used.  City  of  Tyler  v.  Boyette, 
43  Tex.  Civ.  App.  573,  98  S.  W.  935. 

=»Reichert  Mill.  Co.  v.  Village  of 
Freeburg,  217  111.  384,  75  N.  E.  544. 
See  also,  Watson  v.  Carver,  27  App. 
(D.  C.)  555;  Kelsoe  v.  Oglethorpe, 
120  Ga.  951,  48  S.  B.  366,  102  Am.  St. 
138.  But  compare  Vorhes  v.  Ackley, 
127  Iowa  658,  103  N.  W.  998;  Florida 
East  Coast  Ry.  Co.  v.  Worley,  49 
Fla.  297,  38  So.  618;  Hall  v.  Brey- 
fogle,  162  Ind.  494,  70  N.  E.  883.  As 
shown  in  this  last  cited  case  an  ac- 
ceptance of  the  entire  addition  may 
be  implied  although  the  city  does 
not  begin  to  improve  all  the  streets 
at  once.  See  also,  Parriott  v.  Hamp- 
ton, 134  Iowa  157,  111  N.  W.  440; 
Village  of  Lee  v.  Harris,  206  111. 
428,  69  N.  E.  230. 
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until  the  proper  authorities  accept  the  dedication  they  cannot  be 
bound,  by  mandamus  or  otherwise,  to  open  or  improve  the  streets  and 
until  such  acceptance  they  can  have  no  rights  in  the  streets,  as  trustees 
or  otherwise,  and  an  acceptance  of  the  dedication  cannot  be  presumed 
from  mere  proof  of  the  execution  and  recording  of  the  plat."'"  The 
indorsement  by  a  mayor  and  city  clerk  that  a  plat  had  been  adopted 
by  a  certain  majority  of  the  city  council,  being  contrary  to  the  fact,  has 
been  held  without  authority  and  of  no  efiEect.^^ 

§  127.  (116)  Effect  of  change  in  corporate  government  or  bounda- 
ries.— ^A  dedication,  either  statutory  or  common  law,  to  a  public  cor- 
poration is  not  lost  by  changes  in  the  form  of  the  corporate  govern- 
ment, nor  by  changes  in  its  territorial  boundaries.'^  A  dedication  for 
the  purposes  of  a  public  township  road  will  not  be  lost  to  the  public  if 
a  town  or  city  is  built  up,  and  the  road  falls  within  its  limit,  nor  wiU 
it  be  lost  in  cases  where  there  is  an  extension  of  corporate  limits  so  as 
to  embrace  county  roads,  nor  where  a  village  grows  into  a  town  or  a 
town  into  a  city.  Towns,  townships  and  cities  are  but  trustees  of  the 
public,  and,  as  in  cases  of  ordinary  trusts,  the  public  trust  is  not  de- 
feated by  a  change  of  trustees.  Public  corporations  of  the  classes  men- 
tioned are  governmental  subdivisions,  and  changes  in  their  forms, 
powers  and  obligations  do  not  deprive  the  public  of  their  rights  in  pub- 

™  Jordan  v.  City  of  Chenoa,  166  111.  Mayor   v.    Steam   Boat   Co.,   Charlt. 

530,   47   N.  E.   191,   stating  in   sub-  (Ga.)  342;  Doe  v.  Jones,  11  Ala.  63; 

stance  the  holding  in  Littler  v.  City  Waugh  v.  Leech,  28  111.  488;  Briel  v. 

.  of  Lincoln,  106  111.  353.  Natchez,   48   Miss.   423;    Stewart  v. 

^Clty   of   Leadville   v.    Coronado  Conley     (Ala.),    27    So.    303,    304; 

Min.  Co.,  37  Colo.  234,  86  Pac.  1034.  Rhodes  v.  Town  of  Brlghtwood,  145 

As  to  ordinance  held  to  take  effect  Ind.  21,  43  N.  B.  942,  945;    Evans- 

as  an  acceptance  at  once,  see  Elliott  ville  &c.   R.   Co.  v.   State,  149  Ind. 

V.  Atlantic  City,  149  Fed.  849.    And  276,  49  N.  E.  2,  3;  Birket  v.  City  of 

as  to  what  is  sufficient,  to  constitute  Peoria,  185  111.  369,  57  N.  E.  32,  34 

acceptance   generally,    see   Thonney  (all  citing  text).  See  also,  Raymond 

V.  Rice,  43  Wash.  708,  86  Pac.  713;  v.  City  of  Wichita,  Tfi  Kan.  523,  79 

City  of  Venice  v.   Madison  County  Pac.   323    (also  citing  text);    Great 

Ferry  Co.,  216  111.  345,  75  N.  E.  105  Northern  R.  Co.  v.  Town  of  Viberg, 

(extending    city    limits    and    using  17  S.  Dak.  374,  97  N.  W.  6.    Where  a 

sand    &c.    not    acceptance) ;     Stein-  city  extends  its  limits  and  takes  in 

acker  v.  Gast,  28  Ky.  L.  573,  89  S.  a  public  highway,  the  latter,  ordi- 

W.   481;    People  v.   Wolverine   Mfg.  narily  at  least,  becomes  a  street  of 

Co.,  141   Mich.  455,  104  N.  W.   725  the  city.     Brown  v.  Hines,  16  Ind. 

(approving  plat  and  doing  work  on  App.  1,  44  N.  E.  655.  See  also,  Marsh 

streets  held  sufficient  acceptance).  v.  Village  of  Pairbury,  163  111.  401, 

==  County  V.  Lathrop,  9  Kan.  453;  45  N.  B.  236;  post,  §  504  (416). 
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lie  easements,  nor  in  public  property,  such  as  school-houses,  public 
squares  and  the  like.^^ 

§  128.  (117)  Dedication  by  maps  or  plats  and  sale  of  lots. — Dedi- 
cation may  be  established  against  the  owner  of  the  soil  by  showing  that 
he  has  platted  the  ground,  representing  streets  and  alleys  on  the  plat, 
and  has  sold  lots  with  reference  to  it,^*  or  by  showing  that  he  has 
adopted  a  map  or  plat  made  by  public  ofBcers,  or  other  persons,'"  or 

=^The  text  Is  quoted  with  approval  14  Idaho  272,  94  Pac.  167,  168  (quot- 

in  Kurtz  v.  Knapp   (Mo.  App.),  106  ing  text);    Oliver   v.   City  of   New- 

S.  W.  537,  538.  berg,  50  Ore.  92,  91  Pac.  470  (citing 

=* Irwin  V.  Dixlon,  9  How.  (U.  S.)  text);  Steel  v.  City  of  Portland,  23 
10,  13  L.  ed.  25;  Clark  v.  City  of  Ore.  176,  31  Pac.  479;  Great  North- 
Elizabeth,  40  N.  J.  L.  172;  Weger  v.  ern  R.  Co.  v.  City  of  St.  Paul,  61 
Inhabitants  of  Delran  Tp.,  61  N.  J.  Minn.  1,  63  N.  W.  96;  Poudler  v.  City 
L.  224,  39  Atl.  730  (distinguished  as  of  Minneapolis,  103  Minn.  479,  115 
not  applicable  to  a  wharf  in  Palen  N.  "W.  274;  Martinez  v.  Dallas, 
V.  Ocean  City,  64  N.  J.  L.  669,  46  102  Tex.  54,  109  S.  W.  287,  113  S.  W. 
Atl.  774);  Lockland  v.  Smiley,  26  1167;  Kruger  v.  Constable,  116  Fed. 
Ohio  St.  94;  Diedrich  v.  Northwes-  722;  Street  v.  Leete,  79  Conn.  352, 
tern  XJ.  R.  Co.,  42  Wis.  248,  24  Am.  65  Atl.  373;  Brewer  v.  City  of  Pine 
Rep.  299;  Shanklin  v.  Evansville,  55  Bluff,  80  Ark.  489,  97  S.  W.  1034; 
Ind.  240;  Rowan's  Ex.  v.  Portland,  8  City  of  Mobile  v.  Fowler,  147  Ala. 
B.  Monroe  (Ky.)  232;  Hoadley  v.  403,  41  So.  468;  East  Birmingham 
San  Francisco,  5  Cal.  265;  Hannibal  Realty  Co.  v.  Birmingham  Machine 
V.  Draper,  15  Mo.  634;  Winter  v.  &c.  Co.,  —  Ala.  — ,  49  So.  448; 
Payne,  33  Fla.  470,  15  So.  211;  Har-  Thorpe  v.  Clanton,  10  Ariz.  94,  85 
rison  v.  Augusta  Factory,  73  Ga.  Pac.  1061;  Meachem  v.  City  of  Seat- 
447;  Gregory  v.  City  of  Lincoln,  13  tie,  45  Wash.  380,  88  Pac.  628,  531 
Neb.  352,  14  N.  W.  423;    Matter  of  (citing  text). 

Brooklyn  &c.,  73  N.  Y.  179;  Preston        ^'Moale  v.  Baltimore,   5   Md.  314, 

V.  Navasota,  34  Tex.  684;    Story  v.  61  Am.  Dec.  276;   Methodist  Church 

New  York  &c.  Co.,  90  N.  Y.  122,  43  v.  Hoboken,  33  N.  J.  L.  13;    Matter 

Am.  Rep.  146;  Jersey  City  v.  Morris  of  Seventeenth  Street,  1  Wend.   (N. 

Canal  Co.,  1  Beasley  547;   Dubuque  Y.)    262;    Matter  of  Furman  Street, 

V.  Maloney,  9  Iowa  450;   Evansville  17   Wend.    (N.   Y.)    649;    Matter   of 

V.    Evans,    37    Ind.    229;     Baker    v.  Twenty-Ninth  Street,  1  Hill  (N.  Y.) 

Johnston,   21   Mich.    319;    Miller   v.  189;    Brooks  v.   City  of  Topeka,  34 

City  of  Indianapolis,  123  Ind.  196,  24  Kan.   277,   8  Pac.   392;    Campbell  v. 

N.  E.   228;    Fossion  v.  Landry,   123  City  of  Kansas,  102  Mo.  326,  13  S.  W. 

Ind.   136,   24   N.   E.   96;    Hicklin  v.  897;    Sherer  v.  Jasper,  93  Ala.  530, 

McClear,  18  Ore.  126,  22  Pac.  1057;  9    So.    584;    Incorporated    Town    of 

James  v.  City  of  Louisville    (Ky.),  Hope  v.  Shiver,  77  Ark.  177,  90  S.  W. 

40  S.  W.  912;  Pitts  v.  City  of  Baltl-  1003;    Bailliere  v.   Atlantic   Shingle 

more,  73  Md.  326,  21  Atl.  52;   Gorm-  &c.  Co.,  150  N.  Car.  627,  64  S.  E.  754, 

ley  V.  Clark,  134  U.  S.  338,  10  Sup.  759    (citing   text).    But   see,   where 

Ct.  554,  33  L.  ed.  909;  United  States  there  was  a  mere  reference  to  an  of- 

V.  Illinois  Cent.  R.  Co.,  154  V.  S.  225,  ficial  map.  Cook  v.  Sudden,  94  Cal. 

14   Sup.  Ct.  1015;    People  v.  Under-  443,    29    Pac.    949;    In   re   Brooklyn 

hill,   144   N.   Y.   316,   39   N.   B.   333.  Street,  118  Pa.  St.  640,  4  Am.  St.  618, 

Text  cited  in  City  of  Lawrenceburgh  12    Atl.    664,    with   which    compare, 

V.  Wesler,  10  Ind.  App.  153,  37  N.  E.  however,  Weiss  v.  Taylor,  144  Ala. 

956,  959.  See  also,  Boise  City  v.  Hon,  440,  39  So.  519.    See  generally.  City 
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by  sho-wing  that  he  has  sold  lots  describing  them  as  bounded  by  a  street 
or  road.^*  Merely  laying  out  grounds,  or  merely  platting  and  surveying 
them,  without  actually  throwing  them  open  to  use  or  actually  selling 
lots  with  reference  to  the  plat,  will  not,  as  a  general  rule,  constitute 
a  dedication,^^  and  even  when  lots  were' sold  with  reference  to  an  un- 
recorded plat,  showing  a  street,  it  was  held  that  a  finding  that  there 
was  BO  dedication  was  justified  where  it  appeared  that  the  owner  main- 
tained obstructions  across  the  same  and  told  the  purchaser  that  it  was 
a  private  way.^*  So,  there  may  be  statements  ia  the  conveyance,  or  the 
like,  that  show  that  the  reference  was  merely  for  purposes  of  descrip- 
tion and  that  there  is  no  dedication.^'  But,  ordinarily,  the  sale  of  a 
single  lot  with  reference  to  the  plat  will  complete  the  dedication.*" 


of  Corsicana  v.  Anderson,  33  Tex. 
Civ.  App.  596,  78  S.  W.  261,  264  (cit- 
ing text) ;  Oregon  City  v.  Oregon 
&c.  R.  Co.,  44  Ore.  165,  74  Pac.  924. 

=»  White  V.  Flannlgain,  1  Md.  525, 
54  Am.  Dec.  668;  People  v.  Lambier, 
5  Denio  (N.  Y.)  9,  47  Am.  Dec.  273; 
West  Covington  v.  Freking,  8  Bush 
(Ky.)  121,  128;  In  re  City  of  Brook- 
lyn, 73  N.  Y.  179;  Vanatta  v.  Jones, 
42  N.  J.  L.  561;  Demopolls  v.  Webb, 
87  Ala.  659,  6  So.  408;  Durkin  v. 
Coblelgh,  156  Mass.  108,  30  N.  B. 
474,  32  Am.  St.  436,  17  L.  R.  A.  270; 
Jacob  V.  Woolfolk,  90  Ky.  426,  14 
S.  W.  415,  9  L.  R.  A.  551,  and  note; 
State  V.  City  of  Bayonne,  51  N.  J.  L. 
428,  20  Atl.  69;  White  v.  Tide  Water 
Oil  Co.,  50  N.  J.  Bq.  1,  25  Atl.  199,  33 
Atl.  47;  Fossion  v.  Landry,  123 
Ind.  136,  24  N.  E.  96.  But  see  Pat- 
terson V.  People's  Gas  Co.,  172  Pa. 
St.  554,  33  Atl.  575;  In  re  Wayne 
Avenue,  124  Pa.  St.  135,  16  Atl.  631; 
Lipplncott  V.  Harvey,  72  Md.  572,  19 
Atl.  1041.  See  also,  City  of  Alex- 
andria V.  Thigpen,  120  La.  Ann.  293, 
45  So.  253. 

"  United  States  v.  Chicago,  7  How. 
(U.  S.)  185,  12  L.  ed.  660;  Carter  v. 
City,  4  Ore.  339;  Vanatta  v.  Jones, 
42  "n.  J.  L.  561;  Bailey  v.  Copeland, 
Wright  150;  Logansport  v.  Dunn,  8 
Ind.  378.  Text  quoted  in  Town  of 
Holly  Grove  v.  Smith,  63  Ark.  5,  37 
S.  W.  956,  957;  People  v.  Reed,  81 
Cal.  70,  22  Pac.  474,  15  Am.  St.  22; 
Berry  v.  McComb  City,  69  Miss.  882, 
12  So.  146.    See  also.  City  of  Alex- 


andria V.  Thigpen,  120  La.  Ann.  293, 
45  So.  253;  Kruger  v.  Constable,  116 
Fed.  722;  New  York  &c.  R.  Co.  v. 
South  Amboy,  57  N.  J.  L.  252,  30 
Atl.  628;  Nodine  v.  Union,  42  Ore. 
613,  72  Pac.  582;  Monaghan  v.  Mem- 
phis Fair  &c.  Co.,  95  Tenn.  108,  37 
S.  W.  497;  DeNefe  v.  Agency  City,  — 
Iowa  — ,  121  N.  W.  1049  (holding 
that  a  plat  of  a  town  filed  with  a 
petition  for  its  incorporation  did  not 
show  a  dedication  of  a  street  in  an 
addition  thereto). 

="  People  V.  Sperry,  116  Cal.  593,  48 
Pac.  723. 

=»See  Baltimore  v.  Fear,  82  Md. 
246,  33  Atl.  637;  Baker  v.  Vander- 
burg,  99  Mo.  378,  12  S.  W.  462; 
Cleveland  v.  Bergen  Bldg.  Assn. 
(N.  J.),  55  Atl.  117;  Meredith  v. 
Sayre,  32  N.  J.  Bq.  557;  In  re  City 
of  New  York,  83  App.  Div.  513,  82 
N.  Y.  S.  417;  Patterson  v.  People's 
Nat.  Gas  Co.,  172  Pa.  St.  554,  33  Atl. 
575.  See  also.  City  of  Mobile  v. 
Fowler,  147  Ala.  403,  41  So.  468; 
McLean  v.  Lewellyn,  2  Cal.  App.  346, 
83  Pac.  1082,  1085. 

"Pry  V.  Mankedick,  172  Pa.  St. 
535,  34  Atl.  46.  See  also,  Jessop  v. 
Borough  of  Kitanning,  225  Pa.  583, 
74  Atl.  553;  Parker  v.  Smith,  17 
Mass.  413,  9  Am.  Dec.  159;  Village  of 
Riverside  v.  McLain,  210  111.  308,  71 
N.  B.  408,  102  Am.  St.  164;  Roberts 
V.  Mathews,  137  Ala.  523,  34  So. 
624,  97  Am.  St.  56.  See  where  an- 
other plat  is  recognized  or  changes 
made   by    subsequent    conveyances, 
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§129.  (118)  Streets  dedicated  by  plat  and  sale  of  lots  need  not  be 
opened  immediately. — An  owner  who  makes  a  plat  on  which  spaces  are 
left  indicating  the  dedication  of  roads  or  streets,  and  sells  lots  with 
reference  to  the  plat,  cannot  recall  his  dedication,*^  for  he  leaves  the 
streets  to  be  opened  by  the  proper  local  authorities  at  such  a  time  as  the 
public  interest  may  require,  and  of  this  the  local  authorities  are  the 
judges.*^  It  is  for  them  to  determine  when  the  public  interests  demand 


Sweatman  v.  Batterick,  17  S.  Dak. 
138,  95  N.  "W.  422;  Meachem  v.  City 
of  Seattle,  45  Wash.  380,  88  Pac.  628. 

"■  Text  cited  in  Bennett  v.  Seibert, 
10  Ind.  App.  369,  35  N.  E.  35,  38,  and 
in  Western  R.  Co.  v.  Alabama  &c. 
R.  Co.,  96  Ala.  272,  11  So.  483,  485, 17 
L.  R.  A.  474.  So  held  even  where 
the  recording  of  the  plat  was  un- 
authorized by  law.  Town  of  Wood- 
rua  Place  v.  Raschig,  147  Ind.  517, 
46  N.  E.  990.  See  also,  State  v. 
Trask,  27  Am.  Deo.  554,  and  note; 
Great  Northern  R.  Co.  v.  City  of  St. 
Paul,  61  Minn.  1,  63  N.  W.  96.  See 
also,  Lueders  v.  Lewis,  49  Wash.  521, 
95  Pac.  1089;  Shertzer  v.  Hillman, 
52  Wash.  492,  100  Pac.  982;  Bailliere 
V.  Atlantic  Shingle  &c.  Co.,  150  N. 
Car.  627,  64  S.  E.  754,  759  (citing 
text) .  In  Cook  v.  Totten,  49  W.  Va. 
177,  38  S.  E.  491,  492  (citing  text) 
It  is  said:  "While  the  public  right 
to  use  and '  control  depends  on  the 
acceptance  of  the  dedication  to  pub- 
lic uses,  the  private  right  of  pur- 
chasers is  acquired  at  the  time  of 
the  purchase,  and  may  precede  the 
public's  right.  The  public  author- 
ities may  never  accept  the  dedica- 
tion, and  yet  the  lot  owners  would 
be  entitled  to  use  the  streets  and  al- 
leys from  the  very  time  of  their  pur- 
chase." See  also.  Price  v.  Stratton, 
45  Pla.  535,  33  So.  644,  647  (citing 
text) ;  Edwards  v.  Moundsville  Land 
Co.,  56  W.  Va.  43,  48  S.  B.  754,  757 
(citing  text).  In  Bright  v.  Palmer 
(Ky.),  47  S.  W.  590,  it  was  held 
that  the  purchaser  obtained  title  to 
the  center  of  the  street,  although  it 
was  never  opened  or  used  by  the 
public,  following  Schneider  v.  Jacob, 
86  Ky.  101,  5  S.  W.  350. 

•^  Text  cited  in  Louisiana  &c.  Co. 
v.  City  of  New  Orleans,  43  La.  Ann. 
217,  9  So.  21,  24,  and  City  of  Nobles- 


ville  V.  Lake  Erie  &c.  R.  Co.,  130 
Ind.  1,  29  N.  E.  484,  485.  In  the  case 
of  Shea  v.  City  of  Ottumwa,  67 
Iowa  39,  24  N.  W.  582,  the  court 
said:  "But  it  Is  urged  that  there 
was  no  acceptance  of  the  dedication 
by  the  public,  or  by  the  city  for  the 
public,  for  more  than  thirty  years 
after  the  dedication,  when  the  street 
was  graded.  It  is  shown  that  the 
street  remained  uninclosed,  that  the 
land  was  rough  and  hilly,  and  for 
that  reason  it  was  but  little  used  by 
the  public.  It  appears  that,  when 
the  wants  of  the  public  demanded 
it,  the  city  proceeded  to  grade  the 
street  at  the  point  in  dispute.  It 
would  not  do  to  hold  that  city 
streets  dedicated  to  the  public  over 
hilly,  rough  land  would  revert  to 
the  dedicator  if  they  were  not  im- 
proved and  used  by  the  public  until 
the  wants  of  the  public  travel  de- 
mand it.  In  some  of  the  cities  of 
this  state  there  are  streets  in  some 
portions  thereof  over  which  no  ve- 
hicle or  horseman  has  passed,  and 
yet  they  were  dedicated  more  than 
thirty  years  ago.  They  have  not 
been  used,  because,  until  graded, 
they  are  incapable  of  use.  The  dedi- 
cation will  be  presumed  by  the  law 
to  have  contemplated  this  state  of 
things  and  imposed  no  condition 
upon  the  public  to  use  the  street 
until  the  public  wants  demanded 
and  secured  their  improvement."  In 
the  case  of  Meier  v.  Portland  &c.  Co., 
16  Ore.  500,  19  Pac.  610,  1  L.  R.  A. 
856n,  it  was  said:  "The  location 
of  the  town  site,  the  number  and 
extent  of  the  streets,  and  the  belief 
of  the  purchasers  that  they  will  re- 
main permanent  and  perpetual,  are 
material  inducements  to  the  -pur- 
chase. Nor  does  the  proprietor  or 
the  purchasers   anticipate   that   all 
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that  the  ways  as  laid  out  on  the  plat  shall  be  taken  in  charge  and  im- 
proved for  public  use,  but  the  ways  as  to  those  who  have  purchased 
lots  exist  from  the  time  of  their  purchase.*^  While  it  is  true  that  a 
dedication  must  be  accepted  withiu  a  reasonable  time,  in  order  to  se- 
cure the  public  right,  the  sale  of  lots  with  reference  to  the  plat  fixes 
the  private  rights  of  purchasers.  What  is  a  reasonable  time  depends 
upon  circumstances,  as,  for  instance,  where  lots  are  platted  near  a  town 
the  implication  is  that  when  the  corporate  limits  are  extended,  and 
the  ways  are  required  for  the  public,  the  town  ofiBcers  may  accept  the 
dedication.**  The  rules  above  stated  are  sustained  by  the  weight  of 
authority  and  seem  to  us  to  be  based  upon  the  better  reason,  but  there 
are  decisions  which  seem  to  hold  that  the  sale  of  lots  vdth  reference  to 
a  map  or  an  unopened  street  is  a  mere  offer  which  may  be  withdrawn, 
at  least  as  against  the  general  public,  before  acceptance  by  the  public 
authorities.*^ 

§  130.   (119)  Construction   of   maps   and   plats. — Dedications  by 
maps  and  plats  are  sometimes  so  made  as  to  render  it  difficult  to  de- 


the  streets  shown  upon  the  plat  will 
be  Immediately  opened  and  used.  It 
is  generally  known  and  understood 
that  a  large  portion  of  them  will  not 
be  required  for  many  years  after  the 
town  is  laid  out;  that  their  neces- 
sity will  depend  upon  its  future  de- 
velopment and  growth,  and  that 
they  will  remain  in  abeyance  until 
the  public  exigency  demands  that 
they  be  opened  and  improved."  To 
the  same  effect  are  Giffen  v.  City  of 
Olathe,  44  Kan.  342,  24  Pac.  470; 
Reilly  v.  City  of  Racine,  51  Wis. 
526,  8  N.  W.  417;  Town  of  Lake 
View  V.  LeBahn,  120  111.  92,  9  N.  E. 
269,  273;  Mayor  &c.  v.  Frick,  82  Md. 
77,  33  Atl.  435,  437;  Powell  v.  City  of 
Gillman,  38  111.  App.  611;  Flersheim 
v.  Mayor  of  Baltimore,  85  Md.  489, 
36  Atl.  1098;  Kruger  v.  Constable, 
116  Fed.  722;  Boise  City  v.  Hon,  14 
Idaho  272,  94  Pac.  167,  168  (quoting 
text) ;  Village  of  Lee  v.  Harris,  206 
111.  428,  69  N.  E.  230  (citing  text); 
Russell  V.  City  of  Lincoln,  200  111. 
511,  65  N.  E.  1088,  1090  (quoting 
text);  City  of  Corsicana  v.  Zorn,  97 
Tex.-  317,  78  S.  "W.  924;  McClenehan 
V.  Town  of  Jesup,  —  Iowa  — ,  120  N. 
W.  74;    Jndianola  Light  &c.  Co.  v. 


Montgomery,  85  Miss.  304,  37  So. 
958. 

^=  Text  quoted  in  Smith  v.  City  of 
Goldsboro,  121  N.  C.  350,  28  S.  E. 
479,  480.  See  also,  Smith  v.  City  of 
Opelika,  —  Ala.  — ,  51  So.  821. 

■"Town  of  Derby  v.  Ailing,  40 
Conn.  410;  Mayor  v.  Morris  &c.  Co., 
1  Beasley  (12  N.  J.  Eq.)  547.  See 
also,  Henshaw  v.  Hunting,  1  Gray 
(Mass.)  203;  Hawley  v.  Mayor,  33 
Md.  270;  Oswald  v.  Grenet,  22  Tex. 
94;  Gates  v.  Town  of  Lime  Springs, 
92  Iowa  189,  60  N.  W.  659;  Sarvis  v. 
Caster,  116  Iowa  707,  89  N.  W.  84; 
Augusta  v.  Tyner,  197  111.  242,  64  N. 
E.  398.  In  the  case  of  the  Trustees 
&c.  V.  The  Mayor  &c.,  33  N.  J.  L.  13, 
will  be  found  a  very  full  and  able 
discussion  of  the  general  subject. 

^  See  Cerf  v.  Fledging,  94  Cal.  131, 
29  Pac.  417;  People  v.  Reed,  81 
Cal.  70,  22  Pac.  474,  15  Am.  St.  22; 
Monat  Lumber  Co.  v.  Denver,  21 
Colo.  1,  40  Pac.  237;  In  re  Wayne 
Ave.,  124  Pa.  St.  134,  16  Atl.  631; 
Luiten  v.  Guillotte,  10  Rob.  (La.) 
357;  Gilder  v.  Brenham,  67  Tex. 
345,  3  S.  W.  309.  Compare  also. 
State  Co.  V.  Finley,  150  N.  Car.  726, 
64  S.  E.  772. 


151 


DEDICATION. 


130 


termine  their  nature  and  extent.  We  think  it  a  safe  general  rule  to 
resolve  doubts  in  such  case  against  the  donor,  and,  within  reasonable 
limits,  to  eonstrne  the  dedication  so  as  to  benefit  the  public  rather  than 
the  donor.^''  Naturally  the  presumption  is  that  one  who  records  a  plat, 
and  marks  upon  it  spaces  that  appear  to  form  no  part  of  any  platted 
lots,  dedicates  the  land  represented  by  the  spaces  thus  excluded  to  a 
public  use.*^  But  this  doctrine  should  not,  of  course,  be  carried  too 
far,  and  in  some  cases  it  is  said  that  it  is  not  enough  to  show  that  the 
land  was  not  intended  for  private  use,  and  that  it  must  further  clearly 
appear  not  only  that  it  was  intended  to  be  given  to  the  public  but  also 
that  the  particular  use  must  be  shown.*^  In  one  of  the  decided  cases 
the  plat  showed  a  triangular  piece  of  ground  neither  numbered  nor 
designated  as  a  lot,  and  it  was  held  that  the  parcel  of  ground  was  dedi- 
cated to  the  public.*®  In  another  case,  an  open  space  was  left  undesig- 


"  Louisiana  &c.  Co.  v.  City  of  New 
Orleans,  43  La.  Ann.  217,  9  So.  21, 
25  (citing  and  approving  text); 
Rhodes  v.  Town  of  Brlghtwood,  145 
Ind.  21,  43  N.  E.  942,  943  (quoting 
text).  Thus,  In  Florida  East  Coast 
R.  Co.  V.  Worley,  49  Fla.  297,  38  So. 
618,  622  (citing  text),  It  is  said:  "If 
the  document  is  ambiguous,  the  con- 
struction must  be  against  the  dedi- 
cator and  in  favor  of  the  public." 
And  to  the  same  effect  are  Thomp- 
son V.  Maloney,  199  111.  276,  65  N.  E. 
236,  239,  93  Am.  St.  133,  138;  City 
of  Chicago  V.  Hogberg,  217  111.  1180, 
75  N.  E.  542,  543;  Strunk  v. 
Pritchett,  27  Ind.  App.  582,  61  N.  E. 
973,  975  (all  citing  text). 

"  City  of  Denver  v.  Clements,  3 
Colo.  484;  Barraclough  v.  Johnson, 
8  Ad.  &  E.  99  (see  opinions  of  Little- 
dale  and  Coleridge,  JJ.);  Elizabeth- 
town  &c.  Co.  V.  Combs,  10  Bush 
(Ky.)  382,  19  Am.  Rep.  67;  Noyes 
V.  Ward,  19  Conn.  250;  Gamble  v. 
City,  12  Mo.  617;  City  of  Indianap- 
olis V.  Kingsbury,  101  Ind.  200,  51 
Am.  Rep.  749;  London  &c.  Bank  v. 
City  of  Oakland,  86  Fed.  30,  32  (cit- 
ing text) ;  Porter  v.  Carpenter,  39 
Fla.  14,  21  So.  788;  Hitchcock  v. 
City  of  Oberlin,  46  Kan.  90,  26  Pac. 
466  (quoting  text);  City  of  San 
Francisco  v.  Burr  (Cal.),  36  Pac. 
771.  And  see  Menage  v.  City  of 
Minneapolis,  104  Minn.  195,  116  N. 
W.  575,  576  (citing  text) ;  Gilbert  v. 


Emerson,  60  Minn.  62,  61  N.  W.  820; 
City  of  St.  Louis  v.  Missouri  Pac. 
R.  Co.,  114  Mo.  13,  21  S.  "W.  202; 
City  of  Los  Angeles  v.  McCollum, 
156  Cal.  148,  103  Pac.  914,  23  L.  R.  A. 
(N.  S.)  378,  382  (citing  text);  Ore- 
gon City  v.  Oregon  &c.  R.  Co.,  44 
Ore.  165,  74  Pac.  924,  926  (quoting 
text);  Porter  v.  Carpenter,  39  Fla. 
14,  21  So.  788;  Ingraham  v.  Brown, 
231  111.  256,  83  N.  E.  156;  Thompson 
v.  Maloney,  199  111.  276,  65  N.  B. 
236,  93  Am.  St.  133;  People  v.  Chi- 
cago &c.  Ry.  Co.,  239  111.  42,  87  N.  E. 
946;  Davies  v.  Epstein,  77  Ark.  221, 
92  S.  W.  19,  21  (citing  text).  But 
the  map  is  not  always  conclusive. 
Butchers'  &c.  Assn.  v.  City  of  Bos- 
ton, 139  Mass.  290,  30  N.  E.  94; 
Whelan  v.  Boyd,  93  Cal.  500,  29  Pac. 
69.  Compare  Pella  v.  Scholte,  24 
Iowa  283,  95  Am..  Dec.  729;  David  v. 
New  Orleans,  16  La.  Ann.  404; 
Smith  V.  Portland,  30  Fed.  734. 

«  Poole  V.  City  of  Lake  Forest,  238 
111.  305,  87  N.  E.  320,  322;  Blrge  v. 
City  of  Centralia,  218  111.  503,  75  N. 
E.  1035  (both  distinguished,  how- 
ever, in  People  v.  Chicago  &c.  R.  Co., 
239  111.  42,  87  N.  E.  946,  950). 

"Hanson  v.  Eastman,  21  Minn. 
509.  See  also,  London  &c.  Bank  v. 
Oakland,  90  Fed.  691,  698  (citing 
text).  Approved  and  followed  in 
Osborne  v.  City  of  Seattle,  52  Wash, 
323,  100  Pac.  850,  852. 
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nated  on  the  map,  and  it  was  held  that  there  was  an  effective  dedica- 
tion.°"  A  map,  in.  another  case,  left  a  space  not  designated,  but  thb 
lines  followed  the  bend  of  a  river,  and  the  court  held  that  there  was  a 
dedication  of  the  undesignated  space  to  the  public  use.^^  It  is,  of 
course,  competent  for  the  donor  to  prevent  a  presumption  that  open 
and  undesignated  spaces  on  the  map  or  plat  are  set  apart  to  the  pub- 
lic,^ ^  and  the  outline  of  the  plat  may  even  show  that  a  space  which 
appears  thereon  was  not  intended  for  a  street,  although  it  is  not 
platted  as  a  \otf^  but  where  a  dedication  is  fairly  inferable  it  may  be 
deemed  to  have  been  made,  although'there  may  be  a  lack  of  formality 
'  or  a  failure  to  clearly  express  the  intention  to  dedicate.  A  plat  which 
sets  apart  highways  to  the  public  is  equivalent  to  a  conveyance  and  the 
easement  conveyed  is  irrevocable.^*  The  lines  as  exhibited  on  the  plat 


™  Sanborn  v.  Chicago  &c.  Co.,  16 
Wis.  19;  Miller  v.  City  of  Indianap- 
olis, 123  Ind.  196,  24  TST.  E.  228; 
Arnold  v.  Weiker,  55  Kan.  510,  40 
Pac.  901.  See  also,  TVlenage  v.  City 
of  Minneapolis,  104  Minn.  195,  116 
N.  W.  575,  576;  City  of  lios  Angeles 
v.  McCollum,  156  Cal.  148,  103  Pac. 
914,  23  L.  R.  A.  (N.  S.)  378,  382  (cit- 
ing text) ;  People  v.  Chicago  &c.  R. 
Co.,  239  111.  42,  87  N.  :B.  946;  Strunk 
V.  Pritchett,  27  Ind.  App.  582,  61  N. 
E.  973,  975  (citing  text). 

^  Yates  V.  Judd,  18  Wis.  118.  See 
also,  Davies  v.  Epstein,  77  Ark.  221, 
92  S.  W.  19;  East  Birmingham 
Realty  Co.  v.  Birmingham  Machine 
&c.  Co.,  160  Ala.  461,  49  So,  448  (held 
to  show  a  dedication  of  a  strip  as  a 
highway  although  not  so  named  or 
expressly  designated  on  the  map). 
In  Fisher  v.  Carpenter,  36*Kan.  184, 
12  Pac.  941,  a  different  view  of  the 
question  from  that  declared  in  the 
cases  cited  and  that  stated  in  the 
text  was  taken,  but  we  cannot  re- 
gard that  case  as  well  decided.  It 
loses  sight  of  the  familiar  rule  that 
an  ineffectual  statutory  dedication 
may  be  valid  as  a  common  law  dedi- 
cation. Meier  v.  Portland  Cable  Co., 
16  Ore.  500,  19  Pac.  610,  1  L.  R.  A. 
856,  and  notes.  The  cases  cited  in 
the  Kansas  case  above  referred  to  do 
not  sustain  the  conclusion  of  the 
court.  In  Mayor  v.  Stuyvesant,  17 
N.  Y.  34,  the  point  decided  was  that 


the  failure  to  take  possession  of  an 
undesignated  space  would  be  deeraed 
to  defeat  the  right  of  the  public.  In 
the  case  of  Cook  v.  The  Village,  7 
Mich.  115,  the  line  of  the  highway 
marked  on  the  plat  terminated  at 
the  mill  lot  of  the  plaintiff,  and  it 
was  rightly  held  that  the  way  did 
not  extend  across  the  lot.  The  strip 
marked  on  the  plat  under  consider- 
ation in  Robinson  v.  CoflBn,  2  Wash. 
Ter.  25,  6  Pac.  41,  did  not  open  into 
any  street,  and  all  the  streets  were 
plainly  indicated,  and  it  may  well 
be  that  in  such  a  case  no  dedication 
could  be  inferred. 

"=  Dexter  v.  Tree,  117  111.  532,  6  N. 
E.  506;  Mayor  of  Baltimore  v.  Pear, 
82  Md.  246,  33  Atl.  637.  See  also, 
Patterson  v.  People's  Nat.  Gas  Co., 
172  Pa.  St.  554,  33  Atl.  575.  But 
compare  Davies  v.  Epstein,  77  Ark. 
221,  92  S.  W.  19.  See  also  Smith  v. 
City  of  Opelika,  —  Ala.  — ,  51  So. 
821. 

"'Steinauer  v.  City  of  Tell  City, 
146  Ind.  490,  45  N.  E.  1056.  See  also. 
City  of  Chicago  v.  Van  Ingen,  152 
111.  624,  38  N.  E.  894,  43  Am.  St. 
285;  Pearson  v.  Allen,  151  Mass.  79, 
23  N.  E.  731,  21  Am.  St.  426;  Wes- 
son V.  Tolsma,  117  Mich.  384,  75  N. 
W.  941. 

"  Weeping  Water  v.  Reed,  21  Neb. 
261,  31  N.  W.  797;  Lee  v.  Mound 
Station,  118  111.  304,  8  N.  E.  759. 
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may  control  the  explanatory  notes."  The  extent  of  a  dedication  by 
map  or  plat  is,  however,  to  be  determined  from  a  consideration  of  the 
whole  instrument,  since  the  chief  object  is  to  ascertain  the  intention  of 
the  donor.^"  The  authorities  upon  the  subject  of  dedication  by  maps  or 
plats  are  very  numerous  and  exhibit  all  sorts  of  forms  and  phases.  But 
the  cardinal  rule  of  construction  is  that  which  prevails  respecting  ordi- 
nary grants,  and  that  is  to  disc©ver  and  give  effect  to  the  intention  of 
the  party  as  manifested  by  his  acts.°^ 

§,131.  Court  generally  construes  maps  or  plats — Parol  evidence — 
Practical  construction. — The  construction  of  a  map  or  plat,  like  that 
of  other  written  instruments,  is  generally  for  the  court,^^  at  least  when 
complete  and  unambiguous.  In  such  a  case  parol  evidence  as  to  the 
meaning  of  the  map  or  plat  is  usually  inadmissible.^^  It  was  held  in 
a  late  case  that  it  was  error  to  admit  such  evidence  but  that,  as  the 


''Hunter  v.  Elchel,  100  Ind.  463; 
City  of  St.  Louis  v.  Missouri  Pac.  R. 
Co.,  114  Mo.  13,  21  S.  W.  202. 

™City  of  Noblesville  v.  Lake  Erie 
&c.  R.  Co.,  130  Ind.  1,  29  N.  E.  484 
(citing  text) ;  Gilbert  v.  Emerson, 
60  Minn.  62,  61  N.  W.  820,  822. 

"Text  is  quoted  in  City  of  Lead- 
ville  v.  Coronado  Min.  Co.,  29  Colo. 
17,  87  Pac.  289,  292.  We  collect  a 
few  of  the  many  cases  upon  the  gen- 
eral subject.  San  Leandro  v.  Le- 
Breton,  72  Cal.  170,  13  Pac.  405; 
Eastland  v.  Fogo,  66  Wis.  133,  27  N. 
W.  159,  28  N.  W.  143;  Hobson  v. 
Monteith,  15  Ore.  251,  14  Pac.  740; 
Maywood  County  v.  Haywood,  118 
111.  61,  6  N.  E.  866;  Schneider  v. 
Jacob,  86  Ky.  101,  5  S.  W.  350,  19 
Am.  &  Bng.  Corp.  Cas.  597;  Price 
V.  Breckenridge,  92  Mo.  378,  5  S.  W. 
20;  Village  of  Port  Jervis  v.  Barrett 
Bridge  Co.,  10  N.  T.  St.  339;  Kings- 
land  v.  Mayor  &c.,  45  Hun  (N.  Y.) 
198;  Hurley  v.  Mississippi  &c.  Co., 
34  Minn.  143,  24  N.  W.  917;  Pulton 
V.  Dover,  6  Del.  Ch.  1,  6  Atl.  633; 
Lennig  v.  Ocean  City  Association,  41 
N.  J.  Eq.  606,  2  Atl.  611,  56  Am.  Rep. 
16;  Bissell  v.  New  York  Central  R. 
Co.,  23  N.  Y.  61;  Wyman  v.  Mayor, 
11  Wend.  (N.  Y.)  486;  McMannis  v. 
Butler,  49  Barb.  (N.  Y.)  176;  Flour- 
noy  v.  Breard,  116  La.  Ann.  224,  40 
So.  684;  Armlstead  v.  Vicksburg  &c. 


R.  Co.,  47  La.  Ann.  1381,  17  So.  888; 
Poison  V.  Aberdeen,  44  Wash.  155, 
87  Pac.  73;  Meacham  v.  Seattle,  45 
Wash.  380,  88  Pac.  628;  and  compare 
Columbia  &c.  R.  Co.  v.  City  of  Seat- 
tle, 33  Wash.  513,  74  Pac.  670; 
Smith  V.  City  of  Beloit,  122  Wis.  396, 
100  N.  W.  877,  886  (quoting  text). 
As  to  practical  construction  of  plat, 
see  City  of  Madison  v.  Mayers,  97 
Wis.  399,  65  Am.  St.  127,  73  N.  W. 
43,  40  L.  R.  A.  635;  Strunk  v.  Pritch- 
ett,  21  Ind.  App.  582,  61  N.  E.  973, 
975. 

'^  Strunk  v.  Pritchett,  27  Ind.  App. 
582,  61  N.  E.  973;  Rhodes  v.  Town 
of  Brightwood,  145  Ind.  21,  43  N.  E. 
942;  State  v.  Schwin,  65  Wis.  207,  26 
N.  W.  568.  See  also,  Goode  v.  St. 
Louis,  113  Mo.  257,  20  S.  W.  1048. 

™  Miller  v.  City  of  Indianapolis, 
123  Ind.  206,  24  N.  E.  228;  Strunk  v. 
Pritchett,  27  Ind.  App.  582,  61  N.  E. 
973;  Baltimore  &c.  R.  Co.  v.  City  of 
Seymour,  154  Ind.  17,  23,  55  N.  E. 
953.  See  also.  Porter  v.  Carpenter, 
39  Fla.  14,  21  So.  788,  790;  Howard 
V.  Rogers,  4  Harr.  &  J.  (Md.)  278; 
Downer  v.  St.  Paul  &c.  R.  Co.,  23 
Minn.  271.  Recorded  public  act  and 
map,  together  constituting  the  ded- 
ication may  both  be  considered. 
Armlstead  v.  Vicksburg  &c.  R.  Co., 
47  La.  Ann.  1381, 17  So.  888. 
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evidence  and  construction  were  in  accordance  with  what  the  plat  itself 
required,  the  error  was  harmless  and  not  cause  for  a  reversal.""  But 
there  are  cases  in  which,  because  of  uncertainty  and  ambiguity  or  the 
like,  parol  evidence  may  be  admissible,"^  and  the  question,  of  dedica/- 
tion,  under  all  the  evidence  in  such  cases  may  well  be  for  the  jury. 
Where  there  has  been  a  practical  construction  of  a  map  or  plat,  such 
construction  is  usually  very  persuasive"^  and  a  party  may  even  be  es- 
topped by  it  under  certain  circumstances,  as,  for  instance,  parties  who 
have  given  a  plat  the  same  practical  construction  and  continuously 
acted  upon  it,  may  well  be  estopped  from  setting  up  another  construc- 
tion to  their  ovm  advantage  and  the  disadvantage  of  those  who  have 
dealt  with  them  on  the  faith  of  such  practical  construction."^ 

§132.   (130)  Purchaser  acquires  right  in  all  streets  shown  on  plat. 

— It  is  not  only  those  who  buy  land  or  lots  abutting  on  a  street  or  road 
laid  out  on  a  map  or  plat  that  have  a  right  to  insist  upon  the  opening 
of  the  street  or  road ;  but  where  streets  and  roads  are  marked  on  a  plat 
and  lots  are  bought  and  sold  with  reference  to  the  plat  or  map,  all  who 
buy  with  reference  to  the  general  plan  or  scheme  disclosed  by  the  plat 
or  map  acquire  a  right  in  all  the  public  ways  designated  thereon  and 
may  enforce  the  dedication."*  The  plan  or  scheme  indicated  on  the  map 

""  Strunk  v.  Pritchett,  27  Ind.  App.  and    authorities   there    cited   as   to 

582,  61  N.  E.  973.  practical  construction  generally. 

"  City  of  Chicago  v.  Ward,  169  111.  "=  Strunk  v.  Pritchett,  27  Ind.  App. 

392,  48  N.  E.  927,  61  Am.  St.  185,  38  582,   61   N.   E.   973,   975.     See  also, 

L.   R.    A.    849    (held    admissihle   to  Goode  v.  St.  Louis,  113  Mo.  257,  20 

show  the  ohject  where  not  shown  on  S.  W.  1048;    Davies  v.   Epstein,  77 

plat) ;    Porter  v.  Carpenter,  39  Fla.  Ark.  221,  92  S.  W.  19  (plat  and  dec- 

14,  21  So.  788,  790;   Brown  v.  Man-  laration  and  presumption  of  dedica- 

ning,  6  Ohio  298;  Village  of  Prince-  tion  held  to  govern  recital  in  deed), 

ville  v.  Anten,  77  111.  325;    Shreve-  "In  re  Pearl  Street,  111  Pa.  St. 

port  V.  Drouin,  41  La.  Ann.  867,  6  565,  5  Atl.  430;  Jessop  v.  Borough  of 

So.  656.    And  see  Westiall  v.  Hunt,  Kittanning,  225  Pa.  St.  583,  74  Atl. 

8  Ind.  174;   Edwards  &c.  Const.  Co.  553;  Bartlett  v.  Bangor,  67  Me.  460; 

V.  Jasper  County,  117  Iowa  365,  90  Rowan  v.  Portland,  8  B.  Mon.  (Ky.) 

N.  W.  1006.    Compare  also,  Mencjer  232;    Wickliffe  v.   Lexington,  11  B. 

v.  Poage,  —  Tex.  Civ.  App.  — ,  118  Mon.  (Ky.)  155;   De  Witt  v.  Ithaca, 

S.  W-  863.  15    Hun    (N.    Y.)     568;     2    Smith's 

=^See  City  of  Nohlesville  v.  Lake  Leading    Cases    (8th    ed.),    161;    2 

Erie  &c.  R.  Co.,  130  Ind.  1,  29  N.  E.  Herman  Estoppel,   §   1148;    Thaxter 

484;    Shreveport  v.   Drouin,   41  La.  v.  Turner,  17  R.  I.  799,  24  Atl.  829 

Ann.  867,  6  So.  656;  City  of  Madison  (citing  text);    City  of  Indianapolis 

V.  Mayers,  97  Wis.  399,  410,  73  N.  W.  v.  Kingshury,  101  Ind.  200,  51  Am. 

43,  40  L.  R.  A.  635,  65  Am.  St.  127;  Rep.   749;    Wolfe  v.  Town  of  Sulli- 

Smith   V.   City   of   Belolt,   122   Wis.  van,   133   Ind.   331,   32   N.   E.   1017; 

396,  100  N.  W.  877,  886;    also  1  El-  Gilbert  v.  Emerson,  60  Minn.  62,  61 

liott  on  Railroads    (2d  ed.),   §   40  N.  W.  820,  822;  Hughes  v.  Clark,  134 
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or  plat  is  regarded  as  a  unity  and  it  is  presumed,  as  it  -well  may  be, 
that  the  public  ways  add  value  to  all  the  lots  embraced  in  the  general 
scheme  or  plan."^  Certainly,  as  every  one  knows,  lots  with  convenient 
cross  streets  are  of  more  value  than  those  without,  and  it  is  fair  to 
presume  that  the  original  owner  would  not  have  donated  land  for  pub- 
lic ways  unless  it  gave  value  to  the  lots.  So,  too,  it  is  just  to  presume 
that  the  purchasers  paid  the  added  value,  and  the  donor  ought  not, 
therefore,  to  be  permitted  to  take  it  from  them  by  revoking  part  of  his 
dedication.^^  In  some  jurisdictions,  however,  this  doctrine  is  appar- 
ently denied,  and  it  is  held  that  the  purchaser  is  only  entitled  to  insist 
upon  an  outlet  to  another  public  street,  or  at  the  most,  to  have  the 
street  kept  open  to  the  first  cross  street  in  each  direction.^^ 


N.  Car.  457,  46  S.  E.  956,  958  (quot- 
ing text);  Collins  v.  Land  Co.,  128 
N.  Car.  563,  39  S.  E.  21,  83  Am.  St. 
720.  In  Fox  v.  Union  &c.  Co.,  109' 
Mass.  292,  the  general  doctrine  was 
applied  to  a  private  alley.  See  also, 
Trutt  V.  Spotts,  87  Pa.  St.  339;  Hu- 
ber  V.  Gazley,  18  Ohio  18;  Dubuque 
V.  Maloney,  9  Iowa  450;  Jaqua  v. 
Headington,  114  Ind.  309,  16  N.  B. 
527.  As  we  have  seen,  the  doctrine 
of  implied  dedication  rests  mainly 
upon  the  doctrine  of  estoppel.  "The 
law,"  it  was  said  in  Morgan  v.  Rail- 
road Co.,  96  U.  S.  716,  24  L.  ed.  743, 
"considers  the  owner's  acts  and 
declarations  as  in  the  nature  of  an 
estoppel  in  pais  and  precludes  him 
from  revoking  the  dedication."  This 
doctrine  is  asserted  in  many  cases. 
Faust  V.  City  of  Huntington,  91  Ind. 
493;  Godfrey  v.  City  of  Alton,  12  111. 
29,  52  Am.  Dec.  476;  City  of  Cincin- 
nati V.  White,  6  Peters  (U.  S.)  431, 
8  L.  ed.  452;  Rowan  v.  Portland,  8 
B.  Monr.  (Ky.)  232;  Holdane  v. 
Trustees,  21  N.  Y.  474.  There  is, 
therefore,  no  valid  reason  why  the 
benefit  of  the  estoppel  may  not  be 
invoked  by  other  persons  than  abut- 
ters, for,  if  they  have  acquired 
rights  upon  the  faith  of  the  owner's 
acts,  as  against  them  he  is  estopped 
to  revoke  any  part  of  his  dedication, 
to  their  injury.  The  text  is  ques- 
tioned in  State  v.  Hamilton,  109 
Tenn.  276,  70  S.  "W.  619,  621,  but  is 
cited  with  approval  in  Price  v. 
Stratton,  45  Fla.  535,  33  So.  644,  647; 


Strunk  v.  Pritchett,  27  Ind.  App. 
582,  61  N.  B.  973,  975;  Nagel  v. 
Dean,  94  Minn.  25,  101  N.  W.  954, 
955;  Cook  v.  Totten,  49  W.  Va.  177, 
38  S.  B.  491,  492,  87  Am.  St.  792,  and 
Edwards  v.  Moundsville  Land  Co., 
56  "W.  Va.  43,  48  S.  E.  754,  757. 

""Text  approved  in  Pry  v.  Manke- 
dick  (Pa.),  34  Atl.  46,  48,  50.  It 
is  also  approved  in  Conrad  v.  Land 
Co.,  126  N.  Car.  776,  36  S.  E.  282. 
See  also.  Morrow  v.  Traction  Co., 
219  Pa.  St.  619,  69  Atl.  41,  123  Am. 
St.  677. 

"'Text  quoted  with  lapproval  in 
Thaxter  v.  Turner,  17  R.  I.  799,  24 
Atl.  829,  830,  and  cited  in  Mahler  v. 
Brumber,  92  "Wis.  477,  66  N.  W.  502, 
505,  31  L.  R.  A.  695  (dissenting 
opinion);  and  Cooke  v.  Totten,  49 
W.  Va.  177,  38  S.  E.  491,  492,  87  Am. 
St.  792;  Saunders  v.  City  of  Chicago, 
212  111.  206,  72  N.  E.  10,  15,  16. 

"  See  Mayor  &c.  of  Baltimore  v. 
Frick,  82  Md.  77,  33  Atl.  435;  Haw- 
ley's  Case,  33  Md.  270,  280;  In  re 
Thirty-ninth  Street,  1  Hill  (N.  Y.) 
191;  Pearson  v.  Allen,  151  Mass.  79, 
23  N.  E.  731,  21  Am.  St.  426;  Regan 
V.  Boston  &c.  Co.,  137  Mass.  37; 
State  V.  Hamilton,  109  Tenn.  276,  70 
S.  W.  619,  621;  Thorpe  v.  Clanton, 
9  Ariz.  351,  85  Pac.  1061.  And  see 
Bell  v.  Todd,  51  Mich.  21,  16  N.  W. 
304;  Chapin  v.  Brown  (R.  I.),  10 
Atl.  639;  Reis  v.  City  of  New  York, 
188  N.  Y.  58,  80  N.  B.  573,  577  (stat- 
ing that  the  New  York  courts  had 
never  gone  further  than  to  require 
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§  133.  (131)  Two  classes  of  common  law  dedications. — Common 
law  dedications  may  be  subdivided  into  two  classes,  express  dedications 
and  implied  dedications.  In  both  express  and  implied  common  law 
dedications  it  is  necessary  that  there  should  be  an  appropriation  of  land 
by  the  owner  to  public  use,  in  the  one  case  by  some  express  manifesta^ 
tion  of  his  purpose  to  devote  the  land  to  the  public  use,  in  the  other 
by  some  act  or  course  of  conduct  from  which  the  law  will  imply  such 
an  intent.  There  are  dedications  where  the  intent  is  expressly  mani- 
fested, as  much  so  as  in  ordinary  deeds.  It  is  so  iq  cases  of  recorded 
plats,  not  executed  pursuant  to  statute;  it  may  also  be  so  in  cases 
where  land  is  conveyed  and  it  is  stated  in  the  deed  that  the  strip  is 
reserved  and  set  apart  for  a  street  or  alley.  Municipal  corporations, 
such  as  cities,  and  quasi-corporations,  such  as  counties,  may  take  by 
grant  for  public  corporate  purposes,  and  a  grant  of  land  for  the  purpose 
of  a  public  square,  street,  road  or  alley  would  undoubtedly  be  sustained 
as  a  grant  which  the  corporation  might  well  accept.  The  grant  would 
vest  the  title  in  trust  for  the  public,  but  it  would  be  none  the  less  an 
express  dedication.  If  an  owner  should,  by  express  grant  to  a  city,  add 
a  strip  of  ground  to  the  width  of  a  street  or  road,  there  would  be  a 
valid  dedication,  and  it  would  depend  upon  an  express  grant.  It  is  not 
essential  to  the  validity  of  an  express  dedication  that  there  should  be 
any  precise  form  of  words  used,  nor  that  there  should  be  any  written 
instrument;  any  language  and  any  instrument  indicating  an  intent 
to  set  apart  the  land  for  the  public  use  would  bind  the  donor  from  the 
time  of  the  acceptance  by  the  public.** 

§  134.  (132)  Express  dedication. — Where  the  common  law  dedica- 
tion is  an  express  one,  and  there  is  a  writing  evidencing  it,  the  extent 

the  street  to  be  kept  open  to  the  27  So.  303,  304,  and  in  Tise  v.  Whit- 
next  cross  street,  but  citing  text  to  aker  &c.  Co.,  146  N.  Car.  374,  59  S. 
the  effect  that  the  courts  had  gone  E.  1012,  1013  (also  citing  §§  122, 
further  in  other  jurisdictions).  123).  See  also,  McCague  v.  Miller, 
There  would  seem  to  be  more  reason  55  Neb.  762,  76  N.  W.  422;  City 
for  this  view  where  there  is  a  of  West  End  v.  Eaves,  152  Ala.  334, 
mere  reference  to  a  street  as  a  44  So.  588;  Lonaconing  &c.  R.  Co. 
boundary  than  where  the  purchaser  v.  Consolidated  Coal  Co.,  95  Md. 
buys  with  reference  to  the  entire  630,  53  Atl.  420;  St.  Louis  &c.  R.  Co. 
scheme  shown  by  the  owner's  plat.  v.  Lindell  R.  Co.,  190  Mo.  246,  88  S. 
But  see  Vreeland  v.  Torrey,  34  N.  J.  W.  634,  636  (citing  text).  But  the 
Eq.  312.  mere  description  of  land  in  a  lease, 
"'Text  quoted  with  approval  in  as  bounded  by  a  proposed  street, 
Sweatman  v.  City  of  Deadwood,  9  S.  will  not,  of  itself,  operate  as  a  dedt 
Dak.  380,  69  N.  W.  582,  583,  and  cation.  Exterkamp  v.  Covington  &c, 
cited  in  Stewart  v.  Conley   (Ala.),  Co.,  20  Ky.  L.  966,  47  S.  W.  1086. 
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of  the  dedication  will  be  measured  by  the  writing,^^  except  where  the 
use  controls,  and  has  been  of  such  a  character  and  so  long  continued 
as  to  change  the  extent  of  the  easement.'"  If  the  instrument  creating 
the  easement  annexes  valid  terms  and  conditions,  the  public  is  bound 
by  them  in  case  of  an  acceptance.'^  An  express  dedication  may  become 
efEective  without  immediate  use,  if  it  be  an  unequivocal  grant  of  land 
for  a  public  highway. 

§  135.  Illustrative  cases  of  dedication  by  writing. — Several  exam- 
ples of  dedication  by  deeds  or  other  writings  are  found  in  the  cases 
cited  in  the  last  preceding  section.  Many  other  illustrative  cases, 
however,  are  to  be  found  in  the  reports,  and  it  may  be  well,  in  this 
connection,  to  call  particular  attention  to  them.  Deeds  of  streets  to 
"the  present  and  future  owners  of  town  lots,"  or  to  the  "inhabitants" 
of  a  certain  town,  and  the  like,  have  been  held  to  operate  as  a  dedica- 
tion to  the  public.'^  So,  deeds  by  owners  to  individuals  expressly  dedi- 
cating streets  and  the  like  have  often  been  held,  as  between  the  parties, 
to  give  the  grantee  the  right  to  have  the  designated  streets  used  as 
such,'^  and,  indeed,  to  constitute  an  irrevocable  dedication  to  the  pub- 
lic when  duly  accepted.'*  So,  express  dedications  may  be  made  in  other 

"Miller  v.   City  of  Indianapolis,  also,  Atlantic  City  v.  Atlantic  &c. 

123  Ind.  196,  24  N.  E.  228.  Co.,   62  N.   J.  Eq.  139,  49  Atl.  822; 

"Getchell   v.    Benedict,    57    Iowa  Palmer  v.  East  River  Gas  Co.,  115 

121,  10  N.  W.  321.     See  Bell  v.  Bur-  App.   Dlv.    (N.   Y.)    677,   101   N.   Y. 

lington,  68  Iowa  296,  and  Mason  v.  Supp.   347.     Compare  also  Bailllere 

City  of  Chicago,  163  III.  551,  45  N.  v.  Atlantic  Shingle  &c.  Co.,  150  N. 

E.  567.  Car.  627,  64   S.  E.  754;    Gillman  v. 

"Long  V.  Battle  Creek,  39  Mich.  Town  of  Bloomfleld,  —  N.  J.  — ,  73 

323,    33    Am.    Rep.    384;    Fisher    v.  Atl.  604. 

Prowse,  2  Best  &  S.  770,  780;  Bough-  ■"  Baltimore  v.  Northern  Cent.  R. 
ner  v.  Clarksburg,  15  W.  Va.  394;  Co.,  88  Md.  427,  41  Atl.  911;  Boor- 
City  of  Noblesville  v.  Lake  Erie  &c.  aem  v.  North  Hudson  Co.  R.  Co.,  40 
R.  Co.,  130  Ind.  1,  29  N.  E.  484,  485  N.  J.  Eq.  557,  5  Atl.  106. 
(citing  text).  But  see  as  to  incon-  "Fulton  v.  Dover,  6  Del.  Ch.  1, 
sistent  and  unlawful  conditions,  6  Atl.  633;  Barney  v.  Lincoln  Park, 
post,  §  163  (148).  An  express  dedl-  203  111.  397,  67  N.  E.  801;  City  of 
cation  by  plat  or  otherwise  becomes  Noblesville  v.  Lake  Erie  &c.  R.  Co., 
an  irrevocable  grant  when  third  per-  130  Ind.  1,  29  N.  E.  484;  Booraem  v. 
sons  have  acted  upon  it.  As  we  have  North  Hudson  Co.  R.  Co.,  40  N.  J. 
seen,  this  is  so  in  so  far  as  private  Eq.  557,  5  Atl.  106;  Palmer  v.  Bast 
rights  are  concerned,  although  there  River  Gas  Co.,  115  App.  Div.  677,  101 
has  been  no  acceptance  by  the  pub-  N.  Y.  Supp.  347;  Town  of  Harpers' 
lie,  for  private  rights  do  not  depend  Ferry  v.  Kaplon,  58  W.  Va.  482,  52 
upon  the  acts  of  the  public,  or  of  S.  B.  492  (citing  Riddle  v.  Town  of 
the  local  highway  officers.  Charlestown,  43  W.  Va.  796,  28  S.  B. 

"Mayo    V.    Wood,    50    Cal.    171;  831  and  §§  123,  124,  163  of  text). 

Brown  v.  Boudoinham,  71  Me.  144;  Compare  Tierrce  v.  Barteau,  54  "Wis. 

Corbin  v.   Dale,   57   Mo.   297.     See  99,  11  N.  W.  244.    See  for  deed  and 
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writings,  as,  for  instance,  in  agreements  or  contracts,'^  and  even  in  a 
will.'" 

§  136.  Illustrative  cases  of  oral  dedication. — It  is  not  even  essen- 
tial to  a.  common  law  dedication  that  there  should  be  a  writing  of  any 
kind.'''  This  is  shown  to  be  true  in  many  of  the  numerous  cases  of  im- 
plied dedication  referred  to  in  subsequent  sections.  But  express,  as 
well  as  implied,  common  law  dedications  may  be  made  orally  or  by 
words  and  acts  without  any  writing.  Thus,  declarations  made  directly 
to  the  public  at  the  time  the  use  is  begun  may  amount  to  or  show  an 
express  dedication,'*  or  statements  made  to  individuals  to  the  effect  that 
the  owner  making  the  statements  dedicates  or  has  dedicated  the  land 
in  question  for  a  public  road,  or  the  like,  accompanied  or  followed  by 
acts  fixing  such  right,  have  often  been  held  sufficient  to  eonstitate  a 
dedication.'^  As  said  in  one  of  the  decisions :  "A  dedication  of  land 
may  be  defined  to  be  an  act  by  which  the  owner  of  the  fee  appropriates 
to  the  public  use  an  easement  in  the  land.  This  may  be  done  by  writ- 
ing, or  it  may  be  done  verbally,  without  any  writing.   It  may  be  ex- 


acts taken  together,  Dougan  v. 
Town  of  Greenwich,  77  Conn.  444, 
59  Atl.  505. 

"  See  Attorney  Gen.  v.  Biphos- 
phated  Guano  Co.  (1879),  11  Ch.  D. 
327,  49  L.  J.  Ch.  68  (lease);  Hugh 
v.  Haigh,  69  Iowa  382,  28  N.  W. 
650.  But  mere  agreement  to  dedi- 
cate on  demand  or  in  the  future  is 
not  itself  a  dedication.  Healey  v. 
Corp.  of  Batley  (1875),  h.  R.  19  Eq. 
375;  City  of  New  Albany  v.  Wil- 
liams, 126  Ind.  1,  25  N.  B.  187;  Cin- 
cinnati v.  McMakin,  8  Ohio  S.  &  C. 
PI.  Dec.  691.  A  petition  by  a  land- 
owner to  have  a  road  opened 
through  his  land  and  giving  a  strip 
for  that  purpose  is  a  dedication,  and 
binding  where  duly  acted  on. 
Trickey  v.  Schlader,  52  111.  78; 
Plumb  V.  Grand  Rapids,  81  Mich. 
381,  41  N.  "W.  1024;  Ball  v.  Tacoma, 
9  Wash.  592,  38  Pac.  133.  But  see 
Gray  v.  Haas,  98  Iowa  502,  67  N.  W. 
394;  Bacon  v.  Mulford,  41  N.  J.  L. 
59  (surveyor's  report  not  a  dedica- 
tion); Culmer  v.  Salt  Lake  City,  27 
Utah  252,  75  Pac.  620;  Milliken  v. 
Denny,  141  N.  Car.  224,  53  S.  E. 
867. 

"South  Covington  &c.  R.  Co.  v. 


Newport  &c.  R.  Co.,  110  Ky.  691,  23 
Ky.  L.  68,  62  S.  W.  687.  For  addi- 
tional cases  of  dedication  by  writ- 
ing, see  New  York  &c.  R.  Co.  v. 
Pixley,  19  Barb.  (N.  Y.)  428,  and 
ante,  §§  124  (114),  128  (117). 

"Ante,  §  134  (122);  also  Forney 
V.  Calhoun  County,  84  Ala.  215,  4 
So.  153;  Alden  Coal  Co.  v.  Challis, 
200  111.  222,  65  N.  E.  665,  666;  God- 
frey V.  City  of  Alton,  12  111.  29,  35, 
52  Am.  Dec.  476;  City  of  Indianap- 
olis V.  Kingsbury,  101  Ind.  200,  51 
Am.  Rep.  749;  Halley  v.  Scott  Coun- 
ty, 25  Ky.  L.  1471,  78  S.  W.  149.  But 
a  verbal  agreement  by  a  person  to 
dedicate  as  a  street  land  that  does 
not  belong  to  him  has  been  held 
invalid.  Schneider  v.  Sulzer,  212 
111.  87,  72  N.  E.  19.  See  also  Morse 
V.  Whitcomb,  —  Ore.  — ,  102  Pac. 
788. 

™  See  Territory  v.  Deegan,  3  Mont. 
82;  Havana  v.  Biggs,  58  111.  483; 
Gilder  v.  Brenham,  67  Tex.  345,  3 
S.   W.   309. 

™See  Augusta  v.  Tyner,  197  111. 
242,  64  N.  E.  378;  Simmons  v. 
Mumford,  2  R.  I.  172;  Stewart  T. 
Conley,  122  Ala.  179,  27  So.  302. 
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press  or  it  may  be  implied.  It  may  be  by  a  single  act,  or  by  a  series  of 
acts  properly  indicative  of  the  owner's  intention.  *  *  *  The  most 
frequent  mode  of  proving  the  intention  to  dedicate  is  by  the  declara- 
tions of  the  owner.  A  single  clear  and  unequivocal  declaration  may  be 
sufiBeient  for  this  purpose."*"  But  a  mere  declaration  of  future  inten- 
tion does  not  constitute  a  dedication.'^ 

§  137.  (123)  Implied  dedication. — An  implied  dedication  is  one 
arising,  by  operation  of  law,  from  the  acts  of  the  owner.  It  may  exist 
without  any  express  grant,  and  need  not  be  evidenced  by  any  writ- 
ing, nor,  indeed,  by  any  form  of  words,  oral  or  written.  It  is  not 
founded  on  a  grant,  nor  does  it  necessarily  presuppose  one,  but  it  is 
founded  on  the  doctrine  of  equitable  estoppel.'^  As  said  by  the  supreme 
court  of  the  United  States,  "the  law  considers  it  in  the  nature  of  an 
estoppel  in  pais,"'^  and  holds  it  irrevocable.  It  may  be  established  by 
evidence  of  conduct,  and  in  many  ways.  In  one  case  it  was  declared 
that :  "The  authorities  show  that  dedications  have  been  established  in 
every  conceivable  way  by  which  the  intention  of  the  party  could  be 
manifested."**    If  the  donor's  acts  are  such  as  indicate  an  intention 


'"Forney  v.  Calhoun  County,  84 
Ala.  215,  4  So.  153. 

^Boerner  v.  McKilllp,  52  Kan. 
508,  35  Pac.  5;  Brown  v.  Worcester, 
13  Gray  (Mass.)  31;  Rummel  v. 
New  York  &c.  R.  Co.,  9  N.  Y.  Supp. 
404.  See  also  Waggeman  v.  North 
Peoria,  42  111.  App.  132. 

^  City  ot  San  Antonio  v.  Sullivan, 
4  Tex.  Civ.  App.  451,  23  S.  W.  307, 
308  (citing  text).  It  may  he  that, 
in  some  instances,  the  technical 
requirements  of  an  estoppel  in  ordi- 
nary cases  do  not  fully  exist,  hut 
the  doctrine  is  at  least  analogous  in 
the  main,  to  that  of  estoppel,  and 
is  usually  considered  as  operating 
upon  the  principle  of  estoppel.  See, 
in  addition  to  cases  cited  in  other 
sections,  Bessemer  Land  &c.  Co.  v. 
Jenkins,  111  Ala.  185,  18  So.  565,  56 
Am.  St.  26;  Ottowa  v.  Yeutzer,  160 
111.  509,  43  N.  E.  601;  Mann  v. 
Bergmann,  203  111.  406,  67  N.  E. 
814,  815  (citing  text) ;  Marion  v. 
Skillman,  127  Ind.  130,  26  N.  E. 
676,  11  L.  R.  A.  55;  City  of  Indian- 
apolis v.  Kingshury,  101  Ind.  200,  51 
Am.  Rep.  749;   Hayes  v.  Houke,  45 


Kan.  466,  25  Pac.  860;  Caperton  v. 
Humpick,  95  Ky.  105,  23  S.  W.  875; 
Perkins  v.  Fielding,  119  Mo.  149,  24 
S.  W.  444,  27  S.  W.  1100;  Lewis  v. 
Portland,  25  Ore.  133,  35  Pac.  256, 
42  Am.  St.  772,  22  L.  R.  A.  736; 
Williams  v.  Smith,  22  Wis.  594; 
Ashland  v.  Chicago  &c.  R.  Co.,  105 
Wis.  398,  80  N.  W.  1101;  also  Mc- 
Grath  v.  City  of  Nevada,  188  Mo. 
102,  86  S.  W.  236,  237  (citing  §§  121- 
123);  and  Town  of  Kent  v.  Pratt, 
73  Conn.  573,  48  Atl.  418,  421  (citing 
text). 

=^  Cincinnati  v.  White,  6  Peters 
(U.  S.)  431,  8  L.  ed.  452.  See  also 
Morgan  v.  Railroad  Co.,  96  U.  S. 
716,  24  L.  ed.  743;  Faust  v.  City  of 
Huntington,  91  Ind.  493;  Forney  v. 
Calhoun  Co.,  86  Ala.  463,  5  So. 
750;  McKey  v.  "Village  of  Hyde  Park, 
S7  Fed.  389. 

**  Waugh  v.  Leech,  28  111.  488.  See 
also  Buntin  v.  City  of  Danville,  93 
Va.  200,  24  S.  E.  830;  Benn  v. 
Hatcher,  81  Va.  25;  City  of  Denver 
V.  Jacohson,  17  Colo.  497,  30  Pac. 
246;  Yolo  County  v.  Barney,  79  Cal. 
375,   21  Pac.  833,  12  Am.  St.  152; 
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to  appropriate  the  land  to  the  public  use,  then,  upon  acceptance  by  the 
public,  the  dedication  becomes  complete.^  ^ 

§  138.  (134)  Intent  to  dedicate. — It  is  essential  that  the  donor 
should  intend  to  set  the  land  apart  for  the  benefit  of  the  public,  for  it 
is  held,  without  contrariety  of  opinion,  that  there  can  be  no  dedication 
unless  there  is  present  the  intent  to  appropriate  the  land  to  the  public 
use.  If  the  intent  to  dedicate  is  absent,  then  there  is  no  valid  dedicar 
tion.*"  The  intent  which  the  law  means,  however,  is  not  a  secret  one, 
but  is  that  which  is  expressed  in  the  visible  conduct  and  open  acts  of 
the  owner.*^  The  public,  as  well  as  individuals,  have  a  right  to  rely  on 
the  conduct  of  the  owner  as  indicative  of  his  intent.  If  the  acts  are 
such  as  would  fairly  and  reasonably  lead  an  ordinarily  prudent  man 
to  infer  an  intent  to  dedicate,  and  they  are  so  received  and  acted  upon 
by  the  public,  the  owner  cannot,  after  acceptance  by  the  public,  recall 


Naylor  v.  City  of  Harrisonville,  207 
Mo.  341,  105  S.  W.  1074.  The  text 
is  cited  in  Town  of  West  Point  v. 
Bland,  106  Va.  792,  56  S.  E.  802, 
804,  but  it  was  held  that  there  was 
no  dedication  in  that  case.  In  Jack- 
son V.  McHague  (Ky.)  106  S.  W. 
871,  there  was  held  to  be  a  dedica- 
tion where  the  owner  of  a  strip  of 
land  contracted  for  laying  a  side- 
walk over  it  under  an  ordinance  re- 
quiring the  same. 

^  Text  cited  in  Mason  v.  City  of 
Sioux  Falls, .  2  S.  Dak.  652,  51  N. 
W.  770,  771,  and  Silva  v.  Spangler 
(Cal.)  43  Pac.  617,  618;  also  in 
Race  v.  State,  43  Tex.  Cr.  438,  66 
S.  W.  560,  562,  In  German  Bank  v. 
Brose,  32  Ind.  App.  77,  69  N.  B.  300, 
303;  and  in  Seidschlag  v.  Town  of 
Antioch,  207  111.  280,  69  N.  B.  949, 
951.  See  also.  Highway  Com'rs  of 
Lanesville  v.  Kinahan,  240  111.  593, 
88  N.  E.  1044;  Kendall-Smith  Co.  v. 
Lancaster  County,  84  Neb.  654,  121 
N.  W.  960. 

»»Hall  V.  Baltimore,  56  Md.  187; 
Bidinger  v.  Bishop,  76  Ind.  244; 
Shellhouse  v.  State,  110  Ind.  509, 
513,  11  N.  E.  484;  Irwin  v.  Dixion, 
9  How.  (U.  S.)  10,  13  L.  ed.  25; 
Remington  v.  Millerd,  1  R.  I.  93; 
Wilson  V.  Sexon,  27  Iowa  15;  Hard- 
ing v.  Hale,  61  111.  192;  Detroit  v. 
Railroad  Co.,  23  Mich.  173;   Mayor 


of  Madison  v.  Booth,  53  Ga.  609;  2 
Greenl.  Bv.,  §  662;  Pitts  v.  Mayor, 
73  Md.  326,  21  Atl.  52;  City  of  Eu- 
reka v.  Croghan,  81  Cal.  524,  22  Pac. 
693;  Silva  v.  Spangler  (Cal.),  43 
Pac.  617;  Quinn  v.  Anderson,  70 
Cal.  454,  11  Pac.  746;  DeGrlUeau  v. 
Frawley,  48  La.  Ann.  184,  19  So. 
151;  Heillron  v.  St.  Louis  &c.  R. 
Co.,  —Tex.  Civ.  App.—,  113  S.  W. 
610,  979.  Text  cited  in  Dicken  v. 
Liverpool  &c.  Co.,  41  W.  Va.  511,  23 
S.  E.  582,  583;  Cunningham  v.  Hen- 
dricks, 89  Wis.  632,  62  N.  W.  410, 
411;  Hogue  v.  City  of  Albina,  20 
Ore.  182,  25  Pac.  386,  10  L.  R.  A. 
673,  675,  32  Am.  &  Eng.  Corp.  Cas. 
49;  and  in  Town  of  West  Point  v. 
Bland,  106  Va..792,  56  S.  B.  802,  804. 
''City  of  Columbus  v.  Dahn,  36 
Ind.  330;  City  of  Indianapolis  v. 
Kingsbury,  101  Ind.  200,  51  Am. 
Rep.  749;  Possion  v.  Landry,  123 
Ind.  136,  24  N.  B.  96;  Evans  v. 
Blankenship,  4  Ariz.  '  307,  39  Pac. 
812;  Perkins  v.  Fielding,  119  Mo. 
149,  24  S.  W.  444,  447  (citing  text); 
Morgan  v.  Railroad  Co.,  96  U.  S. 
716,  24  L.  ed.  743.  See  also  Davies 
V.  Epstein,  77  Ark.  221,  92  S.  W.  19, 
20  (citing  text);  Frauenthal  v. 
Slaten,  —  Ark.  — ,  121  S.  W.  395,  397 
(citing  text);  and  Town  of  Ran- 
dall V.  Rovelstad,  105  Wis.  410,  81 
N.  W.  819,  824  (also  citing  text). 
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§  139 


the  appropriation.^'^  Eegard  is  to  be  had  to  the  character  and  effect 
of  the  open  and  known  acts,  and  not  to  any  latent  or  hidden  purpose.^' 
If  the  open  and  known  acts  are  of  such  a  character  as  to  induce  the  be- 
lief that  the  owner  intended  to  dedicate  the  way  to  public  use,  and  the 
public  and  individuals  act  upon  such  conduct,  proceed  as  if  there  had 
been  in  fact  a  dedication,  and  acquire  rights  which  would  be  lost  if 
the  owner  were  allowed  to  reclaim  the  land,  then  the  law  will  not 
permit  him  to  assert  that  there  was  no  intent  to  dedicate,  no  matter 
what  may  have  been  his  secret  intent.^^ 

§  139.  (125)  Eights  acquired  on  faith  of  owner's  conduct — Mis- 
take.— If  the  owner  throws  open  a  way  to  the  public,  and  so  conducts 
himself  as  to  induce  a  well-founded  and  reasonable  belief  that  he  has 
a  correct  knowledge  of  all  the  facts,  and  that,  having  this  knowledge, 
he  intends  to  dedicate  the  way  to  public  use,  he  will  be  held  to  have 
made  a  dedication  in  case  it  appears  that  others,  influenced  by  his  con- 
duet,  and  acting  in  good  faith  and  without  negligence,  have  acquired 
rights  in  the  belief  that  a  dedication  had  been  made,  even  though  it 


"a  Seldschlag  v.  Town  of  Antioch, 
20V  111.  280,  69  N.  B.  949,  952;  and 
German  Bank  v.  Brose,  32  Ind.  App. 
77,  69  N.  E.  300,  303  (both  citing 
text).  Text  Is  also  quoted  in  Town 
of  Kent  v.  Pratt,  73  Conn.  573,  48 
Atl.  419,  421  and  in  Culmer  v.  Salt 
Lake  City  27  Utah,  252,  75  Pac. 
620,  622,  but  in  the  latter  case  the 
facts  were  held  not  to  be  such  as 
to  lead  to  the  inference  of  intent 
to  dedicate. 

"*  Blizabethtown  &c.  Co.  v.  Combs, 
10  Bush  (Ky.)  382,  19  Am.  Rep. 
67;  City  of  Indianapolis  v.  Kings- 
bury, 101  Ind.  200,  51  Am.  Rep.  749; 
Denver  v.  Clements,  3  Colo.  484; 
Gamble  v.  St.  Louis.  12  Mo.  617, 
623;  Skrainka  v.  Allen,  2  Mo.  App. 
387,  400;  1  Addison  Torts,  §  302; 
Barraclough  v.  Johnson,  8  Ad.  &  El. 
99,  105.  See  Curnen  v.  Mayor,  79 
N.  Y.  511,  519;  Shepard  v.  Shepard, 
36  Mich.  173;  Lamar  Co.  v.  Clem- 
ents, 49  Tex.  347;  Miller  v.  City  of 
Indianapolis,  123  Ind.  196,  24  N.  E. 
228;  Pittsburg  &c.  R.  Co.  v.  Nofts- 
ger,    148   Ind.   101,   47   N.   E.   332; 

11 — Elliott  R.  and  S. 


Bartlett  v.  Beardmore,  77  Wis.  356, 
46  N.  W.  494,  496  (citing  text  with 
approval);  Armistead  v.  Vicksburg 
&o.  R.  Co.,  4,7  La.  Ann.  1381,  17  So. 
888;  Town  of  Johnson  City  v.  "Wolfe, 
103  Tenn.  227,  52  S.  W.  991,  992, 
and  Evansville  &c.  R.  Co.  v.  State, 
149  Ind.  276,  49  N.  E.  2,  4  (both  ap- 
proving text).  Text  is  also  quoted 
with  approval  in  Town  of  Kent  v. 
Pratt,  73  Conn.  573,  48  Atl.  418, 
421,  and  in  Tise  v.  Whitaker  &c. 
Co.,  146  N.  Car.  374,  59  S.  E.  1012, 
1013. 

^  See  City  of  Chicago  v.  Chicago 
&c.  R.  Co.,  152  111.  561,  38  N.  S. 
768,  771,  772;  State  v.  "Waterman, 
79  Iowa  360,  44  N.  W.  677,  and  au- 
thorities cited  in  last  note,  supra; 
also  Pittsburgh  &c.  R.  Co.  v.  Town 
of  Crown  Point,  150  Ind.  536,  550, 
551,  49  N.  E.  2  (quoting  text).  The 
text  is  also  quoted  in  Schettler  v. 
Lynch,  23  Utah,  305,  64  Pac.  955, 
956,  90  Am.  St.  685,  and  the  whole 
section  in  Raymond  v.  City  of 
■Wichita,  70  Kan.  523,  79  Pac.  323, 
327. 
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should  afterward  turn  out  that  the  owner  acted  under  a  mistake.^"  If, 
however,  there  was  nothing  done  by  him  to  mislead  others,  and  if  he 
was  without  negligence,  then  he  would  not  be  precluded  from  showing 
his  mistake  and  avoiding  the  dedication. 

§  140.  (136)  Intent  to  dedicate  need  not  always  actually  exist  in 
mind  of  landowner. — ^A  misconception  of  the  true  meaning  of  the  rule 
that  the  intent  to  dedicate  must  be  clearly  shown  has,  it  seems  to  us, 
carried  some  courts  to  erroneous  conclusions.  While  it  is  true  that  this 
intent  must  always  appear  to  exist,  it  is  not  true  that  it  must  always 
in  fact  exist  in  the  mind  of  the  owner.'^  To  hold  thus  strictly  would 
be  to  adopt  a  more  rigorous  rule  than  is  elsewhere  recognized  in  civil 
or  criminal  jurisprudence.  Intent  is  of  the  very  essence  of  crime,  and 
yet  nothing  is  better  settled  than  that  negligence  will  often  supply  the 
place  of  intent.  Thus,  if  a  man  throw  a  log  from  a  window  of  a  build- 
ing into  a  street  in  a  populous  city  and  kill  another  he  may  be  held  for 
murder,  although  he  had  no  intention  of  injuring  any  person."^  So,  if 
a  man  recklessly  shoot  at  a  tree  in  a  city  park  and  kill  a  person  whom 
he  did  not  see,  he  may  be  deemed  guilty  of  murder  in  the  second  de- 
gree.°^  Turning  to  the  civil  jurisprudence  we  find  numerous  examples 
of  intent  deemed  to  exist,  although,  in  a  strict  sense,  none  did  exist. 
If  a  man  holds  himself  out  as  a  partner  he  will  be  bound  to  third  per- 
sons, although  he  was  not  in  fact  a  partner ;  if  a  man  clothes  another 
with  indications  of  authority  as  agent  he  will  be  bound  by  the  apparent 
authority,  no  matter  what  his  real  intent  was ;  so,  if  a  man  induce  an- 
other to  believe  that  property  is  owned  by  a  designated  person,  he  can- 

="  Smith  V.  State,  3  Zabr.  (N.  J.)  zer,  160  111.  509,  43  N.  E.  601.  So, 
712;  Harring  v.  Van  Houten,  2  Zabr.  it  is  held,  no  right  by  prescription 
(N.  J.)  61.  See  also  2  Dillon  Munic.  can  be  claimed  in  such  case  if  the 
Corp.,  §  639;  Jackson  v.  Perrine,  mistake  is  mutual.  State  v.  Crow, 
85  N.  J.  Law  137,  138;  Carr  v.  Kolb,  30  Iowa  258;  State  v.  Schilb,  47 
99  Ind.  53;  Gregory  v.  Knight,  50  Iowa  611.  But  see  State  v.  Water- 
Mich.  61,  14  N.  W.  700;  City  of  Cor-  man,  79  Iowa  360,  44  N.  W.  677.  It 
sicana  v.  Anderson,  33  Tex.  Civ.  there  is  an  intent  to  dedicate  to  the 
App.  596,  78  S.  W.  261,  264  (citing  public  by  one  who  moves  his  fence 
text).  It  is  held,  however,  that  back,  the  fact  that  his  motive  was 
where  a  road  has  been  laid  out  on  to  oblige  a  friend  has  been  held  im- 
a  certain  line,  and  an  abutting  material.  Tise  v.  Whitaker  &e.  Co., 
owner  by  mistake  moves  his  fence  146  N.  Car.  374,  59  S.  B.  1012. 
too  far  back,  there  is  no  dedication  "City  of  Corsicana  v.  Anderson, 
of  the  additional  land,  though  the  33  Tex.  Civ.  App.  596,  78  S.  W.  261, 
public  may  have  used  it  for  a  num-  264  (citing  text), 
ber  of  years.  Manrose  v.  Parker,  "^  Bish.  Crim.  Law,  §  314. 
90  111.  581;   City  of  Ottawa  v.  Yent-  "  Flinn  v.  State,  24  Ind.  286. 
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not  afterward  deny  that  fact,  no  matter  what  may  have  been  his  undis- 
closed intention.  These  familiar  examples  serve  to  show  that  in  many 
instances  it  is  the  apparent  and  not  the  real  intent  that  the  law  regards. 
In  one  of  the  familiar  maxims  of  the  law  is  expressed  a  principle  that 
should  be  applied  in  cases  of  dedications,  and  that  is  that  a  man  is  pre- 
sumed to  intend  the  usual  and  natural  consequences  of  his  aets.^* 
There  is  no  reason  why  sound  general  principles,  found  to  be  wise  and 
salutary  in  other  instances,  should  not  apply  to  dedications.'^  The 
subject  is  comparatively  new,  and  some  courts  have  treated  it  as  though 
it  formed  a  distinct  and  independent  branch  of  the  law  founded  upon 
peculiar  principles,  and  not  governed  by  ordinary  legal  rules.  It  will, 
however,  be  found  on  investigation  and  reflection  that  this  is  an  alto- 
gether erroneous  view. 

§  141.  (127)  Mistake  of  landowner. — In  one  case'*  there  was,  it 
seems  to  us,  a  marked  and  wide  departure  from  sound  principle.  In 
that  case  a  strip  of  ground,  in  shape,  appearance  and  situation  a  public 
alley,  connecting  with  public  streets  as  such,  and  used  as  a  public  alley 
for  seventeen  years,  was  held  not  to  be  a  public  highway,  because,  as 
the  court  said,  the  owner  left  the  strip  uninclosed  by  mistake.  If  the 
court  had  been  guided  by  the  elementary  principles  which  govern  anal- 
ogous cases  it  would  have  left  the  owner  to  bear  the  loss  of  his  negli- 
gent mistake,  and  would  not  have  allowed  it  to  fall  upon  others  who 
had  been  misled  by  his  acts.'''  The  court  also  declared,  that  if  the  way 
had  been  used  for  twenty  years  there  would  then  have  been  a  valid  dedi- 
cation, but  this  was  an  erroneous  confounding  of  rights,  for  if  there 
had  been  a  public  user  for  twenty  years  the  question  of  intent  would 
have  been  wholly  immaterial.  The  view  that  the  user  for  twenty  years 
is  essential  to  constitute  a  valid  implied  dedication  is  erroneous  under 
the  uniform  decisions  of  the  same  court,  for  a  user  for  a  much  shorter 
time  is  held  sufficient.'* 

«Text   is    cited    in   Raymond   v.  Iowa  360,  44  N.  W.  6,77.    See  also. 

City   of   Wichita,   70    Kan.    523,    79  Burns  v.  Liberty,   131   Mo.   372,   33 

Pac.  323,  327.  S.  "W.  18;  Reg  v.  Boulton,  15  U.  C. 

■^  Quoted  in  Tise  v.  Whitaker  &c.  Q.   B.    272.     See,    however,    City   of 

Co.,  146  N.  Car.  374,  59  S.  E.  1012,  Ottawa  v.  Yentzer,  160  111.   509,  43 

1013,    1014.      See    also,   Gillman   v.  N.  E.  601,  and  authorities  cited. 

Town    of   Bloomfield,   —   N.    J.   — ,  °=City  of  Evansville  v.  Evans,  37 

73  Atl.  604.  Ind.  229;   Holcraft  v.  King,  25  Ind. 

^Mansur  v.  Haughey,  60  Ind,  364.  352;    Mauck  v.   State,   66   Ind.   177; 

"Bales  V.   Pidgeon,  129  Ind.  548,  Strong  v.   Makeever,   102    Ind.    578, 

29  N.  E.  34;  State  v.  Waterman,  79  1  N.  B.  502.  The  general  rule  that  a 
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§  142.  (128)  Negligence  of  landowner — Fraud. — It  is  not  neces- 
sary that  the  element  of  moral  or  positive  fraud  should  exist  in  order 
to  estop  one  who  has  allowed  the  public  and  individuals  to  act  upon 
his  conduct  and  acquire  rights  on  the  faith  of  it,  for,  if  he  has  been 
negligent,  he  cannot  defeat  the  rights  of  those  who  have  been  misled 
by  his  acts  and  conduct.'®  What  degree  of  negligence  will  operate  to 
establish  a  dedication,  must,  in  a  great  measure,  depend  upon  the  facts 
of  each  particular  case.  If  the  negligence  is  of  such  a  character  as  to 
indicate  that  want  of  care  which  ordinarily  prudent  men  would  have 
exercised  under  like  circumstances,  then  the  ovCner  cannot  destroy  the 
way  where  rights  have  been  acquired  on  the  faith  of  his  conduct,  for 
the  public,  and  the  citizens,  have  a  right  to  expect  of  him  that  he  will 
do  that  which  would  be  done  by  men  of  reasonable  prudence  placed  in 
a  like  situation.  It  is  not  necessary,  in  any  event,  that  the  conduct  of 
the  owners  should  be  such  as  indicates  a  purpose  to  mislead  or  deceive 
others.  The  ground  upon  which  implied  dedications  are  sustained  does 
not  necessarily  involve  the  good  or  bad  faith  of  the  landowner,  for, 
whatever  may  have  been  his  secret  purpose,  good  or  evil,  if  by  his  con- 
duct he  has  induced  rightful  action  upon  the  part  of  others,  he  must 
be  held  to  the  consequences  of  that  which  his  own  acts  made  appear  to 
the  minds  of  men  of  fair  prudence  to  have  an  actual  existence.  Hav- 
ing created  the  appearance  which  has  induced  others  to  act,  he  is 
in  no  situation  to  aver,  as  against  them,  that  what  he  made  appear  to 
have  an  actual  existence  had  no  existence  at  all.  The  element  of  fraud 
is  present  in  such  cases,  although  there  may  have  been  no  design  or 
purpose  to  deceive  in  the  conduct  upon  which  the  public  and  adjacent 
proprietors  have  acted,  for  the  effort  to  gainsay  that  conduct  is  itself 

much  shorter  period  will  constitute  (citing  text).    In  estoppels  in  pais 

a    sufficient    user,    is    well    settled,  it  Is  not  necessary  that  there  should 

See  also,  2  Dillon's  Municipal  Corp.,  he  an  Intent  or  design  to  mislead; 

§  631;  post,  §  177.  it  is  sufficient  if  the  party,  hy  pas- 

"» Wilder  v.   City,  12   Minn.   192;  sive  negligence  or  active  representa- 

City  of  Columhus  v.  Dahn,  36  Ind.  tion,  has  placed  himself  in  a  posi- 

330;   City  of  Indianapolis  v.  Kings-  tion  in  which  it  would  he  against 

hury,  101  Ind.  200,  51  Am.  Rep.  749;  equity  and  good  conscience  to  -per- 

Ross  V.  Thompson,  78  Ind.  90;   City  mit   him   to   gainsay  what  he   had 

of  Denver  v.  Clements,  3  Colo.  484;  previously  passively  or  actively  af- 

Morgan  v.  Railroad   Co.,  96   U.   S.  firmed.    Ward  v.  Berkshire  &c.  Co., 

716    24  L.   ed.  743.    See  Curnen  v.  108   Ind.    301,   9   N.  E.    361;    Conti- 

Mayor,  79  N.  Y.  511,  519;  Pittsburgh  nental  Bank  v.  National  Bank,  50 

&c.  R.  Co.  V.  Town  of  Crown  Point,  N.  Y.  575;   Blair  v.  Wait.  69  N.  Y. 

150    Ind.    536,    551.    50    N.    E.    741  US. 
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against  good  conscience,  and  is  regarded  by  courts  of  equity  and  law  as 
fraud.!"" 

§  143.  (129)  Owner  ignorant  of  rights — ^When  estopped. — ^It  is  no 

doubt  true  that  if  the  person  against  whom  the  dedication  is  asserted 
was  ignorant  of  his  rights,  and  was  free  from  culpable  negligence  and 
evil  motive,  there  would  be  no  implied  dedication,  nor  would  there  be 
if  the  person  claiming  it  had  full  knowledge  of  all  the  facts.  But  even 
if  ignorant  of  his  rights,  the  owner  would  be  estopped,  if  guilty  of. 
culpable  negligence,  as  against  those  misled  thereby.!"^ 

§  144.  (130)  Permissive  use  or  license — "No  dedication. — ^The  in- 
tent essential  to  a  valid  dedication  must  be  to  vest  an  easement,  at 
least,  in  the  public.  Where  there  is  nothing  more  than  a  mere  license 
there  is  no  dedication.  Where  the  use  is  merely  permissive,  with  author- 
ity in  the  owner  of  the  servient  estate  to  put  an  end  to  the  use  at  his 
pleasure,  there  is  no  dedication ;  nor,  in  such  a  case,  are  there  such  acts 
as  will  enable  the  courts  to  infer  an  intent  to  dedicate.^"^  He  who 
claims  against  the  owner  of  the  fee  an  easement  in  lands  must  show 
either  a  grant,  a  continued  user  for  twenty  years,  or  facts  from  which 
an  intent  to  dedicate  the  land  can  be  fairly  inferred.^"^  While  it  is 
true  that  the  intent  to  dedicate  may  be  inferred  from  facts  without 
proof  of  express  declarations,  yet  it  is  also  true  that  the  facts  must  be 
such  as  indicate  an  unequivocal  intent  to  devote  the  strip  of  land  to  the 
public  use.  But  the  intent  which  must  be  shown  to  be  unequivocal  is 
that  indicated  by  the  acts,  and  not  that  concealed  within  the  mind  of 
the  landowner. 

^"Stevens  v.   Dennett,   51   N.   H.  Dicken  v.  Liverpool  &c.  Co.,  41  W. 

324;    Anderson   v.   Hubble,   93   Ind.  Va.  511,  23  S.  E.  582;  Weiss  v.  Bor- 

570,    47   Am.   Rep.    394n;    Gregg   v.  ough  of  South  Bethlehem,   136  Pa. 

"Wells,  10  Ad.  &  B.  90.  St.  294,  20  Atl.  801;   Field  v.  Mark, 

^"This  is  no  more  than  an  appli-  125    Mo.   502,   28    S.   W.   1004,   1008 

cation  of  a  familiar  principle  appli-  (citing  text) ;    Tutwiler  v.  Kendall, 

cable  to  all  equitable  estoppels.   See  113  Ala.  664,  21  So.  332;   Columbia 

Klenk  v.  Town  of  Walnut  Lake,  51  &c.    R.    Co.   v.    City    of    Seattle,    S3 

Minn.  381,  53  N.  W.  703,  704.  Wash.   513,   74  Pac.  670;    Postal   v. 

^"=See  Illinois  Ins.  Co.  v.  Little-  Martin  (Neb.),  95  N.  W.  8;  Behrens 

field,  67  111.  368;  Quinn  v.  Anderson,  v.  Richards  (1905),  74  L.  J.  Ch.  615, 

70  Cal.  454,  11  Pac.  746;   Tucker  v.  2  Ch.  614. 

Conrad,  103  Ind.  349;    Barraclough       ^™City   of   Topeka   v.    Cowee,   48 

V.  Johnson,  8  Ad.  &  El.  99;   Rozell  Kan.  345,  29  Pac.  560,  564  (quoting 

V.  Andrews,  103  N.  Y.  150,  8  N.  B.  text).  Unless  otherwise  provided  by 

513;    O'Neill   v.    Annett,    3    Dutch,  statute. 
(N.    J.)    291,    72    Am.    Dec.    364; 
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§  145.  (131)  Moral  turpitude — When  involved. — It  is  settled  law 
that  while  mistakes  may  be  corrected  between  the  immediate  parties, 
or  against  those  who  have  notice,  yet  they  cannot  be  corrected  as 
against  purchasers  in  good  faith,  who  have  acted  on  the  faith  of  ap- 
pearances created  by  the  act  of  the  parties.  The  reason  which  supports 
this  doctrine  is,  not  that  the  parties  to  the  deed  have  been  guilty  of 
wrong,  but  that,  having  created  appearances  which  have  misled  others, 
they  are  estopped  in  good  conscience  to  deny  the  reality  of  what  their 
conduct  indicated.  One  of  the  maxims  of  the  law  is  that,  "if  one  of  two 
innocent  parties  must  sufEer  by  the  act  of  a  third,  he  who  enabled  the 
third  to  occasion  the  loss  must  sustain  it,"  and  this  maxim.  Professor 
Pomeroy  says,  constitutes  "the  bed  rock  of  the  doctrine  of  equitable 
estoppel."^"*  There  is  quite  as  much  reason  for  applying  this  rule  to 
dedications  of  laud  for  public  ways  as  there  is  for  applying  it  to  any 
other  case,  and  whenever  that  maxim  does  apply  it  is  very  clear  that 
the  question  whether  there  was  or  was  not  actual  fraud,  is  altogether 
immaterial.  Very  many  adjudged  cases  illustrate  and  apply  this  equit- 
able maxim,  and  it  will  be  found  that  all  of  them  enforce  a  principle 
which  underlies  the  whole  doctrine  of  intent  in  implied  dedication.  In 
none  of  these  cases  is  the  element  of  moral  turpitude  given  considera- 
tion against  the  innocent  person,  but  in  aU  of  them  the  controlling  con- 
sideration is  that  the  innocent  plaintiS  who  has  been  misled  by  appear- 
ances, created  or  suffered  by  the  defendant,  although  the  latter  is  not 
guilty  of  moral  wrong,  ought  not  in  good  conscience  be  required  to 
bear  the  loss.  The  general  principle  which  runs  through  all  kindred 
cases  is  that  he  must  bear  the  loss  whose  conduct  has  misled  one  who 
has  acted  in  good  faith,  and  with  care  and  diligence.^°°  If  we  adhere 
to  this  fundamental  principle,  then  our  conclusion  must  be  that  if 
the  landowner's  conduct  is  such  as  to  indicate  to  men  of  ordinary 
prudence  that  there  was  an  intent  to  dedicate,  the  question  of  evil 
purpose  or  fraudulent  design  ought  not  to  enter  into  the  investiga- 
tion.^"^ It  is  not,  however,  to  be  supposed  that  the  landowner  who  acts 
in  good  faith,  and  is  not  guilty  of  culpable  negligence,  is  to  be  estopped 
from  contesting  the  right  of  the  public  to  the  way;  but  one  who  knows 
all  the  facts,  and  yet  so  conducts  himself  as  to  induce  the  belief  that  he 

»«Tayler  v.  Great  Indian  Penin-  9   S.  Dak.   380,  69  N.  W.  582,  584 

sula  R.  Co.,  4  D.  &  J.  559;    Quick  (citing  text). 

V.  Milllgan,  108  Ind.  419,  9  N.  B.  392,        ^"■Kerr  Fraud  and  Mistake,  136; 

58  Am.  Rep.  49.  Swan  v.  Australasian  Co.,  2  H.  & 

'"^  Sweatman  v.  City  of  Deadwood,  C.  175,  182. 
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has  dedicated  the  way  to  the  public,  cannot  justly  claim  to  be  without 
fault.  The  fault  is  in  doing  or  suffering  the  things  which  create  the 
belief,  and  the  element  of  fraud  involving  moral  turpitude  emerges 
when  the  attempt  is  made  to  deny  the  conduct  and  thus  entail  loss 
upon  those  who,  themselves  free  from  negligence  and  wrong,  have 
relied  upon  the  conduct  and  acquired  rights  on  the  faith  of  what  is 
implied. 

§  146.  (132)  Estoppel  of  landowner  by  open  conduct  relied  on  by 
others. — The  principle  which  sustains  the  theory  that  the  doctrine  of 
implied  dedication  rests  upon  the  open  conduct  of  the  owner  of  the 
soil,  will  be  found  to  be  an  old  and  well  established  one.  It  is  thus 
stated  by  an  elementary  writer,  who,  in  speaking  of  estoppels  founded 
on  admissions,  says :  "It  is  of  no  importance  whether  they  were  made 
in  express  language  to  the  person  himself,  or  implied  from  the  general 
and  open  conduct  «f  the  party.  For,  in  the  latter  case,  the  implied 
declaration  may  be  considered  as  addressed  to  every  one  in  particular 
who  may  have  occasion  to  act  upon  it.  In  such  cases  the  party  is 
estopped  on  grounds  of  public  policy  and  good  faith  from  repudiating 
his  own  representations."^"^  This  principle  is  applied  to  dedication  in 
a  forcible  and  well  reasoned  case  by  the  supreme  court  of  Connecti- 
cut.^"^ In  another  case  it  was  said :  "He  who  induces  the  public  to  be- 
lieve his. land  a  gift,  or  knowingly  permits  them  to  use  or  treat  it  as 
their  own,  until  they  have  so  accustomed  themselves,  and  adjusted  their 
property  and  accommodated  their  business  to  it,  that  they  cannot,  with- 
out detriment,  be  dispossessed,  confers  that  which  he  can  no  more  re- 
sume without  a  wrong  than  he  can  rightfully  seize  what  was  acquired 
otherwise  than  by  his  gift.  'Turpe  est  fidem  fallere,'  'It  is  base  to 
disappoint  the  expectations  we  have  authorized,'  is  the  keynote  of  the 
common  and  the  civil  law  of  which  equity  is  compounded."^°° 

§  147.  (133)  Use  with  assent  of  owner. — In  speaking  of  implied 
dedications  Professor  Greenleaf  says:  "The  right  of  the  public  does 
not  rest  upon  a  grant  by  deed,  nor  under  twenty  years'  possession; 
but  upon  the  use  of  the  land  with  the  assent  of  the  owner  for  such  a 
length  of  time  that  the  public  accommodation  and  private  rights  might 

'"Greenl.  Evidence,  §  207.  See    also,    Schettler    v.    Lynch,    23 

"»  Noyes  v.  Ward,  19  Conn.  250.        Utah  305,  64  Pac.  955. 
iMparrlsh  v.  Stephens,  1  Ore.  59. 
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be  materially  affected  by  an  inteoruption  of  the  enjoyment."*^"  This 
view  of  the  law  is  sustained  by  many  adjudged  cases.^^^  The  assent 
here  meant  is  assent  tq  the  use  of  the  land  as  a  road  or  street  fully 
withui  the  dominion  of  the  public,  and  not  merely  a  permissive  use 
with  a  right  in  the  owner  of  the  soil  to  recall  the  permission  at  his 
pleasure.^^^  The  assent  to  the  use  need  not,  however,  as  appears  from 
the  cases  we  have  cited  and  the  considerations  we  have  stated,  be  ex- 
pressly declared,  nor  be  manifested  in  any  particular  manner,  but  may 
be  implied  from  conduct^^^^  as  in  other  eases  where  the  issue  is 
as  to  the  rights  of  the  litigants  in  real  property ;  and  in  making  infer- 
ences from  cctaduct,  courts  and  juries  are  governed  by  the  rules 
which  obtain  in  such  eases. 

§  148.  (134)  Donor  does  not  warrant  fitness  of  land  for  street. — 
An  awner  who  dedicates  a  way  to  the  public  neither  warrants  nor 
represents  that  the  land  is  fit  for  the  purpose,  but  the  public  takes  it 
as  it  is  granted,  and  in  the  condition  in  which  it  is  at  the  time  of  the 
dedieation.^^^  If  there  are  excavations  or  obstructions  in  the  land  dedi- 
cated the  owner  is  not  chargeable  with  the  expense  of  filling  or  remov- 
ing them,  noir,  after  the  dedication  is  fully  complete  by  acceptance 
and  the  way  has  passed  under  the  control  of  the  public  authorities, 
is  he  responsible  for  injuries  resulting  from  the  unsafe  condition  of 
the  way,  unless  he  has  made  it  so  by  some  wrongful  act.^^* 

§  149.  (135)  Dedication  by  state  or  nation. — A  dedication  may  be 
presumed  against  the  state  or  nation  in  lands  owned  by  it  in  the 
capacity  of  a  private  proprietor.   This  may  be  considered  the  general 

""areenl.  Evidence,  §  662.  Pence  v.  Bryant,  54  W.  Va.  263,  46 

"^Clty    V.    Wright,    69    111.    318;  S.  E.  275,  277   (citing  text). 

Smith  V.  Flora,  64  111.  93;   Bidinger  "^See   Smith   v.    State    (Tex.  Cr. 

V.  Bishop,  76  Ind.  244;   Summers  v.  App.),  40  S.  "W.  736. 

State,  51  Ind.  201;   State  v.  Hill,  10  '"a  Lonaconing  &c.  R.  Co.  v.  Con- 

Ind.  219;  Hays  v.  State,  8  Ind.  425;  solidation    Coal    Company,    95    Md. 

Parrlsh    v.    Stephens,    1    Ore.    59;  630,  5S  Atl.  420,  422. 

Mayor  v.  Franklin,  12  Ga.  239;   Case  "=  See  post,  §  163  (148),  also.  New 

V.  Favier,  12  Minn.  89;  City  of  San  Windsor  v.   Stockdale,   95   Md.   196, 

Francisco  v.  Scott,  4  Cal.  114;   Pen-  52  Atl.   596. 

quite  V.  Lawrence,  11  Ohio  St.  274;  "*  State   v.    Society   &c.    44  N.   J. 

Schenley  v.   Commonwealth,  36  Pa.  Law  502  (approved  in  46  N.  J.  Law 

St.  29,  78  Am.  Dec.  359;   Gamble  v.  274);   Fisher  v.  Prowse,  2  B.  &  S. 

St.  Louis,  12  Mo.  617,   618;   Arrow-  770,  31  L.  J.  Q.  B.  212;   Robbins  v. 

smith  V.  New  Orleans,  24  La.  Ann.  Jones,  15  C.  B.   (N.  S.)  221;   Com- 

194;    Schettler  v.   Lynch,   23   Utah  well  v.  Metrop.  Com.  of  Sewers,  10 

305,  64  Pac.  955,  956  (quoting  text);  Exch.  771. 


169  DEDICATION.  §    150 

rule,  but  it  is  to  be  taken  with  some  qualifications,  to  be  hereafter  dis- 
cussed. In  an  English  case^^°  it  was  said  by  the  chief  justice,  Lord 
Denman,  that;  "The  crown  may  certainly  dedicate  to  the  public,  and 
be  bound  by  acquiescence  in  long  public  user.  I  think  the  public  are 
not  bound  to  inquire  whether  this  or  that  owner  would  be  more  likely 
'  to  know  his  rights  and  to  assert  them ;  and  that  we  have  gone  quite 
wrong  in  entering  upon  such  inquiry.  Enjoyment  for  a  great  length 
of  time  ought  to  be  sufficient  evidence  of  dedication  unless  the  state 
of  the  property  has  been  such  as  to  make  dedication  impossible."  As 
a  general  rule,  dedication  of  ways  over  the  national  domain  cannot 
well  be  implied  against  the  United  States,^^*'  and  there  are  doubtless 
other  cases  where  dedication  cannot  be  presumed,  because  the  situa- 
tion and  surroundings  are  such  as  to  forbid  it. 

§  150.  (136)  State  may  hold  property  for  public  or  private  pur- 
pose.— Where  the  state  or  nation  enters  into  a  contract,  or  acquires 
property  for  a  purpose  not  essentially  public,  the  rules  applicable  to 
private  persons  under  like  conditions  apply,  in  a  general  sense,  to  the 
state  or  nation.  It  is  not  strictly  accurate  to  say  that  the  property  is 
held  as  private  property,  for  a  state  or  nation  cannot,  in  a  strict  sense, 
be  said  to  hold  property  for  private  purposes,  but  there  is  a  distinction 
between  purposes  purely  public  and  purposes  of  a  private  nature. 
Thus,  if  the  state  should  take  land  for  the  purpose  of  a  public  way 
the  purpose  would  be  essentially  public,  but  if  it  should  buy  in  land 
sold  upon  the  foreclosure  of  a  mortgage  executed  to  it,  or  should  take 
property  in  payment  of  a  debt  due  to  it,  the  purpose  for  which  the 
property  would  be  held  would  be,  in  a  qualified  sense,  priva,te.  It  is 
not  always  easy  to  discriminate  between  public  and  private  rights  of 

'•'Regina  v.  East   Mark,   11   Ad.  Parchen   v.   Ashby,   5   Mont.    68,    1 

&  B.   N.   S.   877.     See  also,   Boston  Pac.   204;    Davenport  v.  Buffington, 

V.  Lecraw,  17  How.  (U.  S.)  426.  15  97  Fed.  234. 

L.  ed.  118;  Oswego  v.  Oswego  Canal        "'See  Phipps  v.  State,  7  Blackf. 

Co.,  6  N.  Y.  257;   Rapley  v.  Martin  (Ind.)   512;   Bigelow  v.  Hillman,  37 

('New  South  Wales),  4  Sup.  Ct.  173;  Me.    52.      But    compare    Turner    v. 

Turner     v.     Walsh      (New     South  Walsh  (New  South  Wales),  1  L.  R. 

Wales),    1    L.    R.    83    (on    appeal  83    (on   appeal,  L.  R.  6  App.   Cas. 

L.    R.    6    App.    Cas.    636);     Com-  636).     By    "national    domain"    we 

monwealth   v.   Borough  of   Beaver,  mean  the  wild  uninclosed  lands  of 

171  Pa.  St.  542,  33  Atl.  112;  Cook  v.  the  United  States  and  not  property 

City  of  Burlington,  30  Iowa  94,   6  which  it  devotes  to  what  may  be 

Am.  Rep.   649;    Snowden  v.  Loree,  called  private  uses.    And  see  post, 

122  Fed.  493;  Ashby  v.  Hall,  119  U.  §  182  (164). 
S.  526,  7  Sup.  Ct.  308,  30  L.  ed.  469; 
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the  state  in  land,  nor  to  accurately  define  the  term  "private,  property" 
when  used  in  this  connection.  There  is,  however,  a  recognized  distinc- 
tion between  the  two  rights,  public  and  private.^^^  The  cases  in 
which  the  discussion  of  the  general  subject  most  frequently  occurs 
are  those  in  which  the  rights  and  liabilities  of  public  corporations  are 
concerned,  and,  while  it  is  true  that  the  same  rules  cannot  be  applied 
to  the  state  that  prevail  where  the  interests  of  public  corporations,  such 
as  towns,  cities  and  counties  are  involved,  still  these  discussions  furnish 
illustrations  of  the  nature  of  the  distinction.^^* 

§  151.  (137)  No  dedication  presumed  where  state  holds  land  for 
public  purpose. — The  character  of  the  holding  by  the  state  must  al- 
ways exert  an  important  influence  upon  the  question  of  dedication.  We 
think  it  safe  to  say  that  a  dedication  can  never  be  presumed  where  the 
land  is  held  by  the  state  for  a  purely  public  purpose,  and  where  the 
efEeet  of  dedication  would  be  to  create  a  way  incompatible  with  that 
purpose,  or  to  materially  interfere  with  it.  Where  the  land  is  held 
for  a  private  purpose,  using  the  term  "private  purpose"  in  the  qualifi.ed 
sense  heretofore  spoken  of,  dedication  may  be  presumed  under  cir- 
cumstances substantially  the  same  as  those  under  which  it  might  be 
implied  against  a  private  citizen.  Public  corporations,  although  they 
are  really  local  governmental  bodies,  do  not  stand  upon  the  same  foot- 
ing with  the  state,  and  dedications  may  be  implied  against  them, 
under  the  like  facts  and  conditions  as  in  cases  against  individuals.  This, 
of  course,  is  not  to  be  understood  as  intimating  that  there  may  not  be 
something  in  the  situation  and  character  of  the  land  of  a  public  cor- 
poration, and  the  terms  upon  which  it  is  held,  that  would  absolutely 
forbid  the  presumption  of  a  dedication.  Whether  the  owner  of  the  land 
be  the  state  itself,  or  some  one  of  the  local  political  organizations  of 
the  commonwealth,  there  wiU  be,  it  is  obvious,  in  the  very  nature  of 
its  constitution,  and  the  tenure  of  its  holding,  an  element  which  will 
always  make  the  ease  unlike  that  of  an  individual  landowner,  and  it 
cannot,  therefore,  be  strictly  correct  to  say  that  the  rules  are  the 
same  as  those  which  apply  in  cases  against  individuals,  but  it  is 

"'Tomlin    v.    Cedar    Rapids    &c.  Iowa  276;  Foster  v.  Fowler,  60  Pa. 

Light  Co.,  141  Iowa  599,  120  N.  W.  St.  27;    New  Orleans  v.   Insurance 

93,  94,  22  L.  R.  A.   (N.  S.)  530,  533  Co.,  23  La.  Ann.   61;   President  &c. 

(citing  text).  v.  Indianapolis,  12  Ind.  620;  Green 

'^'Holladay    v.    Frisbie,    15    Cal.  v.  Marks,  25  III.  204. 
630;  Davenport  v.  Insurance  Co.,  17 
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safe  to  say  that  the  rules  are  substantially  the  same.  This  will  be 
granted  when  it  is  brought  to  mind  that  where  the  rights  of  citizens 
are  concerned,  much  depends  upon  the  condition  of  the  owner,  the 
locality,  character  and  surroundings,  of  the  property,  and  that  all 
these  things  are  to  be  taken  into  consideration  in  determining  whether 
there  was  the  animus  dedicandi,  or  an  estoppel  concluding  the  owner 
from  denying  the  apparent  intent  indicated  by  his  acts. 

§  152.  (138)  Dedication  as  against  married  women. — ^Whether  an 
implied  dedication  can  be  presumed  against  a  married  woman  is  a 
question  not  free  from  difficulty.  In  one  of  the  courts  it  is  held  that, 
as  the  statute  expressly  prohibits  a  married  woman  from  conveying  her 
land  except  by  deed,  in  which  her  husband  joins,  she  cannot  be  bound 
by  an  estoppel  in  pais,  and  this  doctrine,  carried  out  in  logical  strict- 
ness, would  lead  to  the  conclusion  that  she  could  not  be  bound  by  an 
implied  dedication.^^'  Even  in  that  court  there  has  been  much  conflict 
of  opinion  upon  the  question,^^"  and  it  is  doubtful  whether  the  court 
would  not  relax  the  rule  in  cases  where  the  facts  were  clear,  the  public 
interest  important,  and  the  necessity  imperious.  We  think  there  may 
be  cases  in  which  married  women  may  be  estopped,  by  their  conduct, 
to  deny  the  right  of  the  public  in  the  highway,  but  that,  in  order  to 
produce  this  result,  the  evidence  should  make  a  stronger  case  than  if 
the  dedication  were  asserted  against  one  not  under  legal  disability.  The 
weight  of  authority  sustains  the  doctrine  that  a  married  woman  may 
be  bound  by  an  estoppel  in  pais,  although  it  is  perhaps  true  that 
stronger  circumstances  are  required  to  be  shown  than  in  the  case  of  one 
fully  competent  to  contract.^^^  If  it  be  true  that  a  feme  covert  may  be 
estopped  by  matter  in  pais,  then  it  must  follow  that  a  dedication  may 

""  Behler  v.  Weybum,  59  Ind.  143;  ers   v.    Simmons,    54   Miss.    520,    28 

Suman  v.    Springate,    67   Ind.   115;  Am.  Rep.  372;  Towles  v.  Fisher,  77 

City    of   Indianapolis   v.    Patterson,  N.    C.    437;    Farrow    v.    Farrow,    1 

112  Ind.  344,  14  N.  B.  551.  Dela.    Ch.    457;    Howell   v.    Hale,    5 

""Catling  V.  Rodman,  6  Ind.  289;  Lea  (Tenn.)  405;  Patterson  v.  Law- 

Scranton    v.    Stewart,    52    Ind.    68;  pence,  90  111.  174,  32  Am.  Rep.  22; 

King  V.  Rea,  56  Ind.  1.  Elmendorf   v.    Lockwood,   57   N.   Y. 

"^Stafford  v.  Stafford,  1  De  G.  &  322;    2  Pom.  Bq.,   §   814;    2  Bishop 

J.  193;  Drake  v.  Glover,  30  Ala.  382;  Married   Women,    §    490.      But    see 

St.  Louis  &c.  R.  Co.  V.  Foltz,  52  Fed.  Bemis  v.  Call,  10  Allen  (Mass.)  512; 

627;    Bigelow  v.   Foss,   59  Me.  162;  Lowell  v.  Daniels,  2   Gray    (Mass.) 

Cravens   v.    Booth,    8    Tex.    243,   58  161,    61    Am.    Deo.    448;     Innis    v. 

Am.    Dec.    112n;     Cooley   v.    Steele,  Templeton,  95  Pa.   St.  262,  40  Am. 

2    Head    (Tenn.)    605;    Conolly   v.  Rep.  643;   Davison's  Appeal,  95  Pa. 

Branstler,  3  Bush  (Ky.)  702;   Shiv-  St.  394,  39  Am.  Rep.  792. 
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be  presumed,  for  it  rests  upon  the  same  principle.^^^  There  is  a  plain 
distinction  between  an  implied  dedication  and  an  express  one,  and  it 
by  no  means  follows  that,  because  a  married  woman  cannot  make  an 
express  dedication,  none  can  be  presumed  against  her.  In  the  case  of 
an  implied  dedication  she  is  held  bound,  because  it  would  be  a  fraud 
upon  the  rights  of  others  to  permit  her  to  gainsay  her  conduct  and 
deprive  them  of  rights  acquired  upon  the  faith  of  what  her  acts  and 
declarations  implied.  Where  the  conduct  of  the  feme  covert  has  been 
such  as  would  make  it  a  fraud  upon  the  rights  of  others  to  suffer  her 
to  reclaim  the  way,  then,  we  think,  she  should  not  be  permitted  to  com- 
mit the  wrong,  and  thus  deprive  of  their  rights  those  who  had  been 
induced  to  act  in  reliance  on  her  conduct.^^* 

§  153.  (139)  Dedication  as  against  married  women  under  enabling 
statutes. — The  rights  of  married  women  have  been  greatly  enlarged  in 
many  of  the  states  by  enabling  statutes,  and  where  such  statutes  are  in 
force  her  rights  are  to  be  determined  by  the  provisions  of  those  stat- 
utes.'-^* Where  the  statute  authorizes  her  to  deal  with  her  separate  real 
estate  as  if  she  were  a  feme  sole,  there  can,  of  course,  be  no  question  as 
to  her  right  to  make  an  express  dedication,  and  none  as  to  the  right 
of  the  public  toi  assert  an  implied  dedication  against  her.  If  the 
opening  of  the  way  would  improve  her  adjoining  land,  then  it  should, 
in  our  opinion,  be  held  that  she  is  authorized  to  mate  it  under  statutes 

^  See  Schenley  v.  Commonwealth,  and  note;   Lane  v.  Schlemmer,  114 

36   Pa.    St.   29,   78   Am.   Dec.   S59n;  Ind.  296,  15  N.  E.  454,  5  Am.  St.  621: 

Ward   v.   Davis,    3    Sandf.    (N.   Y.)  Jones  v.  Frost,  L.  R.  7  Ch.  App.  113 

502;   City  of  Indianapolis  v.  Kings-  Sharpe  v.  Poy,  L.  R.  4  Ch.  App.  35 

bury,  101  Ind.  200,  51  Am.  Rep.  749;  Coal    Co.    v.    Pasco,    79     111.    164 

Indiana  &c.  Co.   v.  Allen,   113  Ind.  Schwartz  v.    Saunders,   46    111.    18 

581,    15    N.    B.    446;    City    of    San  Drake  v.  Glover,  30  Ala.  382;    Ly 

Antonio  v.  Grandjean,  91  Tex.  430,  man    v.    Cussford,    15    Iowa    229 

41    S.    W.    477,    480    (citing   text);  Towles   v.    Fisher,    77    N.    C.    437 

Town  of  Johnson  City  v.  Wolfe,  103  Hoxie  v.  Price,  31  Wis.  82;  Reagan 

Tenn.  277,  52  S.  W.  991,  992  (citing  v.  Holliman,  34  Tex.  403;    Witheck 

text) .   Text  is  also  cited  in  Dulaney  v.  Witbeck,  25  Mich.  439. 
V.  Figg,  123  Ky.  291,  94  S.  W.  658,        "*  See  as  to  estoppel  under  these 

660.  statutes:  Fryer  v.  Rishell,  84  Pa.  St. 

"'This  is  certainly  the  rule  under  521;  Baum  V.  Mullen,  47  N.  Y.  577; 

the  statutes  enlarging  the  rights  of  Rowe  v.  Smith,  45  N.  Y.  230;  Hage- 

married  women.     Long  v.  Crosson,  bush  v.  Ragland,   78   111.  40;    God- 

119    Ind.    3,    21    N.    E.    450,    4    L.  frey  v.  Thornton,  46  Wis.  677;    St. 

R.  A.  783;  Rogers  v.  Union  Central  Louis  &c.  R.  Co.  v.  Foltz,  52  Fed. 

Co.,  Ill  Ind.  343,  12  N.  E.  495,  60  627. 
Am.  Rep.  701,  27  Am.  Law.  Reg.  50, 
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denying  a  right  of  alienation,  but  conferring  a  right  to  improve  her 
separate  property. 

§  154.  (140)  Dedication  as  against  infants. — Infants  may  be  es- 
topped by  matters  in  pais;^^°  and,  as  dedications  are  but  instances  of 
the  application  of  the  general  principle  of  equitable  estoppel,  it  must 
follow  that  there  may  be  cases  in  which  an  implied  dedication  may  be 
successfully  asserted  against  infants.  Ordinarily,  however,  there  can  be 
no  dedication  established  against  a  person  of  non-age  ;^^®  it  is,  indeed, 
only  in  very  rare  and  peculiar  eases  that  a  dedication  can  be  presumed 
against  a  person  under  such  a  legal  disability.  The  case  made  should 
be  so  strong  as  to  exhibit  actual  fraud  involving  an  evil  design  and 
corrupt  purpose. 

§  155.  (141)  Express  dedication  by  persons  under  disability. — In 

analogy  to  the  rules  which  prohibit  persons  under  disability  from  con- 
veying Ijinds  it  is  generally  held  that  express  dedications  cannot  as 
a  general  rule  be  made  by  infants,  married  women,  or  persons  of  un- 
sound mind.^^^  It  seems  clear  that  this  must  be  the  general  rule,  but 
we  believe  that  this  general  rule  is  not  entirely  without  its  exceptions, 
since  to  hold  otherwise  would  be  to  invest  such  persons  with  rights 
in  a  particular  class  of  cases  without  any  reason  or  priaciple  support- 

^  Barham  v.  Tuberville,  1  Swan  R.  Co.  v.  Crown  Point,  150  Ind.  536, 

(Tenn.)  437;  Whittington  v.  "Wright,  553,   50  N.  E.  741.    See  also,   Law- 

9  Ga.  23;    Story  Eq.  Jur.,  §  385;    2  renceburgh  v.  Wesler,  10  Ind.  App. 

Smitli  Lead.  Cas.  653;    2  Pow.  Eq.,  153,  37  N.  E.  956,  as  to  presumption 

§  815;   Goodman  v.  Winter,  64  Ala.  of  competency. 

410,  38  Am.  Rep.  13.  It  is  sometimes  ^Pearsall  v.  Post,  20  Wend.   (N. 

said  tliat  tlie  doctrine  of  estoppel  is  Y.)    Ill;    Baugan  v.   Mann,   59   III. 

inapplicable  to  infants.    Sackman  v.  492;    Todd  v.  Pittsburg  &c.  R.  Co., 

Wood,  25   Cal.   147;    Sims  v.   Ever-  19  Ohio  St.  514;  Watkins  v.  Peck,  13 

hardt,  102  U.  S.  300,  26  L.  ed.  87.  N.  H.  360;  Reimer  v.  Stuber,  20  Pa. 

But  in  these  and  other  cases  to  the  St.  458;  Melvin  v.  Whiting,  13  Pick, 

same  effect  the  action  sounded  in  (Mass.)    184;    Lowell  v.  Daniels,  2 

contract  and  not  in  tort.     The  case  Gray  (Mass.)  161,  168,  61  Am.  Dec. 

made  must  be  entirely  Independent  448.  See  also,  Pittsburgh  &c.  R.  Co. 

of  contract.     Ferguson  v.  Bobo,   54  v.  Crown  Point,  150  Ind.  536,  50  N. 

Miss.  121;   Dolarque  v.  Cress,  71  111.  E.  741;    McKey  v.  Hyde  Park,   134 

380;   McBeth  v.  Trabue,  69  Mo.  642;  U.  S.  84,  10  Sup.  Ct.  512,  33  L.  ed. 

Gilson  V.  Spear,  38  Vt.  311;   88  Am.  860.  An  Indian  is  regarded  as  under 

Dec.    659;    Fitts   v.    Hall,    9    N.    H.  legal   disability   where   the   consent 

441;  Montgomery  v.  Gordon,  51  Ala.  of  a  public  officer  is  necessary  to  the 

377;   Spencer  v.  Car,  45  N.  Y.  406,  6  conveyance  of  property  by  him,  and 

Am.  Rep.  112.  no    valid    dedication    can    be   made 

•™  But  disability  is  not,  in  the  first  by  him.  State  v.  O'Laughlln,  19  Kan. 

instance,  presumed.    Pittsburgh  &c,  504. 
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ing  the  exception.  Where  the  law  permits  a  married  woman  to  con- 
vey her  separate  estate  she  may,  no  doubt,  make  an  express  dedication, 
and  this  would  be  the  rule  in  cases  where  married  women  are  author- 
ized to  execute  conveyances  in  conjunction  with  their  husbands  an.d 
the  wife  joins  in  making  the  express  dedication. 

§  156.  (142)  Express  dedication  by  married  women — There  is 
strong  reason  for  holding  that,  under  some  circumstances,  a  married 
woman  may  make  a  valid  express  dedication.^^^  Possibly  the  validity 
of  a  dedication  could  not  be  rested  entirely  on  the  express  grant,  but 
there  may  be  such  attendant  circumstances'  as  appeal  so  powerfully  to 
equity  as  to  require  the  courts  to  sustain  the  grant  to  the  public.  A 
highway  may  frequently  operate  as  a  betterment  of  a  married  woman's 
estate,  and  where  it  does  so  operate  it  may  well  be  sustained  upon  un- 
deniable principles.  A  public  way  may  often  be  appurtenant  to  the 
land,  and,  as  such,  add  very  materially  to  its  value.^^'  If  a  married 
woman  should  build  a  mill  and  dedicate  a  highway  which  would  afford 
the  only  means  of  access  to  the  mill,  we  think  it  quite  clear  that  the 
way  might  be  considered  as  appurtenant  to  the  land  and  a  betterment 
of  it,  and,  if  so,  there  could  be  no  difficulty  in  upholding  the  dedica- 
tion. If  the  mill  property  in  such  a  case  as  that  supposed  should  be 
sold  it  seems  entirely  clear  that  the  grantee  would  acquire  an  interest 
in  the  highway  that  could  not  be  taken  from  him,  since  to  permit  that 
to  be  done  would  be  to  take  from  him  a  valuable  appurtenance.  It 
must  be  true  that  there  are  cases  in  which  a  dedication  by  a  married 
woman  will  be  upheld,  for  otherwise,  settled  principles  must  be  dis- 
regarded and  rank  injustice  be  done  by  the  courts.  We  are  persuaded 
that  a  careful  analysis  of  the  cases  and  a  just  application  of  just  prin- 
ciples wiU  result  in  the  conclusion  that  there  may  be  cases  in  which 
even  an  express  dedication  by  a  married  woman  will  be  held  effective. 

§  157.  (143)  Dower  cannot  be  claimed  in  dedicated  laud. — A  mar- 
ried woman  cannot  claim  dower  in  lands  dedicated  by  her  husband  to 
the  public.^^"  It  is  settled  that  dower  is  created  by  law  and  does  not 

"'  Todd  V.  Pittsburg  &c.  R.  Co.,  19  ™  Guynne  v.  Cincinnati,  3  Ohio  24, 

Ohio  St.  514.  17  Am.  Dec.   576;    Moore  v.  Mayor, 

™  City  of  Indianapolis  v.  Kings-  8  N.  Y.  110,  59  Am.  Dec.  173;  Man- 
bury,  101  Ind.  200,  221,  51  Am.  Rep.  Isato  v.  Meagher,  17  Minn.  265.  See 
749;  Ott  V.  Kreiter,  110  Pa.  St.  370,  also,  Orrick  v.  City  of  Ft.  Worth 
1  Atl.  724;  Cox  v.  James  59  Barb.  (Tex.  Civ.  App.),  32  S.  W.  443;  Ven- 
(N.  Y.)  144.  able  v.  "Wabash  &c.  R.  Co.,  112  Mo. 
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exist  by  virtue  of  contract,  and  that  it  is,  therefore,  within  the  power  of 
the  legislature  to  change  or  destroy  the  rights  of  a  married  woman  at 
any  time  before  they  have  vested.^^^  This  rule  prevails  where  dower 
has  been  abolished  and  an  estate  in  fee  substituted.^^^  Dedication  of 
land  to  public  use  is  placed  upon  the  same  general  principle  as  that 
on  which  rests  the  right  of  eminent  domain,  and  it  is  held  that  the 
property  interests  of  the  married  woman  must  yield  to  the  public 
necessity.^^' 

§  158.  (144)  Dedication  must  be  by  owner. — Dedications  can  only 
be  made  by  the  owner.^^*  But  it  has  been  held  that  the  fact  that  part 
of  the  land  dedicated  for  a  street  does  not  belong  to  the  dedicator  does 
not  invalidate  the  dedication  as  to  the  part  which  he  does  own.^'°   A 


103,  18  L.  R.  A.  68,  72,  20  S.  W. 
493  (quoting  text  with  approval) ; 
Benton  v.  St.  Louis,  217  Mo.  687, 
118  S.  W.  418,  129  Am.  St.  561. 

^Strong  V.  Clem,  12  Ind.  37,  74 
Am.  Dec.  200;  May  v.  Fletcher,  40 
Ind.  575;  Magee  v.  Young,  40  Miss. 
164,  90  Am.  Dec.  322;  Lucas  v. 
Sawyer,  17  Iowa  517;  Cunningham 
V.  Wilde,  56  Iowa  369;  Ware  v. 
Owens,  42  Ala.  212,  94  Am.  Dec. 
642;  Barbour  v.  Barbour,  46  Me.  9; 
Hilton  V.  Thatcher,  31  Utah  860,  88 
Pac.  20;  Bechtol  v.  Bechtol,  2  Alas- 
ka 397.  But  see  Leary  v.  Laflln,  101 
Mass.  334;  Sutton  v.  Askew,  66  N. 
C.  172. 

"^^  Duncan  v.  City  of  Terra  Haute, 
85  Ind.  104.  Compare  Simar  v.  Can- 
aday,  53  N.  Y.  298,  304,  13  Am.  Hep. 
523. 

^^2  Dillon  Municipal  Corp.  (2d 
ed.),  459;  1  Scribner  Dower,  582; 
Wheeler  v.  Kirtland,  27  N.  J.  Eq. 
534;  Melizet's  Appeal,  17  Pa.  449, 
55  Am.  Dec.  573;  Kennerly  v.  Mis- 
souri Ins.  Co.,  11  Mo.  204.  But  see 
Nye  v.  Taunton  Branch  R.  Co.,  113 
Mass.  277. 

*=*  Bruce  v.  Seaboard  Air  Line  Ry., 
52  Fla.  461,  41  So.  883;  Harding  v. 
Town  of  Hale,  83  111.  501;  Gentleman 
V.  Soule,  32  111.  272,  83  Am.  Dec.  264; 
Lee  V.  Lake,  14  Mich.  12,  90  Am. 
Dec.  220;  Leland  v.  Portland,  2  Ore. 
46;  Porter  v.  Stone,  51  Iowa  373;  2 
Greenl.  Ev.,  §  663;   Ward  v.  Davis, 


3  Sandf.  (N.  Y.)  502,  513;  Bushnell 
V.  Scott,  21  Wis.  457;  Pearsall  v. 
Post,  20  Wend.  (N.  Y.)  Ill;  Mc- 
Shane  v.  Moberly,  79  Mo.  41;  Lawe 
v.  Kaukauna,  70  Wis.  306,  35  N.  W. 
561;  Armstrong  v.  City  of  Topeka, 
36  Kan.  432,  13  Pac.  843;  Warren  v. 
Brown,  31  Neb.  8,  47  N.  W.  633.  See 
also,  Johnson  v.  Dadeville,  127  Ala. 
244,  28  So.  700;  James  v.  Illinois 
Cent.  R.  Co.,  195  111.  327,  63  N.  E. 
153. 

''"Earll  V.  City  of  Chicago,  136  111. 
277,  26  N.  E.  S70.  See  also.  Bright  v. 
Palmer,  20  Ky.  L.  771,  47  S.  W.  590. 
So,  one  who  holds  a  certificate  for 
school  land  may  dedicate  it  in  Cali- 
fornia. Watkins  v.  Lynch,  71  Cal. 
21,  11  Pac.  808.  And  one  who  has 
entered  land  may  dedicate  it,  al- 
though he  has  not  yet  obtained  a 
patent.  Rube  v.  Sullivan,  23  Neb. 
779,  37  N.  W.  666.  See  also.  City  of 
Napa  V.  Howland,  87  Cal.  84,  25  Pac. 
247;  City  of  Deadwood  v.  Whittaker, 
12  S.  Dak.  515,  81  N.  W.  908;  Nelson 
V.  Madison,  3  Biss.  (U.  S.  C.  C.)  244. 
But  the  general  rule  is  that  a  dedi- 
cation before  one  acquires  title  is 
not  good.  Boerner  v.  McKillip,  52 
Kan.  508,  35  Pac.  5;  Lee  v.  Lake,  14 
Mich.  12,  90  Am.  Dec.  220;  Kansas 
City  Mill  Co.  v.  Riley,  133  Mo.  574, 
34  S.  W.  835.  Unless  ratified  after 
he  does  acquire  it.  Hogaman  v. 
Dittmar,  24  Kan.  42;  Lee  v.  Lake,- 
14  Mich.  12,  90  Am.  Dec.  220.    Nor 
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person  in  possession  without  title  cannot  make  an  express  dedication 
of  the  land  so  as  to  bind  the  true  owner.^^"  One  of  several  tenants  in 
common  has  no  authority  to  make  a  dedication/'^  nor  can  one  who 
has  a  mere  equitable  right  of  reversion.^'*  It  has  been  held  that  a 
mortgagor  cannot  make  a  dedication  that  will  be  effective  as  against 
the  mortgagee,  unless  it  be  shown  that  he  assented.^^*  If,  however,  the 
mortgagee  releases  part  of  the  mortgaged  premises,  describing  it  as 
bounded  on  the  street  dedicated  by  the  mortgagor,  he  vdll  not  be  per- 
mitted to  afterwards  dispute  the  right  of  the  public  to  the  street.^*" 
A  tenant  cannot  dedicate  a  way  over  the  land  of  his  landlord.^*^  Where, 
however,  the  landlord  has  notice  of  the  act  of  the  tenant,  and  where 
there  is  long  continued  use  by  the  public  without  objection,  a  dedica- 
tion may  be  presumed  as  against  both  the  landlord  and  the  tenant. ^*^ 
Mr.  Woolrych,  in  comnienting  on  the  ease  we  have  referred  to,  says: 
"Here  it  is  obvious  that  the  landlord  had  several  opportunities  of  pro- 
hibiting the'  public  passage,  which  he  neglected,  and  notice  to  the  stew- 
ard was  notice  to  the  landlord."  A  tenant  in  possession  has  an  interest 


Is  It  good  when  made  after  he  has 
parted  with  all  title.  Baltimore  v. 
Northern  Cent.  R.  Co.,  88  Md.  427, 
41  Atl.  911;  Warren  v.  Brown,  31 
Neb.  8,  47  N.  W.  633.  But  an  equi- 
table title  may  be  sufiBcient.  Post, 
§  159  (145),  also  Watkins  v.  Lynch, 
71  Cal.  21,  11  Pac.  808;  Roberts  v. 
Columbia  &c.  Turnp.  Co.,  98  Tenn. 
133,  38  S.  W.  587.  And  see  as  to 
estoppel,  Anderson  v.  Bigelow,  16 
Wash.  198,  47  Pac.  426;  Rae  v.  Trim, 
27  Grant  Ch.  (U.  C.)  374. 

136  cyj.  y  Madore,  73  Me.  53;  Gen- 
tleman V.  Soule,  32  111.  271,  83  Am. 
Dec.  264;  Kansas  City  Milling  Co. 
V.  Riley,  183  Mo.  574,  34  S.  W.  835. 

i^'McBeth  V.  Trabue,  69  Mo.  B42; 
Scott  V.  State,  1  Sneed  (Tenn.)  629; 
City  of  St.  Louis  v.  Laclede  &c.  Co., 
96  Mo.  197,  9  S.  W.  581,  9  Am.  St. 
334.  But  see  Forney  v.  Calhoun 
County,  S4  Ala.  215,  4  So.  153,  20 
Am.  &  Eng.  Corp.Cas.  453;  Lake 
View  V.  LeBahn,  120  111.  92,  9  N.  E. 
269.  If  the  land  belongs  to  several 
having  different  interests  and  rights 
to  its  enjoyment,  all  must  usually 
join  or  consent  in  some  way  and  at 
some  time  in  order  to  make  a  good 
dedication.  Nlles  v.  Los  Angeles, 
125  Cal.  572,  58  Pac.  190;  Pierce  v. 


Roberts,  57  Conn.  31,  17  Atl.  275; 
Longworth  v.  Sedevic,  165  Mo.  221, 
65  S.  W.  260;  Clark  v.  Providence, 
10  R.  I.  437;  Gate  City  v.  Richmond, 
97  Va.  337,  33  S.  E.  615. 

i=«Tapert  v.  Detroit  &c.  Co.,  50 
Mich.  267.  Nor,  as  a  general  rule, 
is  the  remainderman  bound  by  the 
acts  of  the  owner  of  the  particular 
estate.  Rives  v.  Dudley,  3  Jones  Eq. 
(N.  C.)  126,  67  Am.  Dec.  231;  De- 
troit V.  Detroit  &c.  R.  Co.,  23  Mich. 
173.  Life  tenant  cannot  dedicate  any 
interest  in  the  fee.  McKinney  v. 
Duncan,  —  Tenn.  — ,  118  S.  W. 
683. 

"»Hoole  V.  Atty.  General,  22  Ala. 
190;  McShane  v.  Moberly,  18  Cen- 
tral L.  J.  17,  79  Mo.  41,  7  Am.  & 
Eng.  Corp.  Cas.  405;  Detroit  v.  De- 
troit &c.  R.  Co.,  23  Mich.  173;  Moore 
V.  Little  Rock,  42  Ark.  66. 

i"Vreeland  v.  Torrey,  34  N.  J. 
Eq.  312.  To  same  effect,  Bushnell  v. 
Scott,  21  Wis.  457. 

^•1  Gentleman  v.  Soule,  32  111.  271, 
83  Am.  Dec.  264;  Wood  v.  Veal,  5  B. 

6  Al.  454;  Harper  v.  Charlesworth, 
4  B.  &  C.  574,  591. 

i^'Rex  v.  Barr,  4  Camp.  16;  Wool- 
rych Ways,  10;   Davies  v.  Stephens, 

7  Carr.  &  P.  570. 


mil  DEDICATION.  §    159 

which  the  landlord  cannot  impair,  during  the  term,  by  a  dedication 
without  the  tenant's  consent.  This  question  has  not  been  expressly 
decided  so  far  as  we  can  ascertain,  but  Lord  Mansfield  has  indicated  an 
opinion  upon  it,^*^  and  his  opinion  is  in  harmony  with  the  rules 
which  protect  a  tenant's  right  in  cases  of  seizure  under  the  right  of 
eminent  domain,  as  well  as  with  the  elementary  principles  which 
secure  his  right  of  possession  against  invasion  by  the  landlord. 

§  159.  (145)  Dedication  by  equitable  owners,  trustees  and  agents. 
— The  owner  of  the  equitable  estate  may  make  a  dedication  which  will 
be  effective.^**  This  is  so  in  all  cases  where  the  full  beneficial  interest  is 
in  him,  although  the  naked  legal  estate  may  be  in  a  trustee,^*'  but 
theire  are  cases  in  which  a  trustee  may  make  a  dedication.^*"  If  one 
claiming  to  be  the  owner  should  make  a  dedication  it  would  un- 
doubtedly operate  against  him  if  he  should  afterward  acquire  the  title, 
although  at  the  time  the  dedication  was  made,  he  had,  in  fact,  no 
title. ^*'  An  executor,  or  an  administrator  authorized  to  take  the  land 
for  the  purpose  of  selling  it  to  pay  debts,  may  make  a  valid  dedica- 
tion.^*^ So  may  a  receiver.^*^  The  owner  of  a  particular  estate  cannot 
bind  the  remainderman  by  a  dedication,  but  if  the  latter  assent  it  is . 
otherwise. ^^^  An  agent  possessing  authority  may  set  apart  the  princi- 
pal's land  to  public  use,  and  a  ratification  will  validate  the  act  although 
there  was  originally  no  authority  to  perform  it.^°^    If  the  principal 

"'Woodyer  v.  Hadden,  5  Taunt,  per,  15  Mo.  634,  638;   Ragan  v.  Mc- 

125;  Woolrycli  "Ways,  9.  Coy,  29  Mo.  356;  Johnstone,  v.  Scott, 

i"Text  is   cited  to  this  effect  in  11  Mich.  232;   Doe  v.  Attica,  7  Ind. 

Meachem    v.    City    of    Seattle,    45  641;   Dover  v.  Pox,  9  B.  Mon.  (Ky.) 

Wash.  380,  88  Pac.  628,  631,  where  200;     Wright    v.    Tukey,    3    Cush. 

dedicators  were  in  possession  under  (Mass.)  290. 

the  Oregon  Donation  Act,  but  two  '"Prudden  v.  Lindsley,   29   N.   J. 

years  more  were   required   to   give  Eq.  615;   Pitts  v.  Mayor  &c.  of  Bal- 

them   a    perfect    legal    title,    which  timore,  73  Md.  326,  21  Atl.  52. 

they  afterwards  got  at  the  end  of  "'Nelson  v.  Madison,  3  Biss.  244; 

the  two  years.   See  also,  Getchell  v.  City  of  Napa  v.  Rowland,  87  Gal.  84, 

Benedict,  57  la.  121,  10  N.  W.  321;  25  Pac.  247.    Compare  Lee  v.  Lake, 

Mankato   v.   Willard,   13    Minn.   13,  14  Mich.  12,  90  Am.  Dec.  220. 

97  Am.  Dec.  208;   Pillsbury  v.  Alex-  "'Logansport  v.  Dunn,  8  Ind.  378; 

ander,  40  Neb.  242,  58  N.  W.  859,  Earle  v.  *Jew  Brunswick,  38  N.  J. 

and    cases    cited    in   the   following  Law  47. 

notes.  "»Broumel  v.  White,  87  Md.  521, 

"'City  of  Cincinnati  v.  White,   6  89  Atl.  1047. 

Peters    (TJ.   S.)    431,   8  L.  ed.  452;  ""  Smith  Leading  Cases,  95;  Rives 

Williams  v.   First  Presbyterian   So-  v.  Dudley,  3  Jones  Eq.   (N.  C.)   126, 

ciety,  1  Ohio  St.  478;    Baker  v.  St.  67  Am.  Dec.  231;  Detroit  v.  Detroit 

Paul,  8  Minn.  491;  Hannibal  v.  Dra-  &c.  R.  Co.,  23  Mich.  173. 
12 — Elliott  R.  and  S. 
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recognizes  a  plat  laid  out  by  the  agent  and  sells  lots  ynth  reference  to 
it,  he  will  be  deemed  to  have  ratified  the  acts  of  the  agent.^^^  A  guard- 
ian acting  under  the  sanction  of  the  court  may  make  a  dedication  of  the 
ward's  land.^^^ 

§  160.  (146)  Dedication  by  state  and  public  and  private  corpora- 
tions.— The  state  or  United  States  may,  of  course,  make  a  valid  ex- 
press dedication  of  a  way,  through  lands  of  which  it  is  thei  propri- 
etor,^°*  and  so,  also,  may  counties,  to^s,  cities  and  townships.  All 
public  corporations,  unless  prohibited  by  statute,  have  power  to  devote 
to  the  public  use  for  streets  and  roads  lands  of  which  they  are  owners, 
and  they  may  make  dedications  by  grant  or  in  the  manner  prescribed 
by  statute.^^^  Private  corporations  may  make  dedications  unless  for- 
bidden by  some  provision  of  their  charter,  or  the  statute  under  which 
they  are  incorporated.^^^  Where  public  corporations  plat  grounds  and 


''^United  States  v.  Chicago,  7 
How.  (U..  S.)  185,  12  L.  ed.  6G0; 
Barclay  v.  Howell's  Lessee,  6  Peters 
(U.  S.)  498,  8  L.  ed.  477;  Barteau  v. 
"West,  23  Wis.  416.  See  also,  Wirt 
V.  McEnery,  6  Am.  &  Eng.  Corp. 
Cas.  105,  21  Fed.  233.  A  husband 
cannot,  without  authority,  dedicate 
his  wife's  land.  City  of  Indianapolis 
V.  Patterson,  112  Ind.  344,  14  N.  E. 
551;  Marshall  v.  Anderson,  78  Mo. 
85. 

"=  Brown  v.  Manning,  6  Ohio  298, 
27  Am.  Dec.  255;  Shertzer  v.  Hill- 
man  Inv.  Co.,  52  Wash.  492,  100  Pac. 
982  (holding  that  a  corporation  had 
ratified,  in  this  way,  the  acts  of  its 
president  and  selling  agent). 

ii!s  Earle  v.  New  Brunswick,  38 
N.  J.  Law  47;  Clark  v.  Parker,  106 
Mass.  554;  City  of  Indianapolis  v. 
Kingsbury,  101  Ind.  200,  205,  51  Am. 
Rep.  749  (holding  also  that  a  com- 
missioner in  partition  may  do  so). 
But  see  New  Albany  v.  Williams, 
126  Ind.  1,  25  N.  E.  187.  ^ 

^=' Boston  v.  LeCraw,  17*  How.  (U. 
S.)  426,  15  L.  ed.  118;  Harper  v. 
Charlesworth,  4  B.  &  C.  574;  Com- 
monwealth V.  Borough  of  Beaver, 
171  Pa.  St.  542,  33  Atl.  112;  Hapley 
V.  Martin  (New  S.  Wales),  4  Sup. 
Ct.  173 ;  Wells  v.  Pennington  County, 
2  S.  Dak.  1,  48  N.  W.  305,  39  Am.  St. 
758;     Terre    Haute    &c.    R.    Co.    v. 


Scott,  74  Ind.  29;  Illinois  v.  Illinois 
Cent.  R.  Co.,  33  Fed.  780;  Matthie- 
son  &c.  Co.  V.  City  of  La  Salle,  117 
III.  411,  2  N.  E.  406,  8  N.  E.  81,  14 
Am.  &  Eng.  Corp.  Cas.  376;  Lindsay 
V.  City  of  Omaha,  30  Neb.  512,  46 
N.  W.  627,  27  Am.  St.  420,  33  Am. 
&  Eng.  Corp.  Cas.  465.  See  also 
Willock  V.  Beaver  Valley  R.  Co., 
222  Pa.  St.  590,  72  Atl.  237;  Snow- 
den  V.  Loree,  122  Fed.  493;  Guthrie 
V.  Beamer,  3  Okla.  652;  Davenport 
V.  Buffington,  97  Fed.  234,  38  C.  C. 
A.  453. 
^"  Story  v.  New  York  Elevated  R., 

90  N.  Y.  122,  43  Am.  Rep.  146;  Bos- 
ton v.  LeCraw,  17  How.  (U.  S.) 
426,  15  L.  ed.  118;    Board  v.  Huft, 

91  Ind.  333;  Mayor  v.  Franklin,  12 
Ga.  239;  State  v.  Woodward,  23  Vt. 
92;  Wright  v.  Victoria,  4  Tex.  375; 
San  Francisco  v.  Calderwood,  31 
Cal.  585,  91  Am.  Dec.  542. 

>™  Williams  v.  New  York  &e.  Co., 
39  Conn.  509;  Grand  Surrey  Canal 
Co.  V.  Hall,  1  M.  &  Gr.  393;  Green 
V.  Canaan,  29  Conn.  157;  People  v. 
Eel  River  &c.  Co.,  98  Cal.  665,  33 
Pac.  728;  Northern  Pac.  R.  Co.  v. 
City  of  Spokane,  56  Fed.  915;  Lake 
Erie  &c.  R.  Co.  v.  Town  of  Boswell, 
137  Ind.  336,  36  N.  E.  1103  (approv- 
ing text) ;  Central  R.  Co.  v.  City  of 
Bayonne,  52  N.  J.  Law  503,  20  Atl 
69.     See    also,    2   Elliott   Railroads 
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lay  off  streets,  public  squares,  parks  or  the  like,  they  will  be  held  to 
have  dedicated  the  land  to  the  public,  and  they  will  not  be  permitted 
to  revoke  the  dedication.  In  this  respect  they  occupy  substantially  the 
same  position  as  private  persons  would  under  like  circumstances  be 
deemed  to  occupy,  and  they  possess  no  more  power  or  right  to  revoke 
the  dedication  than  would  private  persons  similarly  situated. ^^^ 

§  161.  Dedication  by  private  corporations — ^Agents — ^Ratification. 

— As  shown  in  the  last  preceding  section,  private  corporations  having 
the  right  to  ovm  and  deal  with  land  usually  have  power  to  dedicate 
roads  and  streets  or  the  like  to  the  public  use.  This  is  ordinarily  true 
so  long  at  least  as  it  does  not  interfere  with  the  purposes  for  which  the 
company  was  incorporated. ^^^  As  appears  from  the  authorities  cited 
in  the  last  preceding  section,  and  from  others  as  well,^'°  railroad 
companies  have  often  been  held  bound  by  such  dedications.  So  have 
bridge,  canal  and  turnpike  companies,^^"  and  many  more  strictly 
private  corporations.^*^  In  comparatively  recent  cases  in  California 
it  has  been  held  that  a  corporation  as  well  as  an  individual  may  be 


(2d  ed.),  §  425;  City  of  West  End 
V.  Eaves,  152  Ala.  334,  44  So.  588; 
Hast  v.  Piedmont  &c.  R.  Co.,  52  W. 
Va.  396,  44  S.  E.  155,  157  (citing 
text) ;  Southern  Pac.  R.  Co.  v.  City 
of  Pomona,  144  Cal.  339,  77  Pac. 
929  (also  citing  text). 

"'State  V.  "Woodward,  23  Vt.  92; 
Story  V.  Elevated  R.,  90  N.  Y.  122, 
43  Am.  Rep.  146.  Of  course  in  some 
instances  of  merely  implied  dedica- 
tion there  would  have  to  be  a  sale 
of  lots  with  reference  thereto.  See 
also,  Willock  v.  Beaver  Valley  R. 
Co.,  222  Pa.  St.  590,  72  Atl.  237,  238, 
holding  that  a  purchaser  of  abut- 
ting lots  took  a  fee  to  the  center  of 
the  street  as  where  dedication  is  by 
an  individual,  but  that  the  orig- 
inal plan  had  been  changed  so  as  to 
make  the  street  narrower  before 
any  sale  had  been  made  or  rights 
acquired  by  purchasers. 

"» Hast  v.  Piedmont  &c.  R.  Co.,  52 
W.  Va,  396,  44  S.  B.  155.  See  for 
incompatible  use,  Paterson  v.  Pro- 
vost of  St.  Andrews  (1881),  6  App. 
Cas.  833.  And  compare  Mulliner  v. 
Midland  R.  Co.  (1879),  11  Ch.  D. 
611;    Rangeley   v.    Midland   R.   Co. 


(1867),  L.  R.  3  Ch.  310;  Matthews 
V.  Seaboard  Air  Line  Ry.,  67  S.  Car. 
499,  46  S.  E.  335,  65  L.  R.  A.  286. 

""See  1  Elliott  on  Railroads  (2d 
ed.),  §  425. 

1™  See  Village  of  Marseilles  v. 
Howland,  124  111.  547,  16  N.  E.  883; 
Comr's  Highways  of  Pontiac  v. 
Cobb,  104  Mich.  395,  62  N.  W.  554; 
State  V.  Dayton  &c.  Toll  Road  Co., 
10  Nev.  155;  State  v.  Snedker,  30 
N.  J.  L.  80;  Pittsburgh  &c.  R.  Co. 
v.  Com.,  104  Pa.  St.  583;  Valley 
Pulp  &c.  Co.  V.  West,  58  Wis.  599, 
17  N.  W.  554;  Grand  Surrey  Canal 
Co.  V.  Hall,  1  M.  &  Gt.  392;  Grand 
Junction  Canal  Co.  v.  Petty  (1888), 
21  Q.  B.  D.  273.  Assumed  and  con- 
ceded in  New  York  &c.  R.  Co.  v. 
Fair  Haven  &c.  R.  Co.,  70  Conn. 
610,  40  Atl.  607,  41  Atl.  169,  but 
held  no  dedication  under  the  fact. 

^"  See,  for  instance,  Shertzer  v. 
Hillman  Inv.  Co.,  52  Wash.  492,  100 
Pac.  982;  Maywood  Co.  v.  Village 
of  Maywood,  118  111.  61,  6  N.  E. 
866.  But  compare  Stacy  v.  Glen 
Ellyn  Hotel  &c.  Co.,  223  III.  546,  79 
N.  E.  133. 
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estopped  by  its  acts  from  disputing  or  denying  a  dedication,  so  that  no 
formal  record  of  an  act  of  dedication  by  the  corporate  oflBcers  is 
necessary/''^  and  that  it  is  bound  by  the  dedication  of  a  street  by 
its  agent  which  it  has  held  out  as  having  such  authority.^"^  So,  in 
a  late  case  in  another  state,  it  was  held  that  a  private  corporation  had 
dedicated  land  as  a  park  where  its  president  ajid  selling  agent  had 
made  a  map  showing  the  same  and  sold  lots  and  represented  the  exist- 
ence of  the  park  to  the  purchasers  as  an  inducement,  and  that  even, 
if  this  could  be  said  to  be  unauthorized  and  unknown  to  the  corpora- 
tion in  the  first  instance,  it  had  afterwards  been  ratified  by  the  cor- 
poration.^^*  But  officers  or  agents  of  a  corporation  do  not,  by  acting 
individually  and  without  authority,  make  a  dedication  that  will  bind 
the  corporation  where  they  do  not  purport  to  do  so,^*°  nor  can  they  do 
so  by  their  unauthorized  act  where  there  is  no  element  of  estoppel  or 
ratification  on  the  part  of  the  corporation.^"®  Indeed,  it  has  been  held 
that  unless  authorized  by  the  board  of  directors,  neither  the  president, 
the  general  manager,  nor  any  other  agent  of  a  private  corporation. 


^"^  Sussman  v.  County  of  San  Luis 
Obispo,  126  Cal.  536,  59  Pac.  24.  And 
it  was  held  that  the  trial  court  was 
justified  in  finding  dedication  of  a 
bridge  and  road  where  the  corpora- 
tion sold  lots  and  told  purchasers  it 
would  construct  the  bridge  and  open 
the  road,  which  it  did.  See  also. 
People  V.  Eel  River  &c.  R.  Co.,  98 
Cal.  665,  33  Pac.  728. 

^''Southern  Pac.  Co.  v.  City  of 
Pomona,  144  Cal.  339,  77  Pac.  929. 
See  also,  Hitchcock  v.  City  of  Ober- 
lin,  46  Kan.  90,  26  Pac.  466. 

i<"  Shertzer  v.  Hillman  Inv.  Co., 
52  Wash.  492,  100  Pac.  982.  See 
also.  Union  Co.  v.  Peckham,  16  R.  I. 
64,  12  Atl.  130;  Hughes  v.  Provi- 
dence &c.  R.  Co.,  2  R.  I.  493;  North- 
ern Pac.  R.  Co.  v.  Spokane,  56  Fed. 
915  (dedication  by  railroad  com- 
pany by  plat  and  sale  of  lots) ;  Bar- 
clay V.  Howell's  Lessee,  6  Peters  (U. 
S.)  498,  8  L.  ed.  477;  United  States 
v.  Chicago,  7  How.  (U.  S.)  185,  12 
L.  ed.  660;  Larson  v.  Chicago  &c. 
Ry.  Co.,  19  S.  Dak.  284,  103  N. 
W.  35. 

'"See  Pacific  Bridge  Co.  v.  Kirk- 
ham,  54  Cal.  588. 

'"  California  Nav.  &  Imp.  Co.  v. 


Union  Trans.  Co.,  126  Cal.  433,  58 
Pac.  936,  46  L.  R.  A.  825;  Hast  v. 
Piedmont  &c.  R.  Co.,  52  W.  Va.  396, 
44  S.  E.  155,  where,  among  other 
things,  in  the  syllabus  prepared  by 
the  court  it  is  said:  "A  dedication 
by  a  railroad  corporation,  to  bind 
the  corporation  beyond  revocation, 
must  be  made  by  the  directors,  or 
recognized  by  them  in  some  way,  or 
be  expressly  ratified  by  them,  or  by 
such  public  use  for  such  time  and 
under  such  circumstances  as  to  jus- 
tify the  inference  of  such  ratifica- 
tion. The  mere  act  of  officers  and 
agents  making  such  dedication  with- 
out authority  from  the  directors 
will  not  make  a  valid  dedication, 
unless  by  such  express  or  implied 
ratification.  Where  a  railroad  com- 
pany occupies  a  street  which  is  a 
public  highway  in  an  unincorpo- 
rated village,  and  acquires  a  lot 
with  intent  to  open  through  it  a 
way  in  place  of  the  street,  but  does 
nothing  more  to  evince  a  dedication 
than  to  tear  down  the  fence  around 
the  lot  and  allow  its  use  by  the 
public  for  a  way,  this  does  not  con- 
stitute an  irrevocable  dedication." 
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such  as  a  land  company,  has  power  to  dedicate  its  land  to  public  use.^'^ 
And  in  a  recent  case  in  Illinois  a  corporation  organized  to  operate  a 
summer  hotel  and  develop  certain  mineral  springs  was'  held  tO'  have 
no  power  to  subdivide  its  property  and  sell  lots  and  dedicate  a  portion 
of  it  to  the  public,  and  the  court  further  held  that  in  any  event  where 
the  corporate  books  and  records  failed  to  show  any  dedication,  and  the 
only  evidence  of  dedication  was  the  recollection  of  witnesses  who  had 
been  oflBcers  of  the  company  and  claimed  to  have  been  present  when  a 
resolution  of  dedication  was  passed,  while,  on  the  other  hand,  the  cor- 
poration thereafter  continued  to  pay  the  taxes  and  used  and  retained 
possession  of  the  property  as  its  own,  there  was  not  suiBcient  evidence 
to  establish  a  valid  dedication.^^* 

§  162.  (147)  No  grantee  other  than  the  public  is  essential  to  dedi- 
cation.— It  is  not  necessary  that  there  should  be  any  grantee  or  donee 
in  esse  to  take  the  fee,  nor  is  it  necessary  that  the  legal  title  should  pass 
out  of  the  owner ;  "the  rights  may  exist  in  the  public  and  have  no  other 
limitation  than  the  wants  of  the  community  at  large."^°*  Where  land 
is  dedicated  to  the  public  it  will  pass  to  a  corporation  created  for  the 
government  of  the  locality  by  operation  of  law.  When  the  inhabitants 
of  a  particular  locality  are  invested  with  the  government  thereof,  by 
the  erection  of  a  corporation,  the  law  invests  the  corporation  with  title 
to  the  ways  of  the  locality  in  trust  for  the  public  for  the  use  to  which 
they  were  set  apart  by  the  owners  of  the  fee  when  they  dedicated  the 
land  to  the  public.^"* 

>=^Town  of  West  Point  v.  Bland,  (U.  S.)  292,  3  L.  ed.  735;  Lade  v. 
106  Va.  792,  56  S.  E.  802,  also  hold-  Shepherd,  2  Stra.  1004;  Beatty  v. 
ing  that  a  memorandum  on  the  com-  Kurtz,  2  Peters  (U.  S.)  565,  7  L.  ed. 
pany  treasurer's  book  was  insuffi-  521;  Doe  v.  Jones,  11  Ala.  63;  Du- 
clent  if  evidence  at  all,  to  show  a  buque  v.  Maloney,  9  Iowa  450;  Car- 
dedication,  ter  V.  Portland,  4  Ore.  339;  CoflSn  v. 

^''^  Stacy  V.   Glen  Ellyn   Hotel  &c.  City     of    Portland,     27    Fed.     412; 

Co.,  223  111.  546,  79  N.  B.  133,  8  L.  Miller  v.  City  of  Indianapolis,   123' 

R.  A.    (N.   S.)    966n.    The  last  two  Ind.  196,  24  N.  E.  228.    "The  public 

cases  cited  seem,  in  some  respects,  is  an  ever  existing  grantee,  capable 

to  be  pretty  close  to  the  line,  but  of    taking    dedications    for    public 

the  ultimate  conclusion  or  decision  uses,   and   its    interests   are   a   suf- 

reached  seems  clearly  right,  even  if  ficient     consideration     to     support 

some    things    in    the    opinions    are  them."   Nelson  v.  Randolph,  222  111. 

questionable.      See    also,    Poole    v.  531,  78  N.  B.  914;   Warren  v.  Town 

Lake  Forest,  238  111.  305,  87  N.  E.  of  Jacksonville,  15  111.  236,  58  Am. 

320,  23  L.  R.  A.  (N.  S.)  809.  Dec.   610.     See  also.  Ham  v.   Dade- 

M»New  Orleans  v.  United  States,  ville,  100  Ala.  199,  14  So.  9  (munici- 

10  Peters  (U.  S.)  661,  9  L.  ed.  573;  pality  not  incorporated  at  the  time). 

Town  of  Pawlet  v.  Clark,  9  Cranch  ""County  Commissioners  v.  Lath- 
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§  163.  (148)  Conditions  and  limitations  may  be  annexed  to  dedi- 
cation.— An  owner  may  grant  whatever  estate  he  sees  fit,  and  may  an- 
nex conditions  and  limitations  to  his  grant  at  his  pleasure,  provided 
that  such  limitations  and  conditions  are  not  inconsistent  with  the  dedi- 
cation and  will  not  defeat  the  operation  of  the  grant-^'^  A  condition 
or  limitation  which  would  render  the  dedication  ineffectual  cannot  be 
annexed ;  thus,  a  man  cannot  reserve  possession  to  himself,  nor  reserve 
a  right  to  do  anything  in  the  way  which  will  destroy  its  character  as 
a  public  way.^^^  !N"or  can  there  be  a  valid  dedication  to  a  part  only 
of  the  public,  since  this  would  be  repugnant  to  the  purpose  of  the  dedi- 
cation, and  by  limiting  the  right  to  use  the  way  to  designated  individ- 
uals or  classes  of  persons,  the  general  public  would  be  excluded,  and 
this  would  render  it  impossible  for  the  public  to  complete  the  dedica- 
tion by  an  acceptance.^'^   The  donor  cannot  as  we  have  already  seen, 


rop,  9  Kan.  453;  Mayor  v.  Steam- 
boat, Charlt.  (Ga.)  342;  Doe  v. 
Jones,  11  Ala.  63;  Klinkener  v. 
School  District,  1  Jones  (Pa.)  444; 
Waugh  V.  Leech,  28  111.  488;  Canal 
Trustees  v.  Havens,  11  111.  554; 
Maywood  Co.  v.  Village  of  Maywood, 
118  111.  61,  6  N.  E.  866. 

"iRex  V.  North  Hampton,  2  M.  & 
S.  262;  Rex  v.  Hudson,  2  Stra.  209; 
Trustees  v.  Mayor,  33  N.  J.  Law  13, 
97  Am.  Dec.  696;  Antones  v.  Eslava, 
9  Porter  (Ala.)  527;  Mowry  v. 
Providence,  10  R.  I.  52;  Mercer  v. 
Woodgate,  L.  R.  5  Q.  B.  26;  Arnold 
V.  Blaker,  6  Q.  B.  433;  Fisher  v. 
Brown,  31  L.  J.  Q.  B.  213;  Hemp- 
hill V.  Boston,  8  Gush.  (Mass.)  195; 
Valentine  v.  Boston,  22  Pick. 
(Mass.)  75,  33  Am.  Dec.  711;  Petti- 
bone  V.  Hamilton,  40  Wis.  402;  Han- 
bury  V.  Woodward  Lumber  Co.,  98 
Ga.  54,  26  S.  E.  477;  People  v.  Wil- 
liams, 64  Colo.  498,  2  Pac.  393; 
Princeton  v.  Templeton,  71  111.  68; 
Gregory  v.  Ann  Arbor,  127  Mich. 
454,  86  N.  W.  1013;  Kemper  v.  Col- 
lins, 97  Mo.  644,  11  S.  W.  245.  May 
dedicate  for  use  of  pedestrians  only, 
Trenton  Water  Power  Co.  v.  Don- 
nelly, —  N.  J.  — ,  73  Atl.  597.  Thus 
he  may  reserve  the  right  to  have  a 
railroad  on  a  portion  of  the  street, 
as  this  does  not  destroy  its  char- 
acter. Tallon  V.  Mayor  &c.  of  Ho- 
boken,  60  N.  J.  L.  212,  37  Atl.  895; 


Ayres  v.  Penn.  R.  Co.,  48  N.  J.  L. 
44,  3  Atl.  885,  52  N.  J.  L.  405,  20 
Atl.  54;  City  of  Noblesville  v.  Lake 
Brie  &c.  R.  Co.,  130  Ind.  1,  29  N, 
E.  484,  485;  See  also,  Brunswick  &c. 
R.  Co.  V.  Waycross,  91  Ga.  573,  17 
S.  E.   674. 

^"  Fitzpatrick  v.  Robinson,  1  Hud- 
son &  Brook  565;  Blundell  v.  Cot- 
terall,  5  B.  &  A.  315;  Rex  v.  Leake, 
2  Nev.  &  M.  595;  Dawes  v.  Aaskins, 
8  C.  B.  N.  S.  248;  City  of  Noblesville 
V.  Lake  Erie  &c.  R.  Co.,  130  Ind.  1, 
29  N.  E.  484,  485  (citing  text); 
City  of  Des  Moines  v.  Hall,  24  Iowa 
234;  Richards  v.  Cincinnati,  31  Ohio 
St.  506;  Jackson  v.  Hartwell,  8 
Johns.  (N.  Y.)  422.  But  see  Duluth 
&c.  R.  Co.  V.  St.  Paul  &c.  R.  Co.,  49 
Minn.  201,  51  N.  W.  1163;  Gilbert 
V.  Eldridge,  47  Minn.  210,  49  N.  W. 
679,  13  L.  R.  A.  411;  Arnold  v. 
Blaker,  L.  R.  6  Q.  B.  433,  40  L.  J. 
Q.  B.  185;  Morant  v.  Chamberlain, 
6  H.  &  N.  541,  30  L.  J.  Exch.  299. 

"''Poole  V.  Huskisson,  11  M.  &  W. 
827;  Tupper  v.  Huson,  46  Wis.  646, 
1  N.  W.  3S2;  Trerice  v.  Barteau,  54 
Wis.  99,  11  N.  W.  244;  Tallmadge  v. 
East  River  Bank,  26  N.  Y.  105; 
Trustees  v.  Hoboken,  33  N.  J.  L. 
13,  97  Am.  Dec.  696;  Illinois  Ins. 
Co.  V.  Littlefield,  67  111.  368.  See 
also,  California  Academy  v.  San 
Francisco,  107  Cal.  334,  40  Pac.  426; 
Lake  Brie  &c.  R.  Co.  v.  Whitham, 
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annex  to  the  dedication  a  condition  that  the  way  shall  be  under  the 
control  of  other  public  or  corporate  officers  than  those  invested  by  law 
with  the  government  ■  of  the  local  territory  within  which  the  ways  are 
situated,  nor  can  he,  as  a  rule  at  least,  annex  any  condition  which  will 
have  the  efEect  to  take  from  the  proper  local  authorities  the  power 
to  improve  the  way  in  the  same  mode  as  other  public  ways  of  the 
locality  are  improved.^'*  Thus,  a  condition  in  a  deed  of  land  sold  a 
city  for  a  street,  providing  that,  as  part  of  the  consideration,  the 
grantor  and  the  remaining  portions  of  the  lot  should  not  be  charged 
with  any  costs  connected  with  the  extension  or  maintenance  of  the 
street  is  void.^^"  In  such  cases  the  general  rule  is  that  the  condition 
will  fall  and  the  grant  stand. ^^^  Subject  to  the  limitation  we  have 
stated,  the  dedication  must,  as  the  law  phrase  runs,  be  accepted  sec- 
undum formam  doni.^'''  It  is  stated  in  general  terms  in  some  of  the 
cases,  that  there  may  be  a  partial  acceptance,^^*  but  it  seems  to  us  that 
this  doctrine  must  be  taken  with  some  qualification.  If  the  donor 
should  consent  that  the  public  might  accept  part  and  reject  part,  then. 


155  111.  514,  40  N.  E.  1014,  28  L. 
R.  A.  612,  46  Am.  St.  355.  But  com- 
pare Beatty  v.  Kurtz,  2  Pet.  (U.  S.) 
566,  7  L.  ed.  521;  Colbert  v.  Shep- 
herd, 89  Va.  401,  16  S.  E.  246;  Scott 
v.  Des  Moines,  64  Iowa  438,  20 
N.  W.  752  (statute);  Wyandotte 
County  V.  Wyandotte  First  Presb. 
Ch.,  30  Kan.  620,  1  Pac.  109. 

™  Richards  v.  Cincinnati,  31  Ohio 
St.  506;  City  ot  Des  Moines  v.  Hall, 
24  Iowa  234,  5  Am.  Dec.  346;  Jack- 
son V.  Hartwell,  8  Johns.  (N.  Y.) 
422;  Trustees  v.  Peaslee,  15  N.  H. 
317;  Sloan  v.  McConahay,  4  Ohio 
157.  But  it  seems  that  a  dedication 
may  be  made  of  a  road  for  use  only 
during  the  winter  months.  Hughes 
V.  Bingham,  135  N.  Y.  347,  32  N.  E. 
78,  17  L.  R.  A.  454,  46  Alb.  L.  Jour. 
517.  Or  for  particular  purposes. 
Buffalo  V.  Delaware  &c.  R.  Co.,  39 
N.  Y.  Supp.  4. 

™  Pittsburgh  &c.  R.  Co.  v.  Oglesby, 
165  Ind.  542,  76  N.  E.  165  (citing 
text);  also  to  same  effect  are  Leg- 
gett  V.  City  of  Detroit,  1S7  Mich. 
247,  100  N.  W.  566;  Vrana  v.  City 
of  St.  Louis,  164  Mo.  146,  64  S.  W. 
180,  and  City  of  Shreveport  v. 
Shreveport  &c.  R.  Co.,  104  La.  Ann. 
260,  29  So.  129. 


™  Text  cited  in  City  of  Noblesville 
v.  Lake  Erie  &c.  R.  Co.,  130  Ind.  1, 
29  N.  E.  484,  485,  and  in  State  v. 
Spokane  &c.  R.  Co.,  19  Wash.  518, 
53  Pac.  719,  723,  67  Am.  St.  739. 
See  also,  Atty.  General  v.  Tarr,  148 
Mass.  309,  19  N.  E.  358,  2  L.  R.  A. 
87.  It  has  been  held  that  where 
there  is  a  dedication  for  ordinary 
street  use,  it  will  be  presumed  it 
Is  intended  to  be  used  for  a  carriage 
way  in  the  center  with  walks  on 
the  sides.  City  of  Georgetown  v. 
Hambrich  (Ky.),  104  S.  W.  997. 

^"  Barraclough  v.  Johnson,  3  Nev. 
&  Perry  233,  per  Abbott,  C.  J.;  Rob- 
erts v.  Karr,  1  Campbell  262;  Rex 
v.  Leake,  2  Nev.  &  M.  595.  Or,  cum 
onere,  in  other  words.  Ayers  t. 
Pennsylvania  R.  Co.,  48  N.  J.  L.  44, 
46,  3  Atl.  885,  57  Am.  Rep.  538.  See 
also,  Allander  v.  Bessemer  Coal  &c. 
Co.,  —  Ala.  — ,  51  So.  234;  Boughner 
v.  Clarksburg,  15  W.  Va.  394.  But 
the  dedicator  may  waive  conditions 
or  restrictions  imposed  by  him. 
Port  Huron  v.  Chadwick,  52  Mich. 
320,  17  N.  W.  929;  Forney  v.  Cal- 
houn County,  86  Ala.  463,  5  So. 
750. 

™  State  V.  Trask,  6  Vt.  355,  27  Am. 
Dec.  554n;  Ang.  Highways,  §  157. 
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doubtless,  the  acceptance,  if  for  the  public  generally,  would  be  valid ; 
but  if  he  should  insist  on  a  full  acceptance  we  think  that  on  principle 
he  would  be  sustained  by  the  courts,  since  to  hold  otherwise  would  be 
in  effect  to  compel  him  to  part  with  his  property  on  terms  different 
from  those  prescribed  ia  his  grant.^^®  It  is  easy  to  conceive  instances 
in  which  the  landowner  would  be  benefited  by  an  acceptance  of  the 
dedication  as  proposed,  but  not  benefited  if  it  were  limited  or  accepted 
only  partially. 

§  164.  (149)  Presumption  that  public  takes  merely  an  easement — 
Accretions. — The  presumption  in  cases  where  there  is  no  express  stipu- 
lation defining  the  estate  granted,  is  that  the  public  takes  an  ease- 
ment.^^"  In  cases  of  implied  dedications  this  presumption  obtains.  All 
that  can  be  justly  inferred  from  user  is,  that  the  public  acquires  an 
estate  adequate  to  the  accommodation  of  the  people,  and  this  cannot 
be  an  estate  greater  than  an  easement,  since  all  that  the  public  can 
reasonably  be  held  to  require  is  such  an  state  as  will  vest  the  right 
to  free  and  unobstructed  use,  and  an  easement  will  confer  this  right 
as  effectually  as  an  estate  in  fee.  The  owner  cannot  be  deemed  to 
grant  a  greater  estate  than  that  which  the  public  use  measures,  for, 
as  the  use  is  the  foundation  of  the  public  right,  it  necessarily  deter- 
mines its  extent.  In  statutory  dedications  the  fee  may  vest  in  the  pub- 
lic, although  no  express  words  creating  such  an  estate  are  used,  but 
this  is  only  so  in  cases  where  the  statute  under  which  the  dedication 
is  made  provides  that  the  fee  shall  vest.^*^  Where  the  dedication  is  of 

""It  has  been  held  that  the  dedi-  ^Wisby  v.  Bonte,  19  Ohio  St.  238; 

cation  may  be  revoked  if  the   con-  Fulton   v.    Mehrenfeld,    8    Ohio    St. 

ditions  are  not  complied  with.   For-  440;  Brown  v.  Manning.  6  Ohio  298, 

syth  V.   Dunnagan,  94  Cal.   4S8,  29  27  Am.  Dec.  255;  Baker  v.  St.  Paul, 

Pac.  770.  8   Minn.   491;    Maywood   &c.    Co.   v. 

'"Schurmier  v.  Railroad  Co.,  10  Maywood,  118  111.  61,  6  N.  B.  866. 

Minn.   82,   7  Wall.    (U.   S.)    272,  19  See    also,    Blenerhasset    v.    Forest 

L.   ed.  74;    Dubuque  v.   Benson,   23  City,  117  Iowa  680,  91  N.  W.  1044; 

Iowa  248;    Peck  v.  Providence  &c.,  Jaynes  v.  Omaha  &c.  R.  Co.,  53  Neb. 

8  R.  I.  353;  Peck  v.  Smith,  1  Conn.  631,  74  N.  "W.  67,  39  L.  R.  A.  757; 

103,    6    Am.    Dec.    216;     4  Viner's  State    v.    Spokane    &c.    R.    Co.,    19 

Abridg.,  502;    Goodtitle  v.  Alker,  1  Wash.  518,  53  Pac.  719,  41  L.  R.  A. 

Burr.    133;    Robbins    v.    White,    52  515,    67   Am.    St.    739.     But   this   is 

Fla.  613,  42  So.  841;  Town  of  Free-  sometimes   called   a  qualified,   base, 

dom  V.  Norris,  128   Ind.  377,  27  N.  or  determinable  fee.    Malthiesen  &c. 

E.   869;    Patrick  v.  Y.  M.  C.  A.   of  Zinc  Co.  v.  La  Salle,  117  111.  411,  2 

Kalamazoo,  120  Mich.  185,  79  N.  W.  N.   E.   406,   8    N.    E.   81;    Callen   v. 

208.     See    also,    Meier    v.    Portland  Columbia  &c.  Co.,  66  Ohio  St.  166,  64 

Cable  R.  Co.,   16  Ore.   500,   19  Pac.  N.   E.   141,   58   L.   R.   A.   782.    And 

610,  1  L.  R.  A.  856.  under  some  statutes  no  fee  vests  in 
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a  street  lying  along  or  extending  to  a  navigable  stream  or  the  like 
for  the  purpose  of  access  thereto,  accretions  become  part  of  it  and 
the  public  will  be  entitled  to  the  use  thereof.^^* 

§  165.  (150)  Acceptance  of  dedication. — ^In  order  to  make  a  dedi- 
cation complete  on  the  part  of  the  public  as  well  as  the  owner,  and  to 
charge  the  public  corporation  having  jurisdiction  over  highways  with 
the  duty  to  repair  the  way,  there  must  be  an  acceptance  of  the  dedica- 
tion by  the  public  or  the  proper  local  authorities.^  ^^  The  owner  may, 
as  a  rule,  recall  his  dedication  at  any  time  before  it  has  been  ac- 
cepted.^^*   Until  there  has  been  an  acceptance,  the  public  cannot  be 


the  municipality.  See  ante,  §§  125, 
126  (115).  As  to  the  right  of  the 
dedicator  to  simply  grant  an  ease- 
ment, and  to  reserve  other  interests 
in  the  land  to  himself,  unless  pro- 
hibited by  statute,  see  Dubuque  v. 
Benson,  23  Iowa  248;  Manly  v.  Gib- 
son, 13  111.  308. 

^»^Doe  V.  Jones,  11  Ala.  63;  Dav- 
enport Bridge  &c.  Co.  v.  Haas,  188 
111.  472,  59  N.  E.  497;  Town  of  Free- 
dom V.  Norris,  128  Ind.  377.  See 
also,  Bennett  v.  Chicago  &c.  R.  Co., 
73  Fed.  696;  State  v.  Reybold,  5 
Harr.  (Del.)  484.  But  compare  Mat- 
ter of  Yonkers,  117  N.  Y.  564;  Banks 
V.  Ogden,  2  Wall.  (U.  S.)  57;  Ho- 
boken  v.  Pennsylvania  R.  Co.,  124 
U.  S.  656,  8  Sup.  Ct.  643,  31  L.  ed. 
543. 

Instate  V.  Wilson,  42  Me.  9;  San 
Francisco  v.  Calderwood,  31  Cal.  585, 
91  Am.  Dec.  542;  Hobbs  v.  Lowell, 
19  Pick  (Mass.)  405,  31  Am.  Dec. 
145;  Jennings  v.  Tisbury,  5  Gray 
(Mass.)  73,  63  Am.  Dec.  718;  Man- 
sur  V.  Haughey,  60  Ind.  364;  Rem- 
ington V.  Millerd,  1  R.  I.  93;  Till- 
man V.  People,  12  Mich.  401;  Requa 
V.  Rochester,  45  N.  Y.  129,  6  Am. 
Rep.  52;  Carter  v.  City  of  Portland, 
4  Ore.  339;  Curtiss  v.  Hoyt,  19  Conn. 
154,  48  Am.  Rep.  149;  Common- 
wealth v.  Moorehead,  118  Pa.  St. 
344,  12  Atl.  424,  4  Am.  St.  599; 
Downing  v.  Coatsville,  214  Pa.  St. 
291,  63  Atl.  696;  Scott  v.  Donora  &c. 
R.  Co.,  222  Pa.  634,  72  Atl.  282;  Close 
V.  Swanson,  64  Neb.  389,  89  N.  W. 
1043;  Georgia  R.  &c.  Co.  v.  Atlanta, 
118  Ga.  486,  45  S.  E.  256;  Littler  v. 


Lincoln,  106  111.  353;  Steinauer  v. 
City  of  Tell  City,  146  Ind.  490,  45 
N.  E.  1056,  1058  (citing  text);  Peo- 
ple V.  Underbill,  144  N.  Y.  316,  39  N. 
E.  333;  Moore  v.  Johnston,  87  Ala. 
220,  6  So.  50;  Board  &c.  of  Harri- 
son County  V.  Seal,  66  Miss.  129, 
5  So.  622,  3  L.  R.  A.  659,  14  Am. 
St.  545,  and  note;  Hast  v.  Piedmont 
&c.  R.  Co.,  52  W.  Va.  396,  44  S.  E. 
155,  156   (citing  text.) 

i*"  Lee  V.  Village  of  Sandy  Hill,  40 
N.  Y.  442;  Baldwin  v.  City  of  Buf- 
falo, 35  N.  Y.  375;  Holdane  v. 
Trustees,  21  N.  Y.  474;  Birge  v.  City 
of  Centralia,  218  111.  503,  75  N.  E. 
1035;  Forbes  v.  Balenseifer,  74  111. 
183;  San  Francisco  v.  Canavan,  42 
Cal.  541;  Forsyth  v.  Dunnagan,  94 
Cal.  438,  29  Pac.  770;  Minneapolis 
&c.  R.  Co.  v.  Town  of  Britt,  105  Iowa 
198,  74  N.  W.  933;  People  v.  Reed, 
81  Cal.  70,  22  Pac.  474,  15  Am.  St. 
22;  State  v.  Fisher,  117  N.  C.  733, 
23  S.  E.  158;  Rosenberger  v.  Miller, 
61  Mo.  App.  422;  Mahler  v.  Brum- 
der,  92  Wis.  477,  66  N.  W.  502,  31 
L.  R.  A.  695;  Steinauer  v.  City  of 
Tell  City,  146  Ind.  490,  498,  45  N. 
E.  1056  (citing  text);  Clendenin  v. 
Maryland  &c.  Co.,  86  Md.  80,  37  Atl. 
709.  See  also,  Chicago  v.  Drexel, 
141  111.  89,  30  N.  E.  774;  Boerner  v. 
McKillip,  52  Kan.  508,  35  Pac.  5; 
Dickinson  v.  Arkansas  City  Imp. 
Co.,  77  Ark.  570,  92  S.  W.  21,  24 
(citing  text);  post,  §  172  (155). 
Death  of  the  landowner  before  ac- 
ceptance has  been  held  to  operate 
as  a  revocation.  People  v.  Kellogg, 
67  Hun  (N.  Y.)  546,  22  N.  Y.  S.  490. 
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charged  with  the  duty  of  repairing,  nor  is  there  any  liability  for  in- 
juries caused  by  the  defective  or  unsafe  condition  of  the  way."°  The 
acceptance  must  generally  be  made  by  representatives  of  the  public 
having  authority  over  highways,  or  by  the  public  by  general  user  of 
the  way.  An  acceptance  by  an  unauthorized  person,  or  by  an  officer 
not  possessing  authority  over  the  highway,  will  not  bind  the  public.^^' 
The  officers  or  body  vested  by  law  with  Jurisdiction  over  the  highways 
of  the  locality  may  bind  the  municipal  corporation,  or  governmental 
subdivision,  which  they  represent  by  an  acceptance.  Where  an  accept- 
ance has  been  manifested  by  competent  authority,  then  abutters  who 
have  acquired  substantial  rights  upon  the  faith  of  the  establishment 
of  the  way  may  successfuly  resist  an  attempt  to  withdraw  the  accept- 
ance. This  right  in  the  abutters  cannot  accrue  until  they  have  acted 
upon  the  faith  that  the  highway  will  continue  to  exist,  but  when  they 
have  acted  and  it  appears  that  the  discontinuance  of  the  way  would 
work  them  material  injury,  they  may  usually  prevent  a  discontinuance, 
or  secure  compensation  for  such  injuries  as  arise  from  the  loss  of  the 
way.  This  result  follows  from  the  settled  principle  that  abutters  secure 
rights  in  the  highway  which  constitute  property,  and  of  which  the 
legislature  cannot  deprive  them  without  compensation.^*^ 

'^  City  of  Oswego  v.  Oswego  Canal  and  White  v.  Bradley,  66  Me.   254, 

Co.,  6  N.  Y.  257;    Folsom  v.  Under-  hold  that  surveyor  has  no  power  to 

hill,  36  Vt.  580;   Mayberry  v.  Stand-  accept.    Nor  can  prosecutor  by  in- 

ish,  56  Me.  342;   State  v.  Fisher,  117  dictment  for  obstruction.     State  v. 

N.  C.  733,  23  S.  E.  158;  State  v.  Mc-  Carver,   5   Strob.    (S.   C.)    Law  217. 

Daniel,    8   Jones    (N.    C.)    284;    Te-  Nor  is  an  attempted  acceptance  by 

garden    v.    McBean,    33    Miss.    283;  the  town  council  good,  where  it  is 

State    V.    Carver,   5    Strob.    (S.    C.)  not  a  proper  agent  to  accept.    Rem- 

217;    Niagara   Falls    Bridge   Co.    v.  ington  v.  Millerd,  1   R.  I.   93.    See 

Bachman,  66  N.  Y.  261,  and  author-  also,     Reed    v.     Scituate,     5     Allen 

ities  cited  in  first  note  to  this  sec-  (Mass.)    120;    Trustees   v.    Otis,   37 

tion.    See  also,  Downend  v.  Kansas  Barb.    (N.  Y.)    50;    City  of  Chicago 

City,  156  Mo.  60,  74,  56  S.  W.  902,  51  v.  Hannon,  115  111.  App.  183;   Ham- 

L.  R.  A.  170  (distinguishing  between  ilton  v.  Chicago  &c.  R.  Co.,  124  111. 

user  which   will  bar  the  dedicator  235,    15    N.    B.    854;     Thompson    v. 

as  an  acceptance  and  acts  necessary  Ocean  City  R.  Co.,   60  N.  J.  L.  74, 

to   constitute   an   acceptance  impos-  37   Atl.   129.    But  compare   City  of 

ing  upon  a  city  the  duty  to  repair) ;  Americus    v.    Johnson,    2   Ga.    App. 

Forbes   v.    Balensifer,    74    111.    187;  378,  58  S.  B.  518. 
Commonwealth  v.  Shoanaker,  14  Pa.        ^"Common    Council    v.    Croas,    7 

Super.  Ct.   194;    Oakley  v.  Luzerne,  Ind.  9;    Story  v.  N.  Y.  Blevated  R. 

25    Pa.    Super.    Ct.    425;    People    v.  Co.,  90  N.  Y.  122,  43  Am.  Rep.  146; 

Common  Council  of  Gloversville,  128  Le  Clercq  v.  Gallipolis,  7  Ohio  217; 

App.  Div.   (N.  Y.)   44,  112  N.  Y.  S.  Rowan's  Bxecutors  v.  Portland,  8  B. 

387;  Aklnson  v.  City  of  Nevada,  133  Mon.    (Ky.)    232;    Town   of  Rensse- 

Mo.  App.  1,  112  S.  W.  1022.  laer  v.   Leopold,   106   Ind.   29,   5   N. 

'™  State  V.  Bradbury,  40  Me.  154,  B.  761.    See  also,  Moose  v.  Carson, 
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§  166.  (151)  How  ac(\pptance  by  public  may  be  shown. — The  ac- 
ceptance on  the  part  of  the  public  authorities  may  be  either  express 
or  implied.  An  express  acceptance  is  evidenced  by  some  order  of  the 
body^  or  officer,  possessing  jurisdiction  in  such  matters,  accepting  the 
dedication  in  express  terms.^^^  The  order  must  be  within  the  authority 
of  the  officer  or  body  making  it,  and  should,  when  made  by  a  body,  as 
a  common  council,  board  of  commissioners,  or  the  like,  be  made  at 
a  legal  session,  and,  in  strictness,  entered  of  record.^^''  The  failure  to 
enter  it  of  record,  however,  would  not  defeat  the  acceptance,  unless, 
indeed,  the  statute  expressly  required  that  this  should  be  done.  In 
proving  an  express  acceptance  made  by  a  board  of  commissioners,  or  by 
a  common  council,  or  a  board  of  supervisors,  the  record  of  the  order 
should  be  produced.^""  If  no  record  was  made,  then  foundation  for  the 
admission  of  secondary  evidence  may  be  laid  by  due  proof  of  that  fact, 
and  when  the  foundation  is  thus  laid,  parol  evidence  is  competent. 
Where  the  acceptance  is  by  long  continued  user,  then,  of  course,  it  is 
not  necessary  to  produce  record  evidence.^'^ 

§  167.  (152)  Implied  acceptance. — An  implied  acceptance  arises 
in  cases  where  the  public  authorities  have  done  acts  recognizing  the 

104  N.  C.  431,  10  S.  E.  689,  7  L.  R.  highways.  City  of  Los  Angeles  v. 
A.  548,  17  Am.  St.  681;  Pence  v.  McCollum,  156  Cal.  148,  103  Pac. 
Bryant,  54  W.  Va.  263,  46  S.  E.  914,  23  L.  R.  A.  (N.  S.)  378. 
275,  277  (citing  text).  On  this  point,  '™  See  Thompson  v.  Ocean  City  R. 
as  will  be  seen  in  the  chapter  treat-  Co.,  60  N.  J.  L.  74,  37  Atl.  129,  131, 
ing  of  the  vacation  of  highways,  132.  See  also,  generally  as  to  ac- 
there  is  a  stubborn  conflict  in  the  ceptance  by  deed  or  matter  of  rec- 
authorities,  but  we  think  the  state-  ord.  Little  Rock  v.  "Wright,  58  Ark. 
ment  of  the  text  is  founded  on  sound  142,  23  S.  W.  876;  Eureka  v.  Arm- 
principle,  strong,  83  Cal.  623,  22  Pac.  928,  23 
iss  Expressly  recognizing  the  exist-  Pac.  1085;  Eureka  v.  Gates,  137  Cal. 
ence  of  a  street  in  an  ordinance  pro-  89,  69  Pac.  850;  Dicken  v.  Liverpool 
viding  for  the  .improvement  of  &c.  Co.,  41  W.  Va.  511,  23  S.  E. 
another  street  has  been  held  to  con-  582. 

stitute   an   acceptance.    Scheafer  v.  ""Parsons  v.  Trustees,  44  Ga.  529. 

Selvage    (Ky.),  41   S.  W.   569.     See  See  People  v.  Reed   (Cal.),  20  Pac. 

also.   People   v.   Marin   County,   103  708;  and  compare  Penick  v.  Morgan 

Cal.   223,   37   Pac.  203,   26  L.   R.  A.  County,  131  Ga.  385,  62  S.  E.  300. 

659;    Steinacker  v.  Gast,  28  Ky.  L.  "' People     v.     Loehfelm,     102     N. 

573,  89  S.  "W.  481;  Matter  of  Hunter,  Y.  1,  5  N.  E.  783;    Cook  v.  Harris, 

163  N.  Y.  542,  57  N.  E.  735,  79  Am.  61  N.  Y.  448;    Holdane  v.  Trustees, 

St.  616  (ordinance  for  sewer  In  the  21  N.  Y.  474;  McMannis  v.  Butler,  51 

street   describing  It  as   such).     An  Barb.  (N.  Y.)  436.    See  also.  People 

ordinance   adopting  all  Streets   and  v.   Marin   County,   103   Cal.   223,   37 

parks  theretofore  offered  to  the  pub-  Pac.  203,  26  L.  R.  A.  659,  666  (citing 

lie  by  dedication  has  been  held  suf-  text);    Yates   v.   "West   Grafton,    33 

ficient  to  render  spaces  marked  as  "W.  Va.  507,  11  S.  E.  8. 
streets   on   a   recorded   plat   public 
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existence  of  the  Mghway,  and  treating  it  as  one  of  the  public  ways 
of  the  locality.^°^  Where  control  of  a  way  as  a  public  way  is  assumed 
by  the  authorities  representing  the  public  corporation,  an  acceptance 
will  be  implied.^'^  This  assumption  of  control  may  be  evidenced  in 
many  ways,  but,  in  order  to  constitute  an  acceptance,  it  must  be  such 
as  could  be  rightfully  exercised  over  a  highway  only.^^*  If  the  con- 
trol which  is  assumed  is  such  only  as  might  be  properly  exercised  over 
private  ways,  then  there  would  be  no  necessary  implication  of  accept- 
ance. Where  the  highway  is  beneiicial  to  the  public,  an  acceptance  will, 
in  general,  be  implied.^'^  This  conclusion  is  supported  by  the  cases 
which  hold  that  the  acceptance  of  a  deed  may  be  presumed  from  the 
beneficial  character  of  the  grant,  as  well  as  by  those  which  hold  that 
acceptance  of  bridges  may  be  presumed  when  they  are  for  the  benefit  of 
the  public,  and  it  is,  in  truth,  founded  on  the  broad  fundamental  prin- 
ciple that  persons  are  presumed  to  ■  accept  that  which  is  of  benefit  to 
them.  The  question  whether  the  way  will  or  will  not  benefit  the  public 
is  usually  if  not  always  an  important  one,  for  where  it  appears  that  it 
is  not  needed  for  the  public  accommodation,  much  stronger  evidence 


'»=Hall  V.  Breyfogle,  162  Ind.  494, 
70  N.  E.  883,  885   (citing  text). 

I'^Text  cited  in  Waring  v.  City  of 
Little  Rock,  62  Ark.  408,  36  S.  W. 
24,  26,  and  see  City  of  Paducah  v. 
Johnson,  29  Ky.  L.  532,  93  S.  W. 
1035.  See  also,  Owen  v.  Village  of 
Brookport,  208  111.  85,  69  N.  B.  952; 
Frankfort  v.  Coleman,  19  Ind.  App. 
368,  49  N.  E.  4174,  65  Am.  St.  412; 
D'Amico  V.  City  of  Boston,  176  Mass. 
599,  58  N.  E.  158,  to  effect  tliat  city 
is  liable  where  it  takes  control  and 
treats  it  as  a  street. 

i»*  People  V.  Jones,  6  Mich.  176; 
Detroit  V.  Railroad  Co.,  23  Mich. 
173;  Parsons  v.  Trustees,  44  Ga. 
529;  Rose  v.  St.  Charles,  49  Mo. 
509;  Buchanan  v.  Curtis,  25  Wis. 
99,  3  Am.  Rep.  28;  Wright  v.  Tukey, 
3  Cush.  (Mass.)  290;  Shartle  v. 
Minneapolis,  17  Minn.  308;  Town  of 
Dayton  v.  Rutland,  84  111.  279,  25 
Am.  Rep.  457.  See  also,  Tougas  v. 
Montreal,  12  Quebec  Sup.  Ct.  532; 
New  Windsor  v. .  Stockdale,  95  Md. 
196,  52  Atl.  596  (one  act  of  employe 
of  town  in  mowing  an  alley,  though 
paid  for  such  work  by  the  town,  is 
not    sufficient    evidence    of    accept- 


ance) ;  but  "the  amount  and  charac- 
ter of  the  work  is  immaterial  if  it  be 
such  as  to  show  clearly  that  it  was 
work  upon  the  road  or  street  for  the 
public  benefit."  Campbell  v.  City  of 
Elkins,  58  W.  Va.  308,  52  S.  E.  220. 
Contract  by  proper  officers  for  im- 
provement of  dedicated  street  is 
sufficient  acceptance.  Cincinnati 
&c.  R.  Co.  V.  Village  of  Carthage, 
36  Ohio  St.  631.  So,  as  to  ordinance 
for  its  improvement.  Steinacker  v. 
Gast,  28  Ky.  L.  573,  89  S.  W.  481. 

1*=  Guthrie  v.  New  Haven,  31  Conn. 
308;  Hall  v.  Meriden,  48  Conn.  416; 
San  Francisco  v.'  Canavan,  42  Cal. 
541;  German  Bank  v.  Brose,  32  Ind. 
App.  77,  69  N.  E.  300,  303  (citing 
text.);  Cemetery  Assn.  v.  Meniniger, 
14  Kan.  312;  Child  v.  Chappell,  9 
N.  Y.  246;  Abbott  v.  Inhabitants  of 
Cottage  City,  143  Mass.  521,  10  N. 
E.  325,  58  Am.  Rep.  143,  146.  From 
slight  circumstances.  Alden  &c.  Coal 
Co.  V.  Challis,  200  111.  222,  65  N.  E. 
665;  Owen  v.  Village  of  Brookport, 
208  111.  35,  69  N.  E.  952.  See  also, 
Schettler  v.  Lynch,  23  Utah  305,  64 
Pac.  955,  957  (citing  text). 
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of  acceptance  is  required  than  in  cases  where  it  appears  that  it  mil  be 
of  benefit  to  the  public,  even  though  its  maintenance  may  also  entail 
a  burden.  But,  as  against  a  municipality  sought  to  be  held  liable  for 
repairs  or  the  like,  while  we  think  this  is  still  the  rule,  the  burden  and 
consequences  may  perhaps  render  it  questionable  whether  the  principle 
above  stated  can  be  justly  and  fully  applieable.^"^ 

§  168.  (153)  Evidence  of  acceptance — Improving  and  exercising 
control. — One  of  the  principal  indications  of  acceptance  is  that  of  im- 
proving or  repairing  the  road  or  street.  In  one  case  it  was  held  that 
digging  a  public  well  in  the  way  was  evidence  of  acceptance,^"'  and  we 
have  no  doubt  of  the  soundness  of  this  decision ;  for  no  matter  what  the 
particular  act  is,  if  it  be  one  which  could  only  be  rightfully  done  upon 
a  highway,  it  should  be  regarded  as  evidence  of  acceptance.^"^    But 


"'See  Willey  v.  People,  36  111. 
App.  609.  Yet  cities  often  condemn 
property  for  streets  and  tlie  public 
pay  large  sums  for  the  benefit  of 
particular  highways  in  the  first  In- 
stance, and,  theoretically  at  least, 
the  general  public  is  benefitted,  on 
the  whole.  This  question  is  con- 
sidered post  §  171. 

^"Town  Council  v.  Sythgoe,  7 
Rich.  L.  435.  So,  letting  a  contract 
for  the  Improvement  of  a  dedicated 
street  has  been  held  a  sufficient  ac- 
ceptance. Cincinnati  &c.  R.  Co.  v. 
Village  of  Carthage,  36  Ohio  St. 
631.  Grading  or  working  upon  the 
road  will  show  an  acceptance.  Brak- 
ken  V.  Minnesota  &c.  R.  Co.,  29  Minn. 
41.  To  same  effect,  People  v.  Blake, 
60  Cal.  497;  Steele  v.  Sullivan,  70 
Ala.  589;  Will  v.  Mendon,  108  Mich. 
251,  66  N.  "W.  58;  Huiska  v.  Minne- 
apolis &c.  R.  Co.,  107  Minn.  98, 
119  N.  W.  491;  Landis  v.  Ham- 
ilton, 77  Mo.  554;  Kemper  v. 
Collins,  97  Mo.  644,  11  S.  W.  245; 
Lyons  v.  Mullen,  78  Neb.  151,  110 
N.  W.  743;  Smith  v.  City  of  Buffalo, 
90  Hun  (N.  Y.)  118,  35  N.  Y.  S. 
685;  Duffy  v.  Village  of  Norwood,  3 
Ohio  N.  P.  (Com.  PI.)  325;  Orrlck  v. 
City  of  Ft.  Worth  (Tex.  Civ.  App.), 
32  S.  W.  443;  Palmer  v.  East  River 
Gas  Co.,  115  App.  DIv.  677,  101  N.  Y. 
S.  347;  Yates  v.  Grafton,  33  W.  Va. 
507,  11  S.  E.  8;  Parrish  v.  Hunting- 


ton, 57  W.  Va.  286,  50  S.  B.  416; 
Campbell  v.  City  of  Elklns,  58  W. 
Va.  308,  52  S.  B.  220.  But  see  People 
v.  Underbill,  144  N.  Y.  316,  39  N.  E. 
333;  Jordan  v.  City  of  Chenoa,  166 
III.  530,  47  N.  B.  191;  Gilpatrick  v. 
Blddeford,  51  Me.  182  (city  not  es- 
topped from  denying  its  liability  for 
defects  In  a  private  way  although  In 
constructing  or  repairing  a  public 
way  it  disposed  of  the  waste  mate- 
rial so  as  to  improve  the  private 
way).  But  In  an  action  against  a 
city  for  injuries  caused  by  a  defect 
in  a  street,  evidence  that,  after  the 
accident,  the  city  had  repaired  the 
street  was  held  inadmissible  to  show 
a  previous  acceptance.  Kennedy  v. 
Mayor  of  Cumberland,  65  Md.  514,  9 
Atl.  234,  57  Am.  Rep.  346.  Compare 
Folsom  V.  Town  of  Underhlll,  36  Vt 
580;  Sewell  v.  City  of  Cohoes,  75  N. 
Y.  45,  31  Am.  Rep.  418;  Penick  v. 
Morgan  County,  131  Ga.  385,  62  S.  E. 
300.  See  also,  Schmidt  v.  San  Fran- 
cisco, 100  Cal.  302,  34  Pac.  961. 

"'Marcy  v.  Taylor,  19  111.  633; 
Commonwealth  v.  Belding,  13  Mete. 
(Mass.)  10;  State  v.  Atherton,  16  N. 
H.  203;  City  of  Dallas  v.  Gibbs,  27 
Tex.  Civ.  App.  275,  65  S.  W.  81,  83 
(quoting  text) ;  Benton  v.  St.  Louis, 
217  Mo.  687,  118  S.  W.  418,  129  Am. 
St.  561,  571  (quoting  text);  Evans 
V.  Blankenship,  4  Ariz.  307,  39  Pac. 
812;  Dubois  Cemetery  Co.  v.  Griffin, 
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where  statutory  labor  was  performed  only  on  certain  portions  of  the 
land  offered  as  a  highway  it  was  held  an  acceptance  of  such  portions 
but  insufficient  to  show  an  acceptance  of  the  other  portions.^"^  Of 
course,  the  character  of  the  way  and  its  surroundings  are,  in  such  a 
case,  to  be  given  due  consideration,  as  the  force  of  the  particular  act 
of  control  may  depend  upon  the  localiiy  and  condition  of  the  way. 
Where  an  amended  charter  is  accepted,  which  adds  to  the  municipal 
corporation  territory  previously  laid  off  and  platted,  there  is  an  implied 
acceptance  of  the  streets  and  alleys  desi^ated  on  the  plat.^""  There 
would,  in  the  instance  just  stated,  be  only  an  implied  acceptance  if 
the  legislature  had  given  the  corporation  an  election  to  accept  or 
reject  the  amendment,  but  it  is  within  the  power  of  the  legislature  to 
compel  municipal  corporations,  and  other  governmental  subdivisions, 
to  accept  streets  and  roads  which  have  been  laid  out  by  individuals, 
and  the  acceptance  could  not  be  denominated  an  implied  one  if  there 
were  no  right  of  election.  Municipal  corporations,  unlike  private  cor- 
porations, cannot  elect  to  accept  a  charter,  but  are  compelled  to  receive 
what  the  legislature  commands.^ 

§  169.  Other  evidence  of  acceptance  by  municipality. — ^Lighting 
the  street  is  some  evidence  of  acceptance,  but  it  is  not  necessarily  con- 
clusive and  it  may  be  of  little  weight  where  the  light  serves  other  city 
property  as  well  as  the  alleged  street.^  Acceptance  may  also  be  evi- 
denced by  including  the  street  within  a  city  policeman's  beat  and 

165  Pa.  St.  81,  30  Atl.  840.   See  also,  Demopolis  v.  Webb,  87  Ala.  659,  6 

Byerly  v.  Anamosa,  79  Iowa  204,  44  So.  408;  City  of  Buffalo  v.  Delaware 

N.  W.  359;   Henderson  v.  White,  20  &c.  R.  Co.,  39  N.  Y.  S.  4;   Palmer  v. 

Ky.  L.  1525,  49  S.  W.  764.    Compare  City  of  Clinton,  52  111.  App.  67.    See 

Penick  v.   Morgan  County,  131  Ga.  also,  Depriest  v.  Jones  (Va.),  21  S. 

385,  62  S.  E.  300.  E.    478;     City    of    Little    Rock    v. 

^»=  Alton  v.  Meeuwenberg,  108  Wright,  58  Ark.  142,  23  S.  W.  876; 
Mich.  629,  66  N.  W.  571.  This  de-  Owen  v.  Village  of  Brookport,  208 
cision,  however,  seems  of  doubtful  111.  35,  69  N.  E.  952;  South  Coving- 
soundness.  See  Hitz  v.  City  of  St.  ton  &c.  R.  Co.  v.  Newport  &c.  Co., 
Louis,  110  Mo.  618,  19  S.  W.  735;  110  Ky.  691,  62  S.  W.  687,  689  (quot- 
Hall  V.  Breyfogle,  162  Ind.  494,  70  N.  ing  text) .  But  compare  Baltimore 
E.  883.  But  compare  Commonwealth  v.  Brownel,  86  Md.  153,  37  Atl.  648; 
V.  Royce,  152  Pa.  St.  88,  25  Atl.  162;  Valentine  v.  Hagerstown,  86  Md. 
City  of  Chicago  v.  Drexel,  141  111.  89,  486,  38  Atl.  931. 

30  N.  E.  774;  Alton  v.  Meeuwenberg,        ^Cooley's  Const.  Lim.,  395;  1  Dil- 

108  Mich.  629,  66  N.  W.  571;  City  of  Ion  Munic.  Corp.,  §§  52,  54. 
Mobile  V.   Fowler,  147  Ala.   403,  41        ''Ogle  v.  Cumberland,  90  Md.  59, 

So.  468,  469.     See  ante,  §  126.  44   Atl.    1015;    Downend   v.    Kansas 

2i»Des    Moines   v.    Hall,    24    Iowa  City,  156  Mo.  60,  56   S.  W.   902,  51 

234;   Requa  v.  City  of  Rochester,  45  L.  R.  A.  170;  Robertson  v.  Meyer,  59 

N.  Y.  129,  6  Am.  Rep.  52;    City  of  N.  J.  Bq.  366,  45  Atl.  983. 
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patrolling  it/  and  by  clearing  away  snow.*  So,  it  may  be  shown  by 
recognizing  the  street  as  such  in  official  maps,"  and  by  instituting 
actions  or  suits  asserting  ownership  or  jurisdiction  over  it  as  such.' 
Other  instances  will  be  found  in  the  cases  cited  below.'  But  evidence 
to  the  effect  that  some  of  the  houses  along  the  way  had  been  numbered 
has  been  held  insufficient,  of  itself,  to  prove  an  acceptance.*  So,  the 
mere  fact  that  a  town  employe  at  one  time  mowed  an  alley  in  question 
has  been  held  insufficient  to  show  an  acceptance  by  the  town." 

§  170.  (154)  Acceptance  by  public  use. — There  has  been  much  di- 
versity of  opinion  as  to  whether  user  by  the  public  vnll  amount  to 
an  implied  acceptance  and  cast  the  burden  of  maintenance  upon  the 
local  government.  Professor  Greenleaf  says :  "It  does  not  follow,  how- 
ever, that  because  there  is  a  dedication  of  a  public  way  by  the  owner 
of  the  soil,  and  the  public  use  it,  the  town,  or  county,  or  parish,  is 
bound  to  repair.   To  bind  the  corporate  body  to  this  extent,  it  is  said 


=  Louisville  v.  Snow,  107  Ky.  536, 
54  S.  W.  860. 

*Hull  V.  Cedar  Rapids,  111  Iowa 
466,  83  N.  W.  28.  And  by  connect- 
ing pipes  in  an  annexed  subdivision 
with  the  general  system.  Smith  v. 
Chicago,  107  111.  App.  270,  aff'd  in 
204  111.  356,  68  N.  E.  395.  But  com- 
pare City  of  Baltimore  v.  Brownel, 
86  Md.  153,  37  Atl.  648;  Exterkamp 
v.  Covington  Harbor  Co.,  104  Ky. 
796,  47  S.  W.  1086. 

°  Steele  v.  Sullivan,  70  Ala.  589; 
Schade  v.  Albany,  16  N.  Y.  S.  262; 
Smith  V.  Navasota,  72  Tex.  422,  10 
S.  W.  414.  See  also.  City  of  Corsi- 
cana  v.  Anderson  (Tex.  Civ.  App.), 

78  S.  W.  261. 

« Atlantic  City  v.  Snee,  68  N.  J.  L. 
39,  52  Atl.  372;  Hobokus  Tp.  v.  Erie 
R.  Co.,  65  N.  J.  L.  353,  47  Atl.  566; 
Atlantic  City  v.  Groff,  64  N.  J.  L. 
527,  45  Atl.  916. 

'City  of  Rock  Island  v.  Starkey, 
189  111.  515,  59  N.  E.  971  (repairs); 
City  of  Chicago  v.  Smith,  204  111. 
356,  68  N.  E.  395;  Michigan  Cent.  R. 
Co.  v.  Bay  City,  129  Mich.  264,  88  N. 
W.  638  (ordinance  giving  railroad 
company  right  to  cons1;ruct  road  on 
street) ;  People  v.  Underbill,  144  N. 
Y.  316,  39  N.  E.  333;  Matter  of 
Hunter,  163  N.  Y.  542,  57  N.  E.  735, 

79  Am.  St.  616;  McHugh  v.  Town  of 


Minocqua,  102  Wis.  291,  78  N.  W. 
478;  Oregon  City  v.  Oregon  &c.  R. 
Co.,  44  Ore.  165,  74  Pac.  924. 

»Healey  v.  City  of  Atlanta,  125 
Ga.  736,  54  S.  E.  749,  750. 

'New  Windsor  v.  Stockdale,  95 
Md.  196,  52  Atl.  596.  See  also.  Ogle 
V.  Cumberland,  90  Md.  59,  44  Atl. 
1015.  And  for  other  instances  of 
facts  held  insufficient  to  show  an 
acceptance,  see  Laughlin  v.  Wash- 
ington, 63  Iowa  652,  19  N.  W.  819; 
Fairchild  v.  Stewart,  117  Iowa  734, 
89  N.  W.  1075.  So  it  has  been  held 
that  acceptance  cannot  be  shown  by 
declarations  of  citizens  that  they 
considered  the  place  in  question  a 
public  square,  or  a  public  street,  as 
the  case  may  be.  Price  v.  Brecken- 
ridge,  92  Mo.  378,  5  S.  W.  20.  See 
also,  Mllliken  v.  Denny,  141  N.  Car. 
224,  53  S.  E.  867.  For  action  of  coun- 
cil held  to  negative  and  repudiate 
any  acceptance,  see  Le  Roy  v.  Col- 
lins, 154  Mich.  77,  117  N.  W.  579; 
and  see  also,  Town  of  Exira  v. 
Whitted,  140  Iowa  576, 118  N.  W.  917. 
Compare  also  as  to  what  is  or  is  not 
sufficient  evidence  of  acceptance 
generally,  Phillips  v.  City  of  Stam- 
ford, 81  Conn.  408,  71  Atl.  361;  Peo- 
ple V.  Johnson,  237  111.  237,  86  N.  E. 
676;  Atkinson  v.  City  of  Nevada,  133 
Mo.  App.  1,  112  S.  W.  1022. 
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that  there  must  be  some  evidence  of  acquiescence  or  adoption  by  the 
corporation  itself,  such  as  having  actually  repaired  it,  or  erected  lights 
or  guide  posts  thereon,  or  having  assigned  it  to  the  surveyor  of  high- 
ways for  his  supervision  or  the  like."^"  This  statement,  it  is  notice- 
able, is  a  very  careful  and  guarded  one,  and  it  is  indicative  of  the 
doubt  in  the  mind  of  the  writer.  In  another  treatise  appears  language 
more  clearly  exhibiting  the  uncertain  state  of  the  law.^^  This  uncer- 
tainty is,  in  some  respects  at  least,  removed  by  the  later  authorities, 
and  it  may  now  be  considered  as  the  prevailing  opinion,  that  an  accept- 
ance may  be  implied  from  a  general  and  long  continued  use  by  the 
public  as  of  right.^^  This  seems  clearly  to  be  the  better  and  prevail- 
ing rule  as  against  the  dedicator  in  ordinary  cases;  but,  as  will  be 
shown  in  the  next  section,  it  is  still  a  vexed  question  as  to  whether  such 


"2  Greenl.  Ev.,  §  662,  citing  Rex 
V.  Benedict,  4  B.  &  Aid.  447.  See 
also,  Peniok  v.  Morgan  County,  131 
Ga.  385,  62  S.  E.  300. 

"Angell  Highways,  §  159. 

"Cook  V.  Harris,  61  N.  Y.  448; 
People  V.  Loehfelm,  102  N.  Y.  1,  5  N. 
E.  783;  Ross  v.  Thompson,  78  Ind. 
90;  Green  v.  Elliott,  86  Ind.  53; 
Steele  v.  Sullivan,  70  Ala.  589;  City 
of  Eureka  v.  Croghan,  81  Cal. 
524,  19  Pac.  485;  State  v.  Tucker, 
36  Iowa  485;  Carter  v.  City  of 
Portland,  4  Ore.  339;  Price  v. 
Breckenridge,  92  Mo.  378,  5  S.  W. 
20;  Commonwealth  v.  Moorehead, 
118  Pa.  St.  344,  12  Atl.  424,  4  Am. 
St.  599;  State  v.  New  Boston,  11  N. 
H.  407,  413;  Briel  v.  Natchez,  48 
Miss.  423;  Eastland  v.  Fogo,  66  Wis. 
133,  27  N.  W.  159;  Town  of  Lake 
View  v.  LeBahn,  120  111.  92,  9  N.  E. 
269;  Alden  Coal  Co.  v.  Challia,  200 
111.  222,  65  N.  E.  665,  667  (citing 
text);  Russell  v.  City  of  Lincoln, 
200  111.  511,  65  N.  E.  1088,  1090  (cit- 
ing text);  McClaskey  v.  McDaniel, 
'37  Ind.  App.  59,  74  N.  E.  1023,  1027 
(citing  text);  German  Bank  v. 
Brose,  32  Ind.  App.  77,  69  N.  B.  300, 
303  (citing  text) ;  Pittsburgh  &c.  R. 
Co.  V.  Warrum,  42  Ind.  App.  179,  82 
N  E.  934,  938  (citing  text) ;  State 
v.  Muir,  136  Mo.  App.  118,  117  S.  W. 
620,  622  (citing  text);  Stone  v. 
Brooks,  35  Cal.  489;  Fairfield  v. 
Morey,  44  Vt.  239;   Kennedy  v.  Le- 


Van,  23  Minn.  513;  Manderschid  v. 
Dubuque,  29  Iowa  73,  4  Am.  Rep. 
196;  Curtiss  v.  Hoyt,  19  Conn.  154, 
48  Am.  Dec.  149;  David  v.  New  Or- 
leans, 16  La.  Ann.  404,  79  Am.  Dec. 
586.  So  In  England,  Rex  v.  Leake, 
2  Nev.  &  M.  583,  5  B.  &  Ad.  469;  Rex 
v.  Lyon,  5  D.  &  R.  497;  Stewart  v. 
Conley  (Ala.),  27  So.  303,  304  (quot- 
ing text) ;  Spaulding  v.  Bradley,  79 
Cal.  449,  22  Pac.  47;  Adams  v.  Iron 
Cliffs  Co.,  78  Mich.  271,  44  N.  W.  270, 
18  Am.  St.  441;  Hall  v.  Kauffman, 
106  Cal.  451,  39  Pac.  756;  Taraldson 
V.  Town  of  Lime  Springs,  92  Iowa 
187,  60  N.  "W.  658;  Rilev  v.  Bu- 
chanan, ne  Ky.  625,  76  S.  W.  527, 
529  (quoting  text  and  reviewing 
authorities) ;  Pence  v.  Bryant,  54  W. 
Va.  263,  46  S.  B.  275,  277  (citing 
text);  City  of  "Winchester  v.  Carroll, 
99  Va.  727,  40  S.  E.  37;  Cassiday  v. 
Sullivan,  75  Keb.  847,  106  N.  W. 
1027;  Smith  v.  City  of  Beloit,  122 
V7is.  396,  100  N.  W.  877,  884  (quot- 
ing text).  But  see  Gilder  v.  City 
of  Brenham,  67  Tex.  345,  3  S.  W. 
309;  O'Connell  v.  Bowman,  45  111. 
App.  654;  Commonwealth  v.  Kelley, 
8  Gratt.  (Va.)  632;  Mayberry  v.  In- 
habitants, 56  Me.  342;  Bowers  v. 
Suffolk  &c.  Co.,  4  Cush.  (Mass.)  332, 
340;  Hanson  v.  Taylor,  23  Wis.  547, 
555;  Terry  v.  McClurg  (W.  Va.),  52 
S.  E.  355,  and  next  following  sec- 
tion. 


193  DEDICATION.  §    170 

user  may  be  deemed  an  acceptance  on  the  part  of  a  municipality  so 
as  to  make  it  responsible  for  repairs,  or  the  like. .  The  "town,  county  or 
parish/'  using  Professor  Greenleaf's  terms,  is  represented  by  the  town, 
county  or  parish  ofiBcers,  but  the  ofBeers  are  not  the  corporation.  The 
municipal  corporation  consists  of  the  inhabitants  and  not  the  ofBcers ; 
the  officers  are,  in  truth,  nothing  more  than  the  agents  of  the  corpora- 
tion.^^ The  inhabitants,  therefore,  stand  to  the  officers  as  principals, 
and  if  the  principals  have,  by  their  conduct,  accepted  the  dedication, 
it  is  of  no  great  importance  that  the  agents  have  taken  no  action  in 
the  matter.  The  inhabitants  of  a  locality  having  by  long  continued  use 
treated  the  way  as  a  public  one,  they  make  it  such  without  the  inter- 
vention of  those  who  derive  their  authority  from  them.  Creating  towns, 
cities,  and  other  public  corporations,  is  "but  the  investing  the  people 
of  the  locality  with  the  government  thereof,"  and  they  may  themselves 
exercise  the  powers  of  government  of  highways  quite  as  effectually  by 
continued  use  as  by  any  other  method.^*  Of  course,  user  cannot  con- 
stitute a  way  a  public  one  in  cases  where  the  incorporating  act  requires 
acceptance  by  some  officer  or  body  expressly  designated.  Where  the 
statute  requires  that  acceptance  shall  be  evidenced  ill  a  particular  mode 
no  other  can  be  effectual. ^^  Where  the  state,  or  the  local  government, 
makes  a  plat  and  thus  opens  ways  to  the  public,  there  need  be  no  evi- 
dence of  acceptance,  for  that  is  necessarily  involved  in  the  act  of  dedi- 
cating the  ways.^° 

"  Citizens'  Gas  &c.  Co.  v.  Town  of  ought  not  to  be  allowed  to  receive 

Blwood,  114  Ind.  332,  337,  16  N.  E.  the  benefit  and  get  full  use  of  the 

624;   City  of  Valparaiso  v.  Gardner,  street   for   people    and    yet   not   be 

97  Ind.  1,  49  Am.  Rep.  416.  bound   or   responsible   in   any   way. 

^^RajTnond  v.  City  of  Wichita,  70  We  have  merely  suggested  this  in 

Kan.  523,  79  Pac.  323,  327   (quoting  addition  to  what  has  already  been 

text) ;    German   Bank  v.   Brose,   32  said,  and  we  also  call  attention  to 

Ind.  App.  77,  69  N.  E.  300,  302,  303  the  reasoning  in  the  well  considered 

(also  quoting  text);    Benton  v.   St.  case  of  Riley  v.  Buchanan,  116  Ky. 

Louis,  217  Mo.   687,  118  S.  W.  418,  625,  76  S.  W.  527,  529,  distinguish- 

129  Am.  St.  561,  571,  572  (also  quot-  ing,  explaining  and  limiting  earlier 

ing  text) .  Continued  public  use  may  Kentucky  cases. 

also  well  show  the  necessity  for  the  "  See  Laughlin  v.  Washington,  63 

way  or  benefit  from  it,  in  addition  Iowa  652;  Valentine  v.  Hagerstown, 

to  the  presumption  of  benefit  that  86  Md.  486,  38  Atl.  931;    Moffatt  v. 

might,  perhaps,  obtain  anyway.  And  Kenny,  174  Mass.  311,  54  N.  E.  850. 

if  the   people   get  the   benefit  and  But  compare  Keokuk  v.   Cosgrove, 

have   accepted  the   dedication,  why  116  Iowa  189,  89  N.  W.  983;   Byerly 

should  not  the  municipality,  which  v.  Anamosa,  79  Iowa  204,  44  N.  W. 

was  created  for  them,  and  is  in  a  359    (distinguishing  the   Iowa   case 

sense  merely  their  agent,  be  bound  cited  at  the  beginning  of  this  note), 

thereby?     It   would    seem   that   it  "  Reilly  v.  City  of  Racine,  51  Wis. 
13 — Elliott  R.  and  S. 
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§  171.  Acceptance  by  public  use — ^Whether  binding  on  municipal- 
ity.— In  one  comparatively  recent  case  the  court  went  so  far  as  to  say 
that  "neither  upon  precedent  nor  principle  is  the  contention  true  that 
mere  user  by  the  public  for  any  length  of  time,  without  any  act  of  the 
cily,  of  land  can  impress  upon  it  the  character  of  a  street  and  thereby 
cast  upon  the  city  the  duty  to  keep  it  in  repair  or  make  it  liable  for 
failure  to  do  so."^'  This  statement  is  certainly  too  strong;  but  there 
are  other  decisions  that  lend  it  some  support,  and  go  to  the  extent 
of  holding  that  such  public  user  alone,  for  less  than  twenty  years  or 
the  period  of  prescription,  wiU  not,  ordinarily  at  least,  bind  the  city 
or  public  authorities  to  make  repairs  or  create  a  liability  for  damages 
caused  by  their  failure  to  do  so.^*  There  is  much  to  be  said  in  favor  of 


526,  8  N.  W.  417.  See  also.  City  of 
Bemopolis  v.  Webb,  87  Ala.  659,  6 
So.  408;  ante,  §  135.  But  compare 
People  V.  Williams,  64  Cal.  498,  2 
Pac.  393;  San  Francisco  v.  Calder- 
wood,  31  Cal.  585,  91  Am.  Dec.  542. 

"  Downend  v.  Kansas  City,  156 
Mo.  60,  56  S.  W.  902,  51  L.  R.  A.  170 
(explaining  and  distinguishing 
Mans  V.  Springfield,  101  Mo.  613,  14 
S.  W.  630),  The  court  further  says 
that  if  it  were  otherwise  a  city 
would  be  absolutely  helpless  and  the 
people  might  establish  a  street 
against  the  will  of  the  city  author- 
ities and  where  not  needed  or  not 
in  conformity  with  existing  streets. 
But  the  latest  decision  of  the  Su- 
preme Court  of  Missouri  is  to  the 
contrary  and  in  accordance  with  the 
doctrine  we  approve.  See  Infra, 
note  20. 

"Willey  V.  People,  36  111.  App. 
609;  Forbes  v.  Balenselfer,  74  111. 
187;  Mayberry  v.  Standish,  56  Me. 
342;  State  v.  Bradbury,  40  Me.  154; 
Commonwealth  v.  Kelly,  8  Gratt. 
(Va.)  632;  Cincinnati  &c.  R.  Co.  v. 
Roseville,  76  Ohio  St.  108,  81  N.  E. 
178;  Page  v.  Weathersfield,  13  Vt. 
424;  Blodget  v.  Royaltown,  14  Vt. 
288;  Hast  v.  Railroad  Co.,  52  W.  Va. 
396,  399,  44  S.  E.  155;  Talbott  v. 
King,  32  W.  Va.  6,  9  S.  E.  48.  In 
Chapman  v.  City  of  Sault  Ste. 
Marie,  146  Mich.  23,  109  N.  W.  53, 
55,  it  is  said:  "Important  conse- 
quences flow  from  the  acceptance  of 
a  highway  by  the  public  authorities. 


and  the  rule  is  a  salutary  one,  which 
requires  that  mere  user  shall  not 
render  the  corporate  body  liable  for 
such  consequences."  But  see  Adams 
v.  Iron  Cliffs  Co.,  78  Mich.  271,  18 
Am.  St.  441.  So,  in  other  cases  at- 
tention is  called  to  such  conse- 
quences, but  most  of  them  go  still 
further,  contrary  to  the  clear  weight 
of  authority,  and  seem  to  hold  that 
there  is  no  acceptance  from  user 
even  against  the  dedicator.  Georgia 
R.  &c.  Co.  V.  Atlanta,  118  Ga.  486,  45 
S.  B.  256;  Smith  v.  San  Luis 
Obispo,  95  Cal.  463,  30  Pac.  591; 
Archer  v.  Salinas  City,  93  Cal.  43,  28 
Pac.  839,  16  L.  R.  A.  154;  People  v. 
Reed,  81  Cal.  70,  22  Pac.  474,  15  Am. 
St.  22.  In  Maryland,  Virginia  and 
several  other  states  it  is  said  that 
there  is  no  acceptance  binding  on 
the  municipality  unless  by  "long 
public  user"  or  user  for  twenty  years 
or  more.  Baltimore  v.  Brownel,  86 
Md.  153,  37  Atl.  648,  and  other  Mary- 
land cases  cited;  Cincinnati  &c.  R. 
Co.  V.  Roseville,  76  Ohio  St.  108,  81 
N.  E.  178;  City  of  Winchester  v. 
Carroll,  99  Va.  727,  40  S.  E.  37.  This 
would  seem  to  deny  the  broad  doc- 
trine of  the  Missouri  case  quoted  at 
the  beginning  of  the  section.  In 
New  Jersey  there  are  statements 
that  might  be  taken  either  way.  See 
and  compare  Holmes  v.  Jersey  City, 
12  N.  J.  Eq.  299;  Atty.  Gen.  v.  Mor- 
ris &c.  R.  Co.,  19  N.  J.  Eq.  386,  20  N. 
J.  Eq.  530;  M.  E.  Church  of  Hoboken 
V.  Hoboken,  33  N.  J.  L.  13,  97  Am. 
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this  doctrine,  but  the  other  view  seems  to  us  to  be  preferable,  and  there 
are  certainly  many  precedents  to  the  effect  that  there  may  be  a  suffi- 
cient acceptance  by  public  user  to  bind  the  municipality  or  public 
authorities.  Such  seems  to  have  been  the  old  common-law  rule,^°  and 
it  is  expressly  so  decided  in  a  number  of  cases  in  this  country.^"  It 
is  conceded  in  the  decisions  supporting  the  other  doctrine,  as  well  as 
in  those  favoring  the  doctrine  we  prefer,  that  such  a  user  may  be  a 
sufBcient  acceptance  as  between  the  dedicator  and  the  public,  and  it 
would  be  somewhat  anomalous  to  have  a  street  that  all  the  people  had 
a  right  to  use,  and  have  kept  open,  and  which  is  used  and  kept  open, 
and  for  the  obstruction  of  which  an  indictment  will  lie,  without  any 
responsibility  on  the  part  of  the  public  authorities,  and  without  any 
action  on  their  part  to  protect  themselves,  or  prevent  it  from  being 
considered  as  one  of  the  ordinary  streets  of  the  city,  as,  in  fact,  it  ap- 
pears to  be. 


Deo.  696;  Hoboken  Land  &c.  Co.  v. 
Hoboken,  36  N.  J.  L.  540.  And  see 
in  New  York  Holdan  v.  Cold  Spring, 
23  Barb  103;  Loughman  v.  Long 
Island  R.  Co.,  83  App.  Div.  629,  81 
N.  Y.  S.  1097;  Oswego  v.  Oswego 
Canal  Co.,  6  N.  Y.  257;  Palmer  v. 
Bast  River  Gas  Co.,  115  App.  Div. 
(N.  Y.)  677,  101  N.  Y.  S.  347. 

^"Rex  V.  Leake,  5  B.  &  Ad.  469; 
Roberts  v.  Hunt  (1850),  15  Q.  B.  17; 
Pratt's  Law  of  Highways,  15. 

^Barton  v.  St.  Louis,  217  Mo. 
687,  118  S.  W.  418,  129  Am.  St.  561, 
and  note;  Green  v.  Canaan,  29  Conn. 
157;  City  of  Hammond  v.  Maher,  30 
Ind.  App.  286,  288,  65  N.  E.  1055; 
Boyer  v.  State,  16  Ind.  451;  Sum- 
mers V.  State,  51  Ind.  201  (but  com- 
pare Indianapolis  v.  McClure,  2  Ind. 
147);  Manderschid  v.  Dubuque,  29 
Iowa  73,  4  Am.  R.  196;  State  v.  Bir- 
mingham, 74  Iowa  407,  38  N.  W.  121; 
State  V.  Tucker,  36  Iowa  485;  Phelps 
V.  Mankato,  23  Minn.  276;  Nashville 
&c.  R.  Co.  v.  State,  1  Baxt.  (Tenn.) 
55;  Buchanan  v.  Curtis,  25  Wis.  99, 
3  Am.  R.  23;  Eastland  v.  Fogo,  66 
Wis.  133,  27  N.  W.  159,  28  N.  W. 
143;  Spencer  v.  Town  of  Arlington, 
49  Wash.  121,  94  Pac.  904.  See  also, 
Marseilles  v.  Rowland,  124  111.  547, 
16  N.  E.  883;  Riley  v.  Buchanan,  116 
Ky.  627,  76  S.  W.  527,  63  L.  R.  A. 
642;    Requa  v.  Rochester,  45  N.  Y. 


129,  6  Am.  R.  52.  In  Board  of  Super- 
visors Harrison  County  v.  Seal,  66 
Miss.  129,  5  So.  622,  3  L.  R.  A.  659, 
14  Am.  St.  545,  547,  it  is  said  that  it 
seems  to  be  settled  that  an  accept- 
ance binding  the  authorities  to  re- 
pair may  be  proved  "either  by  a 
formal  acceptance  or  by  repairing, 
and  probably  by  the  use  of  it  by 
the  public  for  many  years,  with  the 
knowledge  and  assent  of  the  local 
authorities."  It  is  true  that  some  of 
the  cases  above  cited  did  not  di- 
rectly involve  the  liability  of  the 
municipality  to  repair,  but  they  did 
involve  the  question  of  acceptance 
as  to  others  than  the  dedicator,  and 
it  is  equally  true  that  very  few  of 
the  cases  to  be  found  on  the  other 
side  were  actions  against  a  city  for 
damages  caused  by  failure  to  re- 
pair. In  many  of  the  cases  cited  in 
the  last  note  to  the  preceding  sec- 
tion it  is  stated  in  general  terms 
that  an  acceptance  may  be  implied 
from  use  by  the  public,  and  in  sev- 
eral of  them,  while  not  actions 
against  a  city  for  repairs,  the  court 
evidently  considered  that  the  rule 
applied  in  such  eases  as  well  as 
others.  See  particularly  Russell  v. 
City  of  Lincoln,  200  111.  511,  65  N.  E. 
1088,  1090;  Riley  v.  Buchanan,  116 
Ky.  625,  76  S.  W.  527. 
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§  172.  (155)  Acceptance  must  usually  be  within  reasonable  time — 
Revocation. — ^The  general  rule  is  that  an  acceptance  must  be  made 
within  a  reasonable  time  after  the  dedication,  and  unless  made  within 
a  reasonable  time  the  owner  may  recall  the  dedieation.^^  What  is  a  rea- 
sonable time  must  depend  on  the  circumstances  of  the  particular  case, 
and  no  general  rule  can  be  laid  down  which  will  apply  in  every  case.^^ 
Ordinarily,  the  question  whether  an  act  has  or  has  not  been  within  a 
reasonable  time  is  a  question  of  fact,  and  there  is  no  reason  why  this 
general  principle  should  not  apply  to  dedications.  An  acceptance  may, 
however,  be  concurrent  with  the  dedication,  and  if  it  is  once  made,  no 
matter  how  soon  it  follows  the  act  of  the  owner,  it  concludes  both 
parties.^^  If  the  dedication  is  made  and  acted  upon,  then  the  time  in- 
tervening is  not  material,  provided  the  circumstances  are  such  as  would 
make  it  inequitable  for  the  one  party  to  withdraw  the  dedication,  or 
the  other  the  acceptance.^*  It  is  always  to  be  understood  that  the 
parties  to  a  dedication  may,  by  mutual  agreement,  revoke  it  in  cases 
where  the  rights  of  third  persons  have  not  intervened.^^  And  a  con- 
veyance before  acceptance  has  often  been  held  a  revocation  of  an  offer 
to  dedicate.  ^^    Where,  however,  third  persons  have  acquired  rights 


^Briel  v.  Natchez,  48  Miss.  423; 
Hardy  v.  Memphis,  10  Helsk. 
(Tenn.)  127;  Crockett  v.  Boston,  5 
Gush.  (Mass.)  182;  Simmons  v.  Cor- 
nell, 1  R.  I.  519;  Cass  County  v. 
Banks,  44  Mich.  467;  Field  v.  Man- 
chester, S2  Mich.  279;  State  v. 
Fisher,  117  N.  C.  733,  23  S.  E.  158; 
Eureka  City  v.  Croghan,  81  Cal.  524, 
22  Pac.  693;  City  of  Galveston  y. 
"Williams,  69  Tex.  449,  6  S.  W.  860; 
City  of  Venice  v.  Madison  County 
Ferry  Co.,  216  111.  345,  75  N.  E.  105, 
107  (citing  text).  May  be  imme- 
diate, or  within  such  reasonable 
time  as  public  necessity  may  require 
so  long  as  offer  not  withdrawn.  Peo- 
ple V.  Johnson,  237  111.  237,  86  N.  B. 
676.  But  third  persons  may  acquire 
such  rights  on  the  faith  of  the  dedi- 
cation as  to  prevent  a  revocation. 

="  Crockett  v.  Boston,  5  Cush. 
(Mass.)  182;  Baker  v.  Johnston,  21 
Mich.  319;  Sarvis  v.  Caster,  116 
Iowa  707,  89  N.  "W.  84.  See  ante, 
§118. 

^'  Matter  of  Hunter,  163  N.  Y.  542, 
57  N.  E.  735,  79  Am.  St.  616,  617 
(citing  text). 


""Cook  V.  Harris,  61  N.  Y.  448; 
Bartlett  v.  Bangor,  67  Me.  460; 
Ragan  v.  McCoy,  29  Mo.  356;  Stone 
V.  Brooks,  35  Cal.  489,  501;  Water- 
town  V.  Cowen,  4  Paige  510,  513.  See 
also  City  of  Ashland  v.  Chicago  &c. 
Ry.  Co.,  105  Wis.  398,  80  N.  W.  1101. 

''"Municipality  v.  Levee  Co.,  7  La. 
Ann.  270;  Lightcap  v.  Town  of  North 
Judson,  154  Ind.  43,  55  N.  E.  952.  See 
also  Story  v.  Ullman,  88  Md.  244,  41 
Atl.  120;  State  v.  St.  Paul  &c.  R.  Co., 
62  Minn.  450,  64  N.  W.  1140;  Cohoes 
V.  Delaware  &c.  Canal  Co.,  134  N.  Y; 
397,  31  N.  E.  887. 

="City  of  Eureka  v.  Croghan,  81 
Cal.  524,  22  Pac.  693;  Schmitt  v.  San 
Francisco,  100  Cal.  302,  34  Pac.  961; 
Trine  v.  City  of  Pueblo,  21  Col.  102, 
39  Pac.  330;  Lightcap  v.  Town  of 
North  Judson,  154  Ind.  43,  55  N.  E. 
952;  Minneapolis  &c.  R.  Co.  v.  Town 
of  Brltt,  105  Iowa  198,  74  N.  W.  933. 
And  see  City  of  Chicago  v.  Drexel, 
141  111.  89,  30  N.  E.  774.  Death  of  the 
person  offering  the  dedication  before 
acceptance  has  been  held  a  revoca- 
tion. People  V.  Johnson,  237  111'  237. 
86  N.  E.  676. 
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which  ■would  be  impaired  by  a  revocation,  then  the  dedication  is 
deemed  irrevocable.^^  If  the  acquisition  of  such  rights  has  been  upon 
the  faith  of  the  continuance  of  the  way,  and  in  good  faith  and  without 
negligence,  then  the  parties  'to  the  dedication  will  be  estopped  from 
revoking  it.^® 

§  173.  (156)  Animus  dedicandi — ^Evidence  of. — One  of  the  princi- 
pal things  to  be  established  by  a  party  who  claims  a  way  by  virtue  of 
a  dedication  is,  as  we  have  seen,  the  intent  to  dedicate,  the  animus 
dedicandi.  In  all  cases,  as  we  have  more  than  once  said,  the  intention 
must  be  satisfactorily  shown.^'  It  is  not  necessary,  as  is  sometimes 
said,  that  the  evidence  upon  this  point  should  be  conclusive;'"  it  is 
enough  if  the  intention  be  proved  by  evidence  of  a  satisfactory  char- 
acter.''^ The  intention  to  dedicate  must  be  clear  and  unequivocal,  and 
this  the  evidence  must  show,  but  the  evidence  need  not  be  of  a  differ- 
ent probative  force  from  that  required  in  other  cases  involving  the  title 
to  land,  although  it  is  frequently  said  that  the  evidence  itself  must 
be  unequivocal  and  convincing.'^  The  character  of  the  intention  es- 
sential to  create  a  dedication  is  one  thing,  that  of  the  evidence  required 
to  establish  it  is  anotheir.  ISTo  particular  class  of  evidence  is  required, 
for  the  intention  may  sometimes  be  established  by  proving  the  express 
contract,  or  language  of  the  donor,  or  it  may  be  inferred  from  his 
conduct.  The  intention  to  dedicate  is  to  be  gathered  from  the  conduct 
of  the  owner  of  the  soil  considered  in  connection  with  the  surrounding 
circumstances,  rather  than  from  what  he  subsequently  testifies  his  in- 

"  Baker  v.  Johnston,  21  Micli.  319;  Point  v.  Bland,  106  Va.  792,  56  S.  E. 

Commonwealtli  V.  Alburger,  1  Whart.  802,    ante,    §138    (124).      See    also, 

(Pa.)  469;  Macon  v.  Franklin,  12  Ga.  Cochran  v.  Purser,  160  Ala.  540,  49 

239;    Haynes  v.  Thomas,  7  Ind.  38;  So.   353;    Chicago   v.   Wildman,   240 

Ragan  v.  McCoy,  29  Mo.  356;   State  111.  215,  88  N.  E.  559. 

V.  Catlin,  3  Vt.  530,  23  Am.  Dec.  230;  ^City  of  Shreveport  v.  Drouin,  41 

Moose  v.  Carson,  104  N.  C.  431,  10  S.  La.  Ann.  867,  6  So.  656. 

E.  689,  17  Am.  St.  681;  Board  &c.  of  =>  Smith  v.  State,  3  Zabr.   (N.  J.) 

Harrison   County  v.   Seal,   66   Miss.  712;  Lee  v.  Lake,  14  Mich.  12,  90  Am. 

129,  5  So.  622,  14  Am.  St.  545.    Ante,  Dec.  220;  City  of  Demopolis  v.  "Webb, 

§  139   (125),  et  seq.     See  also,  Kru-  87  Ala.  659,  6  So.  408;  McKey  v.  Vil- 

ger  V.  Constable,  116  Fed.  722.  lage    of   Hyde    Park,    37    Fed.    389; 

=»  Winona  v.   Huff,   11   Minn.  119;  Mayo  v.  Murchie,  3  Munf.  (Va.)  358; 

Huber  v.  Gazley,  18  Ohio  18;   In  re,  Harding  v.  Jasper,  14  Cal.  642;  Pres- 

Pearl  Street,  111  Pa.  St.  565,  5  Atl.  ident  v.    Indianapolis,   &c.,    12    Ind. 

430.  620;  Evansville  v.  Evans,  37  Ind.  229. 

"  Stacy  V.  Glen  Ellyn  Hotel   Co.,  ^  O'Malley   v.    Dillenbeck   Lumber 

223  111.  546,  79  N.  E.  133;  Cincinnati  Co.,  141   Iowa  186,   119  N.  W.   601; 

&c.  R.  Co.  v.  Roseville,  76  Ohio  St.  City  of  Chicago  v.   Chicago  &c.   R. 

108,  81  N.  E.  178;    Town  of  West  Co.,  152  111.  561,  38  N.  E.  772. 
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tent  was,'^  though  there  are  cases  in  which  it  is  competent  for  him 
to  testify  as  to  his  original  intention.**  The  queetion  is,  of  course,  as  to 
the  intention  existing  at  the  time  the  acts  relied  on  as  constituting  a 
dedication  were  done,  for  the  subsequent  intention  of  the  owner  is  not 
material.  But  the  statements  of  the  owner  of  the  soil  at  the  time  the 
act  is  done,  which  is  asserted  to  constitute  a  dedication,  are  competent 
in  his  favor,  as  well  as  against  him.*°  Even  if  it  be  competent  for  a. 
party  to  subsequently  testify  as  to  what  his  intent  was  when  he  did  the 
act,  it  is  clear  that  the  question  is  as  to  his  intent  at  the  time  the  act 
was  done,  and  it  is  immaterial  what  it  was  at  a  subsequent  time.'* 
Not  will  testimony  as  to  the  secret  intent  be  allowed  to  overcome 
presumptions  clearly  arising  on  the  facts  and  circumstances  of  the 
transaction.*' 

§  174.  (157)  Intention  to  dedicate — ^When  a  question  of  fact. — 

Whether  the  acts  relied  on  as  indicating  an  intention  to  dedicate  were 


^City  of  Columbus  v.  Dahn,  36 
Ind.  330;  Morgan  v.  Railroad  Co.,  96 
V.  S.  716,  24  L.  ed.  743;  Grand  Sur- 
rey Canal  Co.  v.  Hall,  1  Mann.  &  Gr. 
392;  Possion  v.  Landry,  123  Ind.  136, 
24  N.  B.  96;  City  of  Indianapolis  v. 
Kingsbury,  101  Ind.  200,  51  Am.  Rep. 
749.    Ante,  §  140  (126). 

=*  Bidinger  v.  Bishop,  76  Ind.  244; 
McKee  v.  Perchment,  69  Pa.  St.  342; 
Pittsburg  &c.  R.  Co.  v.  Noftsger,  148 
Ind.  101,  47  N.  B.  332;  Goodfellow  v. 
Riggs,  88  Iowa  540,  55  N.  W.  319; 
O'Connell  v.  Bowman,  45  111.  App. 
654;  City  of  Chicago  v.  Chicago  &c. 
R.  Co.,  152  111.  561,  38  N.  B.  768,  772; 
Town  of  Bethel  v.  Pruett,  215  111. 
162,  74  N.  B.  Ill;  Helm  v.  McClure, 
107  Cal.  199,  40  Pac.  437,  439.  Con- 
tra, Brown  v.  Stark,  83  Cal.  636,  24 
Pac.  162;  City  of  Los  Angeles  v.  Mc- 
Collum,  156  Cal.  148,  103  Pac.  914, 
23  L.  R.  A.  (N.  S.)  378  (at  least 
when  the  acts  unequivocally  indi- 
cate an  intention  to  dedicate);  Per- 
kins v.  Fielding,  119  Mo.  149,  24  S. 
W.  444.  See  also,  Mark  v.  Village 
of  West  Troy,  151  N.  Y.  453,  45  N. 
B.  842. 

'"City  of  Denver  v.  Jacobson,  17 
Colo.  497,  30  Pac.  246,  247  (citing 
text).  See  also.  Brown  v.  Stein,  38 
Neb.  596,  57  N.  W.  401,  402;  Starr 
V.  People,  17  Colo.  458,  30  Pac.  64; 
Fossion  v.  Landry,  123  Ind.  136,  24 


N.  E.  96;  McKee  v.  Perchment,  69 
Pa.  St.  342.  As  to  declarations  held 
admissible  as  part  of  the  res  gestae, 
see  Denver  v.  Jacobson,  17  Colo. 
497,  30  Pac.  246;  Buchanan  v.  Cur- 
tis, 25  Wis.  483;  3  Am.  Rep.  23,  and 
while  in  possession.  Quick  v.  Cole- 
man, 124  Iowa,  102,  99  N.  W.  301. 
But  see  as  to  subsequent  declara- 
tions, Havana  v.  Biggs,  58  111.  483, 
with  which  compare  Lawe  v.  City 
of  Kaukauna,  70  Wis.  306,  35  N.  W. 
561;  Helm  v.  McClure,  107  Cal.  199, 
40  Pac.  437;  Gazley  v.  Huber,  3 
Ohio  St.  399.  It  is  held  that  intent 
to  dedicate  cannot  be  proved  by  rep- 
utation or  what  the  people  thought 
about  it.  Bennett  v.  Mitchell 
County,  111  Ga.  847,  36  S.  B.  461. 

"  Morgan  v.  Railroad  Co.,  96  U. 
S.  716,  24  L.  ed.  743;  Ruch  v.  City 
of  Rock  Island,  5  Biss.  95. 

"Denver  v.  Clements,  3  Colo. 
484;  Littledale,  J.,  in  Barraclough 
V.  Johnson,  8  Ad.  &  E.  99,  105;  Addi- 
son Torts,  §  302.  Ante,  §  139  (126). 
See  also,  Tise  v.  Whitaker  &c.  Co., 
146  N.  Car.  374,  59  S.  E.  1012  (hold- 
ing motive  Immaterial  if  intent  to 
dedicate  to  public  exists) ;  Loving- 
ton's  Turnpike  v.  Adkins,  232  111. 
510,  83  N.  E.  1043;  Prauenthal  v. 
Slaten,  —  Ark.  — ,  121  S.  W.  395, 
397  (citing  text). 
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in  truth  done  by  the  person  against  whom  the  dedication  is  asserted 
is  generally  a  question  of  fact  for  the  jury;^^  but  the  question  of  the 
effect  of  the  acts  may  sometimes  be  a  question  of  law,  and  in  other 
instances  it  may  be  a  question  of  fact  to  be  inferred  from  the  circum- 
stances developed  by  the  evidence.  Generally  the  case  becomes  com- 
plex, and  questions  of  both  law  and  fact  enter  into  it.  In  the  majority 
of  cases  the  question  whether  there  was  an  intention  to  dedicate  be- 
comes, like  that  of  negligence,  one  of  mingled  law  and  fact.  There 
may  be  cases  where  the  facts  are  undisputed  and  where  they  admit  of 
but  one  legal  interpretation,  or  can  lead  to  one  conclusion  only,  and 
in  all  such  cases  the  question  is  purely  one  of  law,^"  but  in  general, 
the  elements  of  law  and  fact  are  intermingled,  and  in  all  such  cases 
the  court  directs  the  jury  as  to  the  law,  and  commits  to  their  decision 
the  question  of  the  existence  of  the  facts  alleged  to  exist  as  well  as  the 
question  of  the  inferences  to  be  drawn  from  them.^°  Where,  there- 
fore, the  question  is,  what  intent  did  in  reality  exist,  and  it  depends 
for  its  solution  on  the  inference  of  fact  to  be  drawn  from  the  evidence, 
the  jury  must  be  directed  to  decide  it  as  one  of  fact.  Where  the  ques- 
tion depends  upon  the  effect  of  a  statutory  dedication,  or  where  the 
intention  depends  upon  the  construction  to  be  given  the  language  of 
a  written  instrument,  the  question  is  for  the  court  as  one  of  law,*^ 
unless  in  the  latter  case  the  instrument  is  so  ambiguous  as  to  make 

=^ Nixon  V.  Townof Biloxi  (Miss.),  "Wood  v.  Hurd,  34  N.  J.  L.  87, 

5  So.  621;  Eastland  v.  Fogo,  58  Wis.  88;  Cowles  v.  Gray,  14  Iowa  1;  Dan- 

274;  City  of  Elgin  v.  Beckwith,  119  iels  v.  People,  21  111.  439;   Alvord  v. 

111.  367,  10  N.  B.  558;  Flack  v.  Vil-  Ashley,  17  111.  863;   Harding  v.  Jas- 

lage  of  Green  Island,  122  N.  Y.  107,  per,  14  Cal.  642;   Morse  v.  Zeize,  34 

25  N.  E.  267.    If  the  question  is  one  Minn.   35,   24   N.   W.   287;    Gould  v. 

of  fact  it  seems  quite  clear  that  the  Glass,   19   Barb.    (N.   Y.)    179,   195; 

essential    element,    intnnt,    may    he  City  of  Hartford  v.  New  York  &c. 

inferred.    Intent  may  always  be  in-  R.   Co.,    59   Conn.    250,    22    Atl.    37; 

ferrcd    from   the   evidence,   and    no  Greenleaf    Ev.,    §     662.      See    also, 

greater   degree  of   evidence   can  be  Greenup  County  v.  Maysville  &c.  R. 

required  in  one  civil  case  than  in  Co.  (Ky.),  21  S.  W.  351;   District  of 

another.  Columbia  v.  Robinson,  180  U.  S.  92, 

=»  White  V.   Bradley,   66   Me.   254;  21  Sup.  Ct.  283,  45  L.  ed.  440 

State   V.    Schwin,    65    Wis.    207,   26  « State  v.  Schwin,  65  Wis.  207,  26 

N.   W.    568;    Kennedy  v.   Mayor   of  N.  W.  568;    Miller  v.  City  of  Indi- 

Cumberland,     65    Md.     514,    9    Atl.  anapolis,    123    Ind.    196,    24    N.    E. 

234,  57  Am.  Rep.  346;  Town  of  Mar-  228;  Rhodes  v.  Town  of  Brlghtwood, 

ion  V.  Skillman,  127  Ind.  130,  26  N.  145  Ind.  21,  43  N.  E.  942,  944  (citing 

E.   676,  11   L.   R.  A.  55,   59    (citing  text) ;    Baltimore    v.    Fear,    82    Md. 

text) ;  Board  &c.  of  Keyport  v.  Free-  246,  33  Atl.   637. 
hold  &c.  R.  Co.,  74  N.  J.  480,  65  Atl. 
1035,  1036. 
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it  impossible  for  the  court  to  construe  it  without  the  aid  of  parol 
evidence.*^ 

§  175.  (158)  Presumption  that  landowner  intended  what  acts  in- 
dicate.— There  is  no  reason  why  the  ordinary  rules  of  presumptive 
evidence  should  not  apply  to  cases  of  dedication  as  well  as  to  other 
cases  where  the  title  to  real  property  is  in  controversy,  and  if  this  be 
correct  it  must  follow  that  the  person  against  whom  the  dedication  is 
asserted  should  be  held  to  intend  the  reasonable  and  necessary  conse- 
quences of  his  aet.*^  The  presumption  that  the  dedicator  intended  what 
his  acts  indicate  is,  of  course,  a  rebuttable  one,  and  it  is  competent 
to  rebut  it  in  all  cases  except  those  in  which  its  overthrow  would 
operate  as  a  fraud  upon  innocent  third  parties  who  have  parted  with 
value  in  good  faith  vrithout  notice  on  the  faith  of  the  conduct  which 
created  the  presumption.**  Presumptions  have  ordinarily  the  force  and 
effect  of  a  prima  facie  case,*°  and  this  force  should,  in  consonance  with 
sound  principle  and  closely  analogous  cases,  be  allotted  them  in  cases 
of  dedication.  It  will  be  found  on  investigation  that  in  all  questions 
connected  with  highways,  courts  have  from  the  earliest  times  acted 
upon  and  applied  the  doctrine  of  presumptive  evidence.  One  of  the 
presumptions  acted  upon  by  the  old  cases  was  that  all  the  land  between 
the  adjoining  owner's  enclosure  and  the  middle  of  the  traveled  way 
was  given  up  to  the  public  for  passage.**  Another  was  that  a  strip  of 

■"Porter  v.  Carpenter,  39  Fla.  14,  Robinson,  180  U.  S.  92,  21  Sup.  Ct. 

21  So.  788,  790;   Brown  v.  Manning,  283,  45  L.  ed.  440.    Lost  records  and 

6  Ohio  298,  27   Am.   Dec.  255;    Vil-  defective     proceedings     have     been 

lage  of  Princeville  v.  Auten,  77  111.  held    to    raise    no    presumption    of 

325.  dedication.      Gaines    v.    Merryman, 

«See  as  to  this  presumption  gen-  95  Va.  660,  29  S.  E.  738;  Klenk  v. 

erally,  1  Elliott  on  Ev.,  §  97.  Walnut  Lake,   51   Minn.   381,   53  N. 

■"Campbell    v.    O'Brien,    75    Ind.  W.    703.     But    compare    Perkins    v. 

222;  Faust  v.  City  of  Huntington,  91  Fielding,  119  Mo.  149,  24  S.  W.  444, 

Ind.  493,  495.    Of  course  there  Is  no  27   S.   W.   1100.    To  the  effect  that 

presumption     of     dedication,     ordi-  the  presumptions  are  generally  re- 

narily  at  least,  in  the  first  instance,  buttable,  see  also,  Baltimore  Harbor 

that  is,  in  the  absence  of  any  evi-  &c.    Co.   v.    Smith,    85    Md.    537,    37 

dence    from    which    it   may   be    in-  Atl.  27;  Wayne  County  v.  Miller,  31 

ferred,   and   the   burden   is   usually  Mich.  447. 

upon  the  party  asserting  it.  Tate  « Bates  v.  Pricket,  5  Ind.  22,  61 
v.  Sacramento,  50  Cal.  242;  Shreve-  Am.  Dec.  73;  Montgomery  v.  Wasem, 
port  V.  Drouin,  41  La.  Ann.  867,  116  Ind.  343,  355,  15  N.  E.  795,  19 
6  So.  656;  Hogue  v.  Albina,  20  Ore.  N.  E.  184;  1  Elliott  Gen.  Pr.,  §  127. 
182,  25  Pac.  386,  10  L.  R.  A.  673;  See  also,  Town  of  Fowler  v.  Lin- 
City  of  Houston  V.  Finnigan  (Tex.  quist,  138  Ind.  566,  37  N.  E.  133, 
Civ.  App.),  85  S.  W.  470;  Mason  135  (citing  text). 
City  Salt  &c.  Co.  v.  Mason,  23  W.  "Doe  v.  Pearsey,  7  B.  &  C.  304; 
Va.    211;    District    of   Columbia   v.  Woolrych  Ways,  5.  See  also,  Moftett 
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land  lying  between  the  enclosure  and  the  traveled  way  belonged  to  the 
adjoining  owner.^^  Still  another  was,  that  the  owner  gave  up  only  a 
passage  way  to  the  public  and  that  he  remained  the  owner  of  the  soil 
entitled  to  all  profits  not  inconsistent  with  the  public  use.*^  In  many 
eases  it  is  held  that  evidence  of  use  with  the  assent  of  the  ovraer  may 
authorize  the  presumption  that  the  way  was  dedicated  to  the  public.*" 
The  later  cases  have  not  hesitated  to  enforce  the  doctrine  of  presump- 
tive evidence.  Thus,  it  is  held  that  where  there  is  a  dedication  it  will 
be  presumed,  in  the  absence  of  couatervailing  circumstances,  that  it 
was  to  the  public  at  large,  and  not  to  a  part  only  of  the  community,"" 
that  it  was  of  an  easement  rather  than  the  fee,^"*  and  of  a  public  ease- 
ment rather  than  a  private  one.°°''  In  the  numerous  and  familiar 
cases"^  in  which  a  dedication  is  presumed  from  the  sale  of  land  by 
reference  to  a  map  or  plat  on  which  streets  and  alleys  are  marked,  we 
find  illustrated  the  application  of  the  general  principle  of  which  we 
are  speaking.  Presumptive  evidence,  it  is  safe  to  affirm  without  fur- 
ther illustration,  supplies  the  foundation  of  the  doctrine  of  implied 
dedication,  and  furnishes  in  such  cases  the  proof  of  the  owner's  in- 
tentions. 


V.  South  Park,  138  111.  620,  28  N.  E. 
975.  But  see  Oyler  v.  Ross,  48  Neb. 
211,   66  N.  W.  1099. 

"Grose  v.  West,  7  Taunton  39; 
Steel  V.  Prlckett,  2  Starkle  409; 
Stevens  v.  Whistler,  11  East,  51. 

^Woolrych  Ways,  6. 

"  Lade  v.  Shepherd,  2  Strange 
1004;  Jarvis  v.  Dean,  3  Bing.  447; 
Rex  V.  Barr,  4  Campb.  16;  Rex  v. 
Lloyd,  1  Campb.  260;  Rugby  Trus- 
tees v.  Merryweather,  11  Bast  375n. 
We  are  aware  that  the  application, 
of  the  doctrine  made  by  some  of 
the  cases  cited  has  been  questioned, 
but  we  are  now  using  them  for  the 
purpose  of  tracing  back  the  general 
principle. 

™  Penny  Pot  Landing  v.  City  of 
Philadelphia,  4  Harris  79. 

■"a  New  Rock  &c.  R.  Co.  v.  Provi- 
dence, 16  R.  I.  746,  19  Atl.  759; 
Schurmier  v.  Railroad  Co.,  10 
Minn.  82,  7  Wall.  (U.  S.)  272,  19 
L.  ed.  74;  ante,  §  164  (149). 

""b  Denver  v.  Clements,  3  Colo. 
472;  Pope  v.  Union,  18  N.  J.  Eq. 
282.  See  also,  Eureka  v.  Armstrong, 


83   Cal.   628,   22  Pac.   928,   23   Pac. 
1085. 

'^  Story  V.  N.  Y.  &c.  Co.,  90  N.  Y. 
122,  43  Am.  Rep.  146;  Irwin  v.  Dix- 
lon,  9  How.  (U.  S.)  10,  13  L.  ed. 
25;  People  v.  Underbill,  144  N.  Y. 
316,  39  N.  E.  333.  For  other  cases 
illustrating  the  general  principle, 
see  Jersey  City  v.  Canal  Co.,  1  Beas- 
ley  547;  Hodgson  v.  Jeffries,  52  Ind. 
334;  Smith  v.  City  of  Navasota,  72 
Tex.  422,  10  S.  W.  414;  Forney  v. 
Calhoun  County,  86  Ala.  463,  5  So. 
750;  Archer  v.  Salinas  City,  93  Cal. 
43,  28  Pac.  839,  16  L.  R.  A.  145; 
Harding  v.  Jasper,  14  Cal.  642; 
Moyer  v.  Ward,  19  Conn.  250;  City 
of  Elgin  V.  Beckwith,  119  111.  367,  10 
N.  E.  558;  Eastland  v.  Fogo,  58  Wis. 
274,  16  N.  W.  632;  Board  &c.  of  Har- 
rison County  v.  Seal,  66  Miss.  129,  3 
L.  R.  A.  659,  5  So.  622,  14  Am.  St. 
545.  Prima  facie,  the  person  who  re- 
cords a  plat,  reciting  that  "it  is  my 
addition,"  is  the  owner  of  the  land. 
Branch  &c.  R.  Co.  v.  Andrews,  41 
Kan.  370,  21  Pac.  276.  Where  a  sur- 
veyor makes  a  map  of  a  town  site 
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§  176.  (159)  User — Effect  of. — Confusion  has  resulted  from  con- 
founding dedications  resting  upon  presumptions  with  the  right  given 
by  the  statute  of  limitations.  Twenty  years'  use  by  the  public,  under 
claim  of  right  evidenced  by  the  use,  wiU  give  a  right  to  the  road  or 
street,  of  which  the  owner  of  the  fee  cannot  divest  the  public,  no  mat- 
ter what  may  have  been  his  intention.  ^^  Irrespective  of  the  question 
of  intention,  uninterrupted  user  may  give  the  public  an  irrevocable 
right.  This  result  follows,  not  because  an  intention  to  dedicate  is  con- 
clusively presumed,  but  because  the  statute  of  limitations  has  divested 
the  owner  of  a  right  by  destroying  all  remedy.^^  What  the  original  in- 
tention of  the  owner  was  ceases  to  be  of  importance  after  the  lapse  of 
the  limitation  prescribed  by  statute,  and  the  question  then  is,  has  there 
been  continuous  adverse  user  for  the  statutory  period  ?  If  statutes  of 
limitations  are  statutes  of  repose^*  where  mere  private  interests  are 
involved,  much  more  the  reason  for  holding  them  to  be  such  in  cases 


and  leaves  a  space  thereon  desig- 
nated by  the  word  "park,"  which 
the  owner  erases,  there  Is  no  statu- 
tory dedication.  White  Bear  v. 
Stewart,  40  Minn.  284,  41  N.  W. 
1045,  also  holding  that  alterations  in 
a  plat  would  be  presumed  to  have 
been  made  before  it  was  filed). 
A  still  stronger  rule  as  against  the 
public  is  laid  down  in  Helena  v. 
Albertose,  8  Mont.  499,  20  Pac.  817. 
But  the  decision  in  that  case  is  of 
doubtful  soundness.  Generally  a 
space  marked  "public  square"  or 
"park"  indicates  a  dedication  to  the 
public.  Northport  &c.  Assn.  v.  An- 
drews, 104  Me.  342,  71  Atl.  1027.  In 
Eckhart  v.  Irons,  128  111.  568,  20 
N.  E.  687,  the  statement  on  the 
plat  was  this:  "Line  of  front  of 
Ijuildings  20  feet  from  street,"  and 
it  was  held  that  there  was  no  dedi- 
cation of  the  space  between  the 
buildings  and  the  street.  Where  one 
not  the  owner  of  lands  makes  a 
plat  on  which  streets  and  alleys 
are  laid  out,  a  patent  subsequently 
issued  by  the  United  States  in 
trust  for  the  occupant  does  not,  as 
it  was  held  in  Diamond  Match  Co. 
v.  Ontonagon,  72  Mich.  249,  40  N.  W. 
448,  operate  as  a  dedication  of  the 
streets  platted.  If  the  plat  placed 
on  record  is  complete  in  itself,  and 
free   from  ambiguity,  it  cannot  be 


varied  or  controlled  by  parol  evi- 
dence. Brown  v.  Manning,  6  Ohio 
298,  27  Am.  Dec.  255;  Princeville  v. 
Auten,  77  111.  325.  But  where  it  is 
ambiguous,  extrinsic  evidence  may 
be  received.  Darlington  v.  Common- 
wealth, 41  Pa.  St.  63.  The  decision 
in  Westfall  v.  Hunt,  8  Ind.  174,  can 
only  be  sustained,  if,  indeed,  it  can 
be  sustained  at  all,  upon  the  ground 
that  the  words  "public  square"  have 
no  settled  legal  meaning.  See  Mor- 
row v.  Highland  Grove  Trac.  Co., 
219  Pa.  St.  440,  68  Atl.  1038,  123  Am. 
St.  673. 

=^Text  quoted  in  Schwerdtle  v. 
Placer  County,  108  Cal.  589,  41  Pac. 
448.  See  also,  Le  Roy  v.  Leonard 
(Tenn.),  35  S.  W.  884;  Southern 
Ind.  R.  Co.  v.  Norman,  165  Ind.  126, 
74  N.  E.  896,  898  (citing  text); 
post.  Chap.  VI. 

==  Humbert  v.  Trinity  Church,  24 
Wend.  (N.  Y.)  587;  Town  of  Marion 
v.  Skillman,  127  Ind.  130,  26  N.  E. 
676,  11  L.  R.  A.  55,  59  (quoting 
text). 

« Elder  v.  Bradley,  2  Sneed 
(Tenn.)  248,  253;  McElmoyle  v.  Co- 
hen, 13  Peters  (U.  S.)  312,  10  L. 
ed.  177;  Bledsoe  v.  Little,  5  Miss. 
24;  Sailor  v.  Hertzogg,  2  Pa.  St. 
182;  Kinney  v.  Vinson,  32  Tex.  125. 
128;  Angell  Lim.  (6th  ed.),  6. 
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where  important  interests  affecting  the  community  at  large  are  di- 
rectly affected.  Public  use,  for  the  period  of  twenty  years,  makes  the 
public  right  as  unimpeachable  as  if  it  had  been  created  by  an  express 
grant,  and  there  need  not  be  any  evidence  whatever  of  an  intention  to 
dedieate.^^ 

§  177.  (160)  Time  of  use  necessary  to  establish  dedication. — ^Time 

is  generally  important  in  cases  where  the  full  period  of  the  statutory 
limitation  has  not  expired,  but  it  is  not  always  of  controlling  impor- 
tance. Where  the  statutory  period  has  not  elapsed,  evidence  that  the 
use  has  continued  for  a  considerable  length  of  time  will  not  necessarily 
establish  a  dedication,  although  it  may  be  a  very  important  item  of 
evidence.  If  the  use  has  continued  for  a  considerable  time  with  the 
full  assent  of  the  owner,  and  there  are  circumstances  indicative  of  an 
intent  to  dedicate,  the  jury  will  be  warranted  in  sustaining  the  claim  of 
the  public.^*  The  greater  the  length  of  time  the  use  has  continued,  the 
stronger,  as  a  rule,  becomes  the  presumption  of  dedication.  User  by  the 
public  may  be  of  importance  both  as  evidence  of  an  intent  to  dedicate 
and  as  evidence  of  acceptance.  Here  we  are  considering  it  chiefly  as 
evidence  of  an  intent  to  dedicate,  although  it  may  at  the  same  time  be 
evidence  of  acceptance,  and  thus  of  a  complete  dedication.  Som.e  of 
the  English  cases  have  attached  too  much  importance  to  the  element 
of  time,  which  enters  so  largely  into  all  questions  of  dedication.    In 

°^3  Kent  Com.,  451;  2  Dillon  dedicate,  as  we  have  stated,  is  not 
Munic.  Corp.  (3d  ed.),  §637;  Hall  v.  necessary  in  such  cases  if  the  use 
Baltimore  &c.,  56  Md.  187;  Ross  v.  has  been  such  as  is  required  for  the 
Thompson,  78  Ind.  90;  Bidlnger  v.  full  period,  and  it  would  probably 
Bishop,  76  Ind.  244;  Chicago  v.  be  better  in  most  of  these  cases  to 
Thompson,  9  111.  App.  524;  Smith  v.  treat  it  as  prescription  rather  than 
State,  3  Zabr.  (23  N.  J.  L.)  130,  139;  ordinary  dedication,  as  we  have  fur- 
Lemon  v.  Hayden,  13  Wis.  177.  See  ther  explained  in  Chap.  VI. 
also  State  v.  Hunter,  27  N.  Car.  369,  ™  Schwerdtle  v.  Placer  County,  108 
44  Am.  Dec.  41;  State  v.  Wolf,  112  Cal.  589,  41  Pac.  448,  449  (citing 
N.  Car.  889,  17  S.  E.  528;  Woolard  text);  Witter  v.  Damitz,  81  Wis. 
V.  Clymer  (Tenn.  Ch.),  35  S.  W.  385,  51  N.  W.  575;  Gerberling  v. 
1086;  Greenup  County  v.  Maysville  Wunnenberg,  51  Iowa  125,  49  N.  W. 
&c.  R.  Co.  (Ky.),  21  S.  W.  351;  post,  861  (owner  assisted  in  laying  out 
§  188  (169),  et  seq.  There  is,  how-  the  road);  Union  Company  v.  Peck- 
ever,  some  difference  of  opinion  up-  ham,  16  R.  I.  64,  12  Atl.  130;  East- 
on  this  point.  See  State  v.  Reybold,  ern  Cemetery  Co.  v.  City  of  Louis- 
5  Harr.  (Del.)  484;  State  v.  Fisher,  ville  (Ky.),  15  S.  W.  1117;  McKen- 
117  N.  Car.  733,  23  S.  E.  158;  Harris  zie  v.  Gilmore  (Cal.),  33  Pac.  262 
V.  Commonwealth,  20  Gratt.  (Va.)  (dedication  shown  by  owner  chang- 
632.  While  some  of  the  courts  speak  ing  way,  fencing  along  it  and  allow- 
of  this  as  a  conclusive  presumption  ing  it  to  be  used  and  worked  by 
of  dedication,  an  actual  intention  to  public). 
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one  case  an  uninterrupted  u?er  of  eight  years  was  held  sufficient  with- 
out reference  to  the  question  of  intention,  Lord  Kenyon  saying,  "Dur- 
ing all  that  time  the  public  at  large  were  permitted  to  have  the  free 
use  of  the  way  without  any  impediment  whatever,  and  therefore  it  is 
now  too  late  to  assert  the  right,  for  there  is  quite  a  sufficient  time  for 
presuming  a  dedication  of  the  way  to  the  public.  In  a  great  case  which 
was  much  contested,  six  years  was  held  sufficient."  °^  In  another  case 
the  use  was  for  six  years,  and  it  was  held  that  made  at  least  a  prima 
facie  case  of  dedication.^'  In  still  another  case  the  use  was  for  five 
years,  and  the  court  declared  that  it  precluded  the  owner  from  rei- 
claiming  the  land.^°  There  are,  however,  English  cases  which  assert 
a  different  doctrine  and  refuse  to  adjudge  a  dedication  unless  there  has 
been  a  use  for  a  very  much  longer  period  of  time.""  While  it  is  true 
that  some  of  the  English  cases,  and  perhaps  some  of  the  American, 
have  attached  undue  importance  to  the  element  of  time,  and  too  little 
to  that  of  the  owner's  intention,  it  is  equally  true  that  there  are  other 
cases  which  have  refused  it  that  importance  which  it  deserves  and 
have  erroneously  held  that  uninterrupted  user,  no  matter  what  its 
character,  will  not  sufficiently  evidence  a  dedication  unless  it  has  con- 
tinued for  twenty  years.  The  remark  of  Mr.  Woolrych,  that,  "It  is, 
therefore,  rather  the  intention  of  the  owner  than  the  question  of  time 
which  must  determine  the  dedication,""^  is  a  correct  general  statement 
of  the  law,  but  like  most  general  statements,  it  requires  some  limita- 
tion. It  is  the  rule  that  there  must  be  evidence  of  intention,  but  the 
user  itself  may  be  of  such  a  character  as  to  supply  a  foundation  for  an 
inference  of  the  intention  to  dedicate.  Thus,  if  the  use  made  of  the 
way  is  such  as  could  only  be  rightfully  made  of  a  public  road  or 
street,  and  is  so  open  and  notorious  and  so  unequivocal  in  character, 
and  so  long  continued,  also,  that  the  discontinuance  of  the  way  would 
seriously  injure  the  public,  the  intention  to  dedicate  may  be  presumed 
against  the  owner. 

"Rugby  Charity  v.  Merryweather,  126;  Trustees  of  British  Museum  v. 

11  East  376n;    Woolrych  Ways,  10.  Finnis,  5   Carr.   &  Payne  460.     See 

»»Regina  v.  Patrie,  30  Eng.  Law  also,  Robinson  v.  Cowpen  Local 
&  Eq.  207;  Reg.  v.  Inhabitants  of  Board,  62  L.  J.  Q.  B.  619.  But  corn- 
Bast  Mark,  11  Q.  B.  877.  pare  Reg.  v.  Chorley,  12  Q.  B.  515, 

»=  Jarvis  v.  Dean,  3  Bing.  447.  See  64  B.  C.  L.  515. 

also,  Plummer  v.    Sheldon,   94   Cal.  »i  Woolrych   Ways,    11.     See    also, 

533;  29  Pac.  947;  Patterson  v.  Mun-  German  Bank  v.  Brose,  32  Ind.  App. 

yan,  93  Cal.  128,  29  Pac.  250.  77,  69  N.  E.  300,  303  (quoting  text). 

""Woodyer  v.  Hadden,  5  Taunton 
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§  178.  (161)  No  specific  period  of  time  necessary. — Judge  Dillon 
says:  '''No  speeiiic  length  of  time  is  necessary  to  constitute  a  valid 
dedication ;  all  that  is  required"  is  the  assent  of  the  owner  of  the  soil 
to  the  public. use,  and  the  actual  enjoyment  by  the  public  for  such  a 
length  of  time  that  the  public  accommodation  and  private  rights  would 
be  materially  affected  by  a  denial  or  interruption  of  the  enjoyment.""^ 
This  agrees  with  what  is  said  by  Professor  Greenleaf,  in  the  extract 
heretofore  quoted,  and  is  a  just  deduction  from  the  adjudged  cases.  We 
iind  Judge  Dillon  also  saying :  "But  where  the  question  is  as  to  an  in- 
tent on  the  part  of  the  owner  to  dedicate,  user  by  the  public  for  a 
period  less  than  that  limiting  real  actions  is  important  as  evidence  of 
such  intention,  and  as  one  of  the  facts  from  which  it  may  be  in- 
ferred.""^  Taking  these  statements  together,  a  harmonious  doctrine 
results,  and  one  consistent  with  sound  principle;  but  when  the  cases 
are  investigated,  it  will  be  found  that  there  is  much  confusion  and  no 
little  conflict.  This  result  flows  from  an  erroneous  application  of  the 
rule  requiring  an  intention  to  dedicate  to  be  shown,  and  in  denying 
that  the  character  of  the  user  may  be  such  and  so  long  continued  as  to 
itself  afford  sufiBcient  evidence  of  the  intention  to  dedicate.  When  once 
it  is  fully  understood  that  the  character  of  the  user  may  supply  evi- 
dence of  intent,  there  is  no  difficulty  in  sustaining  the  doctrine  of  the 
eminent  writers  fromi  whom  we  have  quoted,  but  if  it  be  denied  that 
user  can  supply  that  evidence,  then  the  fact  that  the  rights  of  the 
public  at  large  "would  be  materially  affected  by  a  denial  or  interrup- 
tion of  the  enjoyment"  cannot  be  justly  allowed  to  exert  a  controlling 
influence. 

§  179.  (162)  Extent  and  character  of  use  necessary  to  establish 
dedication. — The  confusion  in  the  authorities  can,  in  a  great  measure, 
be  cleared  away  by  holding  that  the  extent  and  character  of  the  use  may 
furnish  evidence  of  intention  to  dedicate,  although  it  has  not  continued 
for  the  statutory  period,  and  that,  when  the  user  has  been  such  as 
would  indicate  to  prudent  men  that  the  public  claim  is,  as  of  right, 
to  the  way  as  a  street  or  road,  and  the  owner  is  fuUy  aware  of  the  ex- 

«=2  Dillon  Munic.  Corp.,  §  631;    2  York  &c.  R.  Co.  v.  South  Amboy,  57 

Greenleaf  Bv.,  §§  537,  546.    See  also,  N.  J.  L.  252,  30  Atl.  628;  Parish  v. 

McClasky  v.  McDaniel,  37  Ind.  App.  Stephens,  1  Ore.  59,  and  many  other 

59,  74  N.  E.  1023,  1027  (citing  text);  cases  cited  ante,   §§  138    (124),  140 

German  Bank  v.  Brose,  32  Ind.  App.  (126),  147   (133),  170  (154),  et  seq. 

77,  69  N.  B.  300,  303  (citing  text);  ®2  Dillon  Munic.  Corp.,  §  638. 
Macon  v.  Franklin,  12  Ga.  239;  New 
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tent  and  character  of  the  use  and  makes  no  objection,  it  will  be  pre- 
sumed that  he  intended  to  throw  the  way  open  to  the  public.**  This 
rule  does  not  dispense  with  the  necessity  of  proving  the  animus  dedican- 
di,  but  allows  it  to  be  inferred  from  legitimate  evidence,  and  thus  se- 
cures public  and  private  interests  from  injury.  It  is,  of  course,  gen- 
erally essential  that  the  use  should  be  with  the  knowledge  of  the  owner 
and  without  interruption  from  him,  and  that  it  should  not  be  under  a 
mere  license,  but  that  it  should  be  such  a  use  as  in  its  nature  and  extent 
asserts,  by  necessary  implication,  a  claim  of  right."  ^  If  the  user  falls 
short  of  this  it  cannot  be  considered  as  supplying  evidence  sufficient, 
of  itself,  to  authorize,  as  against  the  owner,  the  presumption  of  an  in- 
tention to  dedicate,  although  it  may  be  material  when  connected  with 
other  evidence  upon  that  question.  ^^ 

§  180.  (163)  Acts  held  sufficient  to  establish  dedication. — ISTo  defi- 
nite length  of  time  is  necessary  to  render  a  dedication  effectual,  but,  in 
cases  of  implied  dedications,  time  is  of  importance  as  tending  to  prove 
an  intention  on  the  part  of  the  owner  of  the  soil  to  dedicate  the  way 
to  the  public.  A  dedication  may  be  presumed  where  the  other  evidence 
or  circumstaaces  are  such  as  show  an  intention  to  dedicate,  although 
a  very  brief  period  of  time  has  elapsed  since  the  public  use  began.*^ 

°"  State   V.   Trask,   6   Vt.    355,   27  Ind.   493.     See   also,   Longworth   v. 

Am.   Dec.    554;    Lemon   v.    Hayden,  City  of  Cincinnati,  48  Ohio  St.  637, 

13  Wis.  *159;  Green  v.  Oakes,  17  III.  29   N.   E.    274;    Town   of   Bethel   v. 

249;    Askew  v.  Wynne,  7  Jones'  L.  Pruett,   215   111.   162,   74   N.   E.   111. 

(N.   C.)    22;    Larned  v.   Lamed,  11  Thus  where  a  landowner  lays  a  side' 

Met.    (Mass.)    421;    Hohart   v.   Ply-  walk  or  throws  open  a  way  for  his 

mouth,    100    Mass.     159;     Common-  own  convenience,  occasional  use  of 

wealth  v.  Cole,  26  Pa.  St.  187;  Porter  it  by  the  public  also  with  permission 

V.  Attica,  33  Hun  (N.  Y.)  605;  Pom-  or  license,  has  been  held  insufficient 

frey  v.  Village  of  Saratoga,  34  Hun  to   constitute   a   dedication.     Rozell 

(N.  Y.)    607;    Carr  v.  Kolb,  99  Ind.  v.  Andrews,  103  N.  Y.  150,  8  N.  E. 

53;    Cemetery  v.  Meninger,  14  Kan.  513;    Commonwealth  v.   Barker,  140 

312;    Graham  v.   Hartnett,   10   Neb.  Pa.  St.  189,  21  Atl.  243.     See  also, 

517;    Harding  v.  Town  of  Hale,   61  Weiss  v.  South  Bethlehem,  136  Pa. 

111.    192;    Mason    v.    City    of    Sioux  St.  294,  20  Atl.  801;   New  Albany  v. 

Falls,  2  S.  Dak.  652,  51  N.  W.  770,  Williams,  126  Ind.  1,  25  N.  E.  187; 

772  (citing  text);  Case  v.  Favier,  12  City  of  San  Antonio  v.   Sullivan,  4 

Minn.  89;  Smith  v.  City  of  San  Luis  Tex.  Civ.   App.   451,   23   S.   W.   307; 

Obispo,    95    Cal.    463,    30    Pac.    591.  Worthington  v.  Wade,  82  Tex.  26,  17 

See    also,    Seidschlag    v.    Town    of  S.  W.  520;   White  v.  Wiley,  59  Hun 

Antioch,  207  111.  280,  69  N.  E.  949,  (N.  Y.)  618,  13  N.  Y.  S.  205;  Robert- 

951,  952;   Hiner  v.  Jeanpert,  65  III.  son  v.  Meyer,  59  N.  J.  Eq.  366,  45 

430;  Raymond  v.  City  of  Wichita,  Atl.  983.  See  also,  ante,  §  144  (130). 
70   Kan.   523,   79   Pac.   323;    Tise  v.        ™  See  Town  of  Randall  v.  Rovel- 

Whitaker,  146  N.  Car.  374,  59  S.  E.  stad,  105  Wis.  410,  81  N.  W.  819,  824. 
1012.  "Hobbs     v.      Lowell,      19     Pick. 

""Faust  V.  City  of  Huntington,  91  (Mass.)  405,  31  Am.  Dec.  405;  Estes 
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Where  the  intention  to  dedicate  is  clearly  manifested,  the  dedication 
as  against  the  owner  becomes  effectual  as  soon  as  it  is  accepted  by  the 
public,  and  the  question  of  time  is  not  at  all  material.^*  Acts  indicat- 
ing a  claim  to  the  way  by  the  public,  added  to  continuous  user  for  a 
considerable  period  of  time,  will  be  eAddence  of  dedication,  as,  for  in- 
stance, lighting  the  way  at  public  expense  and  in  the  same  manner 
as  other  public  ways  of  the  vicinity  are  lighted.'*'  Where  a  change  is 
made  in  the  way,  with  the  assent  of  the  owner  of  the  soil,  by  abandon- 
ing the  old  traveled  track  and  adopting  a  different  route,  the  owner 
will,  after  the  lapse  of  a  period  of  eight  years,  be  deemed  to  have 
dedicated  the  new  way.'"  User  for  eighteen  months  accompanied  with 
evidence  of  the  declarations  of  the  owner  of  an  intention  to  dedicate 
has  also  been  held  sufficient  to  establish  a  dedication  of  the  way  to  the 
public.^^  Where  a  grantee  has  notice  of  an  attempted  dedication  by  a 
former  owner,  and  takes  no  steps  to  dispute  its  efficacy,  he  is  estopped 
to  afterwards  deny  the  right  of  the  public  to  the  way.'^  Paving  a  way 
in  obedience  to  a  notice  from  the  public  ofBcers  having  control  of  the 
highways  of  the  locality,  is  evidence  of  dedication/^   And  where  the 


V.  Troy,  5  Greenl.  368;  Pritchard 
V.  Atkinson,  4  N.  H.  9;  Golden  v. 
Thurbur,  2  Johns.  (N.  Y.)  424;  Ross 
v.  Thompson,  78  Ind.  90;  City  of 
Hammond  v.  Maher,  30  Ind.  App. 
286,  65  N.  E.  1055;  State  v.  Hill,  10 
Ind.  219;  City  of  Chicago  v.  Wright, 
69  111.  318;  Town  of  Princeton  v. 
Templeton,  71  111.  68;  Fairbury  &c. 
Board  v.  Holly,  169  111.  9,  48  N.  E. 
149;  Moffett  v.  South  Park  Com'rs, 
138  111.  620,  28  N.  E.  975,  977;  State 
V.  Catlln,  3  Vt.  530,  23  Am.  Dec. 
230;  Cincinnati  v.  White,  6  Pet.  (U. 
S.)  431,  8  L.  ed.  452;  Barclay  v. 
Howell,  6  Pet.  (U.  S.)  498,  8  L.  ed. 
477;  Irwin  v.  Dixlon,  9  How.  (U. 
S.)  10,  13  L.  ed.  25;  Gamble  v.  St. 
Louis,  12  Mo.  617;  Lewis  v.  San 
Antonio,  7  Tex.  288;  Hoole  v.  Attor- 
ney-General, 22  Ala.  190;  Onstott  v. 
Murray,  22  Iowa  457;  Saulet  v.  New 
Orleans,  10  La.  Ann.  81;  Mayor  v. 
Franklin,  12  Ga.  239;  Case  v.  Favier, 
12  Minn.  89;  Graham  v.  Hartnett,  10 
Neb.  517,  7  N.  W.  280;  Wilson  v. 
Hull,  7  Utah  90,  24  Pac.  799;  Smith 
V.  City  of  San  Luis  Obispo,  95  Gal. 
463,  30  Pac.  591;  Union  Co.  v.  Peck- 
ham,  16  R.  I.  64,  12  Atl.  130. 


•^Woodyer  v.  Hadden,  5  Taunt. 
125;  2  Smith's  Leading  Cases,  176; 
Angell  Highways,  §  142;  2  Dillon's 
Munic.  Corp.,  §  638;  Woolrych  Ways, 
11;  Stewart  v.  Conley  (Ala.),  27  So. 
303,  304,  305  (quoting  text);  Riley 
V.  Buchanan,  116  Ky.  625,  76  S.  W. 
527,  528  (citing  text);  Seidschlag  v. 
Town  of  Antioch,  207  111.  280,  69  N. 
E.  949,  952  (citing  text). 

""Rex  V.  Lloyd,  1  Campb.  260.  See 
also,  McKenzie  v.  Gilmore  (Gal.),  33 
Pac.  262;  Pennsylvania  R.  Co.  v. 
Greensburg  &c.  Co.,  176  Pa.  St.  559, 
35  Atl.  122,  36  L.  R.  A.  839. 

"Larned  v.  Larned,  11  Metcf. 
(Mass.)  421;  Hobbs  v.  Lowell,  19 
Pick.  (Mass.)  405;  Gowen  v.  Phila- 
delphia Exch.,  5  Watts  &  Sergt.  141; 
Prouty  V.  Bell,  44  Vt.  72.  But  see 
Ayers  v.  State,  59  Ark.  26,  26  S.  W. 
19. 

"North  American  R.  Co.  v.  St. 
Marys,  1  W.  Rep.  326. 

'^Neff  V.  Bates,  25  Ohio  St.  169. 

"Bailey  v.  Culver,  12  Mo.  App. 
175.  See  also,  Kirkman  v.  Mayor  &c. 
of  Nashville  (Tenn.),  55  S.  W.  1072, 
1073  (citing  text). 
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landowner  consented  to  the  placing  of  earth  on  his  lot,  as  a  lateral 
support  to  the  adjoining  street  when  its  grade  was  raised,  it  was  held 
that  this  amounted  to  a  dedication  so  that  he  could  not  afterwards 
require  removal  of  the  support  or  compensation.''*  It  is  competent  to 
give  in  evidence  the  declarations  of  a  former  owner  made  while  he  held 
title,  against  one  asserting  a  claim  against  the  public.^^  Where  a  writ- 
ten notice  is  given  by  the  owner  of  the  fee  asserting  the  way  to  be  a 
public  one,  he  will  be  bound  by  its  terms,  unless  he  explains  them  in 
such  a  manner  as  to  destroy  their  force.'^  So,  where  a  landowner 
petitioned  a  city  to  extend  a  street  across  his  land  and  the  city  com- 
plied with  his  petition,  it  was  held  that  this  constituted  a  dedication 
and  acceptance,  notwithstanding  he  had  taken  his  name  off  of  the  peti- 
tion after  the  passage  of  the  ordinance  for  the  improvement  and  had 
remonstrated  against  the  improvement  at  that  time  on  account  of 
financial  stringency.'^ 

§  181.  Other  evidence  of  dedication — ^Illustrative  cases — Insufi- 
cient  evidence. — Enclosing  land  by  a  permanent  fence  so  as  to  leave 
outside  a  strip  of  the  width  of  an  existing  hig-hway  and  form  a  continu- 
ation or  link  in  the  latter,  was  said  in  one  case  to  be  the  strongest  proof 
of  an  intention  "to  give  the  strip  of  land  thus  thrown  out  to  the  public 
for  a  street  or  road  that  could  be  furnished,  unless  it  were  shown  that 
a  written  dedication  or  an  actual  platting  had  been  made.'"'  Similar 
acts  of  fencing  and  throwing  open  an  apparent  public  way,  and  the 
like,  in  other  cases  as  well  have  been  held  evidence  of  such  intention 
and,  with  the  requisite  public  user  or  acquisition  of  rights,  suflBcient 
to  constitute  a  binding  dedication.'^'  So,  where  road  supervisors,  at 
the  request  of  a  landowner,  caused  an  established  road  to  be  deflected 

"Williams  v.  City  of  Hudson,  130  166,  21  Pac.  538;  Wragg  v.  Penn  Tp., 

"Wis.  297,  110  N.  W.  239,  12  L.  R.  A.  94  111.  11,  34  Am.  Rep.  199;   McClas- 

(N.  S.)  727.  key  v.  McDaniel,  37  Ind.  App.  59,  74 

"People   v.    Blake,    60    Cal.    497;  N.  E.  1023;   McMillan  v.  McCormick 

City  of  Denver  v.  Jacobson,  17  Colo.  38     Mich.     693;     McGinnis     v.     St. 

497,  30  Pac.  246.    Otherwise  If  made  Louis,  157   Mo.   191,  57   S.  W.  755; 

after  he  had  disposed  of  his  title.  Parisa   v.    Dallas,    83   Tex.    253,    18 

Price  v.  Inhabitants,  40  N.  J.  L.  608.  S.     W.     568;      Bartlett     v.     Burd- 

™  Turner  v.  Williams,  76  Mo.  617.  more,   77   Wis.   356,   46   N.   W.   494. 

"Terrell  v.  Hart,  28  Ky.  L.  901,  But   such  acts  may  usually' be   ex- 

90  S.  W.  953.  plained  in  a  proper  case,  as  by  show- 

''Moffett  v.    South   Park   Com'rs,  ing    mistake    where    not    estopped. 

138  111.  9,  620,  28  N.  E.  975,  977.  See  Bloomington  v.   Bloomington  Ceme- 

also.  Peck  v.  Providence  &o.  Co.,  8  tery  Assn.,  126  111.  221,  18  N.  E.  298; 

R.  I.  353.  State  v.  Welfton,  34  Iowa  144. 

"  See  People  v.  Davidson,  79  Cal. 
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slightly  from  the  original  line  on  his  land,  and  it  was  worked  and 
traveled  as  a  highway  for  years  thereafter,  it  was  held  sufficient  evi- 
dence of  a  dedication,  no  matter  whether  the  supervisors  had  any  au- 
thority to  do  what  was  done  or  not.*"  And  where,  in  an  action  against 
a  railroad  company  for  damages  for  personal  injury,  the  company  de- 
nied that  the  place  in  question  was  a  highway,  evidence  was  admitted 
that  the  railroad  company  had  closed  an  old  road  which  had  existed 
for  years  and  opened  the  new  way  over  its  land  and  invited  travel 
thereon,  which  was  thus  diverted  to  the  now  way,  on  which  there  was 
also  some  evidence  to  show  that  the  public  authorities  had  done  some 
work,  treating  it  as  a  public  road ;  and  the  court  further  held  evidence 
was  admissible  to  show  the  character  of  the  obstructions  in  the  form 
of  improvements  which  the  defendant  had  placed  across  the  old  road, 
as  tending  to  show,  with  the  other  evidence,  a.  dedication  by  the  de- 
fendant of  the  new  road  as  a  highway.*^  There  are  also  many  other 
cases  in  which  the  obstruction  of  an  old  way  and  the  opening  of  a  new 
by  the  landowner,  or  the  substitution  of  a  new  highway  for  an  old, 
when  accepted  by  the  public  has  been  held  a  dedication  of  the  new 
highway.^^  So,  acquiescence  by  the  landowner  in  public  user  of  a 
highway  diverging  slightly  from  an  old  highway  across  his  land  has 
been  held  sufficient  to  show  a  dedication.^^  But  mere  temporary  di- 
vergence and  use,  to  avoid  a  bad  place  in  the  old  way  or  the  like,  would 
not  be  sufficient.'*  The  mere  opening  of  a  passageway  as  a  convenient 
means  of  access  to  the  landowner's  store,  for  himself  and  his  customers, 
does  not  amount  to  a  dedication  as  a  matter  of  law,  although  it  is 
also  used  by  the  public ;  but  it  is  usually  a  question  of  fact  in  such  a 
case  as  to  whether  it  was  thrown  open  for  the  use  of  the  public  or  for 
the  benefit  of  the  owner  and  his  customers,  with  a  mere  license  or  per- 
missive use  by  the  public,  and  the  use  and  duration  of  the  use  made 
of  it  by  the  public  and  the  use  and  control  of  it  by  the  owner  are  gen- 

""Ryan  v.  Kennedy,  62  Iowa  37,  17  49  111.  App.  24;   Hobbs  v.  Lowell,  V 

N.  "W.  142.    See  also  as  to  laying  out  Pick.  (Mass.)  405,  31  Am.  Deo.  14S, 

and  allowing  public  to  use  road,  Wil-  Hamilton  v.  White,  5  N.  Y.  9;  Aln^y 

son  v.  Sexon,  27  Iowa  15;   Common-  v.  Church,  18  R.  I.  182,  26  Atl.  58. 
wealth   v.   Petitcler,   110   Mass.    62;         »"  Fitzgerald  v.  Saxton,  58  Ark.  494 

New  Orleans  &c.  R.  Co.  v.  Moye,  39  25  S.  W.  499;   Larned  v.  Larned,  ll 

Miss.  374.  Met.    (Mass.)    421;    Prouty  v.   Bell, 

''Davis  v.   Oregon  Short  Line  R.  44  Vt.  72;   Small  v.  Binford,  41  InA. 

Co.,  31  Utah  307,  88  Pac.  2.  App.  440,  83  N.  B.  507,  84  N.  E.  19. 

"Sweatman    v.    Deadwood,    9    S.        »*  See  Town  of  Bethel  v.  Prueti, 

Dak.  380,  69  N.  W.  582;  Fairfield  v.  215  111.  162,  74  N.  E.  Ill;   and  s<»e 

Merey,  44  Vt.  239;  Green  v.  Stevens,  post,  §  195  (176). 
14 — Elliott  B.  and  S. 
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erally  important  considerations,  and  where  the  owner  stated  to  the 
city  street  commissioner  that  it  was  for  the  public,  and  would  always 
be  open,  and  that  the  city  should  be  willing,  in  consideration  thereof, 
to  macadamize  it,  the  court  held  that  there  was  sufficient  evidence  to 
sustain  a  finding  that  it  was  dedicated  for  street  purposes.*^  Where 
landowners  platted  their  land  but  reserved  a  parcel  between  two  blocks 
for  their  private  use,  and  had  no  intention  of  dedicating  it,  the  fact 
that  subsequent  owners  of  such  blocks  treated  it  as  public  property, 
without  the  knowledge  or  acquiescence  of  the  plaintiff  or  his  grantors, 
was  held  insufficient  to  vest  any  rights  in  the  publie.^°  So,  of  course, 
the  user  may  be  so  limited,  or  of  such  a  nature  and  under  such  cir- 
cumstances as  not  to  sufficiently  show  a  dedication.*'^ 

§  182.  (164)  Situation  of  land  and  surrounding  circumstances  are 
important — ^Wild  land. — Eegard  is  always  to  be  had  to  the  conduct  and 
surrounding  circumstances,  which  are  to  be  taken  in  connection  vdth 
the  language  of  the  owner,  and,  in  cases  of  implied  dedication,  may 
often  control  its  meaning  and  effect.**  In  case  of  an  express  dedication, 
the  language  of  the  instrument  by  which  it  is  made  controls,  and  to 
such  cases  a  different  rule  applies,  and  resort  is  had  to  the  surround- 
ing circumstances  only  for  the  purpose  of  enabling  the  court  to  ascer- 
tain the  meaning  and  effect  of  the  language  employed.  The  situation  of 
the  land  over  which  the  way  is  claimed  generally  exerts  an  important 
influence  upon  the  question  of  dedication.*®    "The  same  acts  which 

^Loomis  V.  Connecticut  R.  &c.  Co.,  (Cal.),  33  Pae.  201;  Harper  v.  State, 

78  Conn.  156,  61  Atl.  539.  109  Ala.   66,   19   So.   901;    Attorney- 

™  Mitcliell   v.   City   of   Denver,   33  General  v.  Lakeview  Land  Co.,  143 

Colo.    37,    78    Pac.    686.      See    also,  Ala.   291,   39   So.   303;    City  of  Chi- 

Hagerle  v.  Beebe,  123  Iowa  620,  99  cago  v.  Chicago  &c.  Ry.  Co.,  152  111. 

N.   W.   303;    Quick   v.   Cotman,   124  561,  38  N.  E.  768;   Town  of  Cerno  v. 

Iowa  102,  99  N.  W.  301  (also  holding  Pointer,   87   Miss.   712,   40   So.   260; 

declaration  of  owner  in  possession  Coburn   v.    San    Mateo    County,    75 

admissible);    Pitcairn    v.    Town    of  Fed.  520. 

Chester,  135  Fed.  587;    Gage  v.  Mo-  =«  Steele  v.   Sullivan,  70  Ala.  589; 

bile  &c.  R.   Co.,   84  Ala.   224,   4   So.  Hannum  -v.    Belchertown,    19    Pick. 

415;    Illinois   Ins.   Co.  v.   Littlefield,  (Mass.)  311;  Smith  v.  State,  3  Zabr. 

67  111.  368;  Silva  v.  Spangler  (Cal.),  (N.  J.)   712;    Lee  v.  Lake,  14  Mich. 

43  Pac.  617;   ante,  §  5.  12,    90    Am.    Deo.    220;     Wright    v. 

''Fairchild   v.   Stewart,   117   Iowa  Tukey,   3   Cush.    (Mass.)    290;    Gen- 

734,  89  N.W.  1075;  Quick  V.  Cotman,  tleman   v.    Soule,    32    111.    272,    280; 

124  Iowa  102,  99  N.  W.  301;   Tupper  Scott   v.    State,    1    Sneed    628,    633; 

v.  Huron,  46  Wis.  646,  1  N.  W.  332.  Getchell  v.  Benedict,  57  Iowa  121,  10 

See  also.  City  of  Princeton  v.  Gus-  N.  W.  321. 

tavson,  241   111.   566,   89  N.   E.   652;  '^  So,    it   has   been   held   that   the 

Gentleman  v.   Soule,  32  111.  271,  83  shape  of  the  tract  may  tend  to  rebut 

Am.  Dec.  264;  Hibberd  v.    Mellville  dedication  as  a  highway.    Town  of 
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would  warrant  the  iaference  in  cities  and  towns  would  be  insuf3f5cient 
in  sparsely  settled  agricultural  districts.''^"  Stronger  OTidence  of  in- 
tention is  usually  required  in  cases  where  the  way  claimed  is  a  road 
in  the  country  than  is  necessary  where  the  way  is  within  the  limits 
of  a  town  or  city,  and  is  claimed  to  be  a  street.^^  Where  the  country 
through  which  the  road  passes  is  wild,  uncultivated  prairie  land,  or 
where  the  way  has  been  used  only  as  a  mere  timber  road,  or  as  a  road 
for  the  accommodation  of  a  neighborhood,  strong  and  convincing  evi- 
dence is  required  of  an  intention  to  dedicate.'^  This  is  also  true  of 
lands  situated  in  states  or  territories  which  are  newly  settled  or 
sparsely  inhabited.  It  has,  indeed,  been  held  that,  "the  doctrine  of 
dedication  inferred  from  user"  is  not  applicable  to  the  "extensive  un- 
cultivated domain  of  the  United  States.""^  It  is  to  be  observed,  of  these 
cases  to  which  we  have  referred,  that  they  do  not  decide  that  the  intent 
to  dedicate  need  be  any  clearer  or  more  decisive  than  in  other  cases, 
but  that  more  evidence  is  required  to  establish  the  intent.  They  go  to 
the  quantum  of  the  evidence,  not  to  the  character  of  the  intent.  The 
intent  to  dedicate  must  be  the  same  in  all  cases,  but  some  cases  may 
require  more  evidence  to  establish  the  existence  of  the  intention  than 
others. 

§  183.   (165)  Evidence  to  rebut  dedication. — ^Where  circumstances 
exist  which  negative  the  intent  to  dedicate  no  dedication  can  be  pre- 

Randall  v.  Rovelstad,  105  Wis.  410,  Y.)   280,  28  N.  Y.  S.  858;   Whittaker 

81  N.  W.  819,  825.     Dedication  of  a  v.   Ferguson,  16  Utah   240,   51   Pac. 

cul-de-sac  as  a  highway  was  not  pre-  980. 

sumed  in  Attorney-General  v.  Atro-        "^  Hutto    v.    Tindall,    6    Rich.    ( S. 

bus    (1905),   2   Ch.    D.   188;    "White-  Car.)    396;    Onstott   v.    Murray,    22 

house  v.  Hugh  (1903),  1  Ch.  D.  253;  Iowa  457;    "Wilson  v.   Hull,  7   Utah 

and  see  also,  Gllfillan  v.   Shattuck,  90,   24   Pac.   799;    "Wyman   v.    State, 

142  Cal.  27,  75  Pac.  646.  13   "Wis.   663;    "Worth  v.    Dawson,   1 

^Stacey  v.  Miller,  14  Mo.  478,  55  Sneed     (Tenn.)     59;     Schwinge     v. 

Am.   Dec.   412.     See  also.  Gilder  v.  Dowell,   2    P.   &   F.    845;    Owens   v. 

City  of  Brenham,  67  Tex.  345,  3  S.  Crossett,   105   111.   354;    Ely  v.   Par- 

W.  309,  311.  sons,  55  Conn.  83,  10  Atl.  499.     But 

«  Harding  v.  Jasper,  14  Cal.  642,  see  Reimer  v.  Stuber,  20  Pa.  St.  458, 

649;     Jackson    v.    State,    6    Coldw.  59  Am.  Dec.  744;  "Worrall  v.  Rhoads, 

(Tenn.)   532;   Moffett  v.  South  Park  2   "Whart.    (Pa.)    427,   30   Am     Dec 

Com'rs,  138   111.   620,   28   N.   E.   975,  274. 

977;   "Waring  v.  City  of  Little  Rock,        "^Phipps  v.  State,  7  Blackf.  (Ind.) 

62  Ark.  408,  36  S.  W.  24,  27.  See  also,  512;  Bigelow  v.  Hillman,  37  Me.  69; 

Tutwiler  v.  Kendall,  113  Ala.  664,  21  Cyr  v.  Madore,  73  Me.  53;   Burns  v. 

So.  332;    Rube  v.   Sullivan,  23  Neb.  Annas   Co.,    60   Me.    288    '  See   also 

779,  37  N.  "W.  666;  Hewitt  v.  Pulaski  Smith  v.  Smith,  34  Kan.  293,  8  Pac. 

(Tenn.   Ch.),    36    S.   "W.    878;    Bow-  385.       But     compare     Molyneux     v. 

man  v.  Wicklifte,  15  B.  Mon.  (Ky.)  Grimes,  78  Kan.  830,  98  Pac.  278. 
84;   Harriman  v.  Howe,  78  Hun  (N. 
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sumed.®*  In  case  of  an  express  dedication  the  instrument  by  which  it 
is  made  affords  more  than  merely  presumptive  evidence  of  an  intent 
on  the  part  of  the  owner  of  the  soil  to  set  apart  the  land  to  the  public 
use,  and  there  can,  in  such  cases,  be  no  reason  for  resorting  to  extrinsic 
evidence,  except  where  the  instrument  is  ambiguous  and  the  court  is 
forced  to  resort  to  extraneous  evidence  in  order  to  ascertain  and  give 
effect  to  the  intention  of  the  donor.'^  "Wliere,  however,  conduct  and 
circumstances  are  relied  upon  as  indicating  an  intent  to  dedicate,  it  is 
competent  to  prove  facts  and  circumstances  tending  to  break  down  the 
presumption. 

§  184.  (166)  Fences  and  barriers. — ^Any  sign  placed  upon  or  across 
the  way  indicating  that  the  use  is  merely  permissive,  with  a  right  in 
the  owner  to  reassert  dominion  at  his  pleasure,  will  prevent  the  pre- 
sumption of  dedication,  no  matter  how  long  the  use  may  continue. 
Thus  the  owner  of  the  soil  may  effectively  defeat  a  presumption  arising 
from  use  by  the  public  by  placing  gates  or  bars  across  the  way.'"  So, 
where  a  lot  is  fenced  and  the  owner  uses  it  for  his  own  private  purposes 
whenever  he  has  occasion  to  do  so,  the  fact  that  he  permits  the  public 
to  cross  it  does  not  amount  to  a  dedication.'^  And  the  mere  fact  that 
a  landowner  had  knowledge  of  the  use  of  a  portion  of  his  land  by  the 

»*  Town  of  Holly  Grove  v.  Smith,  111.  467,  6  Am.  &  Bng.  Corp.  Cas.  110; 

63  Ark.   5,   37   S.  W.   956;    Pitts  v.  Hall  v.  Baltimore,  56  Md.  187;    In- 

Mayor,  73  Md.  326,  21  Atl.  52;  Oyler  corporated    Town   of   Cambridge    v. 

V.  Ross,  48  Neb.  211,  66  N.  W.  1099;  Cook,  97   Iowa   599,  66  N.  W.   884; 

Rube  V.  Sullivan,  23  Neb.  779,  37  N.  People  v.   Sperry,   116   Cal.   593,   48 

W.  666;   City  of  Baltimore  v.  Fear,  Pac.  723;   Jones  v.  Phillips,  59  Ark. 

82   Md.   246,  33  Atl.   637    (inserting  35,  26  S.  W.  386;    Daniels  v.  Almy, 

clause  in  every  deed  that  no  dedica-  18  R.  I.  244,  27  Atl.  330.     See  also, 

tion  was  intended).     See  also.  New  Shellhouse  v.  State,  110  Ind.  509,  11 

Windsor   v.   Stockdale,   95   Md.   196,  N.   E.   484;    Bidinger  v.   Bishop,   76 

52  Atl.  596;   Biddle  v.  Ash,  2  Ashm.  Ind.  244;  Gray  v.  Haas,  98  Iowa  502, 

211,   220;    Griffin's  Appeal,   109   Pa.  67  N.  W.  394;  Field  v.  Mark,  125  Mo. 

St.   150;    City  of  Detroit  v.   Myers,  502,  28  S.  W.  1004;    Lewis  v.  Port- 

152  Mich.  666,  116  N.  W.  620.  land,  25  Ore.  133,  35  Pac.  256,  22  L. 

"^See  ante,  §  134  (122).  R.  A.  736,  42  Am.  St.  772. 

»» Roberts  v.  Karr,  1  Campb.  262n;  "Frankford  &c.  R.  Co.  v.  City  of 
British  Museum  v.  Finnls,  5  C.  &  P.  Philadelphia,  175  Pa.  St.  120,  34  Atl. 
460;  Cook  v.  Hillsdale,  7  Mich.  115;  577.  See  also,  Vicksburg  &c.  R.  Co. 
Commonwealth  v.  Newbury,  2  Pick.  v.  Mayor  of  Monroe,  48  La.  Ann. 
(Mass.)  51,  57;  State  v.  Green,  41  1102,  20  So.  664;  Tutwiler  v.  Ken- 
Iowa  693;  Jones  v.  Davis,  35  Wis.  dall,  113  Ala.  664,  21  So.  332;  Field 
376;  State  v.  Strong,  25  Me.  297;  v.  Mark,  125  Mo.  502,  28  S.  W.  1004; 
Carpenter  v.  Gwynn,  35  Barb.  (N.  Waggeman  v.  Village  of  North 
Y.)  395;  Bridges  v.  Wyckoft,  67  N.  Peoria,  155  111.  545,  40  N.  E.  485; 
Y.  130;  Proctor  v.  Lewiston,  25  111.  Robertson  v.  Meyer,  59  N.  J.  Eq.  366 
139;  Herhold  v.  City  of  Chicago,  108  45  Atl.  983. 
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§  185 


traveling  public  is  insufficient  to  show  a  dedication  where  the  portion 
used  was  obstructed  by  gates  and  ditches."^  It  is  said,  however,  that 
placing  a  gate  across  the  way  will  not  always  be  conclusive  against  the 
public,  since  it  may  be  that  the  public  may  have  acquired  an  easement 
subject  to  the  right  of  the  owner  to  maintain  a  gate  for  his  own  con- 
venience as  for  the  purpose  of  preventing  cattle  from  straying."'  In 
another  case  an  alley  kept  in  repair  by  the  owner,  and  at  times  fenced 
across  by  the  owner,  although  used  by  the  public  for  many  years,  was 
held  not  to  be  a  public  way.^"" 

§  185.  (167)  Repairs,  payment  of  taxes,  and  use  of  land  by  owner. 

— Where  the  situation  of  land  is  such  as  to  indicate  that  it  does  not 
form  part  of  the  way,  although  it  may  be  alongside  of  the  way  and  be 
used  by  the  public,  no  dedication  can  be  presumed  without  stroig 
evidence  of  an  intent  on  the  part  of  the  owner  to  devote  the  land  to 
the  use  of  the  public. ^"^  If  the  owner  of  the  soil  makes  all  repairs,  it 
will  be  a  circumstance  strongly  tending  to  rebut  the  presumption  of  an 
intent  to  dedicate.^"^  Payment  of  taxes  assessed  by  the  local  authori- 
ties is  evidence  tending  to  defeat  the  presumption  of  dedication,^"^  but 


°'  Gray  v.  Haas,  98  Iowa  502,  67  N. 
Mf.  394. 

■*  Davies  v.  Stephens,  7  Carr  &  P. 
570;  People  v.  Bel  River  &c.  R.  Co., 
98  Cal.  665,  33  Pac.  728;  Bartlett  v. 
Beardmore,  77  Wis.  356,  46  N.  W. 
494.  See  also.  City  of  Indianapolis 
V.  Kingsbury,  101  Ind.  200,  51  Am. 
Rep.  749,  where  it  is  held  that 
swinging  a  gate  across  the  way  after 
private  rights  have  been  acquired 
will  not  defeat  the  dedication.  If 
the  dedication  Is  already  complete 
it  cannot,  of  course,  be  revoked  by 
placing  fences,  gates  or  signs  in  the 
way.  Union  Co.  v.  Peckham,  16  R. 
I.  64,  12  Atl.  130. 

""Brinck  v.  Collier,  56  Mo.  160; 
White  V.  Bradley,  66  Me.  254. 

^"^  Gowen  v.  Philadelphia  &c.  Co., 
5  Watts  &  Serg.  141,  40  Am.  Dec. 
489;  Tallmadge  v.  Bast  River  Bank, 
26  N.  Y.  105;  Attorney-General  v. 
Whitney,  137  Mass.  450;  Pennsyl- 
vania Co.  V.  Plotz,  125  Ind.  26,  24 
N.  E.  343;  City  of  Chicago  v.  Chi- 
cago &c.  R.  Co.,  152  111.  561,  38  N.  E. 
768;  City  of  San  Antonio  v.  Sulli- 
van, 4  Tex.  Civ.  App.  451,  23  S.  W. 


307,  308  (citing  text).  But  see  Ar- 
nold v.  Weiker,  55  Kan.  510,  40  Pac. 
901. 

"'"Brinck  v.  Collier,  56  Mo.  160; 
Irwin  V.  Dixion,  9  How.  (U.  S.)  10, 
13  L.  ed.  25.  But  repairs  made  to 
fit  it  for  public  use  or  under  the 
orders  of  the  public  authorities  will 
tend  to  show  a  dedication  rather 
than  to  rebut  it.  See  St.  Paul  &c. 
R.  Co.  V.  City  of  Minneapolis,  44 
Minn.  149,  46  N.  W.  324. 

i°=City  of  Chicago  v.  Stinson,  124 
111.  510,  17  N.  E.  43;  City  of  Chicago 
V.  Hill,  124  111.  646,  17  N.  E.  46;, 
Princeton  v.  Templeton,  71  111.  68, 
71;  City  of  Ottawa  v.  Yeritzer,  160  111. 
509,  43  N.  E.  601,  604  (citing  text), 
but  saying  that  while  such  evidence 
is  competent  it  is,  under  most  cir- 
cumstances, of  small  probative 
force) ;  Mayor  v.  Glenn,  67  Md.  390, 
10  Atl.  70;  Smith  v.  Inge,  80  Ala. 
283;  South  Branch  R.  Co.  v.  Parker, 
41  N.  J.  Bq.  489,  5  Atl.  641,  4  Cent. 
63;  Brown  v.  Stein,  38  Neb.  596,  57 
N.  W.  401;  Bauman  v.  Boeckeler, 
119  Mo.  189,  24  S.  W.  207;  City  of  St. 
Louis  V.  Wetzel,  110  Mo.  260,  19  S. 
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the  mere  payment  of  taxes  will  not  rebut  a  presumption  arising  from 
conduct  and  circumstances,  where  they  are  such  as  to  clearly  indicate 
an  intent  to  dedicate/"*  and  evidence  as  to  payment  of  taxes  has  been 
held  inadmissible  in  some  cases.'^"^  Where  the  owner  continues  to  make 
use  of  the  land  for  his  own  private  purposes,  and  the  character  of  the 
use  is  inconsistent  with  the  right  of  the  public  to  the  way  as  a  street 
or  road,  the  presumption  of  dedication  will  generally  be  rebutted,  al- 
though the  public  may  have  used  the  way  for  travel  for  many  years.^"" 
And  there  are  many  other  cases  in  which  the  acts  of  the  owner,  or  of 
the  public  authorities,  have  been  held  sufficient  to  rebut  the  presump- 
tion of  dedication  which  might  otherwise  have  arisen  because  of  the 
public  use.^°' 

§  186.  (168)  Owner  cannot  impair  rights  acquired  on  faith  of  his 
acts, — ^Where  the  conduct  of  the  owner  is  such  as  to  clearly  indicate  an 
intention  to  dedicate,  and  the  public,  or  private  persons,  have  acted 
upon  his  conduct,  and  have  acquired  valuable  rights  which  would  be 
lost  by  an  interruption  of  the  enjoyment  of  the  way,  he  cannot  by 
subsequent  acts  or  declarations  impair  the  rights  of  the  public,  nor 
take  away  those  of  the  persons  who  havei  relied  on  his  conduct.  The 
conduct  and  "declarations  which  are  admissible  to  rebut  a  presumption 

W.  534;  Hibberd  v.  Mellville  (Cal.),  111.  318;   Town  of  Lake  View  v.  Le 

33  Pac.  201;    Vossen  v.  Dautel,  116  Bahn,  120  111.  92,  103,  9  N.  B.  269. 

Mo.  379,  22  S.  "W.  734.  Nor,  on  the  other  hand,  will  failure 

^"•City  of  Ottawa  v.  Yentzer,  160  to  assess  or  pay  taxes  conclusively 

111.   509,   43   N.   E.   601,   604    (citing  show  a  dedication.    Poole  v.  City  of 

text);    Buschmann    v.    City    of    St.  Lake  Forest,  238  111.  305,  87'^ N.  E. 

Louis,   121   Mo.   523,   26   S.  W.   687,  321  (distinguishing  Owen  v.  Village 

692;    Ayres  v.  Pellrath,  5  Tex.  Civ.  of  Brookport,  208  111.  35,  69  N.  E. 

App.  557,  24  S.  W.  347.  952). 

1°°  Boise    City    v.    How,    14    Idaho        '"  Irwin  v.  Dixion,  9  How.  (U.  S.) 

272,    94    Pac.    167,    170.      See    also,  10,  13  L.  ed.  25;  McCormick  v.  Balti- 

Jlhodes  V.  Town  of  Brightwood,  145  more,  45  Md.  512;   Stone  v.  Jackson, 

Ind.  21,  43  N.  E.  942.  32  L.  &  E.   349;    Bowers  v.  Suffolk 

i^Getchel  v.  Benedict,  57  Iowa  Co.,  4  Gush.  (Mass.)  332;  Bowman 
121;  Lemon  v.  Hayden,  13  Wis.  159;  v.  Wickliffe,  15  B.  Mon.  (Ky.)  84; 
Wyman  V.  State,  13  Wis.  663;  Busch-  Green  v.  Bethea,  30  Ga.  897;  Hoff- 
mann V.  City  of  St.  Louis,  121  Mo.  man  v.  Hall,  102  Cal.  26,  36  Pac. 
523,  26  S.  W.  687  (citing  text);  417;  Marion  v.  Skillman,  127  Ind. 
Town  of  San  Leandro  v.  Le  Breton,  130,  26  N.  E.  676,  11  L.  R.  A.  55; 
72  Cal.  170,  13  Pac.  405,  40^.  See  Brown  v.  Stein,  38  Neb.  596,  57  N. 
also,  Sanborn  v.  City  of  Amarillo,  42  W.  401;  Helena  v.  Albertose,  8  Mont. 
Tex.  Civ.  App.  115,  93  S.  W.  473.  499,  20  Pac.  817;  Lawe  v.  Kaukauna, 
Nor  will  assessment  of  taxes  estop  70  Wis.  306,  35  N.  W.  561.  But  see 
the  public  from  claiming  dedication.  Harper  v.  State,  113  Ala.  91,  21  So. 
Ellsworth  v.  Grand  Rapids,  27  Mich.  354. 
250;   City  of  Chicago  v.  Wright,  69 
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are  such  as  preceded  the  acquisition  of  rights  in  the  way  as  a  public 
road  or  street.^"*  So,  it  may  be  said  generally  that  after  rights  have 
once  become  fixed  by  dedication  and  acceptance,  they  cannot  be  taken 
away  by  subsequent  acts  or  declarations,  ^"^  and  even  a  municipality 
cannot,  ordinarily  at  least,  impair  or  take  away  such  rights,  without 
compensation,  by  diversion  or  destruction  of  the  use,  or  the  like.^^° 

§  187.    Substitution  or  diversion — Abandonment  and  reversion. — 

As  already  shown,  a  new  way  may  sometimes  be  substituted  for  an  old, 
or  there  may  be  a  diversion  from  the  exact  line  of  the  old  way,^^^  but 
rights  acquired  on  the  faith  of  the  dedication  cannot  be  taken  away 
without  consent,  and  it  would  seem  that  such  a  change  can  be  made, 
so  as  to  release  the  old  way,  only  with  the  consent  of  both  the  property 
owners  who  have  such  rights  and  the  municipal  authorities.^^^  Mere 
misuser  or  nonuser  after  a  dedication  has  been  accepted  does  not  work 
an  abandonment  and  reversion.^^^    But  the  public  may  abandon  a 


I*  Downer  v.  St.  Paul  &c.  Co.,  23 
Minn.  271;  Chapin  v.  State,  24  Conn. 
236;  Grand  Surrey  Canal  Co.  v.  Hall, 
1  Mann.  &  Gr.  392.  Declarations 
have  been  held  admissible  as  part  of 
the  res  gestae,  even  though  made 
after  the  public  had  begun  to  use  the 
way.  Buchanan  v.  Curtis,  25  Wis. 
99.  Possession  by  the  donor  after  an 
express  dedication  does  not  neces- 
sarily impair  the  rights  of  the  pub- 
lic. In  re  Com'rs  of  Public  Parks,  6 
N.  Y.  S.  779. 

i"*  See  Bridges  v.  Wyckoff,  67  N.  Y. 
130;  Brown  v.  Stark,  83  Cal.  636,  24 
Pac.  162;  Rhodes  v.  Town  of  Bright- 
wood,  145  Ind.  21,  43  N.  E.  942;  ante, 
§§  139  (125),  166  (155). 

"°  See  Moore  v.  Carson,  104  N.  Car. 
431,  10  S.  E.  689,  7  L.  R.  A.  548,  17 
Am.  St.  681  (but  see  Church  v.  Dula, 
148  N.  Car.  262,  61  S.  E.  639);  Row- 
zee  v.  Pierce,  75  Miss.  846,  23  So. 
307,  65  Am.  St.  625,  40  L.  R.  A.  402; 
Abbott  V.  Mills,  3  Vt.  521,  23  Am. 
Dec.  222;  Douglass  v.  Montgomery, 
118  Ala.  599,  24  So.  745,  43  L.  R.  A. 
376;  Marsh  v.  Fairbury,  163  111.  401, 
45  N.  E.  236;  Ross  v.  Thompson,  78 
Ind.  90;  Longworth  v.  Sedevic,  165 
Mo.  221,  65  S.  W.  260;  Van  Witzen 
V.  Geetman,  79  Md.  405,  29  Atl.  608, 
24  L.  R.  A.  403.     Many  other  de- 


cisions might  be  cited  to  the  same 
general  effect,  but  it  would  be  mere 
repetition,  for  the  various  phases  of 
the  general  subject  are  treated  else- 
where and  it  is  here  referred  to 
merely  incidentally. 

'"  See  ante,  §  181,  and  post,  §  1170 
(873);  also  Board  of  Education  v. 
Kansas  City,  62  Kan.  374,  63  Pac. 
600;  Almy  v.  Church,  18  R.  I.  182,  26 
Atl.  58. 

i'^  Bayard  v.  Hargrove,  45  Ga.  342; 
Sanford  v.  Meridian,  52  Miss.  383; 
Portland  v.  Whittle,  3  Ore.  126; 
State  V.  Travis  County,  85  Tex.  435, 
21  S.  W.  1029. 

"^Archer  v.  Salinas  City,  93  Cal. 
43,  28  Pac.  839,  16  L.  R.  A.  145; 
Goode  V.  St.  Louis,  113  Mo.  257,  20 
S.  .  W.  1048;  Wilgus  v.  Board  of 
Com'rs  Miami  County,  54  Kan.  605, 
38  Pac.  787;  Richardson  v.  Davis,  91 
Md.  390,  46  Atl.  964;  Rowan  v.  Port- 
land, 8  B.  Mon.  (Ky.)  232;  Camp- 
bell County  Ct.  v.  Newport,  12  B. 
Mon.  (Ky.)  540;  Board  of  Education 
v.  Bdson,  18  Ohio  St.  221,  98  Am. 
Dec.  114;  Spencer  v.  Peterson,  41 
Ore.  257,  68  Pac.  519,  1108;  Pitts- 
burg V.  Epping  Carpenter  Co.,  194 
Pa.  St.  318,  45  Atl.  129;  Dallas  v. 
Gibbs,  27  Tex.  Civ.  App.  275,  65  S. 
W.  81;  London  &c.  Bank  v.  Oakland, 
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highway  where  no  private  rights  are  involved,  and,  in  a  proper  case, 
upon  due  proceedings  and  payment  of  compensation  where  such  rights 
are  affected,  and  there  may  be  instances  in  which  an  abandonment  of 
a  dedication  by  all  parties  interested  may  be  implied.  In  some  cases 
the  land  reverts  to  the  dedicator,^^*  but  in  others,  as  where  abutters 
have  bought  lots  and  own  to  the  center  of  the  street,  it  usually  reverts 
to  the  owners  of  the  abutting  land.^^^  This  whole  subject  of  abandon- 
ment and  reversion,  however,  is  elsewhere  treated  in  fuU.^^* 


90  Fed.  691,  33  C.  C.  A.  237;  Barclay 
V.  Howell,  6  Pet.  (U.  S.)  498,  8  L.  ed. 
477.  See  also,  Palen  v.  Ocean  City,  72 
N.  J.  L.  15,  62  Atl.  947;  Ray  v.  Nally, 
28  Ky.  L.  421,  89  S.  W.  486;  Nelson  v. 
Randolph,  222  111.  531,  78  N.  B.  914; 
Luis  V.  Seefeld,  126  Wis.  610,  105  N. 
W.  917;  Harvey  v.  Truro  Rural 
Council,  (1903)  2  Ch.  638,  72  L.  J. 
eh.  705,  as  to  what  is  not  an  aban- 
donment; also  South  Amhoy  v.  New 
York  &c.  R.  Co.,  66  N.  J.  L.  623,  50 
Atl.  368.  But  compare  Town  of  Glas- 
gow V.  Mathews,  106  Va.  14,  54  S.  B. 
991;  Weber  v.  Iowa  City,  119  Iowa 
633,  93  N.  W.  637. 


"*  See  post,  §  1186  (886) ;  also,  Rob- 
bins  V.  White,  52  Fla.  613,  42  So.  841; 
Harrison  v.  Augusta  Factory,  73  Ga. 
447;  Baltimore  &c.  R.  Co.  v.  Gould, 
67  Md.  60,  8  Atl.  754;  Downes  v. 
Dimock,  75  App.  Div.  (N.  Y.)  513,  78 
N.  Y.  S.  348.  This  more  often  hap- 
pens when  the  dedication  is  for 
some  other  purpose  than  a  street. 

™See  post,  §  (886);  also  Olin  v. 
Denver  &c.  R.  Co.,  25  Colo.  177,  53 
Pae.  454;  Town  of  Freedom  v.  Nor- 
rls,  128  Ind.  377,  27  N.  B.  869. 

"«  See  post,  §  1168  (871),  et  seq. 


CHAPTEE  VI. 


PRESCRIPTION. 


Section 

188.  Theory  of  prescription. 

189.  Presumption  that  way  was  es- 

tablished   by    competent    au- 
thority. 

190.  Presumption  of  a  grant. 

191.  Distinction    between    prescrip- 

tion and  dedication. 

192.  User  under  ineffective  attempt 

to  establish  a  highway. 

193.  Width  and  extent  of  highway — 

How  determined. 

194.  Use  must  be  adverse  and  unin- 

terrupted  for   the   necessary 
period. 

195.  'W,ell  defined  line  of  travel  must 

be  shown. 

196.  Local   statutes   may   determine 

prescriptive  period. 


Section 

197.  Local   statutes   further    consid- 

ered. 

198.  Evidence  by  which  existence  of 

highway    by    prescription    is 
proved. 

199.  Prescription  as  against  persons 

under  disability. 

200.  Reasons  for  view  as  to  prescrip- 

tion   against   persons    under 
disability. 

201.  Evidence  held  sufficient  to  show 

highway  by  prescription — Il- 
lustrative cases. 

202.  Evidence    held    insufficient    to 

show    highway    by    prescrip- 
tion— Illustrative  cases. 

203.  Highway  by  prescription  over 

public  land. 


§188.  (169)  Theory  of  prescription. — Eoads  and  streets  may  be 
established  by  prescription  as  well  as  by  dedication  and  legislative  au- 
thority.^ Prescription,  as  the  term  is  ordiaarily  employed,  presupposes 
a  grant  from  the  rightful  owner,  and  it  is  said  by  some  of  the  authori- 
ties that  the  doctrine  of  prescription  has  no  application  to  highways, 


^Savannah  &c.  R.  Co.  v.  Gill,  118 
Ga.  737,  45  S.  E.  623,  627  (citing 
text) ;  Southern  R.  Co.  v.  Combs,  124 
Ga.  1004,  53  S.  E.  508;  Johnson  v. 
State,  1  Ga.  App.  195,  58  S.  E.  265; 
Commonwealth  v.  Henchey,  196 
Mass.  300,  82  N.  E.  4;  Barnes  v. 
Deveck,  7  Cal.  App.  220,  487,  94  Pac. 
779;  City  of  Cohoes  v.  Delaware  &c. 
Co.,  134  N.  Y.  397,  31  N.  E.  887,  889; 
note  to  Town  of  Marion  v.  Skillman, 


127  Ind.  130,  26  N.  E.  676,  11  L.  R. 
A.  55;  Landers  v.  Town  of  White- 
field,  154  111.  630,  39  N.  E.  656;  Town 
of  Lewiston  v.  Proctor,  27  111.  414; 
Howard  v.  State,  47  Ark.  431,  2  S. 
W.  331;  State  v.  Lloyd,  133  Wis.  468, 
113  N.  W.  964;  Milwaukee  &c.  Co.  v. 
Wadhams  &c.  Co.,  126  Wis.  32,  105 
N.  W.  312,  and  authorities  cited  in 
note  to  the  following  section. 
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for  the  reason  that  the  public  cannot  take  by  grant.^  This  leads  to  the 
conclusion  that  user  is  simply  an  evidence  of  dedication,  and  to  that 
conclusion  we  cannot  assent.  It  may  possibly  be  true  that  the  doctriae 
of  prescription,  in  its  strict  and  rigorous  force,  does  not  fully  apply 
to  roads  and  streets,  but  it  is  also  true  that  highways  may  be  created 
in  a  manner  so  nearly  resembling  the  ordinary  case  of  a  title  by  pre- 
scription that  it  is  safe  to  affirm  that  highways  do  exist  by  prescription. 
The  supposition  of  the  existence  of  a  precedent  grant  is  not  needed  to 
support  the  right  conferred  by  adverse  possession  and  user.^  The  ex- 
istence of  such  a  fiction  should  not  be  allowed  to  prevent  a  just  decision 
upon  matters  concerning  public  and  private  rights,  nor  should  it  deter 
courts  from  applying  a  sound  and  reasonable  rule  to  cases  fully  within 
the  reason  upon  which  the  rule  rests.  It  is  narrowing  the  operation  of 
a  just  rule,  much  needed  for  the  security  of  public  rights  and  the  repose 
of  society,  far  too  much,  to  hold  that  in  all  cases  prescriptive  use  is 
mere  evidence  of  dedication.  User  of  a  way  under  claim  of  right  for 
twenty  years,  or  for  the  statutory  period,  may  unquestionably  confer 
an  easement  upon  the  public,  whether  there  is  or  is  not  any  direct  or 
affirmative  act  from  which  an  intent  to  set  apart  the  way  to  the  public 
can  be  inferred,^  while  no  dedication  not  resting  wholly  or  in  part 

2  Angell  Highways,  §  131.    But  the  <  Town  of  Marion  v.  Skillman,  127 

correctness  of  this  statement  may  be  Ind.  130,  26  N.  B.  676,  11  L.  R.  A. 

doubted,  since,  while  it  Is  true  that  55,  59;   Strong  v.  Makeever,  102  Ind. 

the    public,    as    a    general    undesig-  578,  591,  1  N.  E.  502;   Tp.  of  Madi- 

nated  community,  may  not,  in  strict-  son  v.  Gallagher,  159  111.  105,  42  N. 

ness,    take    by    grant,     still,    local  B.  316,  317,  318;   Western  R.  Co.  v. 

officers  and  bodies  may  take  for  it  Alabama  &c.  R.  Co.,  96  Ala.  272,  11 

as  trustees.  Where  a  highway  comes  So.  483,  485   (citing  text),  17  L.  R. 

Into   existence,    no    matter    how,    it  A.  474.     "Unlike  dedication,  this  Is 

passes  at  once  under  control  of  such  a  claim  in  opposition  to  the  inten- 

of  the  public  representatives  as  the  tion,    expressed   or   implied,   of   the 

law  designates.  owner."     Jones  v.  Phillips,  59  Ark. 

"Krier's  Private  Road,  73  Pa.  St.  35,  26  S.  W.  386,  388.     And  the  re- 

109;   Gross  v.  McNutt,  4  Idaho  286,  peal  of  a  statute  that  all  roads  used 

300,  38  Pac.  935,  937   (citing  text) ;  as    highways    for   twenty   years    or 

"Highways  by  Limitation,"   7  Cent,  more  should  be  deemed  public  high- 

L.  J.  123.    Yet  if  it  were  necessary  ways,   and   enactment   of   a   statute 

to  presume  that  a  grant  had  been  that  those  so  used  and  worked  for 

made  we  think  such  a  presumption  ten    years   shall   be    deemed    public 

might  be  indulged  in  a  proper  case,  highways,  does  not   change  or   sus- 

See  Hartley  v.  Vermillion,  141  Cal.  pend  the   common  law  rule  that  a 

339,   74   Pac.   987;    Stat©  v.   Kansas  highway   may   be    created    by    user 

City  &c.  R.  Co.,  45  Iowa  139;   Meade  alone    for    twenty    years.      City    of 

V.   City  of  Topeka,   75   Kan.   61,   88  Chippewa  Falls  v.  Hopkins,  109  Wis. 

Pac.  574;  Clement  v.  Settle,  65  N.  J.  611,  85  N.  W.  553. 
L.  675,  48  Atl.  567. 
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on  lapse  of  time  can  be  established  without  some  fact  indicating  an  in- 
tention on  the  part  of  the  owner  to  set  apart  the  way  to  the  public." 

§  189.  (170)  Presumption  that  way  was  established  by  competent 
authority. — Where  the  use  of  the  way  has  continued  for  the  period 
prescribed  by  statute,  or  for  the  period  designated  by  the  common  law 
authorities  as  from  a  time  immemorial,  there  exists  a  right  by  pre- 
scription, founded,  as  Chief  Justice  Shaw  says,  upon  the  presumption 
that  the  way  was  "at  some  anterior  period  laid  out  and  established  by 
competent  authority.'"'  If  it  be  granted  that  there  is  no  such  thing  as 
a  public  way  by  prescription,  then  we  shall  have  embarrassing  questions 
such  as  whether  in  a  case  where  the  person  owning  the  fee  is  under 
legal  disability  there  can  be  a  highway,  for,  in  such  a  case,  the  general 
rule,  if  applied,  would  declare  the  owner  not  capable  of  divesting  him- 
self of  title,  and,  therefore,  that  no  rights  were  ever  acquired  by  the 
public  by  dedication.  If  it  be  held,  as  upon  principle  and  authority  it 
may  well  be,  that  after  the  lapse  of  the  statutory  period  the  law  will 
presume  that  the  road  or  street  was  laid  out  and  opened  by  competent 
authority,  no  such  embarrassments  can  arise.  In  many  instances  it 
would  be  impossible  to  apply  the  doctrine  of  dedication  without  strip- 
ping it  of  its  chief  and  distinguishing  feature,  the  intent  to  set  apart 
to  public  use,  and  yet  the  case  might  be  one  where  it  would  be  unjust 
to  individual  citizens  and  prejudicial  to  public  rights  to  allow  ■  an 
owner  to  reclaim  the  land  and  destroy  the  highway ;  but,  by  applying 

"TMs  distinction  is  clearly  drawn  peck  v.  Lambert,  44  Barb.    (N.  Y.) 

in  Coburn  v.  San  Mateo  County,  75  596;   Summers  v.  State,  51  Ind.  201; 

Fed.  520.  See  also,  Cochran  v.  Pur-  Jennings  v.  Tisbury,  5  Gray  (Mass.) 

ser,  152  Ala.  354,  44  So.  579   (citing  72,  63  Am.  Dec.  718;   State  v.  "Wells, 

text).     In  People  v.  Kings  County,  70    Mo..    635;    Fitchburg   R.    Co.   v. 

151  N.  Y.  190,  45  N.  B.  453,  it  is  held  Page,  131  Mass.  391;   State  v.  Mitch- 

that    when    a    private    corporation  ell,    58    Iowa,    567,    12    N.    W.    598. 

abandons  a  way  owned  by  it,  use  by  Text  cited  in  Western  R.  v.  Alabama 

the   public   and   recognition   by   the  &c.  R.  Co.,  96  Ala.  272,  11  So.  483, 

county  authorities  make  it  a  legal  485,  17  L.  R.  A.  474;    Township  of 

highway,   and   this   would   seem   to  Madison  v.   Gallagher,   159   111.   105, 

rest  upon  the  doctrine  of  prescrip-  42  N.  E.  316,  318,  and  in  Galveston 

tion.  &c.  R.   Co.  V.   Baudet,   21  Tex.  Civ. 

"Reed     v.     Northfield,     13     Pick.  App.  236,  51  S.  W.  541,  543;  also  in 

(Mass.)    94,   23  Am.  Dec.  662n.    To  Town  of  Randall  v.  Rovelstad,  105 

the   same   effect,   Odiorne   v.   Wade,  Wis.   410,   81   N.  W.   819,    824;    and 

5    Pick.     (Mass.)     421;     Onstott    V.  see    State   v.    Lloyd,    133    Wis.   468, 

Murray,     22     Iowa    457;     State,     v  113  N.  W.  964.    It  is,  of  course,  im- 

Green,  41  Iowa  693;  Commonwealth  plied  that  the  user  shall  be  under 

V.  Cole,  26  Pa.  St.  187;   Brownell  v.  claim  that  the  public  have  a  right 

Palmer,    22    Conn.    107;    Detroit    v.  to  the  way  as  one  of  the  highways 

Railroad  Co.,  23  Mich,  173;    Deven-  of  the  locality. 
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the  doctrine  of  prescription^  and  presuming  the  due  creation  of  the 
highway  by  the  anterior  exercise  of  rightful  authority,  all  inconsistency 
is  avoided  and  just  results  are  reached.  There  are  authorities  sustain- 
ing the  view  here  advocated/  and  it  certainly  rests  on  solid  principle, 
for  the  presumption  that  the  road  or  street  was  established  by  lawful 
authority  is  a  natural  and  reasonable  one.  The  true  basis  of  the  claim 
is  not  a  grant,  but  a  record  presumed  to  have  been  made  according  to 
law. 

§  190.  (171)  Presumption  of  a  grant. — Some  of  the  authorities 
base  the  doctrine  of  prescription  as  applied  to  highways  upon  the  con- 
clusive presumption  of  bji  antecedent  grant,  and,  while  we  think  the 
doctrine  we  have  indicated  is  the  true  one,  it  would  not  be  difficult,  in 
most  eases,  to  sustain  prescription  upon  the  presumption  of  a  grant.  In 
many  cases  public  corporations,  such  as  counties,  cities  and  towns,  are 
empowered  to  take  and  hold  real  estate,  and  where  this  general  power 
is  conferred,  there  can  be  no  reason  for  denying  the  applicability  of 
the  doctrine  of  prescription  on  the  ground  that  there  is  no  power  to 
accept  a  grant,  so  that  there  is  no  great  difficulty  in  resting  the  doctrine 
that  there  may  be  highways  by  prescription  upon  the  presumption  of 
an  antecedent  grant.  It  is  not,  indeed,  easy  to  perceive  any  reason  why 
an  incorporated  town  or  city,  or  a  county  or  township,  may  not  receive 
the  grant  of  an  easement  for  public  streets  and  roads.  They  would,  no 
doubt,  take  it  in  trust  for  the  public,  but  they  would,  nevertheless,  be 
grantees  possessing  capacity  to  take,  and  if  they  are  capable  of  taking 
by  express  grant,  then,  surely,  the  same  capacity  must  extend  to  im- 

'Blanchard    v.    Moulton,    63    Me.  City   of  Little  Rock,   62   Ark.  408, 

434;  Gould  v.  Boston,  120  Mass.  300;  36    S.    W.    24,    25,    27;    Landers    v. 

Veale    v.    Boston,    135    Mass.    187;  Town    of    Whltefield,    154    111.    630, 

Garrett  v.  Jackson,  20  Pa.  St.  331;  39    N.   E.    656;    City   of   Topeka   v. 

State   v.    O'Laughlin,    29    Kan.    20;  Cowee,    48    Kan.   345,    29    Pac.    560, 

Commonwealth  v.  Coupe,  128  Mass.  563;    Wayne   County   Sav.   Bank   v. 

63,  65;  Ely  v.  Parsons,  55  Conn.  83;  Stockwell,  84  Mich.    586,   48   N.  W. 

10  Atl.  499;    Stevens  v.  Nashua,  46  174,    22    Am.    St.    708;     Le    Roy    v. 

N.  H.  192;   State  v.  Tucker,  36  Iowa  Leonard  (Tenn.  Ch.),  35  S.  W.  884, 

485;    State  v.  Walters,  69  Mo.  463;  886;    Walcott   Tp.   v.   Skauge,   6   N. 

State  V.   Bunker,   59   Me.   366,  370;  Dak.  382,  71  N.  W.  544,  546;  note  to 

Wallace  v.  Fletcher,  30  N.  H.  434;  Whitesides  v.  Green,  57  Am.  St.  740, 

Campton's  Petition,  41   N.   H.   197;  748.    See   also.   Gross   v.   McNutt,  4 

Hicks  V.  Fish,  4  Mason  310;  State  v.  Idaho  286,  300,  38  Pac.  935,  937  (cit- 

Hunter,  5  Ired.  (N.  C.)  369,  44  Am.  ing  text);  Town  of  Randall  v.  Rov- 

Dec.  41;    City  of  Wilkesbarre's  Ap-  elstad,  105  Wis.  410,  81  N.  W.  819, 

peal,  100  Pa.  St.  313;   Wakeman  v.  825    (citing  text).       » 
Wilbur,  21  N.  Y.  S.  556;  Waring  v. 
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plied  ones,  or  such  as  are  created  by  operation  of  law  and  not  by  con- 
tract. Indeed,  as  we  have  shown  in  treating  of  dedication,  the  public  is 
an  "ever  existing  grantee,"  and  no  other  grantee  is  required. 

§  191.  (173)  Distinction  between  prescription  and  dedication. — It 

may  not,  in  the  great  majority  of  cases,  be  material  whether  the  road 
or  street  is  created  by  dedication  or  exists  by  prescription,  bnt,  as  we 
shall  hereafter  see,  there  are  cases  where  it  would  be  very  difScult  to 
hold  that  there  was  a  dedication  without  great  confusion  and  no  little 
inconsistency,  and  yet  where  it  could  be  held  without  the  slightest  in- 
consistency, and  with  an  entire  absence  of  conflict  of  doctrine,  that 
there  was  a  highway  by  prescription.  Prescription  refers  the  right  to 
the  highway  to  the  presumption  that  it  was  originally  established  pur- 
suant to  law  by  the  proper  authority,  while  dedication  refers  it  to  a 
contract  either  express  or  implied.  Dedication  implies  a  conveyance 
and  an  acceptance,  while  prescription  requires  an  imbroken  possession 
or  user  under  a  claim  of  right. 

§  192.  (173)  User  under  ineffective  attempt  to  establish  a  high- 
way.— Where  there  has  been  an  attempt  to  establish  a  highway,  but 
because  of  some  defect  the  proceedings  are  not  valid,  the  owner's  rights 
would  not  be  impaired,  nor  would  any  highway  be  created  in  case  there 
had  been  no  user  of  the  way  by  the  public,  and  no  element  of  estoppel. 
If,  however,  the  public,  acting  on  the  claiml  supplied  by  such  proceed- 
ings, had  used  the  way  for  the  requisite  period,  then  there  would,  no 
doubt,  be  a  public  way.^  This  would  be  so,  even  though  the  owner  at 
the  outset  had  opposed  the  establishment  of  the  highway.  In  such  a 
case  the  right  to  the  highway  would  be  clearly  referable  to  the  claim 
or  color  of  right  furnished  by  the  defective  proceedings  instituted  for 
the  laying  out  and  opening  of  the  road.'  But  the  user  in  a  particular 
case  might  be  such  as  to  show  that  it  was  not  under  the  defective  pro- 

'Griswold    v.    Huffaker,    48    Kan.  Ga.   737,   45   S.   E.   623,   628    (citing 

374,  28  Pac.  696,  700    (citing  text),  text);   Lydick  v.  State,  61  Neb.  309, 

See  also,  Neal  v.  Gilmore,  141  Mich.  85   N.   "W.   70;    City   of  Beatrice   v. 

519,  104  N.  W.  609;   Gage  v.  Tp.  of  Black,   28  Neb.  263,  44  N.  W.  189; 

Pittsfield,  120  Mich.  436,  79   N.  W.  Pillsbury  v.  Brown,  82  Me.  450,  19 

687;    Debolt  v.  Carter,  31  Ind.  355;  Atl.    858;    Nosier   v.    Coos    Bay   &c. 

Crismon  v.  Deck,  84  Iowa,  344,  51  Co.,  39  Ore.  331,  64  Pac.  644;  Upper 

N.  W.  55.  V.    Lowell,    7    Wash.    460,    35    Pac. 

» Savannah  &c.  R.  Co.  v.  Gill,  118  363. 
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ceedings,  or  it  might  cover  only  a  portion  of  the  way,  and  not  its  entire 
length,  for  iastance.^" 

§  193.  (174)  Width  and  extent  of  highway — How  determined. — 

If  the  right  to  the  way  depends  solely  upon  user,  then  the  width  of  the 
way  or  the  extent  of  the  servitude  is  measured  by  the  character  of  the 
user,  for  the  easement  cannot  be  broader  than  the  user  ;^^  but  if  there 
were  defective  proceedings,  and  the  use  was  under  color  of  the  claim 
supplied  by  them,  then  the  extent  of  the  easement  should  generally  be 
measured  by  the  claim  exhibited  by  the  proceedings  and  by  them  in- 
tended to  be  established.^^  This  is  in  strict  accordance  with  the  elemen- 
tary principle  of  the  law  of  real  property,  which  declares  that,  where 
there  is  color  of  title,  and  possession  of  part  is  taken  under  the  claim 
of  title,  it  will  cover  the  whole,  but  that  where  there  is  no  color  of  title 
the  right  will  not  extend  beyond  the  actual  possession,  the  pedis  pos- 
sessio.^^  But  it  may  be  doubted  if  that  rule  applies  in  all  its  strictness 


"  See  Wayne  County  Sav.  Bank 
V.  Stockwell,  84  Mich.  586,  48  N.  W. 
174,  22  Am.  St.  708;  Bayard  v. 
Standard  Oil  Co.,  38  Ore.  438,  63 
Pad.  614,  and  last  note  to  §  193  (174) 
next  following. 

"Harlow  v.  Humiston,  6  Cow.  (N. 
Y.)  189;  Davis  v.  City  of  Clinton, 
58  Iowa  389,  10  N.  W.  768;  State 
V.  Trask,  6  Vt.  355,  27  Am.  Dec.  554; 
Hinks  V.  Hinks,  46  Me.  423;  Bpler 
V.  Niman,  5  Ind.  459;  Hart  v. 
'Trustees,  15  Ind.  226;  Anderson  v. 
City  of  Huntington,  40  Ind.  App. 
130,  81  N.  E.  223;  Holbrook  v.  Mc- 
Bride,  4  Gray  (Mass.)  215;  Kirk  v. 
Smith,  9  Wheat.  (U.  S.)  288,  6  L. 
ed.  292.  Text  cited  in  Bartlett  v. 
Beardmore,  77  Wis.  356,  46  N.  W. 
494,  496,  and  Marchand  v.  Maple 
Grove,  48  Minn.  271,  51  N.  W.  606, 
607;  Paper  Co.  v.  West,  58  Wis. 
599,  607,  17  N.  W.  554;  Scheimer  v. 
Price,  65  Mich.  638,  32  N.  W.  873; 
Meade  v.  City  of  Topeka,  75  Kan. 
61,  88  Pac.  574,  575,  and  in  Strieker 
V.  Town  of  Reesburg,  101  Wis.  457, 
77  N.  W.  897,  899.  See  also,  Watz 
V.  Sunderland,  147  Mich.  96,  110  N. 
W.  507.  But  see  State  v.  Morse,  50 
N.  H.  9;  Bumpus  v.  Miller,  4  Mich. 
159,  distinguished  in  Schneider  v. 
Brown  Tp.,  142  Mich.  45,  105  N.  W. 
13,  16;  Kruger  v.  LeBlanc,  70  Mich. 


76,  37  N.  W.  880,  882.  This  rule  as 
stated  in  the  text  was  expressly  ap- 
proved by  the  supreme  court  of  the 
United  States  in  District  of  Colum- 
bia V.  Robinson,  180  U.  S.  92,  45  L. 
ed.  440,  21  Sup.  Ct.  283,  286  (quoting 
text). 

"Manrose  v.  Parker,  90  111.  581. 
See  also,  "Highways  by  Limitation," 
7  Cent.  L.  J.  125;  Pillsbury  v. 
Brown,  82  Me.  450,  19  Atl.  858,  9 
L.  R.  A.  94n;  Bolton  v.  McShane, 
79  Iowa  26,  44  N.  W.  211;  Upper  v. 
Lowell,  7  Wash.  460,  35  Pac.  363; 
Town  of  Randall  v.  Rovelstad,  105 
Wis.  410,  81  N.  W.  819,  825;  State 
V.  Auchard,  22  Mont.  14,  55  Pac. 
361,  362  (quoting  text);  Nosier  v. 
Coos  Bay  &c.  Co.,  39  Ore.  331,  64 
Pac.  645.  Compare  Waltman  v. 
Rund,  109  Ind.  366,  10  N.  E.  117; 
Commonwealth  v.  Old  Colony  R.,  14 
Gray  (Mass.)  93;  Landers  v.  White- 
field,  154  111.  630,  39  N.  B.  656; 
State  V.  Lloyd,  133  Wis.  468,  113  N. 
W.  964. 

I'See  Forest  v.  Jackson,  56  N.  H. 
357;  Humbert  v.  Trinity  Church,  24 
Wend.  (N.  Y.)  587;  Sedgw.  &  Wait 
Tr.  of  Tit.  to  Land,  §  761.  Evidence 
of  wheel  track  has  been  held  ad- 
missible to  show  the  limits  of  the 
use.  Plummer  v.  Ossipee,  59  N.  H. 
55. 
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to  highways  acquired  by  user  and  prescription.  While  it  is  true  that 
the  extent  of  the  servitude  is  measured  by  the  character  of  the  user, 
and  that,  in  a  general  sense,  the  easement  cannot  be  broader  than  the 
user,  yet  the  right  of  the  public  is  not  necessarily  limited  strictly  to 
the  main  traveled  path  in  all  instances,^*  and  it  has  even  been  held  in 
some  jurisdictions  that  the  user  may  evidence  a  right  to  a  way  of  the 
statutory  or  usual  width  in  the  neighborhood.^^  So,  while  the  right 
acquired  by  user  under  color  of  defective  proceedings  is  usually  meas- 
ured by  the  claim  thus  exhibited,  it  is  not  always  true  that  the  right 
is  the  same  as  that  which  would  have  been  acquired  if  the  proceedings 
had  been  effective.^^  Where  a  statute  provided  that  highways  should 
not  be  less  than  four  rods  in  width  it  was  held  that  it  might  be  pre- 
sumed that  when  a  highway  was  laid  out  across  a  ravine  it  was  a  con- 
tinuous highway  of  a  uniform  width  of  four  rods  across  the  ravine  as 
well  as  elsewhere. ^^  But  a  statute  providing  that  when  a  road  has 
been  used  and  worked  for  a  specified  time  (six  years  under  the  statute 
in  question)  it  shall  be  deemed  to  be  two  rods  on  either  side  of  the 
center,  has  no  application  to,  and  does  not  increase  the  width  of  high- 
ways established  by  user  before  the  enactment  of  the  statute.^' 


"  See  Montgomery  v.  Somers,  50 
Ore.  259,  90  Pac.  674;  Yakima 
County  v.  Conrad,  26  Wash.  155,  66 
Pac.  411;  Arndt  v.  Thomas,  93  Minn. 
1,  100  N.  W.  378,  106  Am.  St.  418; 
Kendall-Smith  Co.  v.  Lancaster 
County,  84  Neb.  654,  121  N.  W.  960; 
Jones  V.  Tobln,  135  Wis.  286,  115  N. 
W.  807. 

'°Whitesides  v.  Green,  13  Utah 
341,  44  Pac.  1032,  57  Am.  St.  740  and 
note;  Sprague  v.  Waite,  17  Pick. 
(Mass.)  309;  Cleveland  v.  Cleveland, 
12  Wend.  (N.  Y.)  172;  Bartlett  v. 
Beardmore,  77  Wis.  356,  46  N.  W. 
494,  496.  See  also,  Yakima  County 
V.  Conrad,  26  Wash.  155,  66  Pac. 
411,  412  (citing  text) ;  Neale  v. 
State,  138  Wis.  664,  120  N.  W.  345; 
Illinois  Steel  Co.  v.  Jeka,  123  Wis. 
419,  101  N.  W.  399,  404  (citing  text). 
But  compare  Konkel  v.  Pella,  122 
Wis.  143,  99  N.  W.  453.  It  is  gen- 
erally a  question  of  fact  to  be  deter- 
mined under  the  circumstances  of 
each  particular  case,  and  the  ease- 
ment may  be  as  broad  as  the  public 
require  for  passing  as  well  as  trav- 
eling in  one  direction.    Davis  v.  City 


of  Clinton,  58  Iowa  389,  10  N.  W. 
768;  Yakima  County  v.  Conrad,  26 
Wash.  155,  66  Pac.  411;  Arndt  v. 
Thomas,  93  Minn.  1,  100  N.  W.  378, 

106  Am.  St.  418,  citing  Marchand  v. 
Town  of  Maple  Grove,  48  Minn.  271, 
51  N.  W.  606,  where  it  was  held  that 
it  might  include  such  adjacent  land 
as  might  be  needed  for  ordinary  re- 
pairs and  improvements. 

^'Landers  v.  Town  of  Whitefield, 
154  111.  630,  39  N.  E.  656  (dis- 
tinguishing Manrose  v.  Parker,  90 
111.  581,  supra) ;  Wayne  County  Sav. 
Bank  v.  Stockwell,  84  Mich.- 586,  48 
N.  W.  174,  22  Am.  St.  708;  Prescott 
V.  Beyer,  34  Minn.  493,  26  N.  W.  732; 
Strong  V.  Makeever,  102  Ind.  578,  1 
N.  E.  502.  See  also.  City  of  Detroit 
v.  Myers,  152  Mich.  666,  116  N.  W. 
620;  State  v.  Lloyd,  133  Wis.  468, 
113  N.  W.  964. 

"  Schneider  v.  Brown  Tp.,  142 
Mich.  45,  105  N.  W.  13.  But  see 
City  of  Detroit  v.  Myers,  152  Mich. 
666,  116  N.  W.  620. 

i»  Gilbert  v.  Village  of  White  Bear, 

107  Minn.  239,  119  N.  W.  1063. 
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§194.  (175)  Use  must  be  adverse  and  uninterrupted  for  tlie  neces- 
sary period. — As  a  general  rule,  "before  a  highway  can  be  established 
by  prescription,  it  must  appear  that  the  general  public,  under  a  claim 
of  right,  and  not  by  mere  permission  of  the  owner,  used  some  defined 
way  without  interruption  or  substantial  change,  for  a  period  of  twenty 
years  or  more."^°  "We  have  already  shown  that  the  use  must  be  under 
claim  of  right.  Where  the  use  is  merely  permissive  and  not  adverse, 
there  is  no  basis  on  which  a  right  of  way  by  prescription  can  rest.^" 
For  this  reason,  or  because  the  owner 'had  no  knowledge  of  adverse 
user,  many  of  the  courts  have  held  that  the  use  of  vacant,  uninclosed 
land  for  twenty  years  by  the  public  in  passing  and  repassing  will  give 
them  no  prescriptive  rights.^^  The  use  must  not  only  be  adverse,  but 


"Shellhouse  v.  State,  110  Ind. 
509,  11  N.  B.  484;  State  v.  Green,  41 
Iowa  693;  Chestnut  Hill  &c.  Tp.  Co. 
V.  Piper,  77  Pa.  St.  432;  Pentland  v. 
Keep,  41  Wis.  490;  Johnson  v.  Lewis, 
47  Ark.  66,  14  S.  W.  466;  City  of 
Topeka  v.  Cowee,  48  Kan.  345,  29 
Pac.  560,  563  (citing  text).  The  text 
Is  also  cited  In  Jones  v.  Bright,  140 
Ala.  268,  37  So.  79,  80,  and  in  Engle 
v.  Hunt,  50  Neb.  358,  69  N.  W.  970, 
972.  See  also.  Nelson  v.  Sneed,  76 
Neb.  201,  107  N.  W.  255;  Bleck  v. 
Keller,  73  Neb.  826,  103  N.  W.  674; 
Burnley  v.  Mulling,  86  Miss.  441,  38 
So.  635. 

^"Pentland  v.  Keep,  41  Wis.  490; 
Jones  V.  Davis,  35  Wis.  376;  Green 
V.  Bethea,  30  Ga.  896;  Blanchard  v. 
Moulton,  63  Me.  434;  Lanier  v. 
Booth,  50  Miss.  410;  Talbott  v. 
Grace,  30  Ind.  389,  95  Am.  Dec.  703; 
Tucker  v.  Conrad,  103  Ind.  349,  2  N. 
E.  803;  People  v.  Livingston,  27  Hun 
(N.  Y.)  105;  Stewart  V.  Frink,  94  N. 
C.  487,  55  Am.  Rep.  618;  Coburn  v. 
San  Maleo  County,  75  Fed.  520; 
Town  of  Brushy  Mound  v.  McClln- 
tock,  150  111.  129,  36  N.  B.  976;  Rock 
Island  &c.  R.  Co.  v.  Gordon,  184  111. 
456,  56  N.  E.  810,  812;  Bngle  v. 
Hunt,  50  Neb.  358,  69  N.  W.  970,  972 
(citing  text);  Shanline  v.  Wiltsle, 
70  Kan.  177,  78  Pac.  436,  437  (citing 
text);  Terry  v.  McCIung,  104  Va. 
599,  52  S.  B.  355;  Hellbron  v.  St. 
Louis  &c.  R.  Co.,  —  Tex.  Civ.  App. 
— ,  113  S.  W.  610,  979. 

'''Fox  V.  Virgin,  11  111.  App.  513. 


See  also.  State  v.  Horn,  35  Kan.  717, 
12  Pac.  148;  Rathman  v.  Norenberg, 
21  Neb.  467,  32  N.  W.  305;  Cyr  v. 
Dufour,  68  Me.  492;  Shellhouse  v. 
State,  110  Ind.  509,  511,  11  N.  E. 
484;  Hutto  v.  Tindall,  6  Rich.  396; 
Herhold  v.  Chicago,  108  111.  467; 
Shaffer  v.  Stull,  32  Neb.  94,  48  N.  W. 
882;  State  v.  Railroad  Co.,  45  Iowa 
139;  Taylor  &c.  R.  Co.  v.  Warner, 
88  Tex.  642,  32  S.  W.  868;  people  v. 
Osborn,  84  Hun  (N.  Y.)  441,  32  N. 
Y.  Supp.  358;  Sutton  v.  Nicolaisen 
(Cal.),  44  Pac.  -805  (government 
land);  Lieber  v.  People,  33  Colo. 
493,  81  Pac.  270;  O'Connell  v.  Chi- 
cago &c.  R.  Co.,  184  111.  308,  56  N. 
E.  355,  358  (citing  text).  See  also, 
Kansas  City  &c.  Ry.  Co.  v.  State, 
74  Neb.  868,  105  N.  W.  713,  714;  Rice 
v.  Pershall,  41  Wash.  73,  82  Pac. 
1038.  So  held  where  the  owner  was 
a  non-resident,  without  notice  that 
the  road  was  claimed  as  a  highway. 
State  V.  Mitchell,  58  Iowa  567,  12 
N.  W.  598;  South  Branch  R.  Co.  v. 
Parker,  41  N.  J.  Eq.  489,  5  Atl.  641, 
4  Cent.  Rep.  63.  See  also.  City  of 
Topeka  v.  Cowee,  48  Kan.  345,  29 
Pac.  560;  Graham  v.  Hartnett,  10 
Neb.  517,  518,  7  N.  W.  280;  State  v. 
Railway  Co.,  45  Iowa  139;  Trump 
V.  McDonnell,  120  Ala.  200,  24  So. 
353  (presumed  permissive);  Wat- 
son V.  Board  of  Comrs.  of  Adams 
County,  38  Wash.  662,  80  Pac.  201, 
202  (citing  text).  But  evidence  that 
the  owner  lived  on  the  land  for 
thirteen  years  while  the  road  was 
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must  also  be  continuous  and  uninterrupted/^  although  it  is  not  every 
slight  or  occasional  use  of  the  land  by  the  owner  that  will  constitute 
an  interruption  of  the  public  use.^^  If  the  adverse  use  or  occupancy 
by  the  public  is  once  interrupted  or  broken,  prescription  must  begin 
anew.^* 

§  195.  (176)  Well-defined  line  of  travel  must  be  shown. — The  pub- 
lic cannot  acquire  a  prescriptive  right  to  pass  over  land  generally,  and 
where  a  highway  is  claimed  by  prescription,  a  certain  and  well  defined 
line  of  travel  must  be  shown  ;^°  but  a  slight  deviation  on  account  of 
some  obstacle  wiU  not  afEect  the  right.""   It  is  sufiScient  if  the  line  of 


traveled  by  the  public,  and  some- 
times traveled  it  himself,  is  suffi- 
cient to  show  knowledge  on.  his  part. 
State  V.  Teeters,  97  Iowa  458,  66 
N.  W.  754.  See  also,  McKey  v.  Vil- 
lage of  Hyde  Park,  37  Fed.  389,  134 
U.  S.  84,  10  Sup.  Ct.  512,  33  L. 
ed.  860. 

^Bodfish  V.  Bodfish,  105  Mass. 
317;  Jones  v.  Davis,  35  Wis.  376; 
State  V.  Green,  41  Iowa  693;  Watt 
V.  Trapp,  2  Rich.  136;  Gould  Waters, 
§  334;  Kennedy  v.  Mayor,  65  Md. 
514,  9  Atl.  234,  57  Am.  Rep.  346; 
Harper  v.  State,  113  Ala.  91,  19  So. 
901;  Mills  V.  Evans,  100  Iowa  712, 
69  N.  W.  1043;  Bayard  v.  Standard 
Oil  Co.,  38  Oreg.  438,  63  Pac.  614, 
615  (citing  text). 

^  Toof  V.  Decatur,  19  111.  App.  204; 
Township  of  Madison  v.  Gallagher, 
159  111.  105,  42  N.  E.  316,  318  (citing 
text) ;  Power  v.  Dean,  112  Mo.  App. 
288,  86  S.  W.  1100.  Encroachments 
upon  a  road,  or  changes  in  the  line 
of  travel  at  distant  points  do  not 
prevent  it  from  becoming  a  public 
highway  by  prescription  where  the 
user  remains  uninterrupted  and  un- 
changed. Hart  V.  Red  Cedar,  63 
Wis.  634,  24  N.  W.  410;  Weld  v. 
Brooks,  152  Mass.  297,  25  N.  E.  719; 
Bartlett  v.  Beardmore,  77  Wis.  356, 
46  N.  W.  494;  Webster  v.  Lowell, 
142  Mass.  324,  8  N.  E.  54.  See  also, 
Kelsey  v.  Furman,  36  Iowa  614.  If 
the  use  by  the  owner  of  the  fee  Is 
consistent  with  the  claim  asserted 
by  the  public  it  will  not  impair  the 
public  right.  The  interruption  must 
15 — Elliott  R.  and  S. 


be  of  the  right,  and  not  merely  of 
the  use,  in  order  to  defeat  prescrip- 
tion. 

^Whaley  v.  Wilson,  120  Ala. 
502,  24  So.  855  (citing  text); 
Shellhouse  v.  State,  110  Ind.  509, 
11  N.  E.  484;  State  v.  Bishop,  22 
Mo.  App.  435,  4  West.  793;  Web- 
ster V.  Lowell,  142  Mass.  324,  325, 
8  N.  E.  54;  Cunningham  v.  San 
Saba  County,  11  Tex.  Civ.  App.  557, 
32  S.  W.  928,  931  (citing  text).  See 
also.  State  v.  Green,  41  Iowa  693; 
Jones  V.  Davis,  35  Wis.  377;  Wing 
V.  Hall,  47  Vt.  182. 

^  South  Branch  R.  Co.  v.  Parker, 
41  N.  J.  Eq.  489,  5  Atl.  641;  Bryan 
V.  East  St.  Louis,  12  111.  App.  390; 
Owens  V.  Crossett,  105  111.  354;  City 
of  Ottawa  V.  Yentzer,  160  111.  509, 
43  N.  E.  601;  Poole  v.  City  of  Lake 
Forest,  238  111.  305,  87  N.  E.  320, 
323  (quoting  text) ;  Town  of  Bethel 
V.  Pruett,  215  111.  162,  74  N.  E.  Ill, 
113  (citing  text);  Montana  Ore  &c. 
Co.  V.  Butte  &c.  Min.  Co.,  25  Mont. 
427,  65  Pac.  420,  421  (citing  text); 
Friel  v.  People  (Colo.),  35  Pac.  676; 
Bayard  v.  Standard  Oil  Co.,  38  Ore. 
438,  63  Pac.  614,  615.  See  also.  Pope 
V.  Alexander,  36  Mont.  82,  92  Pac. 
203;  State  v.  McCabe,  74  Wis.  481, 
43  N.  W.  322. 

^"Howard  v.  State,  47  Ark.  431, 
2  S.  W.  331;  Gentleman  v.  Soule,  32 
111.  271,  83  Am.  Dec.  264;  Ross  v. 
Thompson,  78  Ind.  90;  City  of  Bea- 
trice V.  Black,  28  Neb.  263,  44  N.  W. 
189;  Kendall-Smith  Co.  v.  Lancaster 
County,  84  Neb.  654,  121  N.  W.  960. 
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travel  has  remained  substantially  unchanged,  although  at  times  there 
may  have  been  a  slight  deviation  in  order  to  avoid  "bad  roads"  or  tem- 
porary obstructions.^' 

§  196.  (177)  Local  statutes  may  determine  prescriptive  period. — 

Some  confusion  in  the  authorities  upon  the  question  of  the  establish- 
ment of  highways  by  prescription  is  caused  by  the  existence  in  many 
of  the  states  of  statutes  altering  the  rules  otherwise  applicable,  and, 
in  some  instances,  reducing  the  period  of  user  required  on  the  part  of 
the  public.^'  Thus,  for  example,  a  statute  of  Indiana  provides  that 
"all  public  highways  which  have  been  or  may  hereafter  be  used  as  such 
for  twenty  years  or  more  shall  be  deemed  public  highways."^*  Twenty 
years'  use  of  a  road  is  held  to  constitute  it  a  highway  under  this  stat- 
ute, whether  the  use  be  over  the  objection  of  the  adjoining  landowners 
or  with  their  consent.^"  It  is,  indeed,  the  rule  under  most  of  such 
statutes,  even  where  use  for  a  shorter  period  is  made  sufficient,  that  the 
intention  of  the  landowner  is  generally  immaterial  if  the  use  is  adverse 
and  uninterrupted.^^  Some  of  them,  however,  require  other  evidence.^'' 


But  where  the  deviation  is  purposely 
made  and  continued  for  the  requi- 
site time  the  new  road  may  become 
a  highway  by  prescription.  Kelsey 
V.  Purman,  36  Iowa  614;  State  v. 
McGee,  40  Iowa  r595.  See  also,  Green 
V.  Stevens,  49  111.  App.  24;  Hancock 
V.  "Wyoming,  148  Pa.  St.  6S5,  24  Atl. 
88;  Commonwealth  v.  Dicken,  145 
Pa.  St.  453,  22  Atl.  1043;  Dodson  v. 
State  (Tex.  Grim.),  49  S.  W.  78; 
Bales  V.  Pidgeson,  129  Ind.  548,  29  N. 
E.  34.  But  compare  Town  of  Randall 
V.  Rovelstad,  105  Wis.  410,  81  N.  W. 
819,  825;  Shanline  v.  Wiltsie,  70 
Kan.  177,  78  Pac.  436. 

"Nelson  v.  Jenkins,  42  Neb.  133, 
60  N.  W.  311;  Small  v.  Binford,  41 
Ind.  App.  440,  446,  83  N.  B.  507, 
510  (citing  text).  See  also,  Bannis- 
ter v.  O'Connor,  113  Iowa  541,  85  N. 
W.  767. 

''See  State  v.  Wells,  70  Mo.  635; 
Zimmerman  v.  Snowden,  88  Mo.  218, 
4  West.  406;  Haas  v.  Choussard,  17 
Tex.  588;  Bolger  v.  Foss,  65  Cal. 
250;  Okanogan  County  v.  Cheetham, 
37  Wash.  682,  80  Pac.  762,  123  Am. 
St.  932,  70  L.  R.  A.  1027,  and  cases 


cited  in  last  note  to  this  section,  and 
in  next  following  section. 

=»  Burns'  R.  S.  1908,  §  7663.  But 
see  Ind.  Acts  1905,  pp.  525,  526,  §§  15, 
16;  and  see  McCreery  v.  Fallis,  162 
Ind.  255,  67  N.  E.  673,  as  to  the  Act 
of  1897. 

"Strong  V.  Makeever,  102  Ind. 
578,  1  N.  E.  502,  4  N.  E.  11.  See 
also  Willey  v.  Norfolk  S.  R.  Co.,  96 
N.  C.  408,  1  S.  E.  446;  Louisville  &c. 
R.  Co.  V.  Etzler,  3  Ind.  App.  562,  30 
N.  E.  32,  33;  Gross  v.  McNutt,  4 
Idaho  286,  300.  38  Pac.  935,  937  (cit- 
ing text);  Walcott  Tp.  v.  Skauge,  6 
N.  Dak.  382,  71  N.  W.  544. 

^  See  Village  of  Peotone  v.  Illi- 
nois Cent.  R.  Co.,  224  111.  101,  79  N. 
E.  678;  Pitser  v.  McCreery,  —  Ind. 
— ,  88  N.  E.  303;  Campau  v.  City  of 
Detroit,  104  Mich.  560,  62  N.  W.  718; 
Freshour  v.  Hihn,  99  Cal.  443,  34 
Pac.  87.  And  it  is  also  immaterial 
whether  the  highway  authorities  re- 
garded it  as  a  highway  at  any  par- 
ticular time.  Road  Dlst.  v.  Beebe, 
231  Til.  147,  83  N.  E.  131. 

2"  See  Speir  v.  New  Utrecht,  121 
N.  Y.  420,  24  N.  E.  692;    McAllister 
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The  particular  statute  and  the  decisions  thereunder  should  be  con- 
sulted, as  it  does  not  come  within  the  purview  of  our  work  to  consider 
such  statutory  matters. 

§  197.  local  statutes  further  considered. — Although  we  shall  not 
attempt  to  go  into  the  details  of  the  various  local  statutes  shortening 
or  iking  the  prescriptive  period,  a  few  words  more  upon  the  general 
subject  may  not  be  out  of  place.  It  may  well  be  that  such  a  statute, 
providing,  for  instance,  for  the  establishment  of  a  highway  by  ten 
'years'  user  under  certain  conditions,  might  not  prevent  a  highway 
from  arising  by  prescription  under  the  common  law  rule  from  twenty 
years'  use  even  though  the  conditions  of  the  statute  were  not  so  com- 
plied with  as  to  make  it  a  highway  imder  the  statute  in  ten  years. 
Frequently  such  statutes  require  no  more  than  the  common  law  rule, 
and,  sometimes  not  as  much,  to  be  shown  to  establish  the  existence  of 
a  highway.  Where  a  statute  provided  that  all  roads  not  recorded  which 
shall  have  been  used  twenty  years  or  more,  and  roads  not  recorded 
which  shall  hereafter  be  used  ten  years  or  more,  shall  be  deemed  pub- 
lic highways,  and  a  later  act  was  passed  repealing  such  statute  and 
providing  that  all  roads  not  recorded  which  shall  have  been  or  shall 
be  used  and  worked  as  public  highways  ten  years  or  more  shall  be 
deemed  public  highways,  it  was  held  that  the  common  law  rule  that 
a  highway  may  be  created  by  user  alone  for  twenty  years  was  not  al- 
tered or  suspended  and  that  the  requirement  as  to  working  the  road 
was  simply  added  "to  make  complete  the  operation  of  the  ten-year 
statutory  user."^^  The  Wisconsin  statute  above  referred  to,  as  will  be 
observed,  requires  something  more  than  mere  user  in  order  to  establish 
a  highway  under  its  terms  within  the  short  period  therein  designated ; 
-it  requires  work  upon  it  as  well  as  user  as  a  public  highway.  Other 
short  time  statutes  often  have  the  same  or  a  similar  requirement.**  But 

V.  Pickup,  84  Iowa  65,  50  N.  W.  556;  Wasmund  v.  Home,  36  Wash.  170, 

Haan  v.  Meester,  132  Iowa  709,  109  78  Pac.  777. 

N.  W.  211;  Lieber  v.  People,  33  Colo.  «  Alton  v.  Meeuwenberg,  108  Mich. 

493,  81  Pac.  270;  Alton  v.  Meeuwen-  626,  66  N.  W.  571;   State  v.  Transue 

berg,  108  Mich.  629,  66  N.  W.  571.  131  Mo.  App.  32S,  111  S.  W.  523  (ex- 

'^City  of  Chippewa  Falls  v.  Hop-  cept  where  there   have  been   defec- 

kins,   109  Wis.    611,   85   N.   W.   553,  tive  proceedings  to  establish).    See 

556.     And  such  a  statute  does  not  also.    State   v.   Horn,   35   Kan.   717; 

supersede  the  common-law   rule   as  Klenk  v.  Town  of  Walnut  Lake,  99 

to    dedication.     Klenk   v.    Town    of  Minn.  450,  53  N.  W.  703;    People  v. 

Walnut  Lake,  51  Minn.  381,  53  N.  W.  Osborn,    84    Hun    (N.   Y.)    441,    af- 

703.     See    also,    City    of    Seattle   v.  firmed   in   155   N.  Y.   685;    State  v. 

Smithers,  37  Wash.  119,  79  Pac.  615;  Lucas,   124   N.   Car.    804,   S2   S.   E. 
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under  many  of  the  statutes  such  -working  is  not  essential.^'*  The  In- 
diana statute  referred  to  in  the  last  preceding  section  is  an  example  of 
the  class  of  statutes  having  the  fewest  conditions  and  making  public 
user  the  sole  or  most  important  test  or  element.  Under  such  a  statute/' 
it  is  said,  the  only  question  is  as  to  whether  the  road  has  been  used 
for  twenty  years  as  a  highway,  and  it  is  not  a  question  of  common  law 
dedication  or  a  way  strictly  by  prescription,  although  very  much  like 
the  latter.'^  A  highway  thereunder  is  a  statutory  highway  by  twenty 
years'  user  irrespective  of  all  other  methods  of  creating  highways;  in 
other  words,  it  is  a  highway  created  by  statute.  Such  is,  in  substance, 
the  statement  of  the  view  taken  by  the  highest  court  of  the  state  in  the 
latest  decision  upon  the  subject.^'  In  Minnesota,  it  has  also  been  held 


553;  Ridings  v.  Marion  County,  50 
Oreg.  30,  91  Pac.  22.  But  this  does 
not  mean  that  they  shall  necessarily 
be  worked  throughout  their  entire 
length  and  breadth.  Gross  v.  Mc- 
,  Nutt,  4  Idaho  286,  300,  38  Pac.  935. 
See  also.  State  v.  Macy,  72  Mo.  App. 
427;  Scribner  v.  Blute,  28  "Wis.  148. 
And  see  City  of  Seattle  v.  Smithers, 
37  Wash.  119,  79  Pac.  615,  holding 
a  highway  by  prescription  existed 
where  so  used  adversely  for  twenty 
years,  although  a  statute  fixed  the 
period  at  seven  years  when  worked. 

=»  Madison  Tp.  v.  Gallagher,  159 
111.  105,  42  N.  B.  316;  Lewiston  v. 
Proctor,  27  111.  414;  Hart  v.  Town 
of  Red  Cedar,  63  Wis.  634,  24  N.  W. 
410  (but  see  Wisconsin  statute  re- 
ferred to  in  case  in  first  note  to  this 
section) ;  Walcott  Tp.  v.  Skauge,  6 
N.  Dak.  382,  71  N.  W.  544.  See  also, 
Harriman  v.  Moore  &  Co.,  74  N.  H. 
277,  67  Atl.  225;  Gage  v.  Tp.  of 
Pittsfield,  120  Mich.  436,  79  N.  W. 
687. 

^  Burns'  Ind.  R.  St.  1908,  §  7663. 

"Pitzer  V.  McCreery,  —  Ind.  — , 
88  N.  E.  303,  306;  Pittsburgh  &c.  R. 
Co.  V.  Town  of  Crown  Point,  150  Ind. 
536,  547,  50  N.  E.  741. 

"Pitzer  V.  McCreery,  —  Ind.  — , 
88  N.  E.  303,  306,  307.  Use  merely 
as  a  private  road  has  been  held  not 
to  be  such  a  use,  and  such  a  statute 
is  held  inapplicable  where  the  way 
is  used  merely  as  a  private  road. 
Culver  v.  City  of  Yonkers,  80  App. 
Dlv.  (N.  Y.)  309,  80  N.  Y.  Supp.  1034, 


affirmed  in  180  N.  Y.  524,  72  N.  B. 
1141.  In  the  Indiana  case  first  cited 
it  is  said:  "If  the  consent  or  the  ob- 
jection of  the  landowner  is  equally 
immaterial  in  constituting  the  way, 
it  must  be  evident  that  no  question 
of  common-law  prescription  strictly 
arises,  because  adverse  use  is  of  its 
essence,  unless  it  can  be  said  that 
use  over  objection  shows  the  adverse 
claim  of  the  public;  but  that  will 
not  do,  for  if  that  were  so,  use  by 
consent  could  never  ripen  into  a 
right,  or  establish  a  highway,  under 
this  statute,  and  it  is  equally  cer- 
tain that  the  question  of  dedication 
is  not  an  element  in  the  considera- 
tion, but  the  statute  fixes  the  status 
of  the  way,  irrespective  of  prescrip- 
tion or  dedication.  Speir  v.  Town  of 
Utrecht,  121  N.  Y.  420,  24  N.  B.  692. 
Use,  then,  is  the  sole  test,  but  what 
character  of  use?  Manifestly  the  use 
which  the  statute  defines;  use  as  a 
highway.  *  *  *  Neither  is  it  a 
question  of  the  frequency  of  use; 
little  or  much  used,  or  as  to  the 
number  of  users.  If  it  is  free  and 
common  to  all  who  have  occasion 
to  use  it,  it  is  a  public  highway.  El- 
liott on  Roads  (2d  ed.)  7;  Louisville 
County  V.  Btzler,  3  Ind.  App.  562,  30 
N.  E.  3;  Grandville  v.  Jenison,  84 
Mich.  54,  47  N.  W.  600.  Under  a 
statute  similar  to  our  own  it  is  held 
that  the  user  which  creates  the  ease- 
ment must  be  like  that  of  highways 
generally.  Speir  v.  Town  &c.,  121 
N.  Y.  420,  24  N.  E.  692.  In  that  case 
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that  where  a  strip  of  land  had  been  used  as  a  highway  so  as  to  bring  it 
within  the  statute,  it  became  a  legal  highway  notwithstanding  both  the 
landowner  and  the  public  authorities  may  have  been  mistaken  as  to  the 
correct  location  of  a  section  line  which  they  understood  was  the  center 
of  the  highway  as  used.^"  Under  an  Iowa  statute,  fixing  the  prescriptive 
period  at  ten  years,  use  alone  is  not  sufficient ;  the  fact  of  adverse  pos- 
session is  required  by  the  statute  to  be  established  by  evidence  inde- 
pendent of  the  use,  and  it  must  also  be  shown  that  the  person  against 
whom  the  claim  is  made  had  express  notice  thereof.*"  The  Indiana 
statute  is,  perhaps,  close  to  one  extreme  and  the  Iowa  statute  seems 
to  be  near  the  other. 

§  198.  (178)  Evidence  by  which  existence  of  highway  by  pre- 
scription is  proved. — The  existence  of  a  highway  by  prescription  is 
generally  proved  by  the  parol  evidence  of  witnesses  that  the  road  in 
question  has  been  known  and  used  as  a  highway  or  road  common  to  all 
the  people  for  the  necessary  period  of  prescription.*^    So,  an  ancient 


it  was  held  that  'the  way  must  not 
only  be  traveled  upon,  but  it  must 
be  kept  in  repair,  or  taken  in  charge, 
and  adopted  by  the  public  authori- 
ties.' This,  however,  is  not  the  rule 
in  this  state,  in  which  we  have  made 
the  distinction  between  dedication. 
In  which  the  elements  of  intention 
and  acceptance  are  involved,  and  the 
statutory  highway  by  user;  whilst 
in  the  New  York  cases  they  seem 
to  have  overlooked  the  distinction. 
We  would  not  be  understood  as  de- 
claring, even  under  this  statute, 
that  the  use  need  not  be  under  a 
claim  of  right,  but  in  line  with  the 
decided  cases;  that  the  use  may  be 
either  with  the  owner's  consent,  or 
over  his  objection;  that  in  the  one 
case  the  fact  of  public  use  with  con- 
sent is  more  than  a  permissive  use, 
for  it  involves  concession  much 
more  than  permission,  which  im- 
plies use  upon  request,  and  use  with 
consent  is,  in  effect,  use  under  a 
claim  of  right.  The  interruption 
must  be  of  the  right,  and  not  of  the 
use,  in  order  to  avoid  the  operation 
of  this  statute."  Citing  Shellhouse 
V.  State,  110  Ind.  509,  11  N.  E.  484; 
Township  v.  Gallagher,  159  111.  105, 
42  N.  E.  316;   Toof  v.  Decatur,  19 


111.  App.  204;  Hart  v.  Red  Cedar,  63 
Wis.  634,  24  N.  W.  410;  Jones  v. 
Davis,  35  Wis.  376;  Bartlett  v. 
Beardmore,  77  Wis.  356,  46  N.  W. 
494;  Kelsey  v.  Furman,  36  Iowa 
614;  Webster  v.  Lowell,  142  Mass. 
324,  8  N.  E.  54. 

=»  Meyer  v.  Town  of  Petersburg,  99 
Minn.  450,  109  N.  W.  840,  distin- 
guishing Bice  V.  Town  of  Walcott, 
64  Minn.  459,  67  N.  W.  360,  and 
State  V.  Welpton,  34  Iowa  144. 

"Friday  v.  Henah,  113  Iowa  425, 
85  N.  W.  768;  State  v.  Mitchell,  58 
Iowa  567,  12  N.  W.  598;  Gray  v. 
Haas,  98  Iowa  502,  67  N.  W.  394; 
Haan  v.  Meester,  132  Iowa  709,  109 
N.  W.  211.  See  also,  Burlington  &c. 
R.  Co.  V.  City  of  Columbus  Junction, 
104  Iowa  110,  73  N.  W.  501. 

"Commonwealth  v.  Coupe,  128 
Mass.  63;  Woburn  v.  Henshaw,  101 
Mass.  193,  30  Am.  Rep.  333;  Mosier 
V.  Vincent,  34  Iowa  478;  Brown  v. 
Jefferson  County,  16  Iowa  339;  By- 
man  V.  People,  1  Gilm.  (111.)  4,  8; 
Hampson  v.  Taylor,  15  R.  I.  83,  8 
Atl.  331.  See  also  Savannah  &c.  R. 
Co.  v.  Gill,  118  Ga.  737,  45  S.  E.  623; 
Grandville  v.  Jeuison,  84  Mich.  54, 
47  N.  W.  600,  and  Wicks  v.  Ross,  37 
Mich.    464    (general    understanding 
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deed  by  the  landowner's  grantor  is  admissible,  in  connection  -mth  evi- 
dence of  the  use  of  the  way,  as  tending  to  show  a  claim  as  of  right; 
and  a  deed  between  third  parties  referring  to  the  way  has  likewise  been 
held  competent  "upon  the  question  of  the  location  and  existence  of  the 
way,  as  a  matter  of  public  and  general  interest  upon  which  reputation 
is  admissible."^^  And  a  certified  copy  of  the  order  of  the  proper  au- 
thorities establishing  a  highway  has  been  held  admissible  in  connec- 
tion with  parol  evidence  showing  that  the  highway  was  laid  out  and 
opened,  worked  and  used  under  said  order  for  the  prescriptive  period, 
without  proof  of  the  preliminary  steps  necessary  to  the  making  of  such 
order.*^  It  has  also  been  held  that  evidence  is  admissible,  on  the  other 
hand,  to  show  that  a  city  which  claims  land  by  prescriptive  use  for 
over  twenty  years  had  levied  and  collected  assessments  thereon  for 
street  and  sewer  improvements,  such  acts  being  inconsistent  with  its 
claim  of  hostile  and  adverse  use.**  But  this,  of  course,  is  not  neces- 
sarily conclusive,  as  the  rights  of  the  public  cannot  thus  be  conclu- 
sively admitted  away  by  a  taxing  ofiicer.*^  It  has  also  been  held  that 
the  burden  is  on  a  county  which  asserts  a  right  to  a  highway  by  pre- 
scription not  only  to  show  open  and  adverse  use  for  the  prescriptive 
period,  but  also  that  during  such  time  the  owners  were  free  from 
legal  disability.*^* 

§  199.  (179)  Prescription  as  against  persons  under  disability. — ^In 

accordance  with  the  rule  that  prescription  presupposes  a  grant,  it  has 
been  held  that  the  public  cannot  acquire  the  right  to  a  highway  by 

that  it  is  a  highway);   Sullivan  v.  Tp.  of  Pittsfield,  120  Mich.  436,  79 

State,  52  Ind.   309    (declarations  of  N.  W.  687. 

owner);  Wiley  V.  Portsmouth,  35  N.  "Illinois  Cent.  R.  Co.  v.  City  of 

H.   303,    310;    "Webster   v.   Town   of  Bloomington,    167    111.    9,   47    N.   B. 

Boscawen,  67  N.  H.  Ill,  29  Atl.  670.  318;    City  of   Detroit  v.   Myer,    152 

But    compare     Speir    r.     Town    of  Mich.  666,  116  N.  W.  620.    Or  that 

Utrecht,  121  N.  Y.  420,  24  N.  B.  692,  the   user  was  under   ah   agreement 

and  see  Rosser  v.  Bunn,  66  Ala.  89.  with  the  highway  authorities   that 

*^Bagley  v.  New  York  &c.  R.  Co.,  it   should    he    temporary.     Commis- 

165  Mass.  160,  42  N.  E.  571;  Weld  v.  sioners  v.  Riker,  79  Mich.  551,  44  N. 

Brooks,  152  Mass.  297,  25  N.  B.  719,  W.  955.   See  also,  Wright  &c.  v.  Fan- 

10  L.  R.  A.  769.  ning  (Tex.  Civ.  App.),  86  S.  W.  786. 

"  Savannah  &c.  R.  Co.  v.  Gill,  118  «  Campau  v.  City  of  Detroit,  104 

Ga.  737,  45  S.  E.  623.    The  court  held  Mich.  562,  62  N.  W.  718. 

that  it  was  admissible,  among  other  »a  Wright   &c.   v.   Fanning    (Tex. 

things,  to  show  when  the  prescrip-  Civ.  App.),  86  S.  W.  786.     See  also, 

tion  began  and  to  show  the  claim  or  Evans  v.  Scott,  11  Tex.  Ct.  Rep.  643, 

color  under  which -the  highway  was  83  S.  W.  874.    But  see  the  two  next 

opened  and  used.    See  also.  Gage  v.  following  sections. 
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prescription  as  against  married  women,*"  minors,*^  or  insane  per- 
sons*' incapable  of  making  a  grant.*"  But,  if  we  are  correct  in  our 
theory  that  highways  may  be  established  by  adverse  user  without  re- 
lying upon  the  presumption  of  a  grant,  the  doctrine  of  these  cases  is 
questionable!,  and  in  the  case  of  married  women""  that  doctrine  would, 
in  the  future,  have  no  application  in  many  of  the  states,  for  the  reason 
that  their  disabilities  are  now  abolished  by  statute.  Then,  too,  the 
modern  statutes,  providing  that  user  for  a  certain  period  may  estab- 
lish a  road  as  a  public  highway,  make  no  exceptions  in  favor  of  any 
class."^  In  any  event,  an  intervening  disability  not  existing  at  the  be- 
ginning of  the  period  of  prescription  will  not  defeat  the  prescriptive 
right." 

§  200.  (180)  Reasons  for  view  as  to  prescription  against  persons 
under  disability. — If  there  can  be  no  highway  by  prescription  and 
there  has  been  long  continued  user,  the  persons  using  the  way  must  be 
treated  as  trespassers,  unless  it  appears  that  they  were  mere  licensees, 
but  wrong  is  not  to  be  imputed  to  citizens,  nor  is  it  to  be  inferred 
without  evidence  that  they  are  mere  licensees,  so  that  the  natural  pre- 
sumption is  that  the  persons  who  have  traveled  along  a  way,  which  in 
appearance  is  a  road  or  street,  have  done  so  because  it  was  their  right. 
If  there  is  no  dedication,  then  the  right  must  be  referred  to  prescrip- 
tion, unless  the  way  was  regularly  established  under  legislative  au- 
thority. The  theory,  as  we  have  said,  upon  which  rests  their  prescrip- 
tive right,  is  that  there  were  at  some  antecedent  time  proceedings  es- 
tablishing the  way,  and  that  to  these  proceedings  lapse  of  time  has  im- 
parted validity."    If  this  be  the  true  theory,  then  it  would  seem  to 

"State   V.    Bishop,    22   Mo.   App.  utes  fixing  a  period  of  prescription 

435;  State  v.  Macy,  67  Mo.  App.  326.  as  to  highways  or  the  like  that  it 

See  also,  McGregor  v.  Wait,  10  Gray  may  run  against  a  state.    Nichols  v. 

(Mass.)    72,   74,    69   Am.   Dec.   305;  City  of  Boston,  98  Mass.  39,  93  Am. 

Schenley  v.  Commonwealth,  36  Pa.  Dec.  132;   Austin  v.  Hall   (Tex.  Civ. 

St.  29,  78  Am.  Dec.  359n.  App.),    58    S.    W.    1038;     People    v. 

"WatkiES  V.  Peck,  13  N.  H.  360;  Page,  39  App.  Div.  (N.  Y.)  110,  56 

Melvin  v.  Whiting,  13  Pick.  (Mass.)  N.  Y.  S.  834,  58  N.  Y.  S.  239. 

184.  ""Wallace   v.    Fletcher,    30    N.    H. 

«Bdson     V.     Munsell,     10     Allen  434;  Tracy  v.  Atherton,  36  Vt.  503; 

(Mass.)  557;  Moore  v.  City  of  Waco,  Peck  v.  Randall,  1   Johns.    (N.  Y.) 

85  Tex.  206,  20  S.  W.  61.  165,  176;    Edson  v.  Munsell,  10  Al- 

"  See  also,  Wjright  &c.  v.  Fanning  len    (Mass.)    557,    566;    Reimer    v. 

(Tex.  Civ.  App.),  86  S.  W.  786.  Stuber,  20  Pa.  St.  458,  463,  59  Am. 

'"'  See  Schenley  v.  Commonwealth,  Dec.  744. 

36  Pa.  St.  29,  78  Am.  Dec.  359,  366.  .  ^  There  is  no  valid  reason   why 

"  And  it  has  been  held  under  stat-  such  a  presumption  should  not  be 
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follow  that  prescription  may  be  valid  as  against  persons  under  legal 
disability,  for,  if  lapse  of  time  secures  repose  and  establishes  the  way, 
it  must  do  so  against  all  classes.  The  presumption  must  be  a  complete 
one,  and  to  be  complete  it  must  assume  that  the  proceedings  were  such 
as  were  valid  against  all  persons  whatsoever,  and  that  whatever  was 
necessary  to  make  them  fully  efEective  was  done,  and  so  done  as  to  bind 
all  who  had  an  interest  in  the  land  over  which  the  way  exists.  It  is 
ordinarily  of  little  practical  importance  whether  the  right  of  the  pub- 
lic be  referred  to  a  dedication  or  to  prescription,  but  there  are  cases  in 
which  it  may  be  of  high  importance  to  refer  it  to  prescription,  as  in  the 
case  of  persons  under  disability  and  cases  where  the  owner  of  the  fee  is 
unknown  or  a  resident  of  a  foreign  country.  If  the  right  depends  en- 
tirely upon  contract,  as  dedication  does,  then,  in  many  instances,  it 
would  be  impossible  to  infer  a  contract,  no  matter  how  long  and  how 
complete  the  user  may  be,  but  if  the  right  rests  upon  the  presumption 
that  the  land  was  at  some  antecedent  time  duly  acquired  under  the 
right  of  eminent  domain,  the  rights  of  the  public  may  be  protected. 
It  is  much  more  reasonable,  it  seems  to  us,  where  there  has  been  a  long 
continued  free  and  full  use  of  a  way,  to  presume  that  the  public  ac- 
quired the  right  to  travel  the  way  because  it  was  laid  out  according 
to  law  than  it  is  to  infer  that  the  persons  who  freely  used  the  way 
were  trespassers  or  licensees.  Possession  is  some  evidence  of  ownership, 
and  where  there  is  long  and  uninterrupted  use  of  a  way  the  natural 
and  reasonable  presumption  is  that  it  is  owned  by  the  public,  for  con- 
tinued use  of  a  highway  is  possession,  not,  indeed,  of  the  fee,  but  of 
the  easement.^* 

§  201.  Evidence  held  sufficient  to  show  highway  by  prescription — 
Illustrative  cases. — A  brief  review  of  some  of  the  eases  upon  the  sub- 
made,  and  it  is  consistent  with  all  may  properly  be  regarded  as  a  spe- 
the  analogies  of  the  law.  It  is  un-  cies  of  prescription  established  here 
duly  restricting  the  doctrine  of  pre-  by  a  course  of  judicial  decisions  by 
scription  to  limit  it  strictly  to  analogy  to  the  statute  of  limitations 
grants.  In  Wallace  v.  Fletcher,  30  in  real  actions."  In  a  subsequent 
N.  H.  434,  the  court  said:  "We  have  case  this  doctrine  was  approved, 
already  stated  our  impression  that,  and  it  was  said:  "This  rule  relates 
by  the  law  as  generally  recognized  to  all  incorporeal  hereditaments." 
in  this  country,  the  party  claiming  Webber  v.  Chapman,  42  N.  H.  326, 
the  title  under  such  possession  is  80  Am.  Dec.  llln. 
not  obliged  to  rely  merely  on  a  pre-  "  Barker  v.  Clark,  4  N.  H.  380,  17 
sumption  of  a  grant,  but  he  may  Am.  Dec.  428;  Jones  v.  Percival,  5 
rest  on  a  presumption  of  right,  or  Pick.  (Mass.)  485,  16  Am.  Dec.  415; 
of  any  grant,  reservation  or  record  Lawton  v.  Rivers,  2  McCord  445,  13 
which  may  be  necessary  to  establish  Am.  Dec.  741;  Rosser  v.  Bunn,  66 
his  title.    And  it  seems  to  us  this  Ala.  89. 
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ject  of  highways  by  prescription,  calliag  particular  attention  to  the 
salient  facts,  may  be  advisable,  to  further  illustrate  and  show  the  ap- 
plication of  the  general  rules  already  stated.  In  each  of  the  following 
cases,  some  of  which  are  pretty  close  to  the  line,  the  evidence  was  held 
sufficient  to  show  or  establish  the  existence  of  a  highway  by  prescrip- 
tion. In  one  case  a  fence  on  the  south  line  of  a  landowner's  property, 
but  in  the  center  of  a  street  as  extended,  becoming  out  of  repair  was 
rebuilt  by  the  owner  who  instructed  the  workmen  to  build  it  on  the 
south  line  but  inside  the  old  fence;  in  rebuilding  they  placed  it  twelve 
feet  inside  the  line,  leaving  the  strip  in  question  apparently  in  the 
street.  The  owner  did  not  know  of  -this  at  the  time,  but  learned  it  very 
soon  afterwards.  He  had  no  intention  of  dedicating  it  to  the  public, 
but  the  public  immediately  began  to  use  it  as  part  of  the  highway,  and 
continued  to  do  so  for  the  prescriptive  period,  and  the  public  authori- 
ties took  possession  of  it  and  worked  it  as  such.  It  was  held  to  be  a 
highway  by  prescription.'^'*  So,  in  a  case  in  another  jurisdiction,  under 
a  statute  providing  that  any  road,  used,  worked  and  kept  in  repair  as 
a  highway  for  six  years  should  be  deemed  a  highway,  it  was  held  that, 
the  conditions  of  the  statute  having  been  complied  with,  the  road  was 
a  highway  even  though  both  the  landowners  and  the  public  authorities 
may  have  been  mistaken  as  to  the  true  location  of  the  section  line, 
which  they  believed  to  have  been  the  center  of  the  highway  as  used.^' 
In  Iowa,  even  under  a  statute  providing  that  user  alone  shall  not  be 
sufficient  evidence,  where  it  appeared  that  it  was  not  only  used  as  a 
highway  for  the  prescriptive  period  but  also  worked  by  the  township 
authorities  without  any  objection  for  two  years,  when  the  owner  ob- 
jected to  work  because  the  road  was  not  platted,  but  made  no  further 
objection  for  seven  years  more,  and  then  simply  stated  that  if  it  was 
platted  he  wanted  it  worked  and  if  it  was  not  platted  he  did  not  want 
any  work  done  on  it,  the  court  held  that  it  had  become  a  highway,  al- 
though it  further  appeared  that  the  owner's  land  was  all  assessed  at 
all  times  as  if  there  were  no  such  highway.  ^^    An  Illinois  case,  in 

"Meade  v.  City  of  Topeka,  75  391,  44  N.  W.  127;  Strong  v.  Ma- 
Kan.  61,  88  Pac.  574.  So  where  the  keever,  102  Ind.  578,  1  N.  E.  502, 
use  was  uninterrupted  and  under  4  N.  B.  11;  Landers  v.  Town  of 
adverse  claim  as  a  highway  for  over  Whitefield,  154  III.  630,  39  N.  E.  656. 
twenty  years,  although  a  cul-de-sac.  See  also  Whetstone  v.  Hill,  130 
State  V.  Rixie,  50  Wash.  676,  97  Pac.  Iowa  637,  105  N.  W.  193.  But  com- 
804.  pare   Shanline  v.   Wiltsie,   70   Kan. 

™  Meyer  v.  Town  of  Petersburg,  99  177,  78  Pac.  436. 
Minn.   450,    109   N.   W.   840.    Citing        "Haan  v.  Meester,  132  Iowa  709, 

Miller  v.  Town  of  Corinna,  42  Minn.  109  N.  W.  210,  citing  Hauger  v.  City 


§   203  EOADS  AND  STEEETS.  334 

which  several  members  of  the  court  dissented,  furnishes  an  instance 
of  the  difference  of  opinion  that  may  exist  as  to  the  application  in  a 
particular  case  of  conceded  general  rules.  The  evidence  is  too  compli- 
cated to  state  here,  but  the  main  question  -was  as  to  whether  the  evi- 
dence showed  such  hostile  and  continuous  adverse  possession  or  use 
as  was  necessary  under  the  statute  or  common  law  to  constitute  or  es- 
tablish a  highway.  The  prevailing  opinion  states  that  "we  cannot  re- 
sist the  conclusion  that  under  the  evidence  a  public  highway  by  user, 
under  the  statute,  is  established,  even  though  the  statute  be  treated  as 
a  declaration  of  common  law  prescription,  except  as  to  the  period  of 
limitation."^  8  The  review  of  the  evidence  and  discussion  of  authorities 
in  both  opinions  will  bear  study,  and  a  comparison  of  one  opinion  with 
the  other  as  well  as  with  other  decisions  by  the  same  court^*  will  serve 
to  show  the  closeness  of  the  distinction  that  must  sometimes  be  drawn. 
In  a  late  case  in  Massachusetts  the  evidence  was  held  to  show  a  high- 
way by  prescription,  although  there  had  been  an  attempt  to  dedicate 
which  had  failed  because  of  non-acceptance  by  the  proper  authorities."" 
Most  of  the  cases  referred  to  in  this  section  may,  perhaps,  be  said  to 
be  exceptional  rather  than  illustrative  of  what  is  ordinarily  held  suffi- 
cient to  show  the  existence  of  a  highway  by  prescription;  but,  in  one 
sense  at  least,  they  are  illustrative,  and  are  more  important  to  be  con- 
sidered in  this  connection  than  the  ordinary  case  of  clear  and  uninter- 
rupted use  of  a  highway  as  such  for  the  requisite  period,  under  un- 
questioned claim  of  right.  Many  cases  of  the  latter  class  are  referred 
to  in  the  earlier  sections  of  this  chapter.  Others  as  to  the  extent  of  the 
use  held  sufficient  are  cited  below.^^ 

§  202.  Evidence  held  insufScient  to  show  highway  by  prescription 
— ^Illustrative  cases. — Eeference  has  already  been  made  to  numerous 
cases  in  which  it  was  held  that  the  evidence  was  insufficient  to  show  a 

of  Des  Moines,  109  Iowa  480,  80  N.  v.  Chicago  &c.  R.  Co.,  184  111.  308, 

W.    549;    Duncombe   v.    Powers,   75  56  N.  E.  355. 

Iowa  189,  39  N.  W.  261,  and  other  "Commonwealth  v.  Henehey,  196 

Iowa  cases,  but  conceding  that  "the  Mass.  SOO,  82  N.  B.  4. 

case  is  very  close."  "  Strong  v.  Makeever,  102  Ind.  578, 

"» Village    of    Peotone    v.    Illinois  1  N.  E.  502,  4  N.  E.  11;  Baldwin  v. 

Cent.  R.  Co.,  224  111.  101,  79  N.  B.  Herbst,  54  Iowa  168;    Taft  v.   Com- 

678.  monwealth,  158  Mass.  526,  33  N.  E. 

™See    City   of    Chicago   v.    Rock  1046;  Village  of  Grandville  v.  Jeni- 

Island   &c.   R.   Co.,   152   111.   561,  38  son,    84    Mich.    54,    47    N.    W.    600; 

N.  E.  768;   City  of  Chicago  v.  Gait,  Beatrice    v.    Black,    28    Neb.    263; 

224  111.  421,  79  N.  B.  701;   O'Connell  Jones  v.  Davis,  35  Wis.  376. 
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highway  by  prescription  because  the  use  was  not  shown  to  be  adverse 
rather  than  permissive  or  was  not  uninterrupted  for  the  necessary 
period/^  or  because  it  did  not  show  any  certain  or  well-defined  line  of 
travel.^^  A  comparatively  recent  decision  in  Kansas  is  to  the  effect 
that  the  opening,  use  and  improvement  or  repair  of  a  road  supposed 
by  the  property  owners,  public  authorities  and  travelers  to  be  along  a 
section  line,  but  which,  in  fact  departs  about  fifty  feet  therefrom  at 
one  place,  does  not  create  a  right  of  way  over  the  strip  actually  trav- 
eled, especially  where  an  order  of  the  county  board  was  made  for  the 
opening  of  the  road  along  the  section  line  and  the  use  continued  for 
the  prescriptive  period  under  the  belief  that  it  was  in  conformity  with 
such  order."*  This  decision  seems  right  on  the  facts,  and  there  are 
other  decisions  to  the  same  eflect.°°  But  there  is  some  conflict  on  the 
general  subject  as  to  whether  a  highway  can  be  established  by  prescrip- 
tion where  there  is  a  mistake,  and  it  would  certainly  be  going  too  far, 
we  think,  to  say  that  it  can  never  be  done,  especially  under  some  of  the 
statutes.^'  Evidence  that  one  person  had  traveled  an  alleged  road  "off 
and  on"  for  several  years,  and  that  another  person  had  seen  the  road 
and  "had  frequently  passed  through  there"  for  eighteen  or  nineteen 
years,  is  not  sufficient  to  show  the  requisite  general  public  use  of  it  as  a 
public  highway.*^  So,  where  people  in  the  vicinity  of  a  tract  of  land 
traveled  over  it  at  will  in  all  directions,  pastured  their  stock  and  had 
picnic  parties  upon  it  and  some  of  them  crossed  it  in  getting  to  certain 

■^Ante,  §  194  (175).  See  also   Samuel   v.   Sherman,   170 

«=Ante,  §  195  (176).  111.  265,  48  N.  B.  576. 

"  Shanline  v.  Wiltsie,  70  Kan.  177,  "»  Meyer  v.  Town  of  Petersburg,  99 

78  Pac.   436.    But  if  there  was  no  Minn.  450,  109  N.  W.  840  (the  facts 

mistake  and  the  Intention  is  to  sub-  of  which  are  stated  in  the  last  pre- 

stitute  one  route  for  the  other  it  is  ceding  section),  and  authorities  there 

conceded    to    be    otherwise,    citing  cited;    also   Lemasters  v.   State,   10 

Gulick  V.   Groendyke,   38   N.   J.   L.  Ind.  391;  Bales  v.  Pidgeon,  129  Ind. 

(9   Vroom)    114;    Almy  v.    Church,  548,  29  N.  B:  a4;    Taylor  v.  Bailey, 

18  R.  I.  182,  26  Atl.  58;   Wakeman  "Wright  (Ohio)  ff46t  Commonwealth 

V.  "Wilbur,  147  N.  Y.   657,  42  N.  B.  v.  Philadelphia  &c.  R.  Co.,  136  Pa.  St. 

341;   Shaffer  v.  "Weech,  34  Kan.  595,  481,   20   Atl.    531,    580;    Hancock   v. 

9    Pac.    202.     Proof    of    occasional  "Wyoming,  148  Pa.  St.  635,  24  Atl.  88. 

travel  outside  the  way  to  avoid  ruts  »'  State  v.  Auchard,  22  Mont.  14, 

or  the  like  is  insufficient.    City  of  55  Pac.   361.    See  also  as  to  slight 

Chicago  V.  Gait,  224  111.  421,  79  N.  neighborhood  or  occasional  use  be- 

B.  701,  703.  ing  insufficient.    Breneman  v.  Bur- 

==  Bolton  V.  McShane,  79  Iowa  26,  lington  &c.  R.  Co.,  92  Iowa  755,  60 

44  N.  "W.  211;    State  v.  "Welpton,  34  N.  "W.  176;   O'Connell  v.  Chicago  &c. 

Iowa  144;   Hamilton  County  v.  Gar-  R.  Co.,   184   111.  308,  56  N.   B.  855; 

rett,  62  Tex.  194;  Dowdle  v.  Cornue,  State  v.  McCabe,  74  "Wis.  481,  43  N. 

9  S.  Dak.  126,  68  N.  "W.  194;  Konkel  W.  322. 
V.  Pella,  122  "Wis.  143,  99  N.  W.  453. 
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bams,  but  the  general  travel,  so  far  as  there  was  any,  followed  no  fixed 
or  definite  track,  it  was  held  that  there  was  no  such  use  as  would  estab- 
lish a  highway  by  prescription.®*  And  where  the  landowner  maintained 
a  fence  across  a  traveled  way  it  was  held  a  sufficient  assertion  of  his 
rights  to  prevent  its  becoming  a  highway  by  prescription,  notwithstand- 
ing there  was  a  gate  in  the  fence  at  such  place.*"  So,  where  a  way  was 
merely  for  convenience  of  the  owner,  although,  being  uninclosed,  the 
public  used  it  to  some  extent,'"'  and  where  a  strip  of  land,  marked 
"reserved"  on  a  plat,  was  open  prairie  and  people  drove  through  as 
they  pleased  for  over  twenty  years,  but  there  was  nothing  to  show 
any  definite  adverse  use  under  claim  or  color  of  title,  it  was  held  that 
the  evidence  was  not  sufficient  to  establish  a  highway.^'^  A  late  case 
in  Massachusetts  furnishes  another  example  of  evidence  held  insuffi- 
cient to  show  the  requisite  use  where  the  way  was  originally  for  the 
mere  convenience  of  the  landowner. '^^  And  in  Mississippi  it  has 
recently  been  held  in  several  cases  that  the  public  acquires  no  rights 
by  prescription  in  a  "neighborhood  road,"  where  there  is  nothing  to 
show  any  claim  or  color  of  right  to  the  road  as  a  public  highway,  even 


«=  Patterson  v.  Waske,  45  Wash. 
307,  88  Pac.  206.  See  also,  McKay  v. 
Town  of  Reading,  184  Mass.  140,  68 
N.  E.  43,  holding  the  use  of  a  strip 
in  an  open  common  for  driving  or 
walking  is  the  exercise  of  a  right  in. 
a  common  and  does  not  make  it  a 
highway  by  prescription. 

™  State  v.  Cipra,  71  Kan.  714,  81 
Pac.  488.  See  also,  Aiken's  Adm'x 
v.  New  York  &c.  R.  Co.,  188  Mass. 
547,  74  N.  E.  929;  Town  of  Rolling 
V.  Bmrich,  122  Wis.  134,  99  N.  W. 
464. 

™Rose  V.  City  of  Farmington,  196 
111.  226,  63  N.  E.  631.  But  compare 
Bolo  Tp.  V.  Lizewski,  116  111.  App. 
135. 

"Falter  v.  Packard,  219  111.  356, 
76  N.  E.  495.  See  also.  Village  of  St. 
Anne  v.  Coyer,  223  111.  96,  79  N.  E. 
54,  55;  Schroeder  v.  Village  of  One- 
kama,  95  Mich.  25,  54  N.  W.  642. 

"a  Aiken's  Adm'x  v.  New  York  &c. 
R.  Co.,  188  Mass.  547,  74  N.  E.  929.  We 
quote  the  following  from  the  opin- 
ion: "We  assume,  without  reciting 
the  testimony,  that  there  was  some 
evidence  of  a  general  use  by  the 
public  of  Freeman  street  for  over  20 
years  before  1888.    Such  a  use,  if 


nothing  more  appeared,  would  be 
sufficient  to  show  a  right  of  way  by 
prescription.  Jennings  v.  Tisbury, 
5  Gray  73;  Commonwealth  v.  Coupe, 
128  Mass.  63;  McKenna  v.  Boston, 
131  Mass.  143;  Bassett  v.  Harwich, 
180  Mass.  585,  587,  62  N.  E.  974.  But 
in  the  case  at  bar  something  more 
appears.  The  evidence  in  the  case 
shows  the  origin  of  the  way.  It  was 
laid  out  for  the  use  of  the  farm  and 
the  brickyard  thereon.  Subsequently 
this  private  way,  which  was  in  fact 
open  to  the  public,  was  used  by  it 
to  some  extent,  but  it  did  not  really 
come  up  to  the  level  of  a  use  which 
is  in  fact  the  use  of  a  way  as  a  pub- 
lic way.  All  that  the  evidence 
showed  was  that  there  were  some 
cart  ruts,  overgrown  with  grass, 
leading  to  farm  houses,  and  that  the 
public  took  advantage  of  the  situa- 
tion, and  drove  through  more  or 
less.  That  user  is  not  sufficient. 
See  Sprow  v.  Boston  &  Albany  Rail- 
road, 163  Mass.  330,  39  N.  E.  1024; 
Moffatt  V.  Kenny,  174  Mass.  311, 
314,  54  N.  E.  850;  Weldon  v.  Pres- 
cott,  187  Mass.  415,  73  N.  E.  536." 
See  also,  City  of  Princeton  v.  Gus- 
tavson,  241  111.  566,  89  N.  E.  653. 
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though  it  is  permitted  to  be  used  by  the  public  to  a  considerable 
extent.'''' 

§  203.  Highway  by  prescription  over  public  land. — It  has  been 
held  that  a  highway  over  government  land  cannot  be  established  by 
prescription.''  But  under  the  act  of  congress  granting  the  right  to 
construct  highways  over  government  lands,'*  it  seems  that  this  rule 
has  no  application  to  the  portion  of  the  public  domain  within  such 
grant.  This  question  has  arisen  in  a  number  of  cases,  and  it  seems  to 
be  well  settled  that  a  highway  may  be  established  by  prescription 
over  such  land  under  the  act  of  congress."*  But  it  is  held  that  there 
must  at  least  be  such  a  use  and  for  such  a  period  as  is  required  to 
establish  highways  under  the  law  of  the  state  where  the  state  statute 
fixes  it  at  less  than  the  common  law  period  of  twenty  years.'* 


"  Burnley  v.  MuUins,  86  Miss.  441, 
38  So.  635;  Wills  v.  Reid,  86  Miss. 
446,  38  So.  793.  See  also,  Warren 
County  V.  Mastronardi,  76  Miss.  276, 
24  So.  199;  Coakley  v.  Boston  &c.  R. 
Co.,  159  Mass.  32,  33  N.  B.  930 
(town  way  in  Massachusetts).  And 
see  generally  for  other  cases  of  in- 
sufiacient  evidence,  Smithers  v. 
Fitch,  82  Cal.  153,  22  Pac.  935  (gates 
or  hars  across  the  road) ;  Cooper  v. 
Monterey  County,  104  Cal.  438,  38 
Pac.  106;  Whitesides  v.  Barles 
(Tenn.),  61  S.  W.  1038;  Marshfield 
Land  &c.  Co.  v.  John  Week  Lumber 
Co.,  108  Wis.  268,  84  N.  W.  434; 
Horn  v.  Williamson  (Neb.),  96  N. 
W.  178;  Potter  v.  Magruder,  30  Ky. 
L.  276,  97  S.  W.  732;  Terry  v.  Mc- 
Clung,  104  Va.  599,  52  S.  E.  355; 
Rice  V.  Pershall,  41  Wash.  73,  82 
Pac.  1038. 

"Smith  V.  Smith,  34  Kan.  293; 
Rhodes  v.  Smith,  34  Kan.  302;  Cyr 
V.  Madore,  73  Me.  53;  Phipps  v. 
State,  7  Blackf.  (Ind.)  512;  and  see 
notes  In  76  Am.  St.  479  and  in  87 
Am.  St.  775;  also  ante,  §§  149  (135), 
182  (164).  But  compare  State  v. 
Rixie,  50  Wash.  676,  97  Pac.  804. 


« 14  Stat.  253,  c.  263  (Act  of  July 
26,  1866);  Rev.  St.  U.  S.  1878,  § 
2477.  ("Over  public  lands  not  re- 
served for  public  uses.") 

"Tp.  of  Walcott  V.  Skauge,  6  S. 
Dak.  382,  71  N.  W.  544;  Great  North- 
ern Ry.  Co.  V.  Town  of  Viborg,  17 
S.  Dak.  374,  97  N.  W.  6;  Smith  v. 
Mitchell,  21  Wash.  5S6,  58  Pac.  667. 
See  also,  McRose  v.  Bottyer,  81  Cal. 
122,  22  Pac.  393;  Murray  v.  City  of 
Butte,  7  Mont.  61,  14  Pac.  756;  City 
of  Butte  V.  Mikosowitz,  39  Mont.  350, 
102  Pac.  593  (dedication);  Schnei- 
der V.  Hutchinson,  35  Oreg.  253,  57 
Pac.  524,  76  Am.  St.  474.  But  com- 
pare Cross  V.  State,  147  Ala.  125,  41 
So.  875. 

"Vogler  V.  Anderson,  46  Wash. 
202,  89  Pac.  551,  explaining  Oka- 
nogan County  V.  Cheetham,  37 
Wash.  682,  80  Pac.  262,  70  L.  R.  A. 
1027.  See  also,  Sutton  v.  Nicolai- 
sen  (Cal.),  44  Pac.  805;  Cross  v: 
State,  147  Ala.  125,  41  So.  875  (and 
not  even  by  twenty  years'  user  if 
not  suflBclent  under  the  law  of  the 
state  because  presumed  permissive 
and  not  shown  to  be  adverse). 
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Section 

204.  Eminent    domain    inherent    In 

sovereignty — L  egislative 
powers. 

205.  Definition    and  nature   of  emi- 

nent domain. 

206.  Limitations   in    federal    consti- 

tution upon  power  of  states 
— Due  process  of  law. 

207.  Power  of  United  States  to  con- 

demn land  in  state. 

208.  Extent  and  limits  of  power  of 

United  States. 

209.  Condemnation    under    eminent 

domain  does  not  impair  obli- 
gation of  contracts — Power 
cannot  be  bartered  away. 

210.  Wben  proceedings  may  be  re- 

moved to  federal  court. 
,211.  Federal    courts    will    generally 
follow  state  practice. 

212.  Necessity   for   taking — Legisla- 

ture may  determine. 

213.  Legislature   may    authorize    lo- 

cal tribunals  to  determine 
necessity. 


Section 

214.  Whether  the  use-  is  public  is  to 

be  determined  by  the  courts. 

215.  Use    must     be     public — When 

road  or  street  is  public. 

216.  When  road  is  not  public  with- 

in the  rule. 

217.  "Law  of  the  land." 

218.  Must  be  statutory  authority  to 

condemn — Statutes  are  strict- 
ly construed. 

219.  Power     may     be     delegated — 

Requisites  of  statutes. 

220.  Generally      no      constitutional 

right  of  trial  by  jury. 

221.  Notice  is  essential  to  due  proc- 

ess of  law. 

222.  Conflict     of     authority     as     to 

whether    statute    must    pro- 
vide for  notice. 

223.  Legislature  may  determine 

kind  of   notice — -Constructive 
notice. 

224.  Notice  is  not  required  as  to  the 

question  of  necessity. 


§204,  (181)  Eminent  domain  inherent  in  sovereignty — ^Legisla- 
tive powers. — The  legislature  may  cause  public  roads  and  streets  to  be 
laid  out,  opened,  or  widened,  whenever  in  its  judgment  the  public  wel- 
fare or  convenience  demands,  and  this  it  may  do  against  the  will  of  the 
landowners.  The  right  to  seize  private  property  for  public  roads  and 
streets  is  an  inherent  attribute  of  sovereignty.  It  is  not  conferred  by 
constitutions,  but  is  limited  and  regulated  by  them.'-  Every  citizen  ac- 

'  State  v.  Fuller,  5  Vroom  (N.  J.  E.  Green  518;  Matter  of  Deansville 
L.)   227;    Tidewater  v.  Coster,  3  C.    Cemetery,  66  N.  Y.  569,  23  Am.  Rep. 
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quires  and  holds  his  property  subject  to  this  paramount  dominion  of  the 
sovereign.  By  the  grant  of  general  legislative  power  to  the  legislative 
assemblies,  this  element  of  sovereignty  is  vested  in  the  legislative  de- 
partment of  the  government.  A  statute  enacted  in  the  exercise  of  this 
power  and  ia  accordance  with  the  constitution  has  the  effect  "to  oblige 
the  owner  to  alienate  his  possessions  for  a  reasonable  price."  Although 
the  power  is  primarily  and  essentially  legislative,  it  cannot  be  practi- 
cally executed  without  the  intervention  or  assistance  of  the  judiciary, 
nor  can  the  legislature  conclusively  determine  that  all  the  conditions 
exist  which  justify  it  in  exercising  this  high  power.  Matters  of  expe- 
dience and  policy  are  exclusively  matters  for  legislative  judgment,  but 
there  are  other  matters  upon  which  the  final  decision  must  be  made 
by  the  courts.^ 

§  205.  (182)  Definition   and   nature    of    eminent    domain. — The 

power  from  which  is  derived  the  authority  to  seize  and  appropriate 


86;  Tyler  v.  Beacher,  44  Vt.  648,  8 
Am.  Rep.  398;  McQuillen  v.  Hatton, 
42  Ohio  St.  202;  Samish  River 
Boom  Co.  V.  Union  Boom  Co.,  32 
Wash.  586,  73  Pac.  670. 

"West  River  Bridge  Co.  v.  Dlx,  6 
How.  (U.  S.)  507,  12  L.  ed.  535; 
Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  (U.  S.)  420,  9  L.  ed. 
773;  Van  Brocklin  v.  Tennessee,  117 
U.  S.  151,  29  L.  ed.  845,  6  Sup.  Ct. 
670;  United  States  v.  Great  Falls  M. 
Co.,  112  U.  S.  645,  28  L.  ed.  846,  5 
Sup.  Ct.  306;  United  States  v.  Jones, 
109  U.  S.  513,  27  L.  ed.  1015,  3  Sup. 
Ct.  346;  Kohl  v.  United  States,  91 
U.  S.  367,  371,  23  L.  ed.  449;  Fort 
Leavenworth  R.  Co.  v.  Lowe,  114 
U.  S.  o25,  531,  29  L.  ed.  264,  5 
Sup.  Ct.  995;  Smith  v.  City,  92  N. 
Y.  463,  44  Am.  Rep.  393;  Holf  v. 
Council  of  Somerville,  127  Mass. 
408;  Boom  Co.  v.  Patterson,  98  U. 
S.  406,  25  L.  ed.  206;  Central  Branch 
&c.  R.  Co.  V.  Atchison  &c.  R.  Co., 
28  Kan.  453,  10  Am.  &  Eng.  R.  Cas. 
528;  Penn  Mutual  &c.  Ins.  Co.  v. 
Heiss,  141  111.  35,  31  N.  E.  138,  33 
Am.  St.  273;  Brown  v.  Beatty,  34 
Miss.  227.  See  City  of  Durham  v. 
Rigsbee,  141  N.  Car.  128,  53  S.  E. 
531,  where  the  question  of  expedi- 
ency of  widening  streets  was  held 


for  local  authorities  to  determine. 
Distinction  between  power  of  emi- 
nent domain  and  police  power  Is 
shown  In  Bass  v.  State,  34  La.  Ann. 
494;  Davenport  v.  Richmond  City, 
81  Va.  636,  639,  59  Am.  Rep.  694; 
Holllngsworth  v.  Parish  of  Tensas, 
17  Fed.  109,  114;  Philadelphia  v. 
Scott,  81  Pa.  St.  80,  85,  22  Am.  Rep. 
738.  It  is  said  that  independent  of 
constitutional  limitations  the  power 
is  subject  to  restriction.  Harness  v. 
Chesapeake  &c.  Co.,  1  Md.  Ch.  248; 
Parham  v.  Justices,  9  Ga.  341;  Mat- 
ter of  Highway,  22  N.  J.  Law  293. 
See  also.  City  of  Mansfield  v.  Bal- 
liett,  65  Ohio  St.  451,  63  N.  E.  86, 
58  L.  R.  A.  628.  But  compare  Cin- 
cinnati &c.  R.  Co.  V.  Cincinnati,  62 
Ohio  St.  465,  57  N.  E.  229,  49  L.  R. 
A.  566;  Roanoke  City  v.  Berkowltz, 
80  Va.  616;  Southern  111.  &c.  Bridge 
Co.  V.  Stone,  174  Mo.  1,  73  S.  W. 
453;  Asher  v.  Jones  County,  29  Tex. 
Civ.  App.  353,  68  S.  W.  551.  See 
p-enerally.  Matter  of  Luthill,  163  N. 
y.  133,  57  N.  B.  303,  79  Am.  St.  574, 
49  L.  R.  A.  781.  But,  as  nearly  all 
the  states  except,  perhaps,  one  or 
two,  now  have  a  constitutional  pro- 
vision upon  the  subject,  the  question 
Is  no  longer  Important. 


§  206  EOADS  AND  STREETS.  340 

the  property  of  the  citizen  is  generally  called  the  right  of  eminent 
domain.  This  right  is  thus  defined  by  Judge  Cooley:  "More  ac- 
curately, it  is  the  rightful  authority  which  exists  ia  every  sovereignty, 
to  control  and  regulate  those  rights  of  a  public  nature  which  pertain 
to  its  citizens  in  common,  and  to  appropriate  and  control  individual 
property  for  the  public  benefit,  as  the  public  safety,  necessity,  conve- 
nience or  welfare  may  demand."*  The  right  is  founded  in  necessity, 
and  is  guarded  and  restricted,  but  not  created,  by  constitutional  pro- 
visions.* At  common  law  the  right  was  rested  upon  the  maxim,  Salus 
populi  suprema  lex,  and  under  the  theory  of  the  British  government, 
there  was  originally  no  restraint  upon  its  exercise,  although  it  is  said 
that  precedent  has  established  a  restraint  which  the  parliament  never 
feels  at  liberty  to  disregard. 

§  206.  (183)  Limitations  in  federal  constitution  upon  power  of 
states — Due  process  of  law. — Before  the  adoption  of  the  fourteenth 
amendment  to  the  federal  constitution,  it  was  regarded  as  settled  that 
the  only  limitation  upon  the  power  of  a  state  to  exercise  the  right  of 
eminent  domain  was  that  contained  in  its  own  constitution,^  but  that 
amendment  has  worked  a  radical  chsinge.*  The  extent  of  the  change 
thus  produced  cannot,  as  the  authorities  now  stand,  be  certainly  meas- 
ured, but  it  may  safely  be  afiirmed  that  the  question  of  "due  process  of 
law"  is  now  a  federal  question.  We  think  that  it  may  be  further  said 

'Cooley  Const.  Lim.  (5th  ed.),  S.  189,  24  Sup.  Ct.  431,  48  L.  ed.  675. 
649.  See  also,  Lewis  Em.  Dom.,  §  1;  The  provision  as  to  just  compensa- 
2  Elliott  Railroads  (2d  ed.),  §  950;  tion  is  held  to  apply  only  to  the  fed- 
City  of  Austin  v.  Nalle  (Tex.),  120  eral  government.  Thorlngton  v. 
S.  W.  996  (providing  there  is  a  just  Montgomery,  147  U.  S.  490,  13  Sup. 
compensation  therefor).  Ct.  394,  37  L.  ed.  252;  Phillips  v.  Pos- 

"  Bloodgood  V.  Mohawk  &c.  R.  Co.,  tal  Tel.  Cable  Co.,  130  N.  Car.  513, 

18   Wend    (N.   Y.)    9,    31   Am.   Dec.  521,  41  S.  E.  1022,  89  Am.  St.  868,  and 

313;    Todd  v.  Austin,  34  Conn.  78;  cases  above  cited. 
Heyward  v.   Mayor,   7  N.   Y.   314;        « Scott  v.  City  of  Toledo,  36  Fed. 

Mills    Em.    Dom.,    §    1.     See    also,  385,  1  L.  R.  A.  688;  Davidson  v.  New 

Steele  v.   Madison  County,  83  Ala.  Orleans,  96  U.  S.  97,  107,  24  L.  ed. 

304,    3    So.    761;     Kansas    City    v.  616;    Kentucky  R.   Tax.   Cases,   115 

Marsh  Oil  Co.,  140  Mo.  458,  41  S.  W.  U.  S.  321,  331,  6  Sup.  Ct.  57,  29  L. 

943.  ed.  414;   Randolph  Em.  Dom.,  §  36; 

"Barron   v.    Baltimore,    7   Peters  Chicago  &c.  R.  Co.  v.  City  of  Chi- 

(U.  S.)   243,  8  L.  ed.  672;   "Withers  cago,  166  U.  S.  226,  17  Sup.  Ct.  581,  41 

V.  Buckley,  20  How.  (U.  S.)   84,  15  L.  ed.  979;  Missouri  Pac.  Ry.  Co.  v. 

L.  ed.  816;  "Wilson  v.  Baltimore  &c.  Nebraska,  164  U.  S.  403,  17  Sup.  Ct. 

R.  Co.,  5   Del.  Ch.  524;   Lewis  Em.  130,  41  L.  ed.  489;  Matter  of  Tuthill, 

Dom.,  §  11.    See  also  Smith  v.  Biv-  163  N.  Y.  133,  57  N.  E.  303,  79  Am. 

ens,    56    Fed.    352;     "Winons    Point  St.  574,  49  L.  R.  A.  781;    Risley  v. 

Shooting  (31ub  v.  Casperson,  193  U.  City  of  Utica,  168  Fed.  737. 
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that  the  decided  cases  require  compensation,  notice  and  procedure 
conformable  to  law,  in  order  to  constitute  due  process  of  law  within 
the  meaning  of  the  federal  constitution.  This  leaves  much  to  the  states, 
for,  subject  to  the  limitations  flowing  from  the  requirements  that 
there  shall  be  due  process  of  law,  they  still  retain  the  right  and  power 
to  prescribe  the  mode  of  precedure,  but  just  how  far  their  power 
extends  in  this  direction  we  do  not  venture  to  declare. 

§  207.  (184)  Power  of  United  States  to  condemn  land  in  state. — 
"Within  its  sphere,  the  federal  government  is  sovereign,  and,  like  all 
sovereigns,  must  possess  the  power  of  eminent  domain.  If  its  power 
be  sovereign,  it  is  supreme,  and  if  supreme,  it  is  exclusive,  for  no  other 
sovereign  can  share  its  prerogatives.  It  may  condemn  land  situated 
within  a  state,  when  required  for  national  public  use,  and  need  not 
invoke  or  request  the  assistance  of  the  state. '^  In  the  earlier  cases' 
this  was  considered  a  doubtful  question,  but  we  can  see  no  reason  for 
the  doubt,  and  it  is  now  set  at  rest  by  the  later  cases. 

§  208.  (185)  Extent  and  Jimits  of  power  of  United  States. — The 
denial  of  this  power  to  the  federal  government  would  be,  in  effect,  a 
denial  of  its  sovereignty  within  its  own  territory.  Of  course,  the 
national  authorities  can  exercise  the  power  only  when  the  necessities 
of  the  nation  require ;  in  all  other  cases  the  power  belongs  exclusively 
to  the  states  respectively,  and  can  only  be  exercised  by  them  within  their 
respective  territories.  The  general  government  has  no  authority  over 
the  exercise  of  the  right  by  the  states  within  their  respective  juris- 
dictions, beyond  that  given  by  the  fourteenth  amendment,  for  within 

'Kohl  v.  United  States,  91  U.  S.  must  be  followed  when  the  proceed- 

367,  23  L.  ed.  449;  Nahant  v.  United  ings  are  thereunder,  and  as  to  the 

States,    136   Fed.   273,    69   L.   R.   A.  relative     rights     of     the     parties, 

723;    Darlington   v.    United    States,  United   States  v.  Certain  Lands   in 

82   Pa.   St.    382,   22   Am.   Rep.   766;  Newcastle,  165  Fed.  783;    Hingham 

Trombley    v.    Humphrey,    23    Mich.  v.    United    States,    161    Fed.     295; 

471,  9  Am.  Rep.  94;  State  v.  Indiana  United  States  v.  Nahant,  153  Fed. 

&c.  Co.,  120  Ind.  575,  22  N.  E.  778,  520.     As   to    state    condemning    for 

6  L.  R.  A.  579n;  Chappel  v.  United  United  States,  see  Lansey  v.  King 

States,  160  U.  S.   499,  16   Sup.  Ct.  County,  15  Wash.  9,  45  Pac.  645,  34 

397,  40  L.  ed.  510;  United  States  v.  L.  R.  A.  817. 

Gettysburg  &c.  Co.,  160  U.  S.  668,  16  « Pollard's    Lessees    v.    Hagan,    3 

Sup.  Ct.  427,  40  L.  ed.  576;   Matter  How.    (U.   S.)    212,  11   L.   ed.   565; 

of  United  States,  96  N.  Y.  227.    See  Chesapeake  &c.  Co.  v.  Union  Bank,  4 

also  as  to  how  far  the  state  law  Cr.  C.  Ct.  75. 

16 — Elliott  R.  and  S. 
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them  they  are  sovereigns,"  subject  only  to  the  provisions  of  the  federal 
constitution.  So  there  is  grave  question  whether  property  already 
taken  and  held  by  a  state  or  its  municipality  as  a  public  way  can  be 
taken  by  the  United  States  without  express  authority;^"  in  all  such 
cases  of  a  second  taking  the  general  rule  is  that  the  authority  must 
at  least  be  very  clearly  implied.^^  In  a  very  recent  case  it  is  held  that 
property  devoted  to  one  public  use  may  be  taken  for  another  public 
use  and  that  the  right  to  take  for  federal  uses  is  paramount,  but  that 
just  compensation  must  be  paid  to  the  owners  of  the  rights  extin- 
guished, whether  public,  semi-public,  or  private,  and  the  occupation 
of  a  rented  building  as  a  postoffice  on  a  post  road  does  not  of  itself 
give  the  government  any  greater  rights  in  the  premises  than  were 
obtained  under  the  lease  and  establishment  of  the  post  office.^^* 

§  209.  (186)  Condemnation  under  eminent  domain  does  not  im- 
pair obligation  of  contracts — Power  cannot   be  bartered   away. — 

Where  there  is  "due  process  of  law,"  no  provision  of  the  United  States 
constitution  is  violated  in  its  exercise  by  the  states,  for  no  provision 
of  that  instrument  attempts  to  limit  them,  except  to  the  extent  and 
in  the  respect  indicated.  There  is  no  impairment  of  the  obligations  of 
contracts,  as  all  persons  acquired  their  property  subject  to  this  great 
right,  which  is  inherent  in  all  the  sovereign  powers.^^  It  cannot  be 
surrendered  by  grant  or  contract.^^ 

"Concord  R.  Co.  v.  Greely,  17  N.  U.  S.  92,  13  Sup.  Ct.  485,  37  L.  ed. 

H.  4n;    Martin  v.  Dix,  52  Miss.  53;  380. 

Cairo   &c.    Co.    v.    Turner,    31   Ark.  ^"United  States  v.  Certain  Lands 

494,    25    Am.    Rep.    564;    Weber   v.  in  Newcastle,  165  Fed.  683. 

Harbor    Commonwealtli,     18    Wall.  "Post,    §§    245    (219),   247    (220). 

(U.  S.)    57,  21  L.  ed.  798;    Swan  v.  Compare  Easthampton  v.  Hampshire 

Williams,   2   Mich.   427;    Warren  v.  County  Comrs.,  154  Mass.  424,  28  N. 

St.    Paul    &c.    Co.,    18    Minn.    384.  E.  298,  13  L.  R.  A.  157;  Old  Colony  R. 

Speaking   of  the   right   of  eminent  Co.  v.  Framingham  Water  Co.,  153 

domain,  one  of  the  courts  said:    "It  Mass.  561,  27  N.  E.  662,  13  L.  R.  A. 

is    a   necessary   attribute   of   sover-  332;    Nahant  v.  United   States,   136 

eignty  in  the  state  rather  than  any  Fed.  273,  69  L.  R.  A.  723,  728,  729. 

reserved  right  in  the  grant  of  prop-  ^United  States  v.  Boston  Bleva- 

erty   to   the   citizen."     Noll   v.    Du-  ted  Ry.  Co.,  176  Fed.  963. 

buque    &c.    Co.,    32    Iowa    66.     See  "  Long  Island  &c.  Co.  v.  Brooklyn, 

also,  Sholl  V.  German  Coal  Co.,  118  166  U.   S.   685,   17   Sup.  Ct.  718,  41 

111.  427,  10  N.  B.  199,  59  Am.  Rep.  L.  ed.  1165;   West  River  Bridge  Co. 

379;    White  v.  Nashville  &c.   Co.,  7  v.  Dix,  6  HoV.    (U.   S.)    507,  12   L. 

Heisk.    (Tenn.)    518;    Roanoke  City  ed.  535;  Railroad  Co.  v.  Railroad,  13 

V.  Berkowitz,  80  Va.  616;   American  How.  (U.  S.)  71,  14  L.  ed.  55;  With- 

Prlnt  Works  v.  Lawrence,  23  N.  J.  ers   v.    Buckley,    20    How.    (tJ.    S.) 

Law  590,  615,  57  Am.  Dec.  420;   St.  84,  15  L.  ed.  286;  Pumpelly  v.  Green 

Louis  V.  Western  U.  Tel.  Co.,  148  Bay,  13  Wall.  (U.  S.)  166,  20  L.  ed. 
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§  210.  (187)  When  proceedings  may  be  removed  to  federal  court. 

— Where,  however,  proceedings  are  instituted  for  the  condemnation 
of  land  and  exceptions  are  filed,  or  other  steps  taken  to  make  the  case 
one  of  adversary  proceedings,  then  the  cause  may  be  removed  from 
the  state  to  the  federal  courts  under  the  act  of  congress  providing  for 
the  removal  of  causes  from  the  state  to  the  federal  courts  for  trial.^* 
This,  we  suppose,  could  only  be  done  when  the  proceedings  have  so  fax 
progressed  as  to  assume  the  form  of  an  ordinary  action,  and  it  has 
been  held  that  the  removal  could  not  take  place  until  the  initiatory 
steps  have  been  taken  and  an  appraisement^^  secured,  since  to  hold 
otherwise  would  be  to  substitute  the  machinery  of  the  federal  govern- 
ment for  that  of  the  state,  and  this  would  be  a  violation  of  settled 
principles. 

§  211.  (188)  Federal  courts  will  generally  follow  state  practice. — 

The  seizure  of  lands  for  local  public  purposes  is  a  matter  exclusively 
within  the  jurisdiction  of  the  state  authorities,  and,  although  the 
federal  courts  may  acquire  jurisdiction,  after  the  proceedings  have 
assumed  the  form  of  an  action  at  law,  under  the  act  providing  for  the 
removal  of  causes  from  the  state  courts,  the  statutes  and  the  law  of 


557;  Toll  Bridge  Co.  v.  Railroad  Atl.  726;  Village  of  Hyde  Park  v. 
Co.,  17  Conn.  40,  42  Am.  Dec.  716n;  Oakwoods  Cemetery  Assn.,  119  111. 
Bridge  Co.  v.  Lowell,  4  Gray  141,  7  N.  E.  627.  See  also.  Long 
(Mass.)  474;  Livingston  v.  Mayor,  Island  &c.  Co.  v.  Brooklyn,  166  U. 
8  Wend.  (N.  Y).  85;  Renthorp  v.  S.  685,  17  Sup.  Ct.  718,  41  L.  ed. 
Bourg,  4  Martin  (La.)  97;  Barron  1165;  Cornwall  v.  Louisville  &c.  R. 
V.  Mayor  &c.,  7  Pet.  (U.  S.)  243,  8  Co.,  87  Ky.  72,  7  S.  W.  553. 
L.  ed.  672;  Young  v.  McKenzie,  3  "Boom  Co.  v.  Patterson,  98  U.  S. 
Ga.  31;  Cairo  &c.  Co.  v  Turner,  31  403,  25  L.  ed.  206;  Searl  v.  School 
Ark.  494;  Raleigh  &c.  Co.  v.  Davis,  District,  124  U.  S.  197,  8  Sup.  Ct. 
2  Dev.  &  B.  Law  451;  Martin  v.  460,  31  L.  ed.  415;  City  of  Chicago 
Dix,  52  Miss.  53,  24  Am.  Rep.  661;  v.  Hutchinson,  15  Fed.  129;  South 
Johnston  v.  Rankin,  70  N.  C.  550;  Dakota  Cent.  R.  Co.  v.  Chicago  &c. 
Concord  R.  Co.  v.  Greely,  17  N.  H.  R.  Co.,  141  Fed.  578;  Madisonville 
47;  Southern  111.  &c.  Bridge  Co.  v.  Trac.  Co.  v.  St.  Bernard  &c.  Co 
Stone,  174  Mo.  1,  73  S.  W.  453,  63  196  U.  S.  239,  25  Sup.  Ct.  251,  49 
L.  R.  A.  301.  But  money  cannot  be  L.  ed.  462.  See  also,  as  to  the 
taken  under  ordinary  circum-  practice  and  proceedings  after  re- 
stances.  Cary  Library  v.  Bliss,  151  moval.  Broadmoor  Land  Co  v 
Mass.  864,  25  N.  E.  92,  7  L.  R.  A.  Curr,  142  Fed.  421. 
765;  Burnett  v.  Sacramento,  12  Gal.  ^'Boom  Co.  v.  Patterson,  98  IT.  S. 
76,  73  Am.  Dec.  518.  403,  25  L.  ed.  206.  See  also,  Fuller 
"  2  Cooley's  Const.  Lim.,  *281,  v.  County  of  Colfax,  14  Fed.  177;  In 
*525;  Lock  Haven  Bridge  Co.  v.  re  City  of  Chicago,  64  Fed.  897. 
Clinton  County,  157  Pa.  St.  379,  27 
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the  state  would  supply  the  rules  by  which  the  rights  of  the  parties 
would  be  adjusted  and  determined.  It  is  the  general  rule  that  the  fed- 
eral tribunals  will  adopt  and  follow  the  law  of  the  state  where  the 
controversy  arises  in  matters  of  local  concern,^*  and  there  cannot  be 
a  case  where  there  is  more  reason  for  the  application  of  this  general 
rule  that  there  is  in  cases  of  the  class  under  consideration,  for,  if 
the  rule  be  departed  from  in  such  cases,  conflict  and  confusion  will 
ensue,  leading  to  deplorable  results.^' 

§212.  (189)  Necessity  for  taking — ^Legislature  may  determine. — 

The  sovereign  right  of  eminent  domain  is  founded  upon  necessity. 
Where  there  is  no  necessity  for  taking  private  property  for  public  use, 
the  power  cannot  be  successfully  invoked.^*  It  is  not,  however,  essen- 
tial that  the  necessity  should  be  absolute,  for  it  is  sufficient  if  the 
purpose  for  which  the  property  is  needed  be  one  required  for  the  public 
welfare  and  convenience.^^  Where  the  legislature  directly  declares  that 
the  land  shall  be  taken  for  a  specified  purpose,  and  the  purpose  is  a 
public  one,  then  this  legislative  declaration  determines  the  necessity 
for  the  taking,  and  no  further  inquiry  is  to  be  made  as  to  the  existence 


"Secombe  v.  Railroad  Co.,  23 
Wall.  (U.  S.)  108,  2S  L.  ed.  67; 
Walker  v.  State  Harbor  Com.,  17 
Wall.  (U.  S.)  648,  21  L.  ed.  744;  Bur- 
gess V.  Sellgman,  107  U.  S.  20,  27  L. 
ed.  359,  2  Sup.  Ct.  10.  But  since  the 
adoption  of  the  fourteenth  amend- 
ment the  question  as  to  whether  there 
is  "due  process  of  law"  is  probably  a 
federal  question.  Scott  v.  City  of 
Toledo,  36  Fed.  385.  See  also,  Chap- 
pell  V.  United  States,  160  U.  S.  499, 
16  Sup.  Ct.  39i7,  40  L.  ed.  510;  Chi- 
cago &c.  R.  Co.  V.  City  of  Chicago, 
166  U.  S.  226,  17  Sup.  Ct.  581,  41  ti. 
ed.  979;  Missouri  Pac.  Ry.  Co.  v.  Ne- 
braska, 164  U.  S.  403,  17  Sup.  Ct.  130, 
41  L.  ed.  489;  Madisonville  Trac.  Co. 
V.  St.  Bernard  Min.  Co.,  196  U.  S. 
239,  25  Sup.  Ct.  251,  256,  49  L.  ed. 
462. 

"But  so  far  as  the  question  of 
whether  there  has  been  due  process 
of  law  is  involved  It  is  probably 
true  that  the  constitution  of  the 
United  States  is  the  paramount  law. 
Scott  v.  City,  36  Fed.  385,  1  L.  R.  A. 
688.  And  it  seems  that  the  state 
practice  will  not  be  adopted  where 


it  would  be  inconsistent  with  and 
defeat  congressional  legislation. 
Chappell  V.  United  States,  160  U.  S. 
499,  16  Sup.  Ct.  397,  40  L.  ed.  510; 
See  also,  Nahant  v.  United  States, 
136  Fed.  273,  69  L.  R.  A.  723.  And 
see  generally  as  to  exercise  of  the 
power.  Shoemaker  v.  United  States, 
147  U.  S.  282,  13  Sup.  Ct.  361,  37. 
L.  ed.  170;  Great  Falls  Mfg.  Co.  v. 
Garland,  124  U.  S.  581.  8  Sup.  Ct. 
631,  31  L.  ed.  527. 

^'Cooley  Const.  Lim.,  524;  Black- 
man  V.  Halves,  72  Ind.  515. 

i»  Corey  v.  Swagger,  74  Ind.  211; 
Commissioners  v.  Moesta,  91  Mich. 
149,  51  N.  W.  903.  See  also,  Rialto 
Irrigation  Dist.  v.  Brandon,  103  Cal. 
384,  37  Pac.  484;  Aurora  &c.  R.  Co. 
V.  Harvey,  178  111.  477,  53  N.  B.  331; 
In  re  Rhode  Island  &c.  Co.,  22  R.  I. 
457,  48  Atl.  591,  52  L.  R.  A.  879.  Or, 
in  other  words,  a  reasonable  neces- 
sity. Sayre  v.  City  of  Orange  (N. 
J.),  67  Atl.  933.  But  see  Cary  Li- 
brary v.  Bliss,  151  Mass,  364,  25 
N.  E.  92,  7  L.  R.  A.  765;  Detroit 
&c.  Plank  Rd.  Co.  v.  Detroit,  81 
Mich.  562,  46  N.  W.  12. 
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of  the  public  necessity.""  In  other  words,  the  question  of  necessity, 
unlike  that  of  public  use,  is,  in  its  essence,  legislative  and  not  judicial."^ 
Where,  however,  as  is  frequently  the  case,  the  legislature  provides 
that  the  question  shall  be  tried  by  appraisers  or  commissioners,  it 
becomes  a  question  of  fact  to  be  determined  in  that  particular  case."'' 

§  213.  (190)  Legislature  may  authorize  local  tribunals  to  deter- 
mine necessity. — In  ordinary  highway  cases  an  important  issue  of  fact 
often  is,  whether  the  highway  sought  to  be  opened  is  or  is  not  one  of 
public  utility,  and  this  is  but  another  form  of  ascertaining  whether  it 
is  required  by  public  necessity,  for  what  is  demanded  by  the  public 
welfare,  comfort  or  convenience,  is  esteemed  a  necessity.  It  is  compe- 

'^Iron  R.  Co.  v.  Ironton,  19  Ohio  735,    90    Am.    St.    705;    Stearns    v. 

St.  299;    Boom  Co.  v.  Patterson,  98  Barre,  73  Vt.  281,  50  Atl.  1086,  8'7 

V.    S.    403,   25   L.    ed.    206;    United  Am.  St.  721,  58  h.  R.  A.  240;  Zircle 

States    V.    Harris,    1    Sumner    21;  v.  Soutliern  R.  Co.,  102  Va.   17,  45 

Ford  V.  Chicago   &c.,   14   Wis.   663;  S.  E.  802,  102  Am.  St.  805,  and  note. 

People  V.  Smith,  21  N.  Y.  595;   Buf-  =="  Commissioners'  Court  v.  Bowie, 

falo  &c.   Co.   V.   Brainard,    9   N.   Y.  34  Ala.  461;   State  v.  Bishop,  39  N. 

100;    County  Court  v.  Griswold,   58  J.  L.  226;  Dunham  v.  Hyde  Park,  75 

Mo.  175;   Chicago  &c.  Co.  v.  Wiltse,  111.   371;    Kelsey  v.  King,  32   Barb. 

116    111.    449,    6    N.    E.    49;    Water  (N.  Y.)   410;    Stout  v.  Freeholders, 

Works  Co.  v.  Burkhart,  41  Ind.  364;  25   N.   J.   L.   202.    See  also.   Matter 

Varick  v.   Smith,   5   Paige   Ch.   137,  of   Road  in   Ohio   and   Ross   Town- 

28  Am.  Dec.  417;  Anderson  v.  Turhe-  ships,   166  Pa.  St.   132,   31  Atl.  74; 

ville,  6  Coldw.  150;    Dayton  Mining  Town  of  Poulan  v.  Atlantic  &c.  R. 

Co.  v.    Seawell,   11   Nev.   394;    Con-  Co.,  123  Ga.  605,  51  S.  E.  657,  666 

Burners'    &c.    TriiSt    Co.   v.    Harless,  (citing    text).    But    the    legislature 

131  Ind.   446,  29  N.  E.  1062,  15  L.  may  make  the  decision  of  its  agency 

R.   A.   505;    Moore   v.   Sanford,    151  conclusive  as  its  own.    Simpson  v. 

Mass.  285,  24  N.  E.  823,  7  L.  R.  A.  Kansas  City,  111  Mo.  237,  20  S.  W. 

151,  and  note;   Shoemaker  v.  United  38;    In  re  City  of  Cedar  Rapids,  85 

States,   147   U.   S.   282,    13   Sup.   Ct.  Iowa  39,  51  N.  W.  1142;    Common- 

361,   37   L.    ed.    170;    City   of   Cape  wealth     v.     Charlestown,     1     Pick. 

Girardeau  v.  Houck,  129  Mo.  607,  31  (Mass.)   180,  11  Am.  Dec.  161;   Peo- 

S.  W.  933.  pie  V.  Smith,  21  N.  Y.  595;  Matter  of 

^  Speck  V.  Kenoyer,  164  Ind.  431,  Fowler,  53  N.  Y.  60;  Lewis  Em. 
73  N.  E.  896  (citing  text);  Rich-  Dom.,  §  162;  2  Dill.  Munic  Corp., 
land  School  Tp.  v.  Overmyer,  164  §  600.  See  also,  Santa  Ana  v.  Har- 
Ind.  382,  73  N.  E.  811,  813,  and  lin,  99  Cal.  538,  34  Pac.  224;  Ben- 
cases  there  cited;  Gibson  v.  Com-  nett  v.  Marion,  106  Iowa,  628,  78 
monwealth,  28  Colo.  499,  66  Pac.  N.  W.  747;  Lynch  v.  Forbes,  161 
879;  Waterbury  v.  Piatt,  76  Conn.  Mass.  302,  37  N.  E.  437,  42  Am. 
435,  56  Atl.  856;  Paxton  &c.  Canal  St.  402;  Stratford  v.  Greensboro, 
&c.  Co.  V.  Farmers'  &c.  Co.,  45  Neb.  124  N.  Car.  127,  32  S.  E.  394;  Pltts- 
884,  64  N.  W.  343,  50  Am.  St.  585,  29  burgh  &c.  R.  Co.  v.  Sanitary  Dist., 
L.  R.  A.  853;  Bridal  Veil  Lumber  218  111.  286,  75  N.  E.  892,  2  L.  R.  A. 
Co.  V.  Johnson,  30  Ore.  205,  46  (N.  S.)  226;  Hayford  v.  City  of 
Pac.  790,  60  Am.  St.  818,  34  L.  Bangor,  102  Me.  340,  66  Atl.  731, 
R.  A.  368;  Postal  Tel.  &c.  Co.  v.  11  L.  R.  A.  (N.  S.)  940,  and  note. 
Oregon  &c.  Co.,  23  Utah  474,  65  Pac. 
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tent  for  the  legislature  to  commit  to  local  tribunals  the  decision  of  the 
question  whether,  in  particular  cases  which  may  arise  under  a  general 
law,  the  proposed  street  or  road  is  one  required  for  the  welfare  of  the 
public.  The  decision  of  the  question  whether  a  public  necessity  exists 
is  ultimately  a  legislative  one,^^  and,  in  the  absence  of  express  con- 
stitutional restrictions,  the  legislature  may  determine  it  without  the 
intervention  of  a  judicial  tribunal.  There  rests  upon  the  legislature 
no  duty  to  submit  the  question  to  any  tribunal,  unless  that  duty  be 
imposed  by  some  express  constitutional  provision.  It  may  be  done 
as  a  matter  of  favor,  but  it  cannot  be  insisted  upon  as  a  matter  of 
right.^* 

§214.  (191)  Whether  the  use  is  public  is  to  be  determined  by  the 
courts. — The  legislature  does  not,  however,  possess  the  power  to  con- 
clusively determine  that  the  purpose  for  which  it  is  proposed  to  seize 
the  property  is  a  public  one.  Courts  will  treat  with  great  respect  the 
legislative  decision  expressed  in  the  statute,  but  will  not;  yield  to  it  as 
conclusive.''''  The  courts  have  not  always  agreed,  however,  as  to  what 
constitutes  a  public  use. 


"  Text  is  cited  in  Spack  v.  Ken- 
yon,  164  Ind.  431,  73  N.  B.  896,  897. 

^People  V.  Smith,  21  N.  Y.  595; 
Ford  V.  Chicago  &C.,  14  Wis.  609, 
617,  80  Am.  Dec.  791;  Hays  v. 
Risher,  32  Pa.  St.  169;  Chicago  &c. 
V.  Lake,  71  111.  333;  Warren  v. 
St.  Paul,  18  Minn.  384;  Challiss  v. 
Atchison  &c.  Co.,  16  Kan.  117;  North 
Missouri  &c.  v.  Gott,  25  Mo.  540; 
State  v.  Rapp,  39  Minn.  65,  38  N.  W. 
926;  State  v.  Stewart,  74  Wis.  620, 
624,  43  N.  W.  947,  6  L.  R.  A.  394. 
See  also  authorities  cited  in  last 
preceding  note.  But  see  Embury  v. 
Conner,  3  Comst.  (N.  Y.)  511; 
Mills  Em.  Dom.,  §  11;  Cooley  Const. 
Lim.  (5th  ed.),  668. 

"'Pittsburgh  &c.  Co.  v.  Benwood 
&c.  Works,  31  W.  Va.  710,  8  S.  E. 
453,  2  L.  R.  A.  680n;  Matter  of 
Deansville  Cemetery,  66  N.  Y.  569, 
23  Am.  Rep.  86;  Joplin  &c.  Co.  v. 
City  of  Joplin,  124  Mo.  129,  27 
S.  W.  406;  McQuillan  v.  Hatton,  42 
Ohio  St.  202;  City  of  Savannah  v. 
Hancock,  91  Mo.   54,  3  S.  W.  315; 


Welton  V.  Dickson,  38  Neb.  767,  57 
N.  W.  559,  41  Am.  St.  771,  22  L.  R. 
A.  496;  Logan  v.  Stogsdale,  123 
Ind.  372,  24  N.  B.  135,  8  L.  R.  A. 
58,  and  note  citing  many  other 
authorities.  See  also  to  the  effect 
that  it  is,  ultimately  at  least,  a 
judicial  question  for  the  courts. 
Lake  Koen  Nav.  Co.  v.  Klein,  63 
Kan.  484,  65  Pac.  684;  Chesapeake 
Stone  Co.  v.  Moreland,  31  Ky.  L. 
1075,  104  S.  W.  762;  Tracy  v.  Eliza- 
bethtown  &c.  Co.,  80  Ky.  259;  Kan- 
sas &c.  Coal  R.  Co.  V.  Northwestern 
&c.  Co.,  161  Mo.  288,  61  S.  W.  6B4; 
Call  V.  Wilkesboro,  115  N.  Car.  337, 
20  S.  B.  468;  Apex  Transp.  Co.  v. 
Garbade,  32  Ore.  582,  52  Pac.  573; 
Elliott  on  Railroads  (2nd  ed.),  § 
952;  Brown  v.  Gerald,  100  Me.  351, 
61  Atl.  785,  70  L.  R.  A.  472,  109  Am. 
St.  526;  note  to  Chicago  &c.  R.  Co. 
V.  Morehouse  (112  Wis.  1),  in  88 
Am.  St.  918,  926  et  seq.;  note  to 
Zircle  v.  Southern  R.  Co.  (102  Va. 
17),  in  102  Am.  St.  804,  821. 
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§215.  (193)  Use  must  be  public — ^When  road  or  street  is  public. — 

Eoads  and  streets  used  by  the  public,  with  a  right  in  all  the  public  to 
use  them,  are  undoubtedly  public,  and  private  property  may  be  ap- 
propriated for  the  purpose  of  constructing  such  ways.  The  test  is, 
not  simply  how  many  persons  do  actually  use  them,  but,  how  many 
have  a  free  and  unrestricted  right  in  common  to  use  them ;  for,  if  the 
public  generally  are  excluded,  the  way  must  be  regarded  as  a  private 
one;^"  if  the  public  have  the  right  to  use  the  way  at  pleasure  and  on 
equal  terms,  it  is  a  public  one,  although  in  reality  it  is  little  used.^' 
If  it  is  a  public  road,  open  to  all  who  may  desire  to  use  it,  the  fact 
that  it  accommodates  but  a  limited  portion  of  the  public,  even  where 
it  is  ordinarily  used  by  only  a  single  family,  has  been  held  to  make  no 
difference.^*  Where  the  way  is  a  private  one  the  right  of  eminent 
domain  cannot  be  successfully  invoked.^"    There  is,  we  are  aware, 


^^Wallman  v.  R.  Connor  Co.,  115 
Wis.  617,  92  N.  W.  374,  375,  66  L. 
R.  A.  965,  967  (quoting  text).  In 
this  case  it  was  held  that  a  strip 
of  land  could  not  be  condemned  for 
a  logging  road,  at  both  ends  of 
which  rights  of  way  had  been  ac- 
quired by  the  petitioners  under 
leases  conferring  no  rights  on  the 
public.  The  public  must  have  some 
control  or  be  entitled  to  use  it  as 
a  matter  of  right  and  not  merely  as 
a  matter  of  favor.  Gaylord  v.  Chi- 
cago Sanitary  Dist,  204  111.  576,  68 
N.  E.  522,  98  Am.  St.  235,  63  L.  R.  A. 
582;  Board  of  Health  v.  Van  Hoe- 
sen,  87  Mich.  533,  49  N.  W.  894,  14 
L.  R.  A.  114;  In  re  Split  Rock  Cable 
Rd.  Co.,  128  N.  Y.  408,  28  N.  E. 
506. 

^Bankhead  v.  Brown,  25  Iowa 
540;  Sadler  v.  Langham,  34  Ala. 
311;  Savannah  v.  Hancock,  91  Mo. 
54,  3  S.  W.  315;  Reynolds  v.  Rey- 
nolds, 15  Conn.  83;  Warren  v.  Bun- 
nell, 11  Vt.  600;  Sherman  v.  Buick, 
32  Cal.  241,  91  Am.  Dec.  577n; 
Shaver  v.  Starrett,  4  Ohio  St.  494; 
Petition  of  Mt.  Washington  Co.,  35 
N.  H.  134;  Coster  v.  Tide  Water  Co., 
18  N.  J.  Eq.  54;  O'Reiley  v.  Kan- 
kakee Co.,  32  Ind.  169.  See  ante, 
§  11;  also,  Chicago  &c.  R.  Co.  v. 
Porter,  43  Minn.  527,  46  N.  W.  75, 
2  Lewis'  Am.  Rep.  and  Corp.  Rep. 


415,  and  note  on  page  425;  Ross  v. 
Davis,  97  Ind.  79;  Lewis  v.  Wash- 
ington, 5  Graft.  (Va.)  265;  Butte 
&c.  R.  Co.  v.  Montana  &c.  R.  Co., 
16  Mont.  504,  41  Pac.  232,  50  Am.  St. 
508,  31  L.  R.  A.  298;  Williams  v. 
School  District,  33  Vt.  271;  John- 
son V.  Supervisors  &c.  of  Clayton 
County,  61  Iowa  89,  15  N.  W.  856; 
Masters  v.  McHolland,  12  Kan.  17; 
Riche  V.  Bar  Harbor  Water  Co.,  75 
Me.  91;  Decker  v.  Menard  County 
(Tex.  Civ.  App.),  25  S.  W.  727;  Los 
Angeles    County    v.    Reyes    (Cal.), 

32  Pac.  233;  Monterey  County  v. 
Cushing,  83  Cal.  507,  511,  23  Pac. 
700. 

^Fanning  v.  Gilliland,  37  Ore. 
369,  61  Pac.  636,  62  Pac.  209,  82  Am. 
St.  758;   Towns  v.  Klamath  County, 

33  Ore.  225,  232,  53  Pac.  604. 
''"Varner    v.    Martin,    21    W.    Va. 

534;  Rice  v.  Alley,  1  Sneed  51;  Rob- 
erts v.  Williams,  15  Ark.  43;  Bank- 
head  V.  Brown,  25  Iowa  540;  Rich- 
ards v.  Wolf,  82  Iowa,  358,  47  N.  W. 
1044,  31  Am.  St.  501;  Clack  v. 
White,  2  Swan  (Tenn.)  540;  Crear 
V.  Crossly,  40  111.  175;  Osborn  v. 
Hart,  24  Wis.  89,  1  Am.  Rep.  161; 
Wallman  v.  R.  Connor  Co.,  115  Wis. 
617,  92  N.  W.  374,  66  L.  R.  A.  965; 
Witham  v.  Osburn,  4  Ore.  318,  18 
Am.  Rep.  287;  Dickey  v.  Tennison, 
27    Mo.    373;    Taylor   v.    Porter,    4 
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some  conflict  of  authority  upon  this  question,""  but  the  weight  of  au- 
thority is  very  decidedly  in  favor  of  the  doctrine  ve  have  laid  down, 
and  it  seems  to  us  that  to  declare  any  other  would  be  a  departure 
from  principle.  The  right  itself  exists  only  for  the  public,  and  no 
private  interest,  however  weighty,  can  call  it  into  exercise.  The  ques- 
tion, therefore,  must  always  be,  not  what  private  interests  will  be  pro- 
moted, but  what  is  the  public  requirement  ?  The  name  given  the  way 
does  not  determine  its  character,  for  if  a  road  be  called  a  private  road, 
or  a  neighborhood  road,  hut  is,  in  fact,  so  laid  out  and  maintained  as 
to  give  the  public  a  right  to  freely  use  it,  upon  terms  common  to  all, 
the  road,  notwithstanding  its  name,  is  a  public  one.^^ 

§  216.  (193)  When  road  is  not  public  within  the  rule, — If,  on  the 

other  hand,  the  road  is  so  laid  out  and  maintained  as  to  give  only  a 
limited  class  of  persons  the  sole  right  to  use  it,  then  it  is  a  private 
road,  no  matter  what  name  is  bestowed  upon  it.  This  is  so,  no  matter 
whether  the  right  to  use  it  is  vested  in  the  persons  because  they  reside 
in  the  neighborhood,  or  because  they,  at  their  own  charge,  maintain 


Hill  (N.  Y.)  140,  40  Am.  Dec.  274; 
Nesbitt  V.  Trumbo,  39  111.  110,  116, 
89  Am.  Dec.  290;  Sadler  v.  Lang- 
ham,  34  Ala.  311;  Arnsperger  v. 
Crawford,  101  Md.  247,  61  Atl.  413, 
70  L.  R.  A.  497;  Stewart  V.  Hart- 
man,  46  Ind.  331;  Mohawk  &o.  Co. 
V.  Artcher,  6  Paige  83;  Welton  v. 
Dickson,  38  Neb.  767,  57  N.  W.  559, 
41  Am.  St.  771,  22  L.  R.  A.  4^6; 
Long  V.  Billings,  7  Wash.  267,  34 
Pac.  936;  Logan  v.  Stogsdale,  123 
Ind.  372,  24  N.  E.  135,  8  L.  R.  A. 
58;  Shake  v.  Prazier,  94  Ky.  143, 
21  S.  W.  583. 

*>  Brewer  v.  Bowman,  9  Ga.  37; 
Robinson  v.  Swope,  12  Bush.  (Ky.) 
21.  Upheld  for  the  use  of  persons 
who  cannot  otherwise  reach  a  high- 
way. Matter  of  Hickman,  4  Harr. 
(Del.)  580;  Denham  v.  County 
Com'rs,  108  Mass.  202;  Killbuck 
Private  Road,  77  Pa.  St.  39.  See 
also,  Johnson  v.  Supervisors  Clay- 
ton County,  61  Iowa  89;  Pagels  v. 
Oaks,  64  Iowa  198.  May  be  exer- 
cised as  to  "pent"  roads  in  Vermont 
on  the  ground  that  they  are  public. 
Warren  v.  Bunnell,  11  Vt.  600; 
Prouty  V.  Bell,  44  Vt.  72.  So  as  to  pub- 
lic road  for  mere  pleasure.    Hlggin- 


son  V.  Inhabitants,  11  Allen  (Mass.) 
530;  Petition  of  Mt.  Washington 
Road  Co.,  35  N.  H.  134,  135.  See 
Woodstock  V.  Gallup,  28  Vt.  587; 
also  Madera  County  v.  Raymond 
Granite  Co.,  139  Cal.  128,  72  Pac. 
915;  Perrine  v.  Farr,  22  N.  J.  L. 
356;  State  v.  Superior  Ct.  of  What- 
com County,  42  Wash.  521,  85  Pac. 
256  (may  be  even  though  a  cul-de- 
sac). 

•^  Township  of  Madison  v.  Gal- 
lagher, 159  111.  105,  42  N.  E.  316, 
317  (quoting  text).  See  also.  In  re 
Hickman,  4  Harr.  (Del.)  580;  Proc- 
ter V.  Andover,  42  N.  H.  348;  Cozad 
V.  Kanawha  &c.  Co.,  139  N.  Car.  283, 
51  S.  B.  932,  934  (quoting  whole 
section).  So,  even  though  private 
purposes  and  individual  gain  may 
be  incidentally  served.  Union  Pac. 
R.  Co.  V.  Colorado  Postal  Tel.  &c. 
Co.,  80  Colo.  133,  69  Pac.  564,  97 
Am.  St.  106;  Dunham  v.  Hyde  Park, 
75  111.  371;  Ross  v.  Davis,  97  Ind. 
79;  In  re  Burns,  155  N.  Y.  23,  49 
N.  E.  246;  Ryan  v.  Louisville  &c.  R. 
Co.,  102  Tenn.  Ill,  50  S.  W.  744,  45 
L.  R.  A.  303;  Mull  v.  Indianapolis 
&c.  Trac.  Co.,  169  Ind.  214,  81  N.  E. 
657. 
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the  way.  If  a  class,  to  the  exclusion  of  the  citizens  generally,  acquire 
a  right  to  use  the  road,  it  is  no  more  than  a  private  way.'''  And  it 
has  been  held  that  if  the  real  purpose  and  substantial  benefit  from  the 
appropriation  of  land  under  the  power  of  eminent  domain  is  for  a 
private  individual,  the  fact  that  there  may  be  an  incidental  prospective 
benefit  to  the  public  will  not  render  the  use  a  public  one  justifying  the 
exercise  of  the  power.^^ 

§  217.  (194) .  "Law  of  the  land." — Private  property  can  only  be 
taken  pursuant  to  "the  law  of  the  land,"  but  when  a  valid  statute  is 
enacted  conferring  the  right  to  condemn  land,  it  stands  as  such  a  law, 
and  property  taken  under  it  is  deemed  to  be  seized  by  virtue  of  the 
"law  of  the  land."'*  It  requires  legislative  action,  embodied  in  the 
form  of  a  statute,  to  confer  a  right  to  appropriate  private  property,  for 
the  constitution  does  not  either  create  or  execute  the  right  of  eminent 
domain.  It  is  only  called  into  exercise  by  the  ruling  power,  and  with 
us  that  is  the  legislature  acting  under  the  constitution  and  in  accord- 
ance with  its  terms.' ° 


==Wild  V.  Delg,  43  Ind.  455,  on 
460,  461,  13  Am.  Rep.  399;  Sadler 
V.  Langham,  34  Ala.  311;  Osborn  v. 
Hart,  24  Wis.  89,  1  Am.  Rep  161; 
Gilmer  v.  Lime  Point,  18  Cal.  229, 
251.  See  also,  Williams  v.  School 
District,  33  Vt.  271;  Olmstead  v. 
Camp,  33  Conn.  532,  89  Am.  Dec. 
221;  Underwood  v.  Bailey,  59  N.  H. 
480;  In  re  Niagara  Falls  &c.  Co., 
108  N.  Y.  375,  15  N.  E.  429;  Snow 
V.  Town  of  Sandgate,  66  Vt.  451,  29 
Atl.  673.  See  also,  Cozad  v.  Kanawha 
&c.  Co.,  139  N.  Car.  283,  51  S.  E. 
932,  9S4  (quoting  text).  If,  how- 
ever, the  road  is  free  to  all,  it  may 
be  a  public  road  although  main- 
tained at  private  expense.  Shaver 
V.  Starrett,  4  Ohio  St.  494;  Denham 
V.  County  Com'rs,  108  Mass.  202; 
Davis  V.  Smith,  130  Mass.  113;  Wol- 
cott  V.  Whitcomb,  40  Vt.  40;  Per- 
rine  v.  Farr,  22  N.  J.  L.  356;  Met- 
calf  V.  Bingham,  3  N.  H.  459; 
Procter  v.  Andover,  42  N.  H.  348; 
Butte  County  v.  Boydston,  64  Cal. 
110,  29  Pac.  511;  Brewer  v.  Bow- 
man, 9  Ga.  37;  Hickman's  Case,  4 
Harr.  (Del.)  580;  Roberts  v.  Wil- 
liams,  15   Ark.   43;    St.   Louis   &c. 


R.  Co.  V.  Petty,  57  Ark.  359,  21 
S.  W.  884,  20  L.  R.  A.  434;  Chicago 
&c.  R.  Co.  V.  Naperville,  169  111. 
25,  48  N.  B.  335,  Summerfield  v. 
Chicago,  197  111.  ?,70,  64  N.  E.   490. 

^  Stratford  v.  Greensboro.  124  N. 
Car.  127,  32  S.  E.  394  (where  city 
undertook  to  condemn  land  as  a 
street  for  benefit  of  an  individual) ; 
Berrien  Springs  &c.  Co.  v.  Berrien, 
133  Mich.  48,  94  N.  W.  379;  Healey 
Lumber  Co.  v.  Morris,  33  Wash.  490, 
74  Pac.  681,  68  L.  R.  A.  820  (citing 
text).  See  also.  In  re  Eureka  Ba- 
sin Warehouse  Co.,  96  N.  Y.  42,  48; 
Sholl  V.  German  Coal  Co.,  118  111. 
427,  10  N.  E.  199,  59  Am.  Rep.  379; 
Garbutt  Lumber  Co.  v.  Georgia  &c. 
R.  Co.,  Ill  Ga.  714,  36  S.  E.  942, 

^Cooley  Const.  Lim.,  528;  Alex- 
andria &c.  R.  Co.  V.  Alexandria  & 
W.  R.  Co.,  75  Va.  780,  40  Am.  Rep. 
743;  Secombe  v.  Railroad  Co.,  23 
Wall.  (U.  S.)  108,  23  L.  ed.  67. 
See  note  to  Bank  v.  Cooper,  24  Am. 
Dec.  517,  537;  Barr  v.  Mayor  oi! 
New  Brunswick,  67  Fed.  402. 

=°  Chicago  &c.  R.  Co.  v.  Town  of 
Lake,  71  111.  333;  Tyler  v.  Beacher, 
44   Vt.   648,    649,   8  Am.   Rep.    398; 
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§218.  (194a)  Must  be  statutory  authority  to  condemn — Statutes 
are  strictly  construed. — Statutes  which  confer  a  right  to  seize  private 
property  are  to  be  strictly  construed.^*  The  right  to  exercise  the  power 
exists  only  by  virtue  of  a  statute  conferring  it;  until  that  time  the 
power  resides  in  the  legislature,  but  is  inactive,  and  no  person  or  cor- 
poration can  possess  or  exercise  the  right  unless  it  is  conferred  by 
legislative  enactment.^'  The  fact  that  a  city,  which  has  no  such  power, 
has  passed  an  ordinance  providing  a  method  and  machinery  for  the 
taking  of  property  for  a  street,  including  a  just  mode  of  ascertaining 
the  compensation,  will  not  supply  the  place  of  statutory  authority.*^ 

§  219.  (195)  Power  may  be  delegated — ^Kequisites  of  statutes. — 

The  power  is  one  which  the  l^slature  may  delegate.^*   Where  there 

Beekman  v.  Saratoga  &c.  R.  Co.,  3  condemn  land  outside  the  existing 

Paige  Ch.  45,  22  Am.  Dec.  679.   But  lines    for    that    purpose.     City    of 

see   City  of  Kansas  City  v.   Marsh  Grand    Rapids    v.    Cort,    149    Mich. 

Oil  Co.,  140  Mo.  458,  41  S.  "W.  943.  668,   113   N.  W.  362;    Chaffee's  Ap- 

=°  Washington  Cemetery  v.  Pros-  peal,  56  Mich.  244. 
pect  Park  &c.  R.  Co.,  68  N.  Y.  591;  ^^  Allen  v.  Jones,  47  Ind.  438;  Bar- 
People  V.  City  of  Rochester,  50  N.  row  v.  Page,  5  Hayw.  (Tenn.)  97; 
Y.  525;  Chicago  &c.  R.  Co.  v.  Wiltse,  Chicago  &c.  R.  Co.  v.  Lake,  71  111. 
116  111.  449,  6  N.  E.  49;  Currier  v.  333;  Phillips  v.  Dunkirk  &c.  Co.,  78 
Marietta  &c.  R.  Co.,  11  Ohio  St.  Pa.  St.  187,  21  Am.  Rep.  7;  Dyck- 
228,  231;  Harding  v.  Goodlett,  3  man  v.  Mayor,  5  N.  Y.  434;  McCor- 
Yerger  (Tenn.)  40,  24  Am.  Dec.  mick  v.  President  &c.,  1  Ind.  48; 
546;  Cooley  Const.  Lim.,  530;  Alex-  Dronberger  v.  Reed,  11  Ind.  420; 
andria  &c.  R.  Co.  v.  Alexandria  &  Waterbury  v.  Pratt,  75  Conn.  387, 
"W.  R.  Co.,  75  Va.  780,  40  Am.  Rep.  53  Atl.  958,  60  L.  R.  A.  211;  City 
743;  Harvey  v.  Aurora  &c.  R.  Co.,  of  Etanton  v.  Griffith,  132  Ga. 
174  111.  295,  51  N  E.  163;  Venard  v.  793,  64  S.  B.  1085;  Providence 
Cross,  8  Kan.  248;  Southern  111.  &c.  &c.  R.  Co.  v.  Norwich  &c.  R. 
Bridge  Co.  v.  Stone,  174  Mo.  1,  Co.,  138  Mass.  277;  Akers  v.  United 
73  S.  W.  453,  63  L.  R.  A.  301;  N.  J.  &c.  Co.,  43  N.  J.  L.  110;  Gassa- 
United  States  v.  Rauers,  70  Fed.  way  v.  City  of  Seattle,  52  Wash. 
748;  Simpson  v.  South  Stafford-  444,  100  Pac.  991. 
shire  Water  Works  Co.,  4  De  G.,  =*  Brunswick  &c.  R.  Co.  v.  Mayor 
J.  &  S.  679,  11  Jur..  N.  S.  453,  34  of  Waycross,  94  Ga.  102,  21  S.  B. 
L.  J.  Ch.  380,  69  Eng.  Ch.  519;  145;  and  see  also,  Tacoma  v.  State, 
Lamb  v.  North  London  &c.  Co.,  L.  4  Wash.  64,  29  Pac.  847;  and  to 
R.  4  Ch.  522.  But  it  has  been  held  much  the  same  effect  see  Mulligan 
that  the  power  to  open  and  lay  out  v.  Perth  Amboy,  52  N.  J.  L.  132, 
streets     necessarily     includes     the  18  Atl.   670. 

power  to  condemn.    Chicago  &c.  R.  ^It  is   sometimes  said  that  the 

Co.  V.  Town  of  Cicero,  154  111.  656,  power  of  eminent  domain  cannot  be 

39  N.   E.  574.    But  see   contra,  Sa-  delegated,   but   that  the  legislature 

vannah    &c.   R.    Co.    v.    Mayor    of  may    choose    the    instrumentalities 

Savannah,  96  Ga.  680,  23  S.  E.  847;  which    shall    exercise    it.     Shell    v. 

Brunswick  &c.  R.   Co.   v.  Cross,   94  German   Coal   Co.,    118   111.   427,   10 

Ga.  102,  21  S.  E.  145.  Express  power  N.  E.  199,  59  Am.  Rep.  379;   Yost's 

to  grade  and   widen   a   street  has  Report,  17  -Pa.   St.   524;    Matter  of 

been  held  to  include  the  right  to  Deansville  &c.  Assn.,  5  Hun  (N.  Y.) 
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is  a  delegation  of  power  the  mode  of  procedure  must  be  prescribed  by 
statute,  for  without  such  a  statute  there  can  be  no  "law  of  the  land," 
and,  as  private  property  can  only  be  taken  by  virtue  of  such  a  law,  it 
follows  that  where  there  is  no  statute  there  is  no  right  of  seizure,*"  It 
is,  of  course,  necessary  that  the  law  should  prescribe  some  method  of 
procedure  by  which  the  character  of  the  use  may  be  determined,  in 
cases  where  the  statute  itself  does  not  determine  that  question,  and 
for  ascertaining  the  amount  of  benefit  and  damages  which  will  accrue 
to  the  property  owner  from  the  appropriation  of  the  land.*^ 

§  220.  (196)  Generally  no  constitutional  right  of  trial  by  jury. — 

The  constitutional  provision  that  "the  right  of  trial  by  jury  shall 
remain  inviolate,"  does  not  require  that  statutes  conferring  authority 
to  seize  public  property  for  public  purposes  shall  provide  for  trial 
by  jury,  and  it  is,  therefore,  within  the  power  of  the  legislature  to 


482.  Strictly  speaking,  it  may,  per- 
haps be  true  that  a  sovereign  power 
cannot  be  delegated,  but  It  Is  quite 
certain  that  it  may  be  entrusted  to 
public  and  private  corporations  and 
that  the  courts  commonly  speak  of 
"the  delegation  of  the  right  of  emi- 
nent domain."  Bloodgood  v.  Mo- 
hawk &c.  Co.,  18  Wend.  (N.  Y.)  9, 
31  Am  Dec.  313;  Ash  v.  Cummings, 
50  N.  H.  591;  Tide  "Water  Canal  Co. 
V.  Archer,  9  Gill  &  J.  (Md.)  479; 
Hand  &c.  Co.  v.  Parker,  59  Ga.  419; 
Burt  V.  Merchants'  &c.  Co.,  106 
Mass.  356,  80  Am.  Rep.  339;  Gil- 
mer V.  Lime  Point,  18  Cal.  229; 
Dodge  V.  Council  Bluffs,  57  Iowa 
560,  10  N.  "W.  886;  Abbott  v.  New 
York  &c.  Co.,  145  Mass.  450,  15  N. 
E.  91;  Gray  v.  St.  Louis  &c.  Co., 
81  Mo.  126;  Mineral  &c.  Co.  v. 
Detroit  &c.  Copper  Co.,  25  Fed.  515; 
Philadelphia  R.  Co.'s  Appeal,  102 
Pa.  St.  123;  Young  v.  Buckingham, 
5  Ohio  485;  Moody  v.  Jacksonville 
R.  Co.,  20  Fla.  597;  Alexandria  R. 
Co.  V.  Alexandria  &  W.  R.,  75  Va. 
780,  40  Am.  Rep.  743;  New  York  &c. 
R.  Co.  V.  Long,  69  Conn.  424,  37 
Atl.  1070.  But  it  is  held  that  it 
must  be  strictly  construed.  Water- 
bury  V.  Piatt,  75  Conn.  387,  53  Atl. 
958,  60  L.  R.  A.  211;  City  of  Puy- 
allup  V.  Lacey,  43  Wash.  110,  86  Pac. 
215. 


«2  Dill.  Munic.  Corp.  (3d  ed.), 
§§  602,  604.  See  Matter  of  City  of 
Buffalo,  78  N.  Y.  362;  Philadelphia 
V.  Scott,  81  Pa.  St.  80,  22  Am.  Rep. 
738;  Garbutt  Lumber  Co.  v.  Georgia 
&c.  R.  Co.,  Ill  Ga.  714,  36  S.  E. 
942;  Chamberlain  v.  Ellzabethport 
Steam  Cordage  Co.,  41  N.  J.  Eq. 
43,  2  Atl.  775;  Mulligan  v.  Perth 
Amboy,  52  N.  J.  L.  132,  18  Atl.  670. 

■"Ames  V.  Lake  Sup.  &c.  Co.,  21 
Minn.  241;  Allen  v.  Jones,  47  Ind. 
438,  442;  2  Dill.  Munic.  Corp.  C3d 
ed.),  §  618;  Bloodgood  v.  Mohawk 
&c.  R.  Co.,  18  Wend.  (N.  Y.)  9,  31 
Am.  Dec.  313,  and  authorities  cited 
in  last  preceding  note.  But  it  is 
not  always  necessary  that  the  par- 
ticular statute  should  contain  or  ex- 
pressly provide  for  all  details  of 
procedure.  It  may  be  aided  by  other 
statutes  or  even  common  law,  in  a 
proper  case.  Louisville  Park  Com'rs 
V.  Dupont,  110  Ky.  743,  62  S.  W. 
891;  Stowe  v.  Town  of  Newborn, 
127  Ga.  421,  56  S.  E.  516;  Ree's 
Appea,l  (Pa.),  12  Atl.  427;  East 
Union  Tp.  v.  Comrey,  100  Pa.  St. 
362;  In  re  Sharretts'  Road,  8  Pa. 
St.  89;  In  re  New  York  El.  R.  Co., 
70  N.  Y.  327;  State  v.  Hogue,  71 
Wis.  384,  36  N.  W.  860;  post,  §§  394 
(347),  416  (362). 
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deny  a  jury  trial.*^  The  right  to  trial  by  jury  meant  by  the  constitu- 
tional provision  is  the  common  law  and  historic  right  declared  by  the 
common  law  courts,  and  perpetuated  by  the  Magna  Charta.*^  The 
right  to  trial  by  jury  in  cases  of  the  seizure  of  private  property  for  pub- 
lic uses  did  not  exist  at  common  law.  It  is,  indeed,  the  theory  of  the 
English  constitution  that  private  property  may  be  taken  without  com- 
pensation, for,  according  to  that  theory,  the  parliament  is  omnipotent. 
This  theory  leads,  necessarily,  to  the  conclusion  that,  at  common  law, 
damages  for  the  seizure  of  land  were  such  only  as  the  statute  provided, 
and  were  recoverable  only  in  the  mode  prescribed  by  the  statute.  It  is 
said,  however,  that  the  British  parliament  has  always  required  compen- 
sation, and  that  a  rule  requiring  compensation  has  grown  up  and  be- 
come too  fully  established  to  be  disregarded.  But  however  this  may  be, 
it  is  clear  that  it  was  competent  for  parliament  to  grant  or  deny  a  trial 
.  by  jury,  and  from  this  the  logical  conclusion  is,  that  when  our  constitu- 
tions, national  and  state,  were  adopted,  there  was  no  right  to  a  trial 
by  jury  in  cases  where  property  was  seized  under  the  right  of  eminent 
domain,  and  as  these  constitutions  did  not  create  a  new  right,  but 
simply  preserved  inviolate  an  existing  one,  they  do  not  restrict  congress 
or  the  state  legislatures  from  giving  or  denying  a  trial  by  jury.  So, 
it  is  not  necessary  that  the  assessment  of  damages  should  be  made  by 
a  jury  in  order  to  constitute  "due  process  of  law^'  within  the  meaning 
of  the  constitution  of  the  United  States.'**  It  may  be  made  by  commis- 
sioners, at  least  where  provision  is  made  for  a  review  of  their  pro- 
ceedings in  the  courts.*^ 

■■^  "Willyard   v.   Hamilton,    7    Ohio  Pennsylvania  Co.  v.  Lutheran  Con- 

(2)  111,  30  Am.  Dec.  195;  Beekman  gregation,  53  Pa.   St.  445;   2  Hare's 

V.  Saratoga  &c.  R.  Co.,  3  Paige  Ch.  Const.  Law,   869,  note  4.    See   also, 

45,    22    Am.    Dec.    679;     Scudder    v.  Postal  Tel.  Co.  v.  Southern  R.  Co., 

Trenton    Del.    Falls    Co.,    1    Saxton  122  Fed.  156;  2  Elliott  on  Railroads 

Ch.  694,  23  Am.  Dec.  756;  Backus  v.  (2nd  ed.),   §   1012. 

Lebanon,  11  N.  H.  19,  35  Am.  Dec.  **  Long  Island  &c.  Co.  v.  Brooklyn, 

466;    Copp   V.    Henniker,    55   N.    H.  166  U.   S.   685,   17   Sup.  Ct.  718,  41 

179,  189,  20  Am.  Rep.  194;    Trigally  L.  ed.  1165. 

V.  Memphis,  6  Coldw.  382,  385.    See  "Central    Branch    &c.    R.    Co.    v. 

also.  United  States  v.  Bngerman,  46  Atchison   &o.   R.   Co.,   28   Kan.   453, 

Fed.  176;    State  v.  Lyle,  100  N.  C.  463;    Cooley   Const.   Lim.,   563.    See 

497,  6  S.  E.  379;   In  re  Bradley,  108  also,    Kansas    City    &c.    R.    Co.    v. 

Iowa  476,  79  N.  W.  280;   St.  Joseph  Kansas    City    &c.    R.    Co.,    118    Mo. 

v.   Gelwitz,  148   Mo.   210,   49  N.  W.  599,  24  S.  W.  478;  In  re  Middletown, 

1000;  post,  §  317  (279).  82  N.  Y.  196;  In  re  Brooklyn  St.,  118 

"=  Anderson   v.    Caldwell,    91    Ind.  Pa.  St.  640,  12  Atl.   664,  4  Am.  St. 

451,  454,  46  Am.  Rep.   613;    Butler  618;    Gage  v.  Judson,  111  Fed.  350. 

v.  Worcester,  112  Mass.  541;  Kramer  But  compare  Rich  v.  Chicago,  59  111. 

V.  Cleveland  R.  Co.,  5  Ohio  St.  140;  286. 
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§  221.  (197)  Notice  is  essential  to  due  process  of  law. — The  person 
whose  property  is  sought  to  be  condemned  is  entitled  to  notice  in  some 
form,  and  at  some  stage,  since  to  hold  otherwise  would  be  to  affirm 
that  the  government  has  a  right  to  take  from  him  his  property  with- 
out giving  him  an  opportunity  to  be  heard.  It  would  be  contrary  to 
"the  law  of  the  land"  to  take  private  property  without  giving  the  owner 
his  "day  in  court,"  and  on  principle  a  statute  denying  this  right 
should  be  deemed  invalid.  The  very  decided  weight  of  authority  is  in 
favor  of  the  view  that  notice  is  essentia,!.*"  It  is  certainly  the  general 
rule  that  in  all  cases,  where  personal  interests  or  property  rights  are 
to  be  affected,  notice  in  some  form  should  be  given,  and  there  is  no 
reason  why  this  rule  should  not  apply  where  property  is  sought  to  be 
compulsorily  taken  from  the  owner  under  the  extraordinary  power  of 
eminent  domain.*^  This  general  rule,  so  necessary  for  the  protection 
of  the  citizen,  applies  to  assessments  for  taxation,  and  there  is  much 
stronger  reason  for  applying  it  to  proceedings  to  appropriate  property 
to  public  use.**  The  statement  made  by  Mr.  Mills,  in  his  work  on 
Eminent  Domain,  that  notice  is  not  essential,  is  not  supported  by  the 
cases  to  which  he  refers.*^  In  one  of  the  cases^"  it  was  held  that  where 
the  property  owner  actually  appeared  before  the  appraisers,  the  ques- 

"  Campbell  v.  Dwiggins,   83   Ind.  180,  181;   Lynch  v.  Rutland,  66  Vt. 

473;    Lake    Shore    &c.    Co.    v.    Cin-  570,    29    Atl.    1015;     Dodd    v.    Hart 

cinnati  &c.  Co.,  116  Ind.  578,  19  N.  (Del.),  68  Atl.  397;  Charleston  &c.  R. 

B.    440;     Stuart   v.    Palmer,    74    N.  Co.  v.  Hughes,  105  Ga.  1,  30  S.  B.   972, 

Y.  183,   30  Am.  Rep.  289;    Johnson  70  Am.  St.  17.   In  Swan  v.  Williams, 

V.  Joliet  &c.  Co.,  23  111.  202;   Matter  2  Mich.  427,  it  is  held  without  dis- 

of  Village  of  Middletown,  82  N.  Y.  cussion,    and    on    the   authority    of 

196;  Seifert  v.  Brooks,  34  Wis.  443;  Beekman    v.    Saratoga    &c.    Co.,    3 

Langford  v.  Com'rs,  16  Minn.  375;  Paige    Ch.    45,    and    Bonaparte    v. 

Rutherford's  Case,  72  Pa.  St.  82,  13  Camden  &c.  Co.,  1  Baldw.  205,  that 

Am.  Rep.  655;  County  of  San  Mateo  no  notice  is  required,  but  this  case 

V.  Southern  &c.  R.  Co.,  8  Am.  &  Eng.  cannot   be    sustained   on    principle, 

R.   Cas.  1,  op.  27  et  seq.;    City  of  and  the   cases  cited  as  supporting 

St.  Paul  V.  Nickl,  42  Minn.  262,  44  the    decision    do   not   lend-  it   the 

N.  W.  59;   Williams  v.  Monroe,  125  slightest  support. 

Mo.  574,  28  S.  W.  853;  Kansas  City  "Cooley's   Const.   Lim.,   497,   502. 

&c.  R.  Co.  V.  Fisher,  53  Kan.  512,  36  «Cooley's  Const.  Lim.   (5th  ed.), 

Pac.    1004;    Wulzen   v.    Board,   101  615,  auth.  n.  2. 

Cal.  15,  35  Pac.  353,  40  Am.  St.  17n;  "  Mills  Em.  Dom.,  §  94. 

Windsor  v.  McVeigh,  93  U.  S.  274,  "Kramer  v.  Cleveland  &c.,  5  Ohio 

23  L.  ed.  914;  Turpin  v.  Lemon,  187  St.  140.    The  dissenting  opinion  In 

U.  S.  51,  47  L.  ed.  70,  23  Sup.  Ct.  20;  this  case  is  much  better  sustained 

People  V.  Gilson,  121  N.  Y.  551,  24  N.  by  principle  and  authority  than  the 

E.  944;  Tp.  of  Kearney  v.  Ballantine,  prevailing    opinion.     Nor    was    the 

54  N.  J.  L.  194,  23  Atl.  821.  And  see  question    really   decided,    for   what 

Bostwick  v.  Isbell,  41  Conn.  305,  307;  was  decided   is,  that  there  was  a 

Cooper  V.  Board,  108  Eng.  Com.  L.  waiver  of  notice. 
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tion  of  the  constitutionality  of  the  law  did  not  arise,  but  even  this 
holding  cannot  be  sound.  If  the  right  can  only  exist  ■where  there  is  a 
valid  statute,  the  validity  of  the  statute  must  always  be  a  controlling 
question,  and  one  not  waived  by  appearance  before  the  appraisers.  The 
other  case  cited  by  this  author  decides  nothing  more  than  that  personal 
notice  to  the  owner  is  not  required."^  We  think  reason  and  authority 
support  Chancellor  Kent's  statement  that  "The  government  is  bound 
in  such  cases  to  provide  some  tribunal  for  the  assessment  of  the  com- 
pensation or  the  indemnity,  before  which  each  party  may  meet  and 
discuss  their  claims  on  equal  terms."'^  It  is  idle  to  assert  that  parties 
can  meet  on  equal  terms  where  no  provision  is  made  requiring  notice, 
for  without  notice  the  proceeding  is  entirely  unilateral.  It  is  one  thing 
to  affirm  that  notice  is  required,  and  quite  another  to  affirm  that  it 
must  be  personal  notice,  and  we  are  not  to  conclude  that  because  it  is 
sometimes  said  that  no  personal  notice  is  required,  therefore  no  notice 
at  all  is  essential.  There  are  cases  where  personal  notice  is  indis- 
pensable, and  others  where  constructive  notice,  as  by  publication  in 
a  newspaper,  or  by  posting  in  public  places,  will  be  sufficient. 

§  222.  (198)  Conflict  of  authority  as  to  whether  statute  must  pro- 
vide for  notice. — N'otwithstanding  the  diversity  of  opinion  upon  the 
question  whether  the  failure  to  provide  for  notice  will  or  will  not  make 
the  statute  inoperative,  it  seems  clear  to  us,  on  principle,  that  a  stat- 
ute which  maJfes  no  provision  for  notice  cannot  be  deemed  effective. 
Such  a  statute  may  not,  perhaps,  be  absolutely  void,  since  it  is  probably 
true  that  the  defect  might  be  remedied  by  a  supplemental  or  amend- 
atory statute;  but  it  seems  to  us  that  as  long  as  it  stands  vnthout  a 
provision  for  notice  it  is  inoperative,  and  will  not  justify  the  seizure 
of  private  property.  It  is  everywhere  agreed  that  a  statute  which  fails 
to  make  proper  provision  for  compensation  is  ineffective,  because  pro- 
vision for  compensation  is  an  indispensable  condition  to  the  right  to 
exercise  the  power,  and  the  principle  declared  in  the  decisions  estab- 
lishing that  doctrine  applies  to  the  element  of  due  process  of  law, 
for  it  is  quite  as  essential  that  the  statute  should  provide  for  due 
process  of  law  as  for  compensation.  A  notice  not  provided  for  by  law 
is,  in  truth,  no  notice  at  all,  and  it  is  the  province  of  the  legislature, 
and  not  of  the  courts,  to  enact  laws  which  shall  prescribe  the  notice 

"■  Harper  v.  Lexington  &c.  Co.,  2    ways,  140;    Symonds  v.  City  of  Cin- 
Dana   (Ky.)    227.  cinnati,  14  Ohio  147,  174;    Gardner 

==2  Kent.  Com.,  399;  Redfield  Rail-    v.  Village,  2  John.  Ch.  162,  166. 
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that  brings  parties  into  court.  If  no  notice  is  provided  by  law  no  efPect- 
ive  notice  can  be  given,  since  a  notice  not  authorized  can  have  no  legal 
force,  and  without  a  notice  authorized  by  some  valid  statute,  there 
can  be  no  due  process  of  law.°^  The  only  plausible  reason  for  any  other 
view,  it  seems  to  us,  is  that  the  statute  implies  that  notice  shall  be 
given.  But  the  courts  have  no  right  to  supply  the  omission  by  inter- 
polating provisions,  for  it  is  their  duty  to  give  effect  to  the  statutes  as 
they  are  written,  and  they  cannot  amend  imperfect  enactments.  There 
are,  however,  some  courts  of  high  authority  which  hold  that,  although 
notice  is  indispensable,  it  is  not  essential  to  the  validity  of  the  sta,tute 
that  it  should  provide  for  notice,  and  that  it  is  sufficient  if  due  notice 
is  given  even  though  it  is  not  provided  for  by  statute."* 

§223.  (199)  legislature  may  determine  kind  of  notice — Con- 
structive notice. — ^Where  property  is  within  the  jurisdiction  of  the 
court,  and  the  process  is  directed  against  the  property  solely  and  no 
personal  judgment  is  sought,  constructive  notice  is  generally  deemed 
sufficient.""   Upon  notice  of  this  character,  a  valid  judgment  may  be 


■»  Stuart  V.  Palmer,  74  N.  Y.  183, 
30  Am.  Rep.  289;  Remsen  v.  Whee- 
ler, 105  N.  y.  573,  12  N.  E.  564; 
City  of  Brooklyn  v.  Franz,  33  N.  Y. 
S.  869;  Johnson  v.  Joliet,  23  111. 
202;  Garvin  v.  Daussman,  114  Ind. 
429,  16  N.  E.  826,  5  Am.  St.  637; 
Kuntz  V.  Sumption,  117  Ind.  1,  19 
N.  E.  474,  2  L.  R.  A.  655;  State  v. 
Fond  du  Lac,  42  Wis.  287;  Selfert 
V.  Brooks,  34  Wis.  443;  Whiteford 
Tp.  V.  Probate  Judge,  53  Mich.  130, 
18  N.  W.  593;  Sterrett  v.  Young,  14 
Wyo.  146,  82  Pac.  946,  116  Am.  St. 
994.  See  also.  Matter  of  Grapevine 
Road,  18  Pa.  Co.  Ct.  R.  639;  Ruther- 
ford's Case,  72  Pa.  St.  82, 13  Am.  Rep. 
655;  Board  of  Education  v.  Aldridge, 
13  Okla.  205,  73  Pac.  1104;  Lewis 
Em.  Dom.,  §  368,  p.  480;  Norvell 
V.  Porter,  62  Mo.  309;  Scudder  v. 
Jones,  134  Ind.  547,  32  N.  E.  221; 
Violett  v.  City  Council  of  Alexan- 
dria, 92  Va.  561,  23  S.  E.  909,  913, 
53  Am.  St.  825,  31  L.  R.  A.  382; 
Dietz  v.  City  of  Neenah,  91  Wis. 
422,  64  N.  W.  299;  Savannah  &c. 
R.  Co.  v.  Mayor  of  Savannah,  96  Ga. 
680,  23  S.  E.  847. 

"Paulsen  v.  City  of  Portland,  149 


U.  S.  30,  13  Sup.  Ct.  750,  37  L.  ed. 
637;  State  v.  Mayor  of  Jersey  City, 
24  N.  J.  L.  662;  Peoria  &c.  R.  Co. 
V.  Warner,  61  111.  52;  Tracy  v. 
Elizabethtown  &c.  Co.,  80  Ky.  259; 
Paulsen  v.  City  of  Portland,  16  Ore. 
450,  19  Pac.  450,  1  L.  R.  A.  673; 
Strowbridge  v.  Portland,  8  Ore.  67; 
Sullivan  v.  Cline,  33  Ore.  270,  54 
Pac.  156.  Some  of  these  cases,  and 
others  as  well,  hold  that  provision 
for  notice  may  be  implied.  Bran- 
son v.  Gee,  25  Ore.  462,  36  Pac.  527, 
24  L.  R.  A.  355;  Ulman  v.  Mayor  of 
Baltimore,  72  Md.  587,  20  Atl.  141, 
21  Atl.  709,  11  L.  R.  A.  224.  See 
also,  and  compare  generally,  Gil- 
more  V.  Hentig,  33  Kan.  156,  5  Pac. 
781;  Davis  v.  City  of  Lynchburg, 
84  Va.  861,  6  S.  E.  230;  Gatch  v. 
City  of  Des  Moines,  63  Iowa  718,  18 
N.  W.  310;  Kramer  v.  Cleveland,  5 
Ohio  St.  140;  Whiteford  Tp.  v.  Pro- 
bate Judge,  53  Mich.  130,  18  N.  W. 
593. 

■^  Beard  v.  Beard,  21  Ind.  321; 
Nations  v.  Johnson,  24  How.  (U. 
S.)  195,  16  L.  ed.  628;  Rockwell  v. 
Nearing,  35  N.  Y.  302;  Matter  of 
Petition  of  DePeyster,  80  N.  Y.  565; 
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rendered  against  the  property,  but  no  personal  liability  can  be  fastened 
on  the  defendant.  As  proceedings  to  appropriate  land  are  against  the 
property  itself,  and  not  against  the  person,  it  is  competent  for  the  legis- 
lature to  provide  for  constructive  instead  of  personal  notice.^*  We 
may  conclude,  therefore,  that  the  statute  must  provide  for  some  notice, 
actual  or  constructive,  or  it  will  be  unconstitutional,  but  that  it  is  for 
the  legislature  to  deteirmine  what  kind  of  notice  shall  be  given.^^  It 
is  often  said  that  the  legislature  may,  at  their  pleasure,  prescribe  the 
kind  and  character  of  the  notice,  but  it  may  be  doubted  whether  this 
is  not  a  broader  statement  of  the  rule  than  should  be  made.  We  suppose 
that  a  notice,  palpably  unreasonable,  could  not  be  deemed  such  as  the 
law  of  the  land  requires,  and  that  the  question  of  whether  the  notice 
was,  or  was  not,  clearly  unreasonable,  would  ultimately  fall  to  the 
courts  for  decision.  A  notice  clearly  insufScient  to  afford  an  oppor- 
tunity to  be  heard  could  not  be  justly  allowed  to  uphold  proceedings 
appropriating  property,  for  in  such  a  ease  there  could  be  no  due  process 
of  law,  and  whether  there  has  been  due  process  of  law  is  certainly  a 
judicial  and  not  a  legislative  question.^'^* 


Palmyra  v.  Morton,  25  Mo.  593; 
Murphy  v.  Beard,  138  Ind.  560,  38 
N.  B.  33.  See  also,  Johnson  v.  Board 
of  Supervisors  of  Story  County,  — 
Iowa  — ,  126  N.  "W.  153;  Kushke  v.  St. 
Paul,  45  Minn.  225,  47  N.  W.  786; 
Winnebago  &c.  Co.  v.  Wisconsin  &c. 
Co.,  81  Wis.  389,  51  N.  W.  576.  The 
general  rule  is  admitted  in  Smith  v. 
Cochrane  (In  re  Smith's  Petition),  9 
Wash.  85,  37  Pac.  311  (citing  text), 
but  it  is  held  that  personal  notice  is 
required  as  to  residents,  and  cases 
from  Michigan,  Wisconsin  and  Cali- 
fornia are  cited  to  that  effect. 

"  Empire  City  Bank,  18  N.  Y.  199; 
Cupp  V.  Commissioners,  19  Ohio  St. 
173;  Starbuck  v.  Murray,  5  Wend. 
(N.  Y.)  148,  21  Am  Dec.  172;  Own- 
ers V.  Mayor,  15  Wend.  (N.  Y.) 
374;  Polly  v.  Saratoga,  9  Barb.  (N. 
Y.)  449;  Wilkin  v.  St.  Paul,  16 
Minn.  271;  New  Orleans  &c.  Co.  v. 
Hemphill,  35  Miss.  17;  Missouri  &c. 
Co.  V.  Shepard,  9  Kan.  647;  Weir  v. 
St.  Paul  &c.  Co.,  18  Minn.  155;  Wil- 
son V.  Hathaway,  42  Iowa  173; 
Lent  V.  Tillson,  140  U.  S.  316,  328; 
11  Sup.  Ct.  825,  35  L.  ed.  419; 
Hagar  v.  Reclamation  District,  111 


U.  S.  701,  4  Sup.  Ct.  663,  28  L.  ed. 
569;  Ruling  v.  Kaw  Valley  &e.  R. 
Co.,  130  U.  S.  559,  9  Sup.  Ct.  603, 
32  L.  ed.  1045;  Wight  v.  Davidson, 
181  U.  S.  371,  21  Sup.  Ct.  616,  45  L. 
ed.  900;  Kansas  City  v.  Duncan,  135 
Mo.  571,  37  S.  W.  513;  Swain  v.  Ful- 
mer,  135  Ind.  8,  34  N.  E.  639,  640  (cit- 
ing text). 

"Walker  v.  Boston  &  M.  R.  Co., 
8  Cush.  (Mass.)  1;  Salem  v.  East- 
ern Co.,  98  Mass.  431,  96  Am  Dec. 
650;  Mason  v.  Messenger,  17  Iowa 
261;  Matter  of  Village  of  Middle- 
town,  82  N.  Y.  196;  Indianapolis 
&c.  Co.  V.  State,  105  Ind.  37,  4 
N.  E.  316;  In  re  Road  &c.  114  Pa. 
St.  627,  7  Atl.  765;  Zimmerman  v. 
Canfield,  42  Ohio  St.  463;  McEneney 
V.  Town  of  Sullivan,  125  Ind.  407, 
25  N.  E.  540,  541  (citing  text); 
Nishuabota  Drainage  Dist.  v.  Camp- 
bell, 154  Mo.  151,  55  S.  W.  276; 
Mcintosh  V.  Pittsburgh,  112  Fed. 
705;  Huling  v.  Kaw  Valley  &c.  Co., 
130  U.  S.  559,  32  L.  ed.  1045,  9  Sup. 
Ct.  603. 

"a  See  Roller  v.  Holly,  176  U.  S. 
398,  44  L.  ed.  520,  20  Sup.  Ct.  410, 
414, 
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§224.  (200)  Notice  is  not  required  as  to  the  question  of  necessity. 

— The  legislature  may  decide  the  question  of  the  necessity  of  appro- 
priating the  land,  and  need  not  submit  that  question  to  any  tribunal. 
It  follows  from  this,  that  while  the  legislature  may  submit  this  question 
to  inferior  tribunals  and  may  require  notice,  they  are  not  bound  to  pro- 
vide for  notice  on  this  question,^'  although  they  are  bound  to  pro- 
vide for  notice  on  the  question  of  compensation.  There  is,  therefore, 
a  clear  distinction  between  cases  involving  the  right  to  compensation 
and  cases  where  the  question  of  necessity  is  at  issue."*  The  rule  which 
applies  to  the  one  class  of  cases  cannot,  with  reason,  be  applied  to  the 
other.  Losing  sight  of  this  distinction  some  of  the  courts  in  their  rea- 
soning have  become  confused,  and  have  erroneously  intimated  that  as 
notice  is  not  necessary  in  the  one  class  of  cases  it  is  not  in  the  other. 
It  is,  however,  held  in  most  of  the  eases  which  have  given  the  subject 
careful  consideration,  that  a  statute  will  be  valid  which  determines 
■without  any  intervention  the  question  of  the  necessity  for  the  appro- 
priation, or  submits  it,  without  providing  for  notice,  to  an  inferior 
tribunal,  but  that  a  statute  which  undertakes  to  determine  the  question 
of  compensation  or  to  submit  it  to  coromissioners  or  appraisers,  without 
providing  for  notice,  is  unconstitutional.'"  The  infirmity  is  in  the 
statute,  and  as  an  unconstitutional  statute  is  absolutely  inoperative, 
it  is  difficult,  if  not  impossible,  on  any  logical  or  legal  basis,  to  perceive 
how  it  can  be  held  that  any  individual  caji  waive  the  question,  although 
there  are  cases,  perhaps,  in  which  there  might  be  an  estoppel.  Doubt- 
less he  may  waive  his  individual  rights,  but  certainly  not  upon  the 
ground  that  he  confirms  an  ineffective  statute.  Where  there  is  a  stat- 
ute providing  for  notice,  the  question  assumes  a  very  different  form 
from  that  which  it  takes  where  the  question  is  as  to  the  validity  of  the 
statute  on  which  the  whole  proceeding  rests,  and  it  is  only  of  the 
former  class  that  we  are  now  speaking. 

^'  Weaver    v.    Templin,    113    Ind.       ■"  See  People  v.  Adirondack  R.  Co.. 
298,  14  N.  E.  600;  Hughes  v.  Parker,    160  N.  Y.  225,  54  N.  E.  688. 
148  Ind.  692,  48  N.  E.  243;   People        "People  v.  Smith,  21  N.  Y.  595; 
V.  Smith,  21  N.  Y.  595;  Lent  v.  Till-     Matter    of   New    York    EI.    R.    Cto., 
son,  72  Cal.  404,  14  Pac.  71;  Zimmer-    70  N.  Y.  327;   George's  Creek  Coal 
man  v.   Canfield,   42   Ohio   St.    463;     Co.  v.  New  Central  Coal  Co.,  40  Md. 
Baltimore  &c.  R.  Co.  v.  Pittsburgh    425;   Zack  v.  Pa.  R.  Co.,  25  Pa.  St. 
&e.  R.  Co.,  17  W.  Va.  812;  Preble  v.    394. 
Portland,  45  Me.  241;  Holt  v.  Somer- 
ville,   127   Mass.  408. 
17 — Elliott  R.  and  S. 
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225.  Generally. 

226.  Property  may  include  the  inci- 

dents as  well  as  the  land  it- 
self— There  may  be  a  taking 
without  manual  possession. 

227.  Impairment  of  use  of  property 

may  constitute  a  taking. 

228.  Illustrative  cases. 

229.  Impairment  of  lateral  support. 

230.  New  use  of  highway  does  not 

always  constitute  a  taking. 

231.  When  new  use  is  an  additional 

burden. 

232.  A  commercial  railroad  may  be 

an    additional   burden. 


Section 

233.  Other  illustrative  cases. 

234.  Principles  upon  which  the  de- 

cisions are  founded. 

235.  Change  of  ordinary  highway  to 

toll  road  is  not  an  additional 
burden. 

286.  Preliminary  surveys  and  other 
entries  on  land  which  do  not 
constitute    a   taking.  \ 

237.  Rule  under  constitutions  pro- 
viding for  compensation 
where  property  is  taken  or 
damaged. 


§  225.  (301)  Generally. — ^The  provisions  in  the  various  state  con- 
stitutions securing  compensation  for  property  appropriated  to  a  pub- 
lic use  do  not,  in  terms,  import  that  the  owner  shall  receive  compensa- 
tion for  all  injuries  which  may  result  from  the  construction  of  a 
street  or  road,  nor  have  the  courts  carried  the  rule  established  by  the 
constitutional  provisions  to  that  extent.  As  a  general  rule,  those  only 
are  entitled  to  compensation  whose  property  is  taken,  and  it  is  not 
every  resulting  injury  that  can  be  regarded  as  a  taking  within  the  letter 
or  spirit  of  the  constitution.^  If  the  language  of  that  instrument  were 


•O'Brien  v.  Baltimore  &c.  R.  Co., 
74  Md.  363,  22  Atl.  141,  144,  13  L.  R. 
A.  126n  (citing  text);  Radcliff  v. 
Mayor  of  Brooklyn,  4  N.  Y.  195, 
53  Am.  Dec.  357,  and  note;  D.  M. 
Osborne  Co.  v.  Missouri  Pac.  R.  Co., 
147  U.  S.  248,  13  Sup.  Ct.  299,  37 
L.  ed.  255;  Bedford  v.  United  States, 
192  U.  S.  217,  48  L.  ed.  414,  24 
Sup.    Ct.    238;     Hurt    v.    Atlanta, 


100  Ga.  274,  28  S.  E.  65;  Henry 
Gaus  &c.  Co.  V.  St.  Louis.  &c.  R. 
Co.,  113  Mo.  308,  20  S.  W.  658,  35 
Am.  St.  706,  18  L.  R.  A.  339;  Cush- 
man  v.  Smith,  34  Me.  247;  Frost 
V.  Washington  Cbunty  R.  Co.,  96 
Me.  76,  51  Atl.  806;  Kennett's  Peti- 
tion, 24  N.  H.  139;  Hatch  v.  Ver- 
mont Central  R.  Co.,  25  Vt.  49,  28 
Vt.  142;  Garrett  v.  Lake  Roland  &c. 
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strictly  adhered  to,  it  would  require  that  it  be  held  that  nothing  short 
of  an  actual  seizure  of  the  corpus  of  property  would  entitle  an  owner  to 
demand  compensation,  but  the  rule  adopted  by  the  courts  is  much  more 
liberal  to  the  owner.^  And  many  of  the  constitutions  now  provide  for 
compensation  whenever  property  is.  so  "taken  or  damaged."^  The 
meaning  and  effect  of  such  a  provision  will  be  considered  in  another 
connection.* 

§226.  (202)  Property  may  include  the  incidents  as  well  as  the 
land  itself — There  may  be  a  taking  without  manual  possession. — A 

change  of  title,  the  destruction  of  a  substantial  right  immediately  and 
directly  resulting  from  the  public  work,  the  subjection  of  the  land  to 
an  easement  or  any  other  burden  incompatible  with  the  dominion  of 
the  owner,  or  the  serious  interference  with  the  use  or  enjoyment  of 
property,  will  be  deemed  a  taking  within  the  meaning  of  the  organic 
law.°    An  incident  annexed  to  land  may  be  of  value,  and  to  wrest 

R.  Co.,  79  Md.  277,  29  Atl.  830,  24  1,.  point    Stehr  v.   Mason  City  &c.  R. 

R.  A.  396  (a  questionable  decision);  Co.,  77  Neb.  641,  110  N.  W.  701,  124 

Selden   v.    City   of   Jacksonville,   28  Am.  St.  872  and  cases  cited;    Smith 

Fla.    558,    10    So.    457,    29    Am.    St.  v.  St.  Paul  &c.  R.  Co.,  39  Wash.  355, 

278,  40  L.  R.  A.  370n;  Roanoke  Gas  81  Pac.   840,   109  Am.   St.   889,   and 

Co.  V.  City  of  Roanoke,  88  Va.  810,  note  on  page  904,  et  seq.;    post,   § 

14  S.  E.  665;  Willis  v.  Winona  City  212a. 

59   Minn.   27,    60   N.   W.   814,  26   L.        =  Smith   v.   City   of  Rochester,   92 

R.  A.   142;    Doane  v.  Lake   St.   El.  N.  Y.  463,  44  Am.  Rep.  393;    Wyne- 

Co.,   165   111.    510,  46  N.   E.   520,   56  hamer  v.  People,  13  N.  Y.  378,  op. 

Am.  St.  265,  36  L.  R.  A.  97;   Louis-  433;   Eaton  v.  Boston,  Concord  and 

ville   &c.   Terminal   Co.  v.   Lellyett,  Montreal  R.   Co.,   51  N.   H.   504,   12 

114  Tenn.   368,  85   S.  W.   881,  1  L.  Am.  Rep.  147;  East  Pa.  Co.  v.  Schol- 

R.  A.  (N.  S.)  49.  lenberger,  54  Pa.  St.  144;   2  Austin's 

"City  of  Denver  v.  Bayer,  7  Colo.  Juris.   (3d  ed.),  817;  Walker  v.  Old 

113,  2  Pac.  6;  Jackson  v.  Housel,  17  Colony  R.  Co.,  103  Mass.  10,  4  Am. 

John.    (N.   Y.)    281;    Wynehamer  v.  Rep.  509;   Coke  Litt,  4b;   Reeves  v. 

People,  13  N.  Y.  378;  East  St.  Louis  Treasurer,  8  Ohio  St.  333;  Pettigrew 

V.  O'Plynn,  19  111.  App.  64;   Atlanta  v.  Village,  25  Wis.  223,  3  Am.  Rep. 

&c.   R.   Co.  V.  Atlanta  &c.   Co.,   125  50;    Transportation   Co.  v.   Chicago, 

Ga.   529,   54   S.   E.   736,   746    (citing  99  U.  S.  635,  25  L.  ed.  336;   City  of 

text);    Mason    City    &c.    R.    Co.    v.  St.  Louis  v.  Dorr,  145  Mo.   466,  41 

Wolf,  148  Fed.  961,  78  C.  C.  A.  981;  s.  W.  1094,  68  Am.  St.  575,  42  L.  R. 

Callen  v.  Columbus  &c.  Elec.  Light  A.    686;    City  of   St.   Louis  v.   Hill. 

Co.,  66  Ohio  St.  166,  64  N.  E.  141,  58  116  Mo.  527,  22  S.  W.  861,  21  L.  R. 

L.  R.  A.  782.  A.  226;   Forster  v.  Scott,  136  N.  Y. 

=  See  note  to  O'Brien  v.  Philadel-  577,  32  N.  B.  O'Te,  18  L.  R.  A.  543n: 

phia   (150  Pa.  St.  589),  as  reported  Pumpelly  v.  Green  Bay  &c.  Co.,  13 

in  30  Am.   St.   832,  837,   et  seq.;    2  Wall.  (U.  S.)  166,  20  L.  ed.  557;  Chl- 

Elliott    on    Railroads    (2nd    ed.)    §  cago  &c.  R.  Co.  v.  Englewood  &c.  R. 

978.  Co.,  115  111.  375,  285,  4  N.  E.  246,  56 

*  The    following    recent    decisions  Am.  Rep.  173;  Old  Colony  &c.  R.  Co. 

may  be  consulted,  however,  on  this  v.    County    of    Plymouth,    14    Gray 


§  337 


EOADS   AND   STREETS. 


260 


such  a  thing  from  the  owner  for  a  public  use  is  to  take  from  him  his 
property.  The  term  "property"  is  by  no  means  limited  to  land  itself, 
but  embraces  all  the  incidents  which  give  it  value  to  the  owner,  and 
includes  the  rights  which  pertain  to  the  ownership  of  things  real  and 
personal,  and,  whenever  there  is  a  direct  and  substantial  invasion  of 
these  rights,  there  is  a  taMng  in  the  constitutional  sense,  conferring 
upon  the  owner  a  right  to  compensation.  There  may  be  a  taking  al- 
though manual  possession  is  not  taken.* 

§  227.  (303)  Impairment  of  use  of  property  may  constitute  a  tak- 
ing.— An  injury  to  the  use  of  property  may  take  from  the  owner  a 
thing  of  value  as  effectually  as  the  actual  manual  seizure  of  corporeal 
property.^  Thus,  the  construction  of  a  public  way  which  deprives  the 
owner  of  the  use  of  a  non-navigable  stream  is  a  taking  vdthin  the 


(Mass.)  155,  161;  Martin  v.  Fill- 
more County,  44  Neb.  719,  62  N.  W. 
863;  Huddleston  v.  City  of  Eugene, 
34  Ore.  343,  55  Pac.  868,  870,  43  L,. 
R.  A.  444,  446  (citing  text);  Van- 
derlip  v.  City  of  Grand  Rapids,  73 
Mich.  522,  41  N.  W.  677,  16  Am.  St. 
610  and  note. 

°  Arnold  v.  Hudson  River  Co.,  55 
N.  Y.  661;  Story  v.  Elevated  R.  Co., 
90  N.  Y.  122,  43  Am.  Rep.  146;  Rlg- 
ney  v.  Chicago,  102  111.  64,  76;  Rich- 
ardson v.  Vermont  Central,  25  Vt. 
465,  60  Am.  Dec.  283;  City  of  Aurora 
v.  Reed,  57  111.  29,  11  Am.  Rep.  1; 
Omaha  &c.  R.  Co.  v.  Janecek,  30 
Neb.  276,  27  Am.  St.  399;  King  v. 
United  States,  59  Fed.  9;  Adams  v. 
Chicago  &c.  R.  Co.,  39  Minn.  286,  12 
Am.  St.  644,  1  L.  R.  A.  493n;  Theo- 
bold  V.  Louisville  &c.  R.  Co.,  66  Miss. 
279,  14  Am.  St.  564,  4  L,.  R.  A.  735; 
Cumberland  &c.  Co.  v.  United  Elec- 
tric R.  Co.,  93  Tenn.  492,  29  S.  W. 
104,  27  L.  R.  A.  236.  See  also,  Cin- 
cinnati &c.  R.  Co.  V.  Miller,  36  Ind. 
App.  26,  72  N.  E.  827,  73  N.  E.  1001; 
Dairy  v.  Iowa  Cent.  R.  Co.,  113  Iowa 
716,  84  N.  W.  688;  Baltimore  Belt 
R.  Co.  V.  Sattler,  100  Md.  306,  59  Atl. 
654;  Forster  v.  Scott,  136  N.  Y.  577, 
32  N.  E.  976,  977,  18  K  R.  A.  543, 
and  note;  Janesville  v.  Carpenter, 
77  "Wis.  288,  46  N.  W.  128,  20  Am. 
St.  123,  8  L.  R.  A.  808;  United  States 
v.  Lynch,  188  U.  S.  445,  23  Sup.  Ct. 
349,  47  L.  ed.  539.    In  some  of  these 


cases,  however,  the  constitution  pro- 
vided that  no  property  should  he 
taken  or  damaged  without  compen- 
sation. And  there  was  some  conflict, 
especially  among  the  earlier  author- 
ities, as  to  whether  it  was  strictly  a 
takihg  when  physical  or  manual  pos- 
session was  not  taken. 

'  Hooker  v.  New  Haven  &c.  Co.,  14 
Conn.  146,  36  Am.  Dec.  477;  Pum- 
pelly  V.  Green  Bay  &c.  Co.,  13  Wall. 
(U.  S.)  166,  20  L.  ed.  557;  Arimond 
V.  Green  Bay,  31  Wis.  316;  Ashley 
V.  Port  Huron,  35  Mich.  296,  24  Am. 
Rep.  552;  Brisbine  v.  St.  Paul  &c.  R. 
Co.,  23  Minn.  114;  Diedrich  v. 
Northwestern  &c.  R.  Co.,  42  Wis. 
248,  24  Am.  Rep.  399;  Farist  Steel 
Co.  v.  City  of  Bridgeport,  60  Conn. 
278,  22  Atl.  561,  13  L.  R.  A.  590; 
City  of  Omaha  v.  Kramer,  25  Neb. 
489,  41  N.  W.  295,  13  Am.  St.  504; 
Grand  Rapids  Co.  v.  Jarvis,  30  Mich. 
308;  Pearsall  v.  Eaton  Co.,  74  Mich. 
558,  42  N.  W.  77,  4  L.  R.  A.  193; 
Grand  Rapids  v.  Powers,  89  Mich. 
94,  50  N.  W.  661,  14  L.  R.  A.  498,  28 
Am.  St.  276;  City  of  St.  Louis  v.  Hill, 
116  Mo.  527,  22  S.  W.  861,  21  L.  R.  A. 
226;  Gordon  v.  Village  of  Silver 
Creek,  112  N.  Y.  S.  Ill;  Mortimer  v. 
New  York  El.  R.  Co.,  25  N.  Y.  S.  872; 
Campbell  v.  Metropolitan  &c.  Co.,  82 
Ga.  320,  9  S.  B.  1078;  Appeal  of  Ber- 
aler  (Pa.),  17  Atl.  244;  Organ  v. 
Memphis  &c.  Co.,  51  Ark.  235,  11  S. 
W.  96. 
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meaning  of  the  constitution/  and  so,  also,  is  a  destruction  of  the  right 
of  wharfage."  Where  a  corporate  franchise  is  directly  and  materially 
impaired,  there  is  a  taking.^" 

§  228.  (204)  Illustrative  cases. — The  constant  or  intermittent 
ilowing  of  lands  caused  by  the  construction  of  embankments  or  dams 
across  public  streams  is  also  deemed  a  taking  of  property.^^  The  right 
of  an  owner  of  land  abutting  on  a  public  street  is  properi;y  in  such 
a  sense  as  to  entitle  him  to  compensation,  in  case  the  street  is  appro- 
priated to  a  use  which  deprives  it  of  its  character  as  a  public  way.^^ 


"  Smith  V.  City  of  Rochester,  92  N. 
Y.  463,  44  Am.  Rep.  393;  Varlck  v. 
Smith,  5  Paige  137,  143;  Yates  v. 
Milwaukee,  10  Wall.  (U.  S.)  497,  19 
L.  ed.  984.  See  also,  2  Elliott  on 
Railroads  (2d  ed.),  §  977,  notes  363, 
364;  Garwood  v.  New  York  &c.  R. 
Co.,  83  N.  Y.  400,  38  Am.  Rep.  452; 
Lord  V.  Meadville  &c.  Co.,  135  Pa.  St. 
122,  19  Atl.  1007,  20  Am.  St.  864,  8 
L.  R.  A.  202;  Robinson  v.  New  York 
&c.  R.  Co.,  27  Barb.  (N.  Y.)  512; 
Union  Pac.  R.  Co.  v.  Dyche,  31  Kan. 
120,  1  Pac.  243;  Estabrooks  v.  Peter- 
borough &c.  R.  Co.,  12  Cush.  (Mass.) 
224;  Bigham  Bros.  v.  Port  Arthur 
Canal  &c.  Co.,  100  Tex.  192,  97  S.  W. 
686,  But  compare  Mills  v.  United 
States,  46  Fed.  738,  12  L.  R.  A. 
673n;  Gould  v.  Hudson  River  R. 
Co.,  6  N.  Y.  522;  Scranton  v. 
Wheeler,  179  U.  S.  141,  21  Sup.  Ct. 
48,  45  L.  ed.  126.  See  leading  article 
in  68  Cent.  L.  J.  424,  444,  on  "the 
right  of  access  to  navigability — is  it 
private  property  which  cannot  be 
taken  for  public  purposes  without 
compensation?" 

°  Boston  Water  Power  v.  Boston 
&c.  Co.,  23  Pick.  (Mass.)  360;  Matter 
of  Hamilton  Ave.,  14  Barb.  (N.  Y.) 
405;  Langdon  v.  Mayor,  93  N.  Y.  129; 
Knickerbocker  Ice  Co.  v.  Forty-sec- 
ond St.  &c.  Co.,  176  N.  Y.  408,  68  N. 
E.  864;  In  re  Mayor  &c.,  193  N.  Y. 
503,  87  N.  E.  759;  American  Ice  Co. 
V.  New  York,  193  N.  Y.  673,  87  N.  E. 
765;  Lewis  v.  City  of  Portland,  25 
Ore.  133,  35  Pac.  256,  42  Am.  St. 
772,  22  L.  R.  A..  736;  City  of  Balti- 
more V.  Baltimore  &c.  Co.,  104  Md. 
485,  65  Atl.  353. 


"Murray  v.  Shai-p,  1  Bosw.  539. 
See  also.  Fidelity  Trust  &c.  Co.  v. 
Mobile  &c.  Co.,  53  Fed.  687;  Mayor 
&c.  V.  Vernon  Shell  Road  Co.,  88  Ga. 
342,  14  S.  E.  610;  Kennebec  Water 
Dist.  V.  Waterville,  97  Me.  185,  54 
Atl.-  6,  60  L.  R.  A.  856;  City  of 
Belleville  v.  St.  Clair  &c.  Tump. 
Co.,  234  111.  428,  84  N.  B.  1049,  17  L. 
R.  A.  (N.  S.)  1071. 

"Ten  Eyek  v.  Canal  Co.,  3  Harri- 
son (18  N.  J.  L.)  200;  Lee  v.  Pem- 
broke &o.  Co.,  57  Me.  481;  Evans- 
ville  &c.  Co.  V.  Dick,  9  Ind.  433; 
Wabash  &c.  Canal  v.  Spears,  16  Ind. 
441,  79  Am.  Dec.  444;  Sheehy  v. 
Kansas  City  &c.  R.  Co.,  94  Mo.  574, 
7  S.  W.  579,  4  Am.  St.  396,  and  note; 
Weaver  v.  Mississippi  &c.  Co.,  28 
Minn.  534,  11  N.  W.  114;  In  re  Min- 
netonka  Lake  Improvement,  56 
Minn.  513,  58  N.  W.  295,  45  Am.  St. 
494;  Mississippi  Cent.  R.  Co.  v.  Ma- 
son, 51  Miss.  234.  See  also,  Rudel  v. 
Los  Angeles  County,  118  Cal.  281,  50 
Pac.  400;  Albany  v.  Sikes,  94  Ga. 
30,  20  S.  E.  257,  47  Am.  St.  132; 
Sith  V.  Louisville  &c.  R.  Co.,  109  Ky. 
180,  58  S.  W.  604;  Carlson  v.  St. 
Louis  RiVer  Dam  &c.  Co.,  73  Minn. 
128,  75  N.  W.  1044,  72  Am.  St.  610, 
41  L.  R.  A.  371;  Rainey  v.  Hinds 
County,  78  Miss.  308,  28  So.  875; 
Rankin  v.  Harrisonburg,  —  Va.  — ,52 
S.  B.  555;  Wendel  v.  Spokane 
County,  27  Wash,  121,  67  Pac.  576; 
91  Am.  St.  825;  Burrows  v.  Grays 
Harbor  Boom  Co.,  44  Wash.  630,  87 
Pac.  937.  But  see  Payne  v.  Kansas 
City  &c.  R.  Co.,  112  Mo.  6,  20  S.  W. 
322,  17  L.  R.  A.  628. 

"Chicago   &c.    Co.    v.    Hazels,    26 
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Throwing  an  arch  over  land,  or  constructing  a  tunnel  through  it/^ 
constitutes  a  taking,  and  so,  also,  does  the  usei  of  land  as  a  place  of 
deposit  for  rubbish.^*  Casting  sand  and  gravel  on  the  land  of  an  adjoin- 
ing owner,  during  the  improvement  of  a  street,  entitles  him  to  compen- 
sation, although  consequential  injuries  resulting  from  the  improve- 
ment of  a  street  in  a  careful  and  skillful  manner  wiU  not  give  the 
owner  a  right  of  action  nor  constitute  a  taking  of  property.^^  A 
change  from  a  private  to.  a  public  way  has  been  held  to  be  such  a  change 
as  increases  the  extent  of  the  servitude  and  entitles  the  owner  of  the 
fee  to  compensation.^'  An  easement  in  land  is  property  and  a  destruc- 
tion of  such  an  interest  is  a  taking.^'  When  the  immediate  consequence 

Neb.    364,    42    N.    W.    93;    Central  Am.   Rep.    86;    Hendershott   v.    Ot- 

Branch  &c.  R.  Co.  v.  Andrews,   41  tumwa,  46   Iowa  658,   26  Am.   Rep. 

Kan.  370,  21  Pac.  276;   State  v.  Ber-  182.    See  also,  Nevlns  v.  Peoria,  41 

detta,  73  Ind.  185,  38  Am.  Rep.  117;  111.  502,  89  Am.  Dec.  392;  Vanderllp 

Haynes  v.  Thomas,  7  Ind.  38;  Ross  v.  Grand  Rapids,  73  Mich.  522,  41  N. 

V.  Thompson,  78  Ind.  90,  92;  Morgan  "W.  677,  3  L.  R.  A.  247,  16  Am.  St. 

V.  Railroad,  96  U.  S.  716,  24  L.  ed.  597;  Norfolk  &c.  R.  Co.  v.  Carter,  91 

743;    Corning   v.   Lowerre,   6   John.  Va.   587,  22   S.  E.   517;    Transporta- 

Ch.  439;,  Mayor  v.  Franklin,  12  Ga.  tion   Co.   v.   Chicago,   99   U.   S.   635, 

239;    City  of  Peoria  v.  Johnson,  56  25   L.   ed.    336;    City   of   Denver   v. 

111.  45;   Baker  v.  Johnston,  21  Mich.  Vernia,    8    Colo.    399,    8    Pac.    656; 

819;    Lackland  v.  North  Mo.  R.,  31  Hosier  v.  Oregon  Nav.  Co.,  39  Ore. 

Mo.  180;  State  v.  Cincinnati  Gas  Co.,  256,   64  Pac.   453,   87  Am.    St.   652; 

18  Ohio  St.  262;   Port  Huron  &c.  R.  United  States  v.   Lynch,  188   U.   S. 

Co.  v.  Voorheis,  50  Mich.  506,  15  N.  445,  23  Sup.  Ct.  349,  47  L.  ed.  539; 

W.  882;    Imlay  v.  Union  Branch  R.  Central    Trust    Co.    v.    Hennen,    90 

Co.,  26  Conn.  249,  68  Am.  Dec.  392;  Fed.  593,  33  C.  C.  A.  189.    Discharge 

City  of  Houston  v.  Kleinecke   (Tex.  of  sewage  on  land  is  held  a  taking 

Civ.  App.),  26  S.  W.  250;  Bigelow  v.  in  New  York  Cent.  R.  Co.  v.  Roches- 

Ballerino,  111  Cal.  559,  44  Pac.  307;  ter,   127   N.  Y.   591,   28   N.   B.   416. 

Baltimore  &c.  R.  Co.   v.   McColgan,  And   to    same    effect,    see    Clark   v. 

83  Md.  650,  35  Atl.  59;   Chicago  &c.  Peckham,  9  R.  I.  455;  Winn  v.  Rut- 

R.  Co.  V.  O'Connor,  42  Neb.   90,  60  land,  52  Vt.  481;  Tracewell  v.  Wood 

N.  W.  326;   Willamette  Iron  Works  County  Ct.,  58  W.  Va.  283,  52  S.  E. 

V.  Oregon  &c.  R.  Co.,  26  Ore.  224,  37  185.     So  is  a  drain.     Frazer  v.  Mu- 

Pac.  1016,  46  Am.  St.  620,  29  L.  R.  A.  lany,  129  Wis.  377,  109  N.  W.  139; 

88;     3    Elliott    Railroads    (2d    ed.).  Sterritt  v.  Young,  14  Wyo.  146,  82 

§§  1085,  1087.  Pac.  946. 

"Pinchin  v.  Blackwell  R.  Co.,  5       "Abbott  v.   Stewartstown,   47   N. 

DeG.  M.  &  G.  851;    Sparrow  v.  Ox-  H.    228;    Gear   v.    Railroad    Co.,    39 

ford  &c.   Co.,   2   DeG.   M.   &  G.   94;  Iowa  23.    But  see  Clayton  v.  Gilmer 

Ramsden  v.   Manchester  &c.   Co.,   1  County  Ct.,  —  W.  Va.  — ,  52  S.  E. 

Ex.  723.    See  also,  Jones  v.  Erie  &c.  103;    Village    of   Olean   v.    Steyner, 

R.  Co.,  151  Pa.  St.  30,  25  Atl.  134,  135  N.  Y.  341,  32  N.  E.  9,  17  L.  R.  A. 

31  Am.  St.  722.  640;    Matter   of   Adams,   141    N.   Y. 

"  Bast  Pa.  Co.  v.  Schollenberger,  297,  36  N.  E.  318,  holding  that  there 

54  Pa.  St.  144.  is  an  added  burden  in  such  a  case, 

>"  Platter  v.   City  of  Sejrmour,   86  but   that   it   is   only   technical    and 

Ind.  323,  324;   Town  of  Martinsville  nominal,  and  entitles  the  landowner 

V    Shirl&y,  84  Ind.  546;   City  of  Ev-  only  to  nominal  damages, 
aiisville  v.  Decker,  84  Ind.  325,  43       "Arnold  v.  Hudson  River  R.  Co., 
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of  the  construction  of  a  street  or  road  is  to  divert  the  flow  of  water 
from  its  natural  channel  and  cast  it  upon  the  land  of  the  adjoining 
proprietor,  there  is  the  creation  of  an  easement  for  which  compensation 
should  be  awarded,  but  where  there  is  a  mere  disturbance  of  the  flow 
of  surface  water,  and  no  collection  of  it  into  a  body  requiring  a  channel 
for  its  flow,  then  there  cannot  be  said  to  be  a  taking.^^  This  we  think 
a  just  deduction  from  the  decided  cases,  as  well  as  from  principle,  for 
subjecting  land  to  the  burden  of  the  flow  of  water  collected  into  one 
channel  is  interfering  with  its  use  and  enjoyment  by  the  owner,  and 
this  is  a  legal  injury.^^ 


55  N.  Y.  661;  Matter  of  Eleventh 
Ave.,  81  N.  Y.  436;  Slnnickson  v. 
Johnson,  2  Harrison  (N.  J.)  129; 
Bridge  Co.  v.  United  States,  105  U. 
S.  470,  502,  26  L.  ed.  1143.  See 
also.  Galena  &c.  R.  Co.  v.  Has- 
1am,  73  111.  494;  Atchison  &c. 
R.  Co.  v.  Davenport,  65  Kan.  206, 
69  Pac.  195;  Baltimore  v.  Cowen,  88 
Md.  447,  41  Atl.  900;  In  re  New 
York,  168  N.  Y.  134,  61  N.  E.  158,  56 
L.  R.  A.  500;  United  States  v. 
Jamestown,  112  Fed.  622;  Central 
Trust  Co.  V.  Herman,  90  Fed.  593,  33 
C.  C.  A.  189. 

1' Grand  Rapids  &c.  Co.  v.  Jarvis, 
30  Mich.  308;  Pumpelly  v.  Green 
Bay,  13  Wall.  (U.  S.)  166,  20  L.  ed. 
557;  Eaton  v.  Boston  &c.  R.  Co.,  51 
N.  H.  504,  12  Am.  Rep.  147;  Gard- 
ner V.  Newburgh,  2  Johns.  Ch.  162; 
Sinnickson  v.  Johnson,  2  Harrison 
(N.  J.)  129;  Canal  Appraisers  v. 
People,  17  Wend.  (N.  Y.)  571,  604; 
Lee  V.  Pemhroke,  57  Me.  481;  Mor- 
ris Canal  v.  Seward,  23  N.  J.  L.  219; 
Wabash  &  B.  Canal  v.  Spears,  16 
Ind.  441,  79  Am.  Dec.  444;  Weis  v. 
City  of  Madison,  75  Ind.  241,  39  Am. 
Rep.  135;  Glover  v.  Powell,  10  N.  J. 
Eq.  211;  Stevens  v.  Middlesex  Canal 
Co.,  12  Mass.  466.  See  also,  Aicher 
V.  City  of  Denver,  10  Colo.  App.  413, 
52  Pac.  86;  Miller  v.  Morristown,  47 
N.  J.  Eq.  62,  20  Atl.  61,  aff'd  in  48 
N.  J.  Eq.  645,  25  Atl.  20. 

"Druley  v.  Adam,  102  111.  177; 
Mayor  v.  Appold,  42  Md.  442;  Glad- 
felter  v.  Walker,  40  Md.  1;  Rich- 
mond &c.  Co.  V.  Atlantic  &c.  Co., 
10  R.  I.  106,  14  Am.  Rep.  658;  Butler 
V.  Mayor,  74  Ga.  570;  City  of  Craw- 


fordsvllle  v.  Bond,  96  Ind.  236; 
Cairo  &c.  R.  Co.  v.  Brevoort,  62  Fed. 
129,  25  L.  R.  A.  527n.  In  Evansville 
&c.  Co.  V.  Dick,  9  Ind.  433,  the  word 
"taking"  was  said  to  mean  "seized, 
injured,  destroyed,  deprived  of," 
and  it  is  this  signification  which  the 
cases  generally  give  to  the  word,  for 
it  is  held  that  any  material  impair- 
ment of  a  property  right  is  a  taking. 
Dickson  v.  Chicago  &  Pac.  R.  Co.,  71 
Mo.  575;  Delaware  &c.  Co.  v.  Lee, 
22  N.  J.  L.  243;  Union  &c.  Co.  v. 
Dyche,  31  Kan.  120;  Barns  v.  City  of 
Hannibal,  71  Mo.  449;  Hebron  &c. 
Co.  v.  Harvey,  90  Ind.  192,  46  Am. 
Rep.  199;  Barrett  v.  Bangor,  70  Me. 
335;  Chenango  Bridge  Co.  v.  Paige, 
83  N.  Y.  178,  38  Am.  Rep.  407.  This 
general  doctrine  is  illustrated  in  the 
cases  respecting  the  rights  of  abut- 
ting owners.  Indiana  &c.  Co.  v. 
Eberle,  110  Ind.  542,  11  N.  E.  467,  59 
Am.  Rep.  225;  Transylvania  Univer- 
sity V.  Lexington,  3  B.  Mon.  (Ky.) 
25,  38  Am.  Dec.  173;  Chicago  v. 
Union  Building  Assn.,  102  111.  379, 
40  Am.  Rep.  598;  Lackland  v.  North 
&c.  R.  Co.,  31  Mo.  180;  People  v. 
Kerr,  27  N.  Y.  188;  Burlington  &c. 
Co.  V.  Reinhackle,  15  Neb.  279,  18 
N.  W.  69,  48  Am.  Rep.  342;  Shaw- 
neetown  v.  Mason,  82  III.  337,  25 
Am.  Rep.  321;  Winchester  v.  Ste- 
vens Point,  58  Wis.  350,  17  N.  W.  3, 
547;  Buchner  v.  Chicago  &c.  Co.,  60 
Wis.  264,  19  N.  W.  56;  Trustees  &c. 
Co.  V.  Rochester  &c.  Co.,  3  Hill  (N. 
y.)  567.  See  also,  Bigelow  v.  Bal- 
lerino.  Ill  Cal.  559,  44  Pac.  307; 
Mahady  v.  Brushwick  R.  Co.,  91  N. 
Y.  148,  43  Am.  R.  661;  Dooly  Block 


§  229 


EOADS   AND   STREETS. 


264 


§  229.  (205)  Impairment  of  lateral  support. — ^It  has  been  held  that 
an  owner  whose  land  adjoins  a  public  street  is  entitled  to  have  the 
lateral  support  of  his  land  remain  undisturbed,  and  that  a  wrongful 
destruction  of  it  is  a  taking  within  the  meaning  of  the  constitution.^" 
Lateral  support  is  the  right  which  soil  in  its  natural  state  has  to 
support  from  land  adjoining  it.  One  of  the  old  principles  of  the  law  is 
that  soil  in  its  natural  state  is  entitled  to  this  support,  but  the  rule  does 
not  go  farther  than  this,  for  the  right  to  support  extends  only  to  the 
soil,  and  not  to  structures  placed  upon  it.^^  There  is,  therefore, 
much  reason  for  holding  that  the  destruction  of  the  right  of  lateral 
support,  giving  to  the  term  its  true  legal  signification,  is  a  taking  of 
property,  but  when  we  undertake  to  extend  the  doctrine  so  far  as  to 
embrace  a  right  to  support  for  the  soil  burdened  with  structures  there 
is  difficulty.  The  general  rule  is  that,  after  the  right  to  a  street  has 
been  acquired,  the  municipal  corporation  may  use  it  as  a  private  owner 
may  do  his  own  property,^?  and,  as  a  private  owner  is  not  bound  to 


V.  Salt  Lake  &c.  Co.,  9  Utah  31,  33 
Pac.  229,  24  L.  R.  A,  610;  United 
States  V.  Jamestown,  112  Fed.  622, 
140  Fed.  463;  Muhlker  v.  New  York 
&c.  R.  Co.,  197  U.  S.  544,  25  Sup.  Ct. 
522,  49  L.  ed.  872.  But  see  Morrison 
T.  Buckport  &c.'  R.  Co.,  67  Me.  353; 
Atchison  &c.  R.  Co.  v.  Hanmer,  22 
Kan.  763,  31  Am.  Rep.  216.  The  sub- 
ject is  well  discussed  in  Bamett  v. 
Johnson,  15  N.  J.  Eq.  481. 

=°Dyer  v.  St.  Paul,  27  Minn.  457; 
O'Brien  v.  St.  Paul,  25  Minn.  331, 
33  Am.  Rep.  470;  Nichols  v.  City  of 
Duluth,  40  Minn.  389,  42  N.  W.  84, 
12  Am.  St.  743;  MeCullough  v.  St. 
Paul  &c.  R.  Co.,  52  Minn.  12,  53  N. 
W.  802;  Keating  v.  Cincinnati,  38 
Ohio  St.  141,  43  Am.  Rep.  421;  Wil- 
liams v.  Natural  Bridge  Co.,  21  Mo. 
580;  Stearns  v.  City  of  Richmond, 
88  Va.  992,  14  S.  E.  847,  29  Am.  St. 
758;  Parke  v.  City  of  Seattle,  5 
Wash.  1,  31  Pac.  310,  32  Pac.  82,  20 
L.  R.  A.  68,  34  Am.  St.  839;  Graden 
V.  City  of  Parkville,  114  Mo.  App.  527, 
90  S.  W.  115;  Smith  v.  Seattle,  18 
Wash.  484,  51  Pac.  1057,  63  Am.  St. 
910;  Damkoehler  v.  Milwaukee,  124 
Wis.  144,  101  N.  W.  706,  111  N.  W. 
675,  677  (citing  text).  See  also, 
Richardson  v.  Central  R.  Co.,  25  Vt. 
465,  60  Am.  Dec.  283;  Buskirk  t. 
Strickland,  47  Mich.  389,  11  N.  W. 


310;  Cabot  v.  Kingman,  166  Mass. 
403,  44  N.  E.  344,  33  L.  R.  A.  45; 
Elgin  V.  Eaton,  83  111.  535,  25  Am. 
R.  412;  Schroeder  v.  Jollet,  189  111. 
634,  59  N.  B.  550;  Henderson  v.  Mc- 
Clain,  102  Ky.  402,  39  L.  R.  A.  349, 
43  S.  W.  700.  And  see  Transporta- 
tion Co.  V.  Chicago,  99  U.  S.  635,  25 
L.  ed.  336.  But  there  are  authori- 
ties to  the  contrary.  See  Talcott 
Bros.  V.  Des  Moines  (Iowa),  109 
N.  W.  311,  12  L.  R.  A.  (N.  S.)  697, 
120  Am.  St.  419;  New  York  Steam 
Co.  V.  Foundation  Co.,  195  N.  Y.  43, 
87  N.  E.  765;  dissenting  opinion  in 
Parke  v.  Seattle,  5  Wash.  1,  31  Pac. 
310,  32  Pac.  82,  34  Am.  St.  839,  20 
L.  R.  A.  68;  Boothby  v.  Androscog- 
gin &c.  R.  Co.,  51  Me.  318;  Hortsman 
V.  Covington  &c.  R.  Co.,  18  B.  Mon. 
(Ky.)  218.  See  generally,  the  note 
to  Larson  v.  Metropolitan  &c.  R.  Co., 
33  Am.  St.  439,  446,  465.  et  seq.,  and 
note  in  12  L.  R.  A.  (N.  S5  696-700. 

2118  Am.  L.  Reg.  529:  17  Am.  L. 
Reg.  645n;  Rolle's  Abridg.  Tres- 
pass, 1;  Washburne  Easements,  542; 
Cooley  Torts,  594;  1  Addison  Torts, 
§  84;  Thurston  v.  Hancock,  12  Mass. 
220,  7  Am.  Dec.  57;  Gllmore  v. 
Driscoll,  122  Mass.  199,  207,  23  Am. 
Rep.  312. 

'"Callender  v.  Marsh,  1  Pick. 
(Mass.)  418;  RadcllfE's  Ex.  v.  Brook- 
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leave  support  for  soil  burdened  with  buildings,  it  -would  follow  that  a 
public  corporation  is  under  no  greater  obligation.  ^^  Where,  however, 
property  is  taken  which  affords  support  to  a  building  occupying  part 
of  the  same  parcel  and  belonging  to  the  same  owner,  a  different  rule 
should  apply,  for  the  owner  is  entitled  to  all  the  benefit  from  his  land, 
and  the  support  yielded  to  adjoining  soil  and  buildings  is  a  benefit 
of  a  substantial  character.^*  In  a  recent  decision  in  'New  York  a 
municipality  was  held  to  have  a  right  to  lateral  support  for  its 
streets.^*^ 

§  230.  (206)  New  use  of  highway  does  not  always  constitute  a 
taking. — ^The  diversion  of  an  existing  way  to  a  new  use  does  not  al- 
ways give  the  owner  of  the  soil  a  right  to  compensation.  If  the  burden 
is  materially  increased,  or  the  change  in  the  use  is  such  as  to  de- 
preciate the  value  of  the  owner's  adjoining  land,  and  the  depreciation 
is  the  direct  and  natural  result  of  the  change,  then,  as  a  general  rule, 
there  is  a  taking  of  property  within  the  meaning  of  the  constitution.^" 
It  is  obvious  that  the  question  assumes  a  very  different  form  as  between 
the  owner  of  the  fee  and  the  claimant  of  the  new  use  from  that  which 
it  takes  where  the  contestants  are  the  owners  of  the  old  way  and  the 

lyn,  4  Comst.  195;   City  of  Pontiac  312.  But  see  Stearns  v.  City  of  Rich- 

V.    Carter,    32    Mich.    164;    Macy   v.  mond,  88  Va.  992,  14  S.  E.  847,  29 

City   of   Indianapolis,   17   Ind.   267;  Am.  St.  758;   Ladd  v.  Philadelphia, 

Hoffman  v.  St.  Louis,  15  Mo.  651;  171  Pa.  St.  485,  33  Atl.  62. 

White    V.     Yazoo,     27     Miss.     357;  ^  See  Hannicker  v.  Lepper,  20  S. 

Com'r  V.   Withers,   29   Miss.   21,   64  Dak.  371,  107  N.  W.  202,  6  L.  R.  A. 

Am.  Dec.  126;  Smith  v.  Washington,  (N.  S.)  243  and  note;   Farnandis  v. 

20  How.  (U.  S.)  135,  15  L.  ed.  858;  Great  Northern  R.  Co.,  41  Wash.  486, 

Reading  v.   Keppleman,   61   Pa.   St.  84  Pac.  18,  5  L.  R.  A.  (N.  S.)   1086, 

233;   O'Connor  v.  Pittsburgh,  18  Pa.  note. 

St.  187;  Mayor  of  Rome  v.  Omberg,  "a  Village  of  Haverstraw  v.  Esker- 
28  Ga.  46,  73  Am.  Dec.  748;  Hovey  son,  192  N.  Y.  54,  84  N.  E.  578. 
V.  Mayo,  43  Me.  322;  Ellis  v.  Iowa  ^  Stetson  v.  Bangor,  60  Me.  313. 
City,  29  Iowa  229;  Murphy  v.  Chi-  See  Moale  v.  Baltimore,  5  Md.  314, 
cago,  29  111.  279,  81  Am.  Dec.  307;  61  Am.  Dec.  276;  Pinkerton  v.  Bos- 
Humes  v.  Mayor,  1  Humph.  (Tenn.)  ton  &c.  R.  Co.,  109  Mass.  527;  Gard- 
403;  Rounds  v.  Mumford,  2  R.  I.  154.  ner  v.  Newburgh,  2  Johns.  Ch.  162; 
^Transportation  Co.  v.  Chicago,  Toledo  &c.  Co.  v.  Morrison  71  111 
99  U.  S.  635,  25  L.  ed.  336;  Eaton  616;  Hooker  v.  New  Haven '&c.  Co! 
v.  Boston  &c.  R.  Co.,  51  N.  H.  504, 12  14  Conn.  146;  Stone  v.  Railroad,  68 
Am.  Rep.  147,  174;  Keasy  v.  Louis-  111.  394,  18  Am.  Rep.  556;  Eaton  v. 
vllle,  4  Dana  (Ky.)  154,  29  Am.  Dec.  Railroad,  51  N.  H.  504,  12  Am.  Rep. 
395;  Mitchell  v.  Rome,  49  Ga.  19,  147;  Evansville  &c.  Co.  v.  Dick,  9 
15  Am.  Rep.  669;  Quincy  v.  Jones,  Ind.  433;  Terre  Haute  &c.  Co.  v.  Mc- 
76  111.  231,  20  Am.  Rep.  243.  See  Klnley,  33  Ind.  274;  Grand  Rapids 
also,  Austin  v.  Detroit  &c.  R.  Co.,  &c.  Co.  v.  Jarvis,  30  Mich.  308;  City 
134  Mich.  149,  96  N.  W.  35';  Gllmore  of  Emporia  v.  Soden,  25  Kan.  588, 
V.  Driscoll,  122  Mass.  199,  23  Am.  R.  37  Am.  Rep.  265. 
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claimants  of  the  new.  Thus,  if  a  turnpike  should  be  condemned  by  a 
railroad  company,  the  question  between  the  two  companies  would  be 
very  different  from  that  which  would  arise  between  the  owner  of  the 
soil  and  the  railroad  company.  The  rights  of  which  we  are  now  speak- 
ing are  those  of  the  owner  of  the  soil  and  not  those  of  the  corporation 
whose  existing  rights  have  been  seized. 

§  231.  (207)  When  new  use  is  an  additional  burden. — It  is  diffi- 
cult to  determine  what  shall  be  considered  an  additional  burden,  en- 
titling the  owner  of  the  fee  to  the  protection  of  the  constitutional  pro- 
vision limiting  the  right  of  eminent  domain.  If  the  new  use  is 
radically  distinct  and  different  from  the  former,  there  must  be  a  new 
assessment  of  compensation,  and  the  decided  weight  of  authority  is 
that  constructing  an  ordinary  commercial  railroad  on  a  street  or  road 
is  a  change  of  use  entitling  the  owner  of  the  soil  to  compensation. ''^ 
This  is  certainly  true  where  the  easement  of  access  is  destroyed  or 
materially  impaired. 

§  232.  (208)  A  commercial  railroad  may  be  an  additional  burden. 

— Some  of  the  courts  hold  that  when  the  fee  of  the  streets  is  in  the 
public  they  may  be  taken  for  the  purpose  of  a  railroad,^'  but  others, 
with  better  reason,  hold  that  even  though  the  public  own  the  fee, 

=*  Chicago  &c.  R.  Co.  v.  Milwaukee  Lim.,  546,  et  seq.;    2  Dillon  Munic. 

&c.  R.   Co.,  95  Wis.  561,  70  N.  W.  Corp.,  §  557.    Contra,  Lexington  &c. 

678,  60  Am.  St.  137,  37  L.  R.  A.  856;  Co.  v.  Applegate,  8  Dana  (Ky.)  289, 

Stanley    v.    City    of    Davenport,    54  33  Am.  Dec.  497;   Gaus  &c.  Mfg.  Co. 

Iowa  463,  37  Am.  Rep.  216;    Terra  v.  St.  Louis  &c.  R.  Co.,  113  Mo.  308, 

Haute  &c.  Co.  v.  Scott,  74  Ind.  29;  20  S.  W.  658,  35  Am.  St.  706,  18  L. 

Terre   Haute   &c.   Co.   v.   Rodel,    89  R.    A.    339;     Montgomery    v.    Santa 

Ind.  128,   46  Am.   Rep.   164;    Rams-  Ana  R.   Co.,   104   Cal.   186,   37   Pac. 

den  v.  Manchester  &c.  Co.,  1  Exch.  786,  43  Am.  St.  89,  25  L.  R.  A.  654; 

723;  Williams  v.  New  York  Central  Pierce  Railroads,  234,  238.    See  post, 

R.  Co.,  16  N.  Y.  97,  69  Am.  Dec.  651;  Ch.  XXIX;    Commonwealth  v.  Erie 

Imlay  v.  Union  Branch  R.  Co.,  26  &c.  Co.,  27  Pa.  St.  339,  67  Am.  Dec. 

Conn.  249,  68  Am.  Dec.  392;    Inhab-  471n.     But  see  Pennsylvania  R.  Co. 

itants  V.  Connecticut  &c.  Co.,  4  Cush.  v.  Walsh,  124  Pa.   St.   544,   17   Atl. 

(Mass.)  63;   Sherman  v.  Milwaukee,  186,  10  Am.  St.  611. 
40  Wis  645;    Carli  v.  Stillwater  &c.        "Atchison  &c.  R.  Co.  v.  Garside, 

Co.,  28  Minn.  373,  10  N.  W.  305,  41  10  Kan.  552;   Grand  Rapids  &c.  Co. 

Am.  Rep.  290;   Savannah  &c.  Co.  v.  v.  Helsel,  38  Mich.  62,  31  Am.  Rep. 

Mayor,  45  Ga.  602;  Ford  v.  Chicago  306;    Harrison   v.   New  Orleans   &c. 

&c.   Co.,   14   Wis.   609,   80   Am.  Dec.  Co.,  34  La.  Ann.   462,  44  Am.  Rep. 

791;  Starr  v.  Camden  &c.  Co.,  24  N.  438;   Garnett  v.  Jacksonville  &c.  R. 

J.  L.  492;   Atlanta  &c.  R.  Co.  v.  At-  Co.,   20   Pla.    889;    2   Dillon   Munic. 

lanta  &c.  Co.,  125  Ga.  529,  54  S.  B.  Corp.,  §  556.    See  post,  Ch.  XXIX. 
736,  746  (citing  text) ;  Cooley  Const. 


267  WBi'AT   CONSTITUTES  A   TAKING.  §   333 

a  street  cannot  be  transformed  into  a  railroad.^'  An  owner  buying 
and  improving  property  upon  a  public  street,  has,  upon  the  plainest 
principles  of  natural  justice,  a  right  to  expect  that  it  shall  be  main- 
tained as  such,  and  not  put  to  a  use  which  will  strip  it  in  a  great 
measure  of  its  public  character,  and  make  its  use  hazardous  and  incon- 
Tenient.  It  cannot  be  justly  held  that  property  appropriated  to  a 
public  street  is  in  the  contemplation  of  the  landowner  or  the  public 
to  be  afterwards  diverted  to  the  use  of  a  private  corporation  owning 
a  railroad,  nor  are  damages  assessed  upon  any  such  a  basis.  It  is  easy 
to  see  that  a  street  would  materially  add  to  the  value  of  adjoining 
property,  while  the  construction  and  operation  of  a  steam  railway 
might  greatly  diminish  it.^*  This  subject,  however,  will  be  more  fully 
considered  when  we  come  to  treat  of  railroads  in  streets  and  of  the 
rights  of  abutters. 

§233.  (209)  Other  illustrative  cases. — ^Land  seized  for  the  purpose 
of  a  public  street  cannot  be  used  for  the  purposes  of  a  market  house 
without  compensation  to  the  owner  of  the  soil.'"  And  the  same  has 
been  held  as  to  other  buildings.^^  Constructing  a  ferry  landing  upon 
an  existing  highway  imposes  such  an  additional  burden  as  entitles  the 
owner  of  the  soil  to  compensation.*^  So,  the  construction  of  a  railroad 
upon  land  in  which  an  easement  for  a  turnpike  or  canal  has  been 
granted  has  been  held  to  entitle  the  owner  of  the  fee  to  damages  for 
the  additional  servitude.^' 

=»  Story  v.  New  York  Elevated  R.  '"State  v.  Laverack,  34  N.  J.  L. 

Co.,  90  N.  Y.  122,  43  Am.  Rep.  146;  201;  State  v.  Mobile,  5  Porter  (Ala.) 

Lahr  v.  Metropolitan  R.  Co.,  104  N.  279;  Mayor  &c.  of  Savannah  v.  Wll- 

Y.  268,  10  N.  E.  528;    Railroad  Co.  son,  49  Ga.  476.     See  also.  City  of 

v.  Schurmelr,  7  Wall.  (U.  S.)  272,  19  Richmond  v.  Smith,  148  Ind.  294,  47 

Li.  ed.  74;  Cooley  Const.  Lims.,  556n;  N.  E.  630. 

Railroad  Co.  v.  Lawrence,  38  Ohio  "■  Mcllhlnny  v.  Village  of  Trenton, 

St.  41,  43  Am.  Rep.  419;    "White  v.  148  Mich.  380,  111  N.  W.  1083,  10  L. 

Northwestern  &c.  R.  Co.,  113  N.  C.  R.  A.    (N.   S.)    623.     See  also,  Bar- 

610,  18  S.  E.  330,  37  Am.  St.  639,  22  rows  v.  Sycamore,  150  111.  588,  37  N. 

L.  R.  A.  627.  See  Barney  v.  Keokuk,  B.  1096,  41  Am.  St.  400,  25  L.  R.  A. 

94  U.  S.  324,  24  L.  ed.  224.    Post,  Ch.  535;    Davis  v.   Appleton,   109   Wis. 

XXrx.  580,  85  N.  W.  515;    Pettit  v.  Grand 

» People  V.  Kerr,  27  N.  Y.  188;  Junction,  119   Iowa  352,  93  N.  W. 

Kellinger  v.  Forty-Second  St.  R.  Co.,  381. 

50  N.  Y.  206;  Railroad  Co.  v.  Schur-  =^Prosser  v.  Wapello  Co.,  18  Iowa 

meir,  7  Wall.  (U.  S.)  272,  19  L.  ed.  327;  Haight  v.  Keokuk,  4  Iowa  199; 

74;  Cox  V.  Louisville  &c.  Co.,  48  Ind.  Lexington  &c.  Co.  v.  McMurty,  3  B. 

178;   Crawford  v.  Delaware,  7  Ohio  Mon.   (Ky.)   516;   Pipkin  v.  Wynns, 

St.    459;    Cincinnati    &c.    Street   R.  2  Dev.  402. 

Co.   V.    Cummlnsville,    14    Ohio    St.  '"Mahon   v.   New   York   Cent.   R. 

523;  Proprietor  of  Locks  v.  Nashua  Co.,  24  N.  Y.  658;  Brainard  v.  Mls- 

&c.  Co.,  104  Mass.  1,  6  Am.  Rep.  181.  sisquoi  R.  Co.,  48  Vt.  107;   Ellicott- 
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§  234.  (310)  Principles  upon  which  the  decisions  are  founded. — 

The  title  which  the  local  authorities  acquire  in  a  street  or  road  is  in 
trust  for  the  ptiblic,  and  they  acquire  this  title,  not  for  all  purposes, 
but  for  one  general  purpose,  that  of  a  highway  over  which  all  citizens 
have  a  right  to  pass  and  repass  at  pleasure.  This  is  the  title  which  they 
are  authorized  to  take,  and  this  is  the  title  which  under  every  just 
principle  of  law  the  owner  of  the  fee  should  be  deemed  to  part  with, 
and  when  the  way  is  diverted  to  any  other  use,  whether  that  of  a  wharf, 
a  ferry  landing,  a  railroad,  or  a  canali  a  burden  is  placed  upon  the  land 
which  neither  the  owner  nor  the  public  contemplated  at  the  time  of 
Ijhe  original  seizure.  Where  an  easement  or  right  in  land  is  broadened, 
something  is  taken  from  the  owner  of  the  fee,  and,  on  principle,  where, 
the  thing  taken  possesses  value  it  should  be  paid  for.  A  privilege  may 
often  add  very  materially  to  the  value  of  the  land,  as  the  right  to  use 
the  street  for  receiving  and  discharging  goods,  for  going  to  and  from 
one's  house,  and  when  that  is  destroyed  there  is  a  taking  in  the  just 
sense  of  the  constitutional  provisions. 

§  235.  (311)  Change  of  ordinary  highway  to  toll  road  is  not  an 
additional  burden. — There  may  be  changes  in  the  use  of  a  way  which 
impair  no  privileges,  and  invade  no  rights.  Changing  an  ordinary 
highway  into  a  toll  road  is  not  adding  such  a  burden  as  entitles  the 
abutting  owner  to  compensation.®*  The  use  is  not  essentially  changed, 

ville  &c.  Co.  V.  Buffalo  &c.  R.  Co.,  20  Huddleston  v.   City  of  Eugene,   34 

Barb.   (N.  Y.)  644;  Lafayette  &c.  R.  Ore.  343,   55  Pac.   868,  43  L.  R.  A. 

Co.  V.  Murdock,  68  Ind.  137;   Hatch  444,  448  (citing  text).    But  see  Wil- 

v.  Cincinnati  &c.  R.  Co.,  18  Ohio  St.  liams  v.  Natural  Bridge  &c.  Co.,  21 

92;  Pittsburgh  &c.  R.  Co.  v.  Bruce,  Mo.  580,  and  Cape  Girardeau  Road 

102  Pa.  St.  23.  V.  Renfroe,  58  Mo.  265,  contra  as  to 

=*  Carter   v.   Clark,    89    Ind.    238;  changing  free  road  to  turnpike.    A 

Benedict  v.  Goit,  3  Barb.    (N.  Y.)  change  from  a  toll  road  to  a  free 

459;   Chagrin  Falls  Co.  v.  Cane,  2  road,  however,  is  a  different  propo- 

Ohio    St.    419;     Commonwealth    v.  sition,  at  least  as  to  the  turnpike 

Wilkinson,  16  Pick.  (Mass.)  175,  26  company,  and  it  may  well  amount  to 

Am.  Dec.  654;  Wright  v.  Carter,  27  a    taking    requiring    compensation. 

N.  J.  L.  76;    Douglass  v.  Turnpike  Ft.  Wayne  &c.  Co.  v.  Maumee  Ave. 

Co.,  22  Md.  219,  85  Am.  Dec.  647;  Gravel  Road  Co.,  132  Ind.  80,  30  N. 

Willis  v.  City  of  Winona,  59  Minn.  E.   880,  15   L.   R.   A.   651;    City  of 

27,  60  N.  W.  814,  26  L.  R.  A.  142;  Belleville  v.  St.  Clair  County  Tump, 

bodge    County   Com'r   v.    Chandler,  Co.,  234  111.  428,  84  N.  E.  1049,  17 

96  U.  S.  205,  24  L.  ed.  625.    See  ante,  L.  R.  A.   (N.  S.)   1071.     In  the  last 

^  81  (71).  Nor  from  toll  road  to  free  case  just  cited  it  was  held  that  the 

road.    Murray  v.  County  Com'rs,  12  extension  of  city  limits  for  six  miles 

MetQf.    (Mass.)   155;    Malone  v.  To-  along  a  turnpike,  and  the  removal 

iedo,  28  Ohio  St.  643.    Nor  from  a  by  the  city  of  the  toll  gates,  was  a 

rural  public  road  to  a  city  street,  taking  of  property  for  which  com- 
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for  a  toll  road  is  open  for  the  ordinary  purposes  of  travel  to  all  upon 
equal  and  common  terms.  It  is  true  there  is  a  change  in  the  manner  of 
maintaining  the  road,  for  when  it  becomes  a  toll  road  it  is  kept  up  by 
tolls,  while  during  its  existence  as  a  road  belonging  to  the  public  it 
was  maintained  by  taxes  imposed  for  that  purpose.  The  two  uses  are 
not  incompatible,  as  in  the  cases  which  we  have  discussed,  for  there 
remains  a  common  right  of  use  for  which  the  road  was  originally  laid 
out,  and  there  is  no  increase  in  the  hazards  attendant  upon  the  use, 
nor  does  one  who  uses  it  for  the  purpose  for  which  it  was  designed 
become  a  trespasser,  unless,  indeed,  he  does  commit  some  unauthor- 
ized or  illegal  act. 

§  236.  (213)  Preliminary  surveys  and  other  entries  on  land  which 
do  not  constitute  a  taking. — There  is  no  taking  unless  there  is  an  oc- 
cupancy of  the  premises  or  a  direct  and  permanent  interference  with 
a  property  right,  and  a  mere  temporary  passage  over  the  land  for  the 
purpose  of  making  a  preliminary  survey  will  not  constitute  a  taking 
in  the  constitutional  sense.^^  There  are  many  entries  on  land  for 
which  no  action  wiU  lie.  Thus  county  officers  may  pass  over  the  land 
of  a  citizen  for  the  purpose  of  ascertaining  and  locating  a  boundary; 
so,  too,  a  sheriff  may  lawfully  enter  for  the  purpose  of  making  an 
arrest.^**  An  entry  on  ground  for  the  purpose  of  constructing  a  road  or 
street  would,  however,  be  unauthorized  and  illegal.^'  So,  if  a  survey 
is  conducted  in  an  unreasonable  manner  it  may  be  actionable,  and  may 

pensation  must  be  made.    See  also,  ment  of  condemnation  proceedings. 

Columbia  &c.  Turnp.  Co.  v.  Vivian,  Duluth  &c.  R.  Co.  v.  Northern  Pac.  R. 

103  Mo.  App.  327,  77  S.  W.  89;   De-  Co.,  51  Minn.  218,  53  N.  W.  366;  Mor- 

troit  V.  Detroit  &c.  Rd.  Co.,  43  Mich,  rls  v.  Wisconsin  &c.  R.  Co.,  82  Wis. 

140,   5   N.  W.   275;    In  re  Flatbush  541,  52  N.  W.  758.    See  also,  Kansas 

Ave,  1  Barb.  (N.  Y.)  286.  City  v.  Ward,  134  Mo.  112,  35  S.  W. 

==  Walther  v.  Warner,  25  Mo.  277;  700.     But  see  Shannahan  v.  City  of 

Polly  v.  Saratoga,  9  Barb.    (N.  Y.)  Waterbury,  63  Conn.  420,  424,  28  Atl. 

449;    State  v.  Seymour,  35  N.  J.  L.  611. 

47;  Steuart  V.  Mayor  &c.,  7  Md.  500;  ^Winslow    v.     Gifford,     6     Cush 

Cushman  v.  Smith,  34  Me.  247;  Bon-  (Mass.)  327. 

aparte  v.  Camden  &c.  Co.,  Bald.  (C.  "Davis  v.  San  Lorenzo  &c  Co    47 

C.)   205,  209;   Orr  v.  Quimby,  54  N.  Cal.  517;    California  &c.  Co.  v.  Cen- 

H.  590;   Oregonion  R.  Co.  v.  Hill,  9  tral  &c.  Co.,  47   Cal.   528;    Winslow 

Ore.    377.      See    also,    Robinson    v.  v.    Gifford,    6    Cush.    (Mass.)     327; 

Southern  Cal.  R.  Co.,  129  Cal.  8,  61  Lauderbrun  v.  Duffy,  2  Pa.  St.  398; 

Pac.  947;  Geneva  &c.  R.  Co.  v.  New  St.  Peter  v.  Denison.  58  N.  Y.  416, 

York  Cent.  &c.  R.  Co.,  90  Hun  (N.  Y.)  17  Am.  Rep.  258n;  Steuart  v.  Mayor 

9,  35  N.  Y.  Supp.  339;    Standish  v.  &c.,  7  Md.  500;  Eidemiller  v.  Wyan- 

Liverpool,  1  Drew  1,  15  Bng.  L.  Eq.  dotte,  2  Dill.  376. 
255.    Nor  will  the  mere  commence- 
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even  constitute  a  taking  where  the  soil  is  disturbed  and  trees  are  cut 
down,  or  the  like.^*  A  temporary  occupancy  cannot  be  justified  with- 
out legislative  authority,  and  not  then  unless  compensation  is  duly 
made.^^  The  rule  permitting  an  entry  for  the  purpose  of  making  a 
preliminary  survey  will  not  be  extended  to  embrace  acts  done  in  con- 
structing the  way,  nor  will  it  authorize  experiments  upon  the  land  for 
the  purpose  of  ascertaining  whether  it  is  suitable  for  the  use  for  which 
it  is  proposed  to  appropriate  it,*"  and  the  act  of  location  is  also  an  act 
of  appropriation,*^  at  least  imder  some  of  the  statutes.  But  the  mere 
paper  location  of  a  street,  or  the  like,  does  not  ordinarily  constitute 
a  taking,  as,  for  instance,  when  it  is  never  opened  and  nothing  further 
is  done.*^ 

§  237.  Kule  under  constitutions  providing  for  compensation  where 
property  is  taken  or  damaged. — ISTearly  all  the  constitutions  of  the 
newer  states,  and  some  of  those  of  the  older  states  by  amendment, 
contain  a  provision  requiring  compensation  where  property  is  "taken 
or  damaged,"  whereas  the  older  originally  provided  for  compensation 
only  where  property  was  "taken."  A  few  constitutions  or  statutes  have 
the  phrase  "taken,  injured,  or  destroyed,"*^  but  the  latter  phrase  and 
the  phrase  "taken  or  damaged,"  seem  to  be  deemed  the  same  in  efEect.** 

^  Orr  V.  Quimby  &c.  R.  Co.,  54  N.  Water  Supply  Co.  v.  Gloucester,  179 

H.  590;    Morris  &c.  R.  Co.  v.  Hud-  Mass.  365,  60  N.  E.  977. 

son  &c.  R.  Co.,  25  N.  J.  Eq.  384.  But  "  Morris  &c.  R.  Co.  v.  Hudson  &c. 

cutting    down     shade    trees    in     a  R.  Co.,  25  N.  J.  Eq.  384;  Ash  v.  Cum- 

street,  when   necessary  to   improve  mings,  50  N.  H.  591;  People  v.  Loew, 

the  street,  is  not  a  taking.    Gallaher  102  N.  Y.  471,  7  N.  E.  297.    See  also, 

V.  City  of  Jefferson,  125  Iowa  324,  Toledo  &c.  R.  Co.  v.  Loop,  139  Ind. 

101  N.  W.  124;  Baker  v.  Normal,  81  542,  39  N.  E.  306. 

111.  108;  Vanderhurst  v.  Tholcke,  113  "  Hagner  v.  Pennsylvania  &c.  R. 

Cal.  147,  45  Pac.  266,  35  L.  R.  A.  Co.,  154  Pa.  St.  475,  25  Atl.  1082. 

267,  and  note.  *^See   Busch   v.    McKeesport,    166 

»  People  V.  Third  Avenue,  45  Barb.  Pa.  St.  57,  30  Atl.  1023;   In  re  Volk- 

(N.   Y.)    63;    Holcomb  v.   Moore,   4  mar  St.,  124  Pa.  St.  320,  16  Atl.  867; 

Allen   (Mass.)   529.     See  also.  Brig-  Dist.  of  Columbia  v.  Armes,  8  App. 

ham   V.   Edmands,   7   Gray    (Mass.)  Cas.  D.  C.  393;   Singer  v.  New  York, 

359;   Bailey  v.  Boston  &c.  R.  Corp.,  47  App.  Div.  (N.  Y.)  42,  62  N.  Y.  S. 

182  Mass.  537,  66  N.  E.  203;  Penney  347,  afC'd  in  165  N.  Y.  658,  59  N.  E. 

V.  Commonwealth,  173  Mass.  507,  53  1130. 

N.  E    865,  73  Am.  St.  312;   Indiana  "  See  Cumber  v.  City  of  Philadel- 

Stone  P..  Co.  v.  Strain,  27  Ind.  App.  phia,   191   Pa.   St.   153,   43   Atl.   88; 

694,   62  N.  E.   63;    McKeon  v.  New  Pennsylvania   R.    Co.    v.    Marchant, 

York  &c.  R.  Co.,  75  Conn.  656,  53  Atl.  119  Pa.   St.  541,  4  Am.   St.  659,  13 

656;    Brown  v.   Asheville  Elec.  Lt.  Atl.  690;   City  of  Henderson  v.  Mc- 

Co.,  138  N.  Car.  533,  51  S.  E.  62,  69  Clain,  102  Ky.  402,  43  S.  W.  700,  39 

L.  R.  A.  631.     But  see  Gloucester  L.  R.  A.  349. 

«See  Peel  v.  City  of  Atlanta,  85 
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It  is  evident  that  these  new  terms,  "damaged"  and  "injured,"  were 
intended  to  add,  and  do  add,  something  to  the  constitutional  provision. 
In  some  jurisdictions  they  may  add  comparatively  little,  but  in  states 
in  which  it  was  held  that  there  must  be  direct  physical  injury  to  the 
land  itself  or  manual  taking  of  the  property  they  add  a  great  deal. 
Under  such  provisions  for  compensation  where  the  property  is  "dam- 
aged," it  is  enough  that  there  is  a  direct  physical  disturbance  of  some 
right  which  the  owner  enjoys  in  connection  with  his  property,  and  that 
by  reason  of  such  disturbance  he  is  injuriously  affected  and  suffers  a 
special  damage  with  respect  to  his  property,  even  though  there  is  no 
direct  physical  seizure  or  invasion  of  the  land  itself.*^  In  England 
where  the  statute  requires  compensation  for  property  "injuriously 
affected,"  the  rule  has  been  stated  as  follows :  "When  by  the  construc- 
tion of  works  there  is  a  physical  interference  with  any  right,  public  or 
private,  which  the  owners  or  occupiers  of  property  are  by  law  entitled 
to  make  use  of,  in  connection  with  such  property,  and  which  right 
gives  an  additional  market  value  to  such  property,  apart  from  the 
usee  to  which  any  particular  owner  or  occupier  might  put  it,  there  is 
a  title  to  compensation,  if  by  reason  of  such  interference,  the  property, 
as  a  property,  is  lessened  in  value."*°  So,  in  a  case  which  is  now 
regarded  as  one  of  the  leading  cases  upon  the  subject  in  this  country, 
it  is  said  that  "it  must  appear  that  there  has  been  some  direct  physical 
disturbance  of  a  right,  either  public  or  private,  which  the  plaintiff 
enjoys  in  connection  with  his  property,  and  which  gives  to  it  an  ad- 
ditional value,  and  that  by  reason  of  such  disturbance  he  has  sustained 
a  special  damage  with  respect  to  his  property  in  excess  of  that  sustained 
by  the  public  generally."*^  Some  courts  have  held  that  all  damages 
resulting  from  the  exercise  of  the  right  of  eminent  domain  and  caus- 
ing a  diminution  in  the  value  of  private  property  are  included,  and 

Ga.  138,  11  S.  B.  582,  8  L.  R.  A.  787;  Sup.  Ct.  299,  37  L.  ed.  155,  and  au- 

Brown  v.  City  of  Seattle,  5  Wash,  thorities  cited  in  following  notes. 

35,  31  Pac.  613,  32  Pac.  214,  18  L.  R.  "^  Metropolitan  Board  of  Works  v. 

A.  161.                          •  McCarthy,  L.  R.  7  E.  &  I.  App.  243, 

'^  See  City  Council  of  Montgomery  253.      Approved     and     followed     in 

V.  Townsend,  80  Ala.  489,  2  So.  155,  Gainesville   &c.   R.   Co.   v.   Hall,   78 

60  Am.  R.  112;  City  of  Henderson  v.  Tex.  169,  14  S.  W.  259,  9  L.  R.  A. 

McClain,  102  Ky.  402,  43  S.  W.  700,  39  298,  22  Am.  St.  42. 

L.  R.  A.  349;    Griffin  v.   Shreveport  "Rigney  v.   Chicago,   102   111.    64. 

&c.  R.  Co.,   41  La.  Ann.   808,   6  So.  So  in  Ludlow  v.  Detweller,  —  Ky. 

624;    Jaynes  v.  Omaha  &c.  Ry.  Co.,  — ,  47  S.  W.  881;  Chicago  v.  Taylor, 

53  Neb.  631,  74  N.  W.  67,  39  L.  R.  A.  125  U.  S.  161,  31  L.  ed.  638,  8  Sup. 

751;    D.  M.  Osborne  &c.  Co.  v.  Mis-  Ct.  820.    Compare  Mercer  County  v. 

souri  Pac.  R.  Co.,  147  U.  S.  248,  13  Wolff,  237  111.  74,  86  N.  E.  708. 
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that  it  is  sufficient  if  there  is  damage  in  fact.*^  But  the  weight  of  au- 
thority does  not  support  this  doctrine  to  its  full  extent,  and  there  are 
many  decisions  to  the  efEect  that  there  must  be  legal  damage,  or,  in 
other  words,  a  ease  in  which  there  would  have  been  a  cause  or  right 
of  action  at  common  law.*^  Many  cases  of  what  were  regarded  as 
merely  consequential  damages  and  not  a  taMng,  in  the  absence  of  such 
provisions,  are,  however,  clearly  included-^"  Thus,  such  provisions  are 
generally  held  to  apply  where  a  city  changes  the  grade  of  a  street  so 
as  to  obstruct  the  right  of  access  qf  an  abutting  owner  and  inflict 
special  and  consequential  damages.^^  And  it  has  been  held  that  injury 


*'City  of  Omaha  v.  Kramer,  25 
Neb.  489,  41  N.  W.  295,  13  Am.  St. 
504;  Chicago  &c.  R.  Co.  v.  Hazels,  26 
Neb.  364,  42  N.  W.  93.  Compare 
Stehr  v.  Mason  City  &c.  R.  Co.,  77 
Neb.  641,  110  N.  W.  702,  703,  124 
Am.  St.  872.  See  also,  City  of  Den- 
ver V.  Boyer,  7  Colo.  113,  2  Pac.  6; 
Tidewater  R.  Co.  v.  Shartzer,  107 
Va.  562,  59  S.  E.  407,  17  L.  R.  A. 
(N.  S.)  1053. 

«Rigney  v.  City  of  Chicago,  102 
111.  64;  Aldrlch  v.  Metropolitan  &c. 
Co.,  195  111.  456,  63  N.  B.  155;  Bast 
St.  Louis  V.  O'Flynn,  119  111.  200, 
10  N.  B.  395,  59  Am.  Rep.  795;  Metro- 
politan &c.  R.  Co.  V.  GoU,  100  111. 
App.  323;  Peel  v.  City  of  Atlanta, 
85  Ga.  138,  11  S.  E.  582,  8  L.  R.  A. 
787;  Pause  v.  Atlanta,  98  Ga.  92,  26 
S.  B.  489,  58  Am.  St.  290.  See  also. 
Brown  v.  Board,  124  Cal.  274,  57 
Pac.  32;  Lake  Roland  El.  Co.  v. 
Hibernian  Soc,  83  Md.  420,  34  Atl. 
1017;  Trinity  &c.  R.  Co.  v.  Meadows, 
73  Tex.  32,  11  S.  W.  145,  3  L.  R.  A. 
365;  Smith  v.  St.  Paul  &c.  Ry.  Co., 
39  Wash.  355,  81  Pac.  840,  109  Am. 
St.  889. 

^  See  railroad  cases  cited  in  2  El- 
liott on  Railroads  (2d  ed.),  §  978, 
notes  399,  400;  also  City  of  Pueblo 
v.  Strait,  20  Colo.  13,  36  Pac.  789,  46 
Am.  St.  273;  City  of  Chicago  v. 
Burkey,  158  111.  103,  42  N.  E.  178,  29 
L.  R.  A.  568,  49  Am.  St.  142;  Ed- 
mondson  v.  Pittsburgh  &c.  R.  Co., 
Ill  Pa.  St.  316,  2  Atl.  404;  Niehaus 
v.  Cooke,  134  Ala.  223,  32  So.  728; 
Louisville  &c.  R.  Co.  v.  Brinton,  109 
Ky.  180,  58  S.  W.  604;    Eachus  v. 


Los  Angeles,  130  Cal.  492,  62  Pac. 
829,  80  Am.  St.  147;  O'Brien  v.  Phil- 
adelphia, 150  Pa.  St.  589,  30  Am. 
St.  832,  and  note;  Forest  v.  Pennsyl- 
vania R.  Co.,  212  Pa.  St.  213,  61  Atl. 
829.  See  also  Lentell  v.  Boston  &c. 
R.  Co.,  202  Mass.  115,  88  N.  E.  765. 

"Eachus  V.  Los  Angeles,  130  Cal. 
492,  62  Pac.  829,  80  Am.  St.  147; 
Denver  v.  Bonesteel,  30  Colo.  105,  69 
Pac.  595;  City  of  Macon  v.  Wing,  113 
Ga.  90,  38  S.  E.  392;  Peel  v.  Atlanta, 
85  Ga.  138,  11  S.  E.  582,  8  L.  R.  A. 
787;  City  of  Bloomington  v.  Pollock, 
141  111.  346,  31  N.  E.  146;  Winetka 
V.  Clifford,  201  111.  475,  66  N.  E. 
384;  Layman  v.  Beeler,  113  Ky.  221, 
67  S.  W.  995;  Cassell  v.  Board  &c.  of 
Nicholasville,  —  Ky.  — ,  119  S.  W. 
788;  Dickermah  v.  Duluth,  88  Minn. 
288,  92  N.  W.  119;  Hickman  v.  Kan- 
sas City,  120  Mo.  110,  25  S.  W.  225,  41 
Am.  St.  684,  23.  L.  R.  A.  658;  Less 
V.  Butte,  28  Mont.  27,  72  Pac.  140, 
61  L.  R.  A.  608,  98  Am.  St.  545; 
Grant  v.  Hyde  Park,  67  Ohio  St. 
166,  65  N.  E.  891;  Searle  v.  Lead,  10 
S.  Dak.  312,  73  N.  W.  101,  39  L.  R. 
A.  345;  Whittaker  v.  Deadwood,  12 
S.  Dak.  608,  82  N.  W.  202.  See  also, 
Hamilton  County  v.  Rape,  101  Tenn. 
222,  47  S.  W.  416;  Ft.  Worth  v. 
Howard,  3  Tex.  Civ.  App.  537,  22  S. 
W.  1059.  But  compare  Leiper  v. 
Denver,  36  Colo.  110,  85  Pac.  849.  7 
L.  R.  A.  (N.  S.)  1(58.  A  county  is 
within  such  a  provision  relating  to 
"municipal  and  other  corporations." 
Dallas  County  v.  Dillard,  156  Ala. 
354,  47  So.  135,  18  L.  R.  A.  (N.  S.) 
884. 
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to  buildings  caused  by  removal  o£  lateral  support  is  also  included."^ 
The  courts,  as  will  be  noted  from  what  has  just  been  stated,  have  not 
all  given  exactly  the  same  meaning  and  effect  to  such  constitutional 
provisions,  a  few  of  the  courts  stating  the  rule  even  more  liberally 
than  in  the  decisions  from  which  we  have  quoted,  and  others  confining 
it  to  cases  in  which  an  action  would  lie  at  common  law,  or  the  like ; 
but,  as  shown  by  the  authorities  cited  below,  such  constitutional  provi- 
sions are  generally  construed  and  applied  as  imposing  a  liability,  in 
many  instances  at  least,  for  consequential  injuries  for  which  no  lia- 
bility would  otherwise  exist  in  most  of  the  states.^* 


"Fernandls  v.  Great  Northern  R. 
Co.,  41  Wash.  486,  84  Pac.  18,  5  L. 
R.  A.  (N.  S.)  1086.  See  also,  John- 
son V.  City  of  St.  Louis,  137  Fed. 
439. 

"See  generally.  New  Decatur  v. 
Scharfenberg,  147  Ala.  367,  41  So. 
1024;  Orange  Belt  R.  Co.  v.  Craver, 
32  Fla.  28,  13  So.  444;  Schroeder  v. 
Joliet,  189  111.  48,  59  N.  B.  550,  52 
L.  R.  A.  634;  Thoman  v.  Covington, 
23  Ky.  L.  R.  117,  62  S.  "W.  721;  Lay- 
man v.  Beeler,  113  Ky.  221,  67  S. 
"W.  995;  Sallden  v.  Little  Falls,  102 
Minn.  358,  113  N.  "W.  884,  13  L.  R. 
A.  (N.  S.)  790,  120  N.  W.  635; 
Omaha  v.  Kramer,  25  Neb.  489,  41 
N.  "W.  295,  13  Am.  St.  504;   Omaha 

18 — Elliott  R.  and  S. 


&c.  R.  Co.  v.  Brown,  22  Neb.  355,  35 
N.  W.  188;  St.  Louis  &c.  R.  Co.  v. 
Knapp,  160  Mo.  396,  61  S.  W.  300; 
Less  V.  Butte,  28  Mont.  27,  72  Pac. 
140,  61  L.  R.  A.  601,  98  Am.  St.  345; 
Bdmondson  v.  Pittsburgh  &c.  R.  Co., 
Ill  Pa.  St.  316,  2  Atl.  404;  Philadel- 
phia's Appeal,  191  Pa.  St.  153,  43 
Atl.  88;  Gainesville  &c.  R.  Co.  v. 
Hall,  78  Tex.  169,  14  S.  W.  259,  22 
Am.  St.  42,  9  L.  R.  A.  398;  Kimball 
V.  Salt  Lake  City,  32  Utah  253,  90 
Pac.  395,  10  L.  R.  A.  (N.  S.)  483; 
Lund  V.  Idaho  &c.  R.  Co.,  50  Wash. 
574,  97  Pac.  665;  Lovett  v.  West 
Virginia  &c.  Gas  Co.,  65  W.  Va.  739, 
65  S.  E.  196. 
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§  238.  (313)  Property  of  state  or  TJnited  States. — ^Property  owned 
by  the  United  States  and  used  for  a  public  purpose  cannot  be  seized 
by  virtue  of  a  state  statute.^  As  it  is  now  settled  that  the  TJnited  States 


^  United  States  v.  Chicago,  7  How. 
(U.  S.)  185,  12  L.  ed.  660;  United 
States  V.  Armes,  24  Fed.  Cas.  No. 
14441,  1  Woodb.  &  M.  76.  See  also. 
Ft.  Leavenworth  R.  Co.  v.  Lowe,  114 
U.  S.  525,  29  L.  ed.  264,  5  Sup.  Ct. 
995;  Barrett  v.  Palmer,  135  N.  Y. 
336,  31  N.  E.  1017,  31  Am.  St.  835, 
17  L.  R.  A.  720n.  If  the  decision  in 
United  States  v.  Railroad  Bridge,  6 
McLean  (U.  S.)  517,  can  be  regarded 
as  law,  it  would  be  within  the  power 
of  a  state  to  condemn  land  held  by 
the  United  States  as  a  private  pro- 
prietor. See  also.  Union  Pac.  R.  Co. 
V.  Burlington  &c.  R.  Co.,  3  Fed.  106; 
Grinter  v.  Kansas  Pac.  R.  Co.,  23 
Kan.  642;  Hendricks  v.  Johnson,  6 
Porter  (Ala.)  472.  But  §  2477  Rev. 
St.  U.  S.  (U.  S.  Comp.  St.  1901, 
p.   1567)    grants   right  of  way  for 


highways  over  public  lands  not  used 
for  public  purposes.  See  Molyneux 
V.  Grimes,  78  Kan.  830,  98  Pac.  278; 
ThoU  V.  Koles,  65  Kan.  802,  70  Pac. 
881;  People  v.  Pitkin  County  Dist. 
Ct.,  11  Colo.  147,  17  Pac.  298;  ante, 
§  203.  As  to  diverting  water  of  in- 
terstate stream,  see  Pine  v.  New 
York,  112  Fed.  98,  50  C.  C.  A.  145 
(reversed  on  another  point  in  New 
York  V.  Pine,  185  U.  S.  93,  46  L.  ed. 
820,  22  Sup.  Ct.  592).  A  railroad 
company  chartered  by  congress  is 
held  not  such  a  federal  agency  that 
its  property  cannot  be  taken  under 
the  eminent  domain  of  a  state. 
North  Pac.  R.  Co.  v.  St.  Paul  &c. 
Co.,  3  Fed.  702;  Union  Pac.  R.  Co.  v. 
Burlington  &c.  Co.,  1  McCrary  (U. 
S.)  452;  Union  Pac.  R.  Co.  v.  Leav- 
enworth &c.  R.  Co.,  29  Fed.  728. 
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may  condemn  land  when  required  by  it  for  a  public  purpose,^  it  would 
seem  to  clearly  result  that  a  state  cannot  condemn  land  for  the  United 
States.^  It  is  doubtless  within  the  authority  of  the  law-making  power 
of  a  state  to  empower  a  corporation  to  condemn  land  of  which  the  state 
is  the  owner,  but  it  ought  not  to  be  assumed  in  the  absence  of  clear 
words  authorizing  a  seizure  of  land  owned  and  used  by  the  state  for  a 
public  purpose  that  the  legislature  intended  to  confer  authority  to 
appropriate  such  land.  If  the  rule  should  be  no  stricter,  it  should,  at 
least,  be  as  strict  as  in  cases  where  land  already  devoted  to  a  public 
purpose  is  sought  to  be  devoted  to  a  new  or  additional  use,  and  in  such 
cases  it  is  well  settled  that  there  cannot  be  a  second  seizure  unless  the 
statute  in  express  words  or  by  very  clear  implication  has  authorized  it. 
For  this  reason  it  cannot,  as  we  think,  be  justly  held  that  a  statute 
conferring  in  general  terms  authority  to  construct  a  highway  from 
one  point  to  another  grants  authority  to  seize  property  of  the  state  held 
for  a  public  use.* 


=  Kohl  V.  United  States,  91  U.  S. 
367,  23  L.  ed.  449.  Compare  Pollard 
V.  Hagan,  3  How.  (U.  S.)  212,  11  L. 
ed.  565;  ante,  §  207  (184). 

=  In  Trombley  v.  Humphrey,  23 
Mich.  471,  9  Am.  Rep.  94,  it  was 
held  that  a  state  could  not  condemn 
land  for  the  use  of  the  United 
States.  See  also,  Darlington  v. 
United  States,  82  Pa.  St.  382,  22  Am. 
Rep.  766;  Jones  v.  United  States,  48 
"Wis.  385,  4  N.  "W.  519.  But  in  Red- 
dall  v.  Bryan,  14  Md.  444,  74  Am. 
Dec.  550,  and  in  Burt  v.  Merchants' 
&c.  Co.,  106  Mass.  356,  8  Am.  Rep. 
339,  a  different  rule  was  asserted. 
See  also.  Ft.  Leavenworth  R.  Co.  v. 
Lowe,  114  U.  S.  525,  29  L.  ed.  264,  5 
Sup.  Ct.  995.  Under  the  decision  in 
Pollard  V.  Hagan,  3  How.  (U.  S.) 
212,  11  L.  ed.  565,  there  was  reason 
for  holding  the  doctrine  declared  in 
Maryland  and  Massachusetts,  hut, 
since  it  has  been  settled  that  the 
United  States  may  seize  land  under 
the  power  of  eminent  domain,  it 
would  seem  that  the  seizure  cannot 
be  made  for  it  by  a  state.  But  see 
Lancey  v.  King  Co.,  15  Wash.  9,  45 
Pac.  645,  34  L.  R.  A.  817;  In  re 
United  States,  96  N.  Y.  227. 

•In  the  case  of  Indiana  Central 
R.  Co.  v.  State,  3  Ind.  421,  a  doc- 


trine opposed  to  that  of  the  text  is 
asserted,  but  we  do  not  believe  that 
the  decision  can  be  sustained.  It  is 
contrary  to  the  rule  declared  in 
Mayor  of  Atlanta  v.  Central  R.  Co., 
53  Ga.  120;  Matter  of  Ninth  Ave., 
45  N.  Y.  729;  St.  Louis  &c.  R.  Co.  v. 
Blind  Institution,  43  111.  303.  See 
also,  Seattle  &c.  R.  Co.  v.  State, 
7  Wash.  150,  34  Pac.  551,  88  Am.  St. 
866,  22  L.  R.  A.  217;  Oregon  R.  Co. 
V.  Portland,  9  Ore.  231;  State  v. 
Cincinnati  &c.  R.  Co.,  37  Ohio  St. 
157;  Att'y-Gen.  v.  Hudson  Tunnel 
R.  Co.,  27  N.  J.  Eq.  176;  Matter  of 
Utica,  73  Hun  (N.  Y.)  256,  26  N.  Y. 
S.  564.  Where  the  state  holds  as  a 
mere  proprietor,  there  is  reason  for 
a  different  rule.  Hobart  v.  Ford,  6 
Nev.  77;  Benson  v.  Mayor,  10  Barb. 
(N.  Y.)  223;  Burbank  v.  Fay,  65  N. 
Y.  57.  See  also.  State  v.  District 
Court  of  Ramsey  County,  74  Minn. 
177,  79  N.  W.  971;  St.  Paul  &c.  R. 
Co.,  In  re,  34  Minn.  227,  25  N.  W. 
345;  Hollister  v.  State,  9  Idaho  8, 
71  Pac.  541;  Lake  Whatcom  Log- 
ging Co.  v.  Callvert,  33  Wash.  126, 
73  Pac.  1128.  A  state  may  authorize 
condemnation  of  land  in  the  hand 
of  its  own  grantee.  Brimmer  v. 
Boston,  102  Mass.  19;  Philadelphia 
&c.    Co.    V.    Philadelphia,    9    Phil. 
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§  239.  (314)  All  private  property  subject  to  eminent  domain. — 
Private  property  of  every  kind,  no  matter  by  whom  owned,  may,  as  a 
rule,  be  seized  when  the  public  necessity  demands  it.^  Land,  timber, 
stone,  gravel,  water  and  water  rights,  may  be  appropriated  for  the 
public  ways.*  And  so  may  a  right  of  way  over  land,  or  any  easement 
or  right  connected  with  it.''  In  short,  there  is  no  species  of  property 
nor  any  kind  of  property  rights,  legal  or  equitable,  which  may  not  be 
seized  under  the  right  of  eminent  domaia.^    All  properly,  and  all 


(Pa.)  563;  Jackson  v.  Winn's  Heirs, 
4  Llttell  (ky.)  322;  Young  v.  Mc- 
Kenzie,  3  Oa.  31;  Beekman  v.  Sara^ 
toga  &c.  Co.,  3  Paige  {N.  Y.)  45,  22 
Am.  Dec.  679n. 

"  Bailey  v.  Miltenberger,  31  Pa.  St. 
37;  People  v.  Mayor,  32  Barb.  (N. 
Y.)  102;  United  States  v.  Railroad 
Bridge  Co.,  6  McLean  (U.  S.)  517; 
Grlnter  v.  Kansas  &c.  R.  Co.,  2S 
Kan.  642;  Illinois  Central  R.  Co.  v. 
United  States,  20  Law  Rep.  630; 
Union  Pacific  &c.  R.  Co.  v.  Burling- 
ton &c.  Co.,  3  Fed.  106;  United  States 
V.  Chicago,  7  How.  (U.  S.)  185, 189, 12 
L.  ed.  660;  Indiana  &c.  Co.  v.  State,  3 
Ind.  421;  Wells  v.  Somerset  &c.  R. 
Co.,  47  Me.  345,  and  authorities 
cited  in  following  notes. 

"Wheelock  v.  Young,  4  Wend. 
(N.  Y.)  674;  Bliss  v.  Hosmer,  15 
Ohio  44;  Ferree  v.  School  Dist.,  76 
Pa.  St.  376;  Jerome  v.  Ross,  7 
Johns.  Ch.  (N.  Y.)  315,  11  Am.  Dec. 
484n;  Strohecker  v.  Alabama  R. 
Co.,  42  Ga.  509;  Watkins  v.  Walker, 
18  Tex.  585,  70  Am.  Dec.  298;  New 
York  Cent.  R.  Co.,  In  re,  77  N.  Y. 
248;  Arnold  v.  Hudson,  55  N.  Y. 
661;  Galena  &c.  Co.  v.  Haslam,  73 
111.  494;  Boston  &c.  Co.  v.  Old  Col- 
ony &c.  Co.,  14  Allen  (Mass.)  444; 
Gardner  v.  Newburgh,  2  Johns.  Ch. 
(N.  Y.)  162;  Bigelow  v.  Draper,  6 
N.  Dak.  152,  69  N.  W.  570.  See  also, 
Hopkins  v.  Florida  Cent.  &c.  R.  Co., 
97  Ga.  107,  25  S.  E.  452;  Baltimore 
&c.  R.  Co.  V.  Thompson,  10  Md.  76; 
Teter  v.  West  Virginia  &c.  R.  Co., 
35  W.  Va.  433,  14  S.  E.  146;  Balliet 
V.  Commonwealth,  17  Pa.  St.  509, 
55  Am.  Dec.  581.  See  as  to  tide 
lands,  Shamberg  v.  New  Jersey 
Shore  Line  R.  Co.,  72  N.  J.  L.  140, 
60   Atl.   46;    Matter   of   New  York 


Cent.  &c.  R.  Co.,  77  N.  Y.  248;  State 
V.  King  County  Super.  Ct.  31  Wash. 
445,  72  Pac.  89,  66  L.  R.  A.  897,  and 
note.  And  to  the  effect  that  riparian 
rights  and  easements  are  subject  to 
condemnation  without  taking  the 
land  itself,  see  State  v.  Superior 
Court  of  Chehalis  County,  48  Wash. 
277,  93  Pac.  423,  125  Am.  St.  927,  17 
L.  R.  A.  (N.  S.)  1005,  and  note. 

'Johnston  v.  Old  Colony  R.  Co., 
18  R.  I.  642,  29  Atl.  594,  49  Am.  St. 
800;  Town  of  Rensselaer  v.  Leopold, 
106  Ind.  29,  5  N.  E.  761;  Buffalo  &c. 
R.  Co.  V.  Overton,  35  Hun  (N.  Y.) 
157;  Ray  v.  New  York  &c.  R.  Co., 
34  App.  Div.  (N.  Y.)  3,  53  N.  Y.  S. 
1052;  Ross  v.  Georgia  &c.  R.  Co.,  33 
S.  Car.  477,  12  S.  E.  101;  Albright 
V.  Sussex  County  &c.,  68  N.  J.  L. 
523,  53  Atl.  612;  Southern  Kan.  R. 
Co.  v.  Oklahoma  City,  12  Okla.  82, 
69  Pac.  1050;  Burnett  v.  Common- 
wealth, 169  Mass.  417,  48  N.  E.  758; 
Deavitt  v.  Washington  County,  75 
Vt.  156,  53  Atl.  563. 

8  Kip  V.  New  York  &c.  Co.,  67  N. 
Y.  227;  Watson  v.  New  York  &c.  Co., 
47  N.  Y.  157;  Prospect  Park  &c.  Co., 
In  re,  67  N.  Y.  371;  Chicago  &c.  Ry. 
Co.  V.  Garrett,  239  111.  297,  87  N.  E. 
1009,  130  Am.  St.  229;  Chicago  &c. 
Ry.  Co.  V.  Miller,  233  111.  508,  84  N. 
E.  683;  Cobb  v.  Boston,  109  Mass. 
438;  North  Pa.  Co.  v.  Davis,  26 
Pa.  St.  238;  Alabama  &c.  Co.  v.  Ken- 
ney,  39  Ala.  307;  East  Tenn.  &c.  Co. 
v.  Love,  3  Head  (Tenn.)  63;  Se- 
combe  v.  Railroad  Co.,  23  Wall.  (U. 
S.)  .108,  23  L.  ed.  67;  Pause  v.  City 
of  Atlanta,  98  Ga.  92,  26  S.  B.  489,  58 
Am.  St.  290;  Spokane  Falls  &c.  R. 
Co.  V.  Ziegler,  167  U.  S.  65,  42  L.  ed. 
79,  17  Sup.  Ct.  728;  Long  Island  &o. 
Co.  V.  Brooklyn,  166  U.  S.  685,  41  L. 
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rights  in  property,  are  held  subject  to  this  inherent  attribute  of  sov- 
ereignty." 

§  240.    Illustrative  cases  as  to  property  that  may  be  taken. — The 

general  rule  stated  in  the  last  preceding  section  is  so  broad  and  com- 
prehensive that  there  is,  perhaps,  no  need  to  refer  in  detail  to  illus- 
trative cases  other  than  those  mentioned  in  that  section.  It  may  be 
well,  however,  to  consider  some  of  the  decisions  in  regard  to  particular 
kinds  of  property  about  which  there  would  seem  to  be  some  question  if 
there  were  any  exceptions  to  the  rule  not  made  by  constitution  or  stat- 
ute. Buildings,  including  dwelling  houses,^"  and  even  a  homestead,^^ 
may  be  condemned  unless  exempt  under  some  provision  of  the  consti- 
tution or  statute.  This  is  also  true  of  lands  and  property  used  for 
educational  or  religious  purposes,^^  or  for  a  cemetery.^'  So,  as  shown 
in  the  last  preceding  section,  easements  are  subject  to  be  taken  under 
the  power  of  eminent  domain,  and  it  seems  pretty  well  settled  that 
riparian  rights  and  the  like  are  subject  to  condemnation  even  without 


ed.  1165,  17  Sup.  Ct.  718  (contract 
may  betaken);  Dickinson  v.  Consoli- 
dated Trac.  Co.,  114  Fed.  232.  But 
see  Chicago  &c.  R.  Co.  v.  Need,  2 
Kan.  App.  492,  43  Pac.  997. 

"Towanda  Bridge  Co.,  In  re,  91 
Pa.  St.  216;  Richmond  &c.  R.  Co.  v. 
Louisa  R.  Co.,  13  How.  (U.  S.)  71, 
83,  14  L.  ed.  55;  Crosby  v.  Hanover, 
36  N.  H.  404,  420;  Port  Plain  Co.  v. 
Smith,  30  N.  Y.  44;  Philadelphia 
&c.  Co.'s  Appeal,  102  Pa.  St.  123; 
Grand  Rapids  Street  R.  Co.  v.  West 
Side  &c.  Co.,  48  Mich.  433,  12  N.  W. 
643;  New  Orleans  &c.  Co.  v.  South- 
ern Tel.  Co.,  53  Ala.  211;  Martin  v. 
Gleason,  139  Mass.  183,  29  N.  E.  664; 
Strickler  v.  City  of  Colorado 
Springs,  16  Colo.  61,  26  Pac.  313,  25 
Am.  St.  245;  Duffy  v.  New  Orleans, 
49  La.  Ann.  114,  21  So.  179;  Western 
Union  &c.  Co.  v.  American  &c.  Co.,  65 
Ga.  160,  38  Am.  Rep.  781n;  White 
River  Turnp.  Co.  v.  Vermont  Cent. 
R.  Co.,  21  Vt.  590;  Philadelphia  &c. 
Co.  v.  Philadelphia,  47  Pa.  St.  325; 
Commonwealth  v.  Essex,  13  Gray 
(Mass.)  239,  247;  Metropolitan  City 
R.  Co.  V.  Chicago  &c.  Co.,  87  III. 
317;  New  Castle  &c.  Co.  v.  Peru  &c. 
R.  Co.,  3  Ind.  464;  Baltimore  &  H. 
Turnp.  Co.  v.  Union  R.  Co.,  35  Md. 


224,  6  Am.  Rep.  397.  Money,  how- 
ever, cannot  be  taken  as  a  general 
rule.  Burnett  v.  Sacramento,  12 
Cal.  76,  73  Am.  Dec.  518;  Gary  Li- 
brary v.  Bliss,  151  Mass.  364,  25  N. 
E.  92,  7  L.  R.  A.  765n.  But  see  Peo- 
ple V.  Brooklyn,  9  Barb.  (N.  Y.) 
585. 

"Mangles  v.  Hudson  County,  55 
N.  J.  L.  88,  25  Atl.  322,  17  L.  R.  A. 
785;  Marlor  v.  Philadelphia  &c.  R. 
Co.,  166  Pa.  St.  524,  31  Atl.  255; 
Forney  v.  Tremont  &c.  R.  Co.,  23 
Neb.  465,  36  N.  W.  806;  Wells  v. 
Somerset  &c.  R.  Co.,  47  Me.  345. 

"  Jockheck  v.  Shawnee  County,  53 
Kan.  780,  37  Pac.  621. 

"  Belfast  Academy  v.  Salmond,  11 
Me.  109;  University  of  Minn.  v.  St. 
Paul  &c.  R.  Co.,  36  Minn.  447,  31 
N.  W.  936;  Board  of  Street  Opening, 
In  re,  133  N.  Y.  329,  31  N.  E.  102, 
28  Am.  St.  640,  16  L.  R.  A.  180. 

"Board  of  Street  Opening,  In  re, 
13S  N.  Y.  329,  31  N.  E.  102,  28  Am. 
St.  640,  16  L.  R.  A.  180.  See  also, 
Woodmere  Cemetery  v.  Roulo,  104 
Mich.  595,  62  N.  W;  1010.  For  stat- 
ute excepting  or  exempting  ceme- 
tery, see  Hyde  Park  v.  Oakwoods 
Cemetery  Ass'n,  119  111.  141,  7  N. 
E.  627. 
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an  appropriation  of  the  land  itself.^*  Contracts,^^  and  shares  of  stock 
in  a  corporation^*  have  also  been  taken  under  this  power.  Mortgaged 
property/^  and  even  property  in  the  hands  of  a  receiver^^  may  be  taken 
in  a  proper  case.  So  may  land  or  an  estate  therein  even  where  the 
owner  is  under  legal  disability.'^' 

§  241.  (215)  Corporate  franchises. — Franchises  granted  by  the 
sovereign  to  private  corporations  or  political  subdivisions  must  yield 
to  later  and  more  urgent  public  necessities.  The  exercise  of  the  power 
of  eminent  domain  does  not  violate  or  impair  the  obligation  of  con- 
tracts, and  the  grant  of  corporate  franchises  does  not  preclude  the 
government  from  promoting  the  public  welfare  by  authorizing  the  de- 
struction of  the  granted  franchises  whenever  the  public  necessity  de- 
mands it.^°  The  validity  of  the  contract  between  the  government  and 


"  State  V.  Superior  Court  of  Che- 
halis  County,  48  Wash.  277,  93  Pac. 
423,  125  Am.  St.  927,  17  L.  R.  A.  (N. 
S.)  1005n;  Bigelow  v.  Draper,  6  N. 
Dak.  152,  69  N.  W.  570;  Crawford 
County  v.  Hathaway,  76  Neb.  352, 
93  N.  W.  781,  108  Am.  St.  647,  60 
L.  R.  A.  889,  9  L.  R.  A.  (N.  S.) 
1127n;  Martin  v.  Gleason,  139  Mass. 
183,  29  N.  E.  664;  Ingraham  v.  Cam- 
den &c.  Co.,  82  Me.  335,  19  Atl.  861. 
See  also  Clear  Creek  Water  Co.  v. 
Gladeville  Imp.  Co.,  107  Va.  278,  58 
S.  E.  586.  But  compare  Roanoke 
City  V.  Berkowitz,  80  Va.  616;  Char- 
lottesville V.  Mayry,  96  Va.  383,  31 
S.  E.  520  (both  under  an  earlier 
statute  than  the  first  Virginia  case 
above  cited) ;  Edgewood  Water  Co. 
V.  Troy  &c.  Co.,  7  Pa.  Co.  Ct.  473. 
See  where  statute  was  held  invalid 
because  not  providing  for  compensa- 
tion, Watauga  Water  Co.  v.  Scott, 
111  Tenn.  321,  76  S.  W.  888.  And 
see  generally  Grey  v.  Paterson,  60 
N.  J.  Eq.  385,  45  Atl.  995,  83  Am. 
St.  642,  48  L.  R.  A.  717;  Paterson 
V.  East  Jersey  Water  Co.  (N.  J.), 
70  Atl.  472;  and  other  cases  cited 
in  note  in  17  L.  R.  A.  (N.  S.)  1007, 
1008. 

"Long  Island  Water  Supply  Co. 
V.  Brooklyn,  166  U.  S.  685,  41  L.  ed. 
1165,  17  Sup.  Ct.  718. 

"Dickinson  v.  Consolidated  Trac. 
Co.,  114  Fed.  232;  New  York  &c.  R. 


Co.  v.  Offield,  77  Conn.  417,  59  Atl. 
510,  78  Conn.  1,  60  Atl.  740;  Offield 
V.  New  York  &c.  R.  Co.,  203  U.  S. 
3,72,  51  L.  ed.  231,  27  Sup.  Ct.  72. 

"Alabama  &c.  R.  Co.  v.  Kenney, 
39  Ala.  307;  Burns  v.  Rock  County 
School  Dist.,  61  Neb.  351,  85  N.  W. 
284;  2  Elliott  on  Railroads,  (2d  ed.), 
§  963. 

"Western  Union  Tel.  Co.  v.  At- 
lantic &c.  Co.,  7  Biss.  (U.  S.)  367; 
Central  R.  Co.  v.  Pennsylvania  R. 
Co.,  31  N.  J.  Eq.  475. 

"East  Tenn.  &c.  R.  Co.  v.  Love, 
3  Head  (Tenn.)  63;  Watson  v.  New 
York  Central  R.  Co.,  47  N.  Y.  157; 
Indiana  &c.  R.  Co.  v.  Brittingham, 
98  Ind.  294;  2  Elliott  on  Railroads 
(2d  ed.),  §  964. 

''"Eastern  &c.  Co.  v.  Boston  R. 
Co.,  Ill  Mass.  125,  15  Am.  Rep.  13 
(per  Colt,  J.);  West  River  Bridge 
Co.  V.  Dix,  6  How.  (U.  S.)  507,  12 
L.  ed.  535;  Pomeroy  Const.  Law, 
392;  Raritan  R.  Co.  v.  Delaware  &c., 
3  C.  E.  Green  (N.  J.  Eq.)  546;  Trus- 
tees of  Atlanta  University  v.  At- 
lanta, 93  Ga.  468,  21  S.  E.  74;  City 
of  Brooklyn,  In  re,  143  N.  Y.  596,  38 
N.  E.  983,  26  L.  R.  A.  270;  Kennebec 
Water  Dist.  v.  Waterville,  96  Me. 
234,  52  Atl.  774,  97  Me.  185,  54  Atl. 
6,  60  L.  R.  A.  856;  Kansas  &c.  Coal 
Co.  v.  Northwestern  Coal  &c.  Co., 
161  Mo.  288,  61  S.  W.  684,  84  Am. 
St.  717,  51  L.'R.  A.  936;   Baltimore 
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the  corporation  is  recognized  and  protected  in  the  provision  made  for 
compensation,  for,  if  the  corporation  secures  compensation  for  the' 
right  of  which  it  is  deprived,  its  contract  rights  are  preserved  Just  as 
are  those  of  private  citizens.^^  The  franchise  owned  by  a  corporation 
is  an  incorporeal  hereditament ;  it  cannot  have  rights  more  sacred  than 
those  of  the  citizen  in  his  corporeal  or  incorporeal  property,  and  there 
is  no  reason  for  making  a  distinction  in  favor  of  a  corporate  fran- 
chise.^^ But  one  corporation  cannot  condemn  the  franchise  of  another 
public  or  quasi-public  corporation  unless  it  is  given  the  power  to  do  so 
either  expressly  or  by  necessary  implication.^^ 

§242.  (216)  Part  or  all  of  corporate  franchise  may  be  taken. — It 

is,  doubtless,  more  difficult  to  determine  the  value  of  a  corporate  fran- 
chise than  to  ascertain  the  value  of  corporeal  property  owned  by  an 
individual,  but  this  furnishes  no  reason  for  claiming  immunity  from 
seizure.^*  In  all  cases  there  is  difficulty  in  arriving  at  a  just  value  of 
property,  but  the  demands  of  the  public  cannot  be  denied  upon  this 
ground.  Although  the  franchise  is  only  impaired  and  not  entirely  de- 
stroyed, there  must  be  compensation,  and  the  amount  must  be  com- 
mensurate with  the  extent  of  the  injury  inflicted  upon  the  corporation 
owning  the  franchise.^^    The  entire  franchise  of  the  corporation  may 

&c.  Turnp.  Co.  v.  Baltimore  &c.  R.  Commonwealtli  v.  Penn.  Canal  Co., 

Co.,   81  Md.   247,  81  Atl.   854;    Cov-  66  Pa.  St.  41,  5  Am.  Rep.  329;  North 

ington   &c.   Turnp.   Co.  v.   Sandford  Carolina  &c.  R.  Co.  v.  Carolina  Cent. 

(Ky.),  20  S.  W.  1031,  14  Ky.  L.  689.  R.  Co.,  83  N.  Car.  489;    Sunderland 

^West  River  Bridge  Co.  v.  Dix,  6  Bridge  Case,  122  Mass.  459;   Dunlap 

How.    (U.   S.)    507,   12   L.   ed.   535;  v.  Toledo  &C.  R.  Co.,  50  Mich.  470, 

Trustees   of   Atlanta   University   v.  15  N.  W.  555;  Richmond  &c.  R.  Co. 

Atlanta,  93  Ga.  468,  21  S.  E.  74;  City  v.   Louisa  R.   Co.,  13  How.    (U.   S.) 

of  Terre  Haute  v.  Bvansvllle  &c.  R.  71,  14  L.  ed.  55. 
Co.,  149  Ind.  174,  46  N.  B.  77,  78,  37        ==  Boston  &c.  R.  Co.  v.  Salem  &c. 

L.  R.  A.  189.  R.  Co.,  2  Gray  (Mass.)  1;   Flatbush 

^'^  Enfield  Bridge  Co.  v.  Hartford,  Avenue,  Matter  of,  1  Barb.   (N.  Y.) 

17    Conn.    40,    42    Am.    Dec.    716n;  286;  2  Elliott  on  Railroads  (2d  ed.). 

Backus  v.  Lebanon,  11  N.  H.  19,  35  §   967;    Central   City  &c.   R.   Co.   v. 

Am.  Dec.  466;  Central  Bridge  Co.  v.  Ft.   Clark   &c.   R.   Co.,   81    111.    523; 

Lowell,  15  Gray   (Mass.)   106;    New  Groff    v.    Bird-in-hand    Turnp.    Co., 

York  &c.   Co.  v.   Boston  R.  Co.,  36  144  Pa.  St.  150,  22  Atl.  834;    Davis 

Conn.     196;     James    River     Co.    v.  v.    East    Tennessee    &c.    R.    Co.,    87 

Thompson,     3     Gratt.     (Va.)     270;  Ga.   605,   13   S.  B.   567;    Postal  Tel. 

Tuckahoe    Canal    Co.    v.    Tuckahoe  Cable  Co.  v.  Norfolk  &c.  R.  Co.,  88 

R.  Co.,  11  Leigh    (Va.)    42,  36  Am.  Va.  920,  14  S.  E.  803;    Chattanooga 

Dec.  374;   Lafayette  Plank  Road  Co.  &c.  R.  Co.  v.  Felton,  69  Fed.  273. 
V.  New  Albany  R.   Co.,   13   Ind.  90,        ^Central  Bridge  Corp.  v.  Lowell, 

74  Am.  Dec.  246;  New  Castle  R.  Co.  15  Gray  (Mass.)  106. 
v.  Peru  R.  Co.,  3  Ind.  464;   Black  v.        ^  State    v.    Noyes,    47    Me.    189; 

Delaware  &c.  Co.,  24  N.  J.  Eq.  455;  Enfield    Bridge     Co.     v.     Hartford 
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be  appropriated  if  the  public  necessity  requires ;  thus,  as  was  said  in 
one  case/'  in  speaking  of  the  right  to  appropriate  a  railroad  for  the 
purpose  of  a  county  road,  an  existing  way  "may  be  taken  from  end  to 
end  if  the  public  necessity  requires."  The  public  are  not,  however, 
bound  to  appropriate  and  pay  for  the  entire  corporate  franchise ;  they 
need  only  take  and  pay  for  so  much  as  may  be  required  for  the  public 
.way.  It  is  not  in  the  power  of  the  corporation  which  owns  the  fran- 
chise to  compel  an  appropriation  of  the  entire  corporate  right;  but  it 
is  entitled  to  compensation  for  all  injury  legitimately  resulting  from 
the  appropriation,"'  and  we  suppose  the  physical  taking  of  a  part 
might  so  impair  the  whole  as  to  virtually  amount  to  a  taking  of  the 
entire  franchise.^* 

§  243.  (317)  Mere  diminution  of  business  by  grant  to  rival  corpo- 
ration is  not  a  taking — Police  regulations. — It  is  to  be  observed  that 
when  it  is  said  that  the  corporation  whose  franchises  are  impaired  is 
entitled  to  compensation,  something  more  is  meant  than  a  mere  inter- 
ference with  its  business  by  a  rival  invested  with  corporate  franchises 
of  a  similar  character.  Where  there  is  nothing  more  than  a  diminu- 
tion of  business  caused  by  the  grant  of  a  franchise,  there  is  no  right 
to  compensation,  although  the  corporation  first  erected  possesses  a 
charter  containing  no  reservation  of  a  right  to  repeal  or  amend."'  Thus 

Bridge  Co.,  17  Conn.  454,  44  Am.  '"Worcester  R.  Co.  v.  Railroad 
Dec.  556n;  St.  Louis  &c.  Co.  v.  N.  Commissioners,  118  Mass.  561;  Jer- 
W.  &c.  Co.,  69  Mo.  65;  Boston  &c.  sey  City  v.  Jersey  City  R.  Co.,  20 
Co.  V.  Salem  &c.  Co.,  2  Gray  (Mass.)  N.  J.  Eq.  61;  Metropolitan  R.  Co.  v. 
1;  Power  v.  Village  of  Athens,  99  Highland  St.  R.  Co.,  118  Mass.  290. 
N.  Y;  592,  2  N.  B.  609.  Exclusive  ^  The  taking  of  property  in  actual 
right  to  maintain  a  bridge  is  a  use  and  absolutely  necessary  to  the 
franchise  of  value.  Piscataqua  exercise  of  the  franchise  amounts. 
Bridge  Co.  v.  N.  H.  Bridge,  7  N.  H.  in  effect,  to  a  taking  of  the  fran- 
35.  Where  there  is  no  taking  the  chise  pro  tanto.  Fidelity  Trust  &c. 
owner  of  the  franchise  cannot  have  Co.  v.  Mobile  &c.  R.  Co.,  53  Fed.  687. 
compensation,  although  there  may  =»  Turnpike  Co.  v.  State,  3  Wall, 
be  some  consequential  injury.  Moses  (U.  S.)  210,  18  L.  ed.  180;  State  v. 
V.  Sanford,  11  Lea  (Tenn.)  731;  Noyes,  47  Me.  189;  Franklin  &c.  v. 
Richmond  &c.  Co.  v.  Rogers,  1  Du-  County  Court,  8  Humph.  (Tenn.) 
vail  (Ky.)  135;  Mills  v.  Com'rs,  3  342;  Bordentown  &c.  Co.  v.  Cam- 
Scam.  (111.)  53;  Pittsburgh  &c.  R.  den  &c.  Co.,  17  N.  J.  L.  314.  See 
Co.  v.  Jones,  111  Pa.  St.  204,  2  Atl.  also,  Baltimore  &c.  Tump.  Co.  v. 
410,  56  Am.  Rep.  260.  Baltimore  &c.  R.  Co.,  81  Md.  247, 
=»Crossley  V.  O'Brien,  24  Ind.  325,  31  Atl.  854;  Tuckahoe  Canal  Co.  v. 
87  Am.  Dec.  329.  See  also,  Monon-  Tuckahoe  &c.  R.  Co.,  11  Leigh  (Va.) 
gahela  Nav.  Co.  v.  United  States,  42,  36  Am.  Dec.  374;  Trustees  &c. 
148  U.  S.  312,  37  L.  ed.  463,  13  Sup.  v.  Atlanta,  93  Ga.  468,  21  S.  E.  74. 
Ct.  622;  Philadelphia  &c.  R.  Co.'s 
Appeal,  120  Pa.  St.  90,  13  Atl.  708. 
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a  toll  road  cannot  prevent  the  construction  of  a  free  road  running 
parallel  with  and  near  it,  even  though  the  effect  may  be  to  greatly 
diminish  the  receipts  of  toUs.^"  Eegulating  the  use  of  a  franchise 
under  the  police  power  is  not  a  taking  within  the  meaning  of  the  con- 
stitution.'^ But  this  rule  does  not  apply  to  everything  in  the  guise  of 
a  police  regulation.'" 

§244.  (318)  Property  already  devoted  to  a  public  use  may  be  con- 
demned.— The  power  to  take  property  for  public  use  is  not  restricted 
to  property  upon  which  the  right  has  not  been  exercised,  but  it  extends 
to  property  previously  appropriated.  Land  which  has  been  seized  for 
one  public  purpose  may  be  taken  for  another  whenever  the  public  neces- 
sity requires.  A  street  may  be  laid  upon  a  turnpike,  or  on  a  railroad, 
or  a  canal  may  be  seized  for  that  purpose.''   The  legislature  has  su- 


,"  Commonwealtli  v.  Eastern  R. 
Co.,  103  Mass.  254,  4  Am.  Rep.  555; 
Thorpe  v.  Rutland  &c.  Co.,  27  Vt. 
140,  62  Am.  Dec.  625.  A  railroad 
company  may  be  compelled  to  make 
wider  and  better  bridges,  and  to 
make  necessary  embankments  for 
new  highways  without  compensa- 
tion paid  or  tendered.  English  v. 
New  Haven  &c.  Co.,  32  Conn.  240; 
Albany  &c.  R.  Co.  v.  Brownell,  24 
N.  Y.  345,  overruling  Miller  v.  New 
York  &c.  Co.,  21  Barb.   (N.  Y.)   513. 

'^  Charles  River  Bridge  Co.  v. 
Warren  Bridge  Co.,  11  Pet.  (U.  S.) 
420,  9  L.  ed.  773.  And  see  Sixth 
Avenue  R.  Co.  v.  Kerr,  45  Barb.> 
(N.  Y.)  138;  Canyonville  &c.  R.  Co. 
V.  Stephenson,  8  Ore.  263;  Metro- 
politan R.  Co.  V.  Highland  R.  Co., 
118  Mass.  290;  Chicago  &c.  R.  Co.  v. 
City  of  Chicago,  140  111.  309,  29  N. 
E.  1109;  Gladson  v.  Minnesota,  166 
U.  S.  427,  41  L.  ed.  1064,  17  Sup.  Ct. 
627;  New  York  &c.  R.  Co.  v.  New 
York,  165  U.  S.  628,  41  L.  ed.  '853, 
17  Sup.  Ct.  418;  "Woodruff  v.  New 
York  &c.  R.  Co.,  59  Conn.  63,  20 
Atl.  17;  2  Elliott  Railroads,  §§  662, 
668.  See  also  Frazer  v.  Chicago,  186 
111.  480,  57  N.  E.  1055,  78  Am.  St. 
296,  51  L.  R.  A.  306;  Smith  v.  State, 
155  Ind.  611,  58  N.  E.  1044,  51  L.  R. 
A.  404,  for  application  of  the  same 
general  principal  in  the  case  of  in- 
dividual   and    private    rights.     But 


where  an  exclusive  franchise  is 
clearly  granted,  the  exclusive  na- 
ture of  the  franchise  constitutes 
property  of  value.  Binghamton 
Bridge,  3  Wall.  (U.  S.)  51,  18  L.  ed. 
137;  Parrott  v.  Lawrence,  2  Dill.  C. 
C.  (U.  S.)  332;  Bridge  Co.  v.  Ho- 
boken  Land  Co.,  1  Wall.  (U.  S.) 
116,  1,7  L.  ed.  571;  Bush  v.  Peru 
Bridge  Co.,  3  Ind.  21;  St.  Tammany 
Water  Works  v.  New  Orleans  Water 
Works,  120  U.  S.  64,  30  L.  ed.  563,  7 
Sup.  Ct.  405;  Enfield  Toll  Bridge 
Co.  V.  Hartford  &c.  R.  Co.,  17  Conn.  . 
40,  42  Am.  Dec.  716n. 

*"  Covington  &c.  Tump.  Co.  v. 
Sandford,  164  U.  S.  578,  41  L.  ed. 
560,  17  Sup.  Ct.  198;  Town  of  Lake 
View  V.  Rose  Hill  Cemetery,  70  111. 
191,  22  Am.  Rep.  71;  Cooley's  Const. 
Lim.,  610.  See  also  Spring  Valley 
Water  Works  Co.  v.  San  Francisco, 
124  Fed.  574;  Lathrop  v.  Racine, 
119  Wis.  461,  97  N.  W.  192. 

^Barber  v.  Andover,  8  N.  H.  398; 
Peirce  v.  Somersworth,  10  N.  H. 
369;  Armington  v.  Barnet,  15  Vt. 
745,  40  Am.  Dec,  705.  And  see 
Grand  Rapids  &c.  R.  Co.  v.  Grand 
Rapids  &c.  R.  Co.,  35  Mich.  265,  24 
Am.  Rep.  545;  Eastern  R.  Co.  v. 
Boston  &c.  R.  Co.,  Ill  Mass.  125,  15 
Am.  Rep.  13;  Evergreen  Cemetery 
Assn.  V.  New  Haven,  43  Conn.  234, 
21  Am.  Rep.  643;  City  of  Terre 
Haute  V.  Evansville  &c.  R.  Co.,  149 
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preme  power  over  the  subject,  limited  only  by  the  constitutional  pro- 
visions, and  when  it  exercises  this  authority,  the  presumption  is  that 
the  former  use  has  become  less  beneficial  to  the  public,  and  that  the 
necessity  of  the  public  demands  the  appropriation  of  the  property  to 
the  new  use.^* 

§  245.  (219)  Authority  to  take  property  previously  appropriated 
must  be  clearly  granted. — The  right  of  eminent  domain  is  a  dominant 
legislative  power  only  called  into  exercise  by  the  enactment  of  a  valid 
statute,  and  when  a  party  asserts  a  right  to  seize  land  previously  appro- 
priated to  a  public  use,  he  must  sustain  his  claim  by  producing  a 
statute  clearly  conferring  the  asserted  authority.  It  will  not  be  pre- 
sumed, in  the  absence  of  such  a  statute,  that  the  legislature  intended  to 
again  seize  property  which  had  been  once  appropriated.^^  The  author- 
ity to  take  property  seized  and  appropriated  to  another  public  use  may 
be  implied  from  the  language  of  the  statute,  but  this  can  only  be  so 
where  the  words  employed  and  the  evident  intent  of  the  statute  make 
it  clearly  the  duty  of  the  courts  to  give  force  to  the  implication.  The 
intent  of  the  legislature  to  destroy  the  rights  granted  by  former  stat- 


Ind.  174,  46  N.  E.  77,  37  L.  R.  A. 
189  (citing  Elliott  Railroads,  §§  964, 
966);  City  of  Boston  v.  Inhabitants 
of  Brookline,  156  Mass.  172,  30  N. 
E.  611,  and  authorities  cited. 

=*  Miller  V.  Craig,  11  N.  J.  Eq.  175; 
Talbot  V.  Hudson,  16  Gray  (Mass.) 
417. 

^  Lake  Shore  &c.  Co.  v.  New  York 
&c.  Co.,  8  Fed.  858;  Matter  of  Ninth 
Avenue,  45  N.  Y.  729;  Manhattan 
Co.,  Ex  parte,  22  Wend.  (N.  Y.) 
653;  City  of  Buffalo,  In  re,  68  N.  Y. 
167;  Boston  Water  Power  Co.  v. 
Boston,  23  Pick.  (Mass.)  360;  West 
Boston  Bridge  v.  Middlesex,  10  Pick. 
(Mass.)  270;  Bridgeport  v.  New  York 
&c.  R.  Co.,  36  Conn.  255,  4  Am.  Rep. 
63;  Commissioners  Central  Park, 
63  Barb.  (N.  Y.)  282;  Hickok  v. 
Hine,  23  Ohio  St.  523,  13  Am.  Rep. 
255n;  Hatch  v.  Cincinnati  R.  Co., 
18  Ohio  St.  92;  State  v.  Noyes,  47 
Me.  189;  Worcester  &c.  R.  Co.  v.  R. 
Com'rs,  118  Mass.  561;  State  v. 
Montclair  R.  Co.,  6  Vroom  (N.  J.) 
328;  New  York  &c.  Co.,  In  re,  20 
Hun  (N.  Y.)  201;  West  River 
Bridge  Co.  v.  Dix,  6  How.   (U.  S.) 


507,  543,  12  K  ed.  5S5;  Packer  v. 
Sunbury,  19  Pa.  St.  211;  Chesa- 
peake &c.  Co.  V.  Baltimore  &c.  Co., 
4  Gill  &  J.  (Md.)  1;  Lake  Shore  &c. 
R.  Co.  V.  Cincinnati  &c.  R.  Co.,  116 
Ind.  578,  19  N.  E.  440.  See  also, 
Baltimore  &c.  R.  Co.  v.  North,  103 
Ind.  486,  3  N.  E.  144;  Pt.  Wayne  v. 
Lake  Shore  &c.  R.  Co.,  132  Ind.  558, 
32  N.  E.  215,  32  Am.  St.  277,  IS  L. 
R.  A.  367  and  note;  Terre  Haute  v. 
Evansville  &c.  R.  Co.,  149  Ind.  174, 
46  N.  E.  77,  37  L.  R.  A.  189;  Indian- 
apolis &c.  R.  Co.  V.  Indianapolis  &c. 
Co.,  33  Ind.  App.  337,  67  N.  E.  1013. 
A  second  taking  of  any  kind  of 
property,  no  matter  by  whom 
owned,  may  be  authorized  by  the 
legislature,  but  there  must  be  a 
clear  grant  of  power  to  appropriate 
property  previously  appropriated. 
Rominger  v.  Simmons,  88  Ind.  453; 
Mobile  &c.  R.  Co.  v.  Alabama  &c.  Co., 
87  Ala.  520,  6  So.  404;  Appeal  of 
Sharon  R.  Co.,  122  Pa.  St.  533,  17 
Atl.  234,  9  Am.  St.  133n;  City  of 
Seymour  v.  Jeffersonville  &c.  R.  Co., 
126  Ind.  466,  4»7,  26  N.  E.  188  (cit- 
ing text). 
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utes  must  unequivocally  appear.  A  grant  of  authority  to  appropriate 
land  seized  under  former  statutes,  or  previously  seized  for  public  use, 
cannot,  ordinarily,  be  inferred  from  a  mere  general  grant.^"  The  gen- 
eral rule  is  that  if  the  two  uses  are  not  inconsistent,  and  both  may 
stand  together  without  material  impairment  of  the  first,  authority  for 
the  second  use  may  be  implied  from  a  general  granif  but  if  they  can- 
not co-exist  without  material  impairment  of  the  first,  authority  to  take 
for  the  second  cannot  be  implied  from  a  mere  general  grant  of  author- 
ity to  condemn.^* 

§  246.  Other  statements  of  the  rule  and  test. — Other  statements  of 
the  rule  and  the  test  for  determining  when  property  already  taken 
for  a  public  use  may  again  be  taken,  in  somewhat  different  language 
but  to  the  same  general  effect,  are  found  in  recent  cases.  Thus,  in  one 
of  them  it  is  said :  "Property  dedicated  to  a  public  use  cannot  be  taken 
for  another  public  use  under  the  general  law  conferring  the  right  of 
eminent  domain,  where  the  second  use  will  destroy  or  injure  the  use 
to  which  the  property  is  already  devoted.  To  authorize  a  second  con- 


'"New  Jersey  &c.  R.  Co.  v.  Long 
Branch  Commissioners,  39  N.  J.  L. 
28;  Matter  of  City  of  Buffalo,  68 
N.  Y.  167 ;  Inhabitants  of  Springfield 
V.  Connecticut  R.  Co.,  4  Cush. 
(Mass.)  63;  White  River  Turn.  Co. 
V.  Vermont  Cent.  R.  Co.,  21  Vt. 
590;  Enfield  Bridge  Co.  v.  Hartford, 
17  Conn.  40,  42  Am.  Dec.  716n;  Cen- 
tral City  &c.  Co.  v.  Ft.  Clark  &c. 
Co.,  81  111.  523;  Contra  Costa  Co. 
V.  Moss,  23  Cal.  323;  Rex  v.  Pease, 
4  B.  &  Ad.  30;  Oregon  Co.  v.  Baily, 
3  Ore.  164.  See  also  Denver  Power 
&c.  Co.  V.  Denver  &c.  R.  Co.,  30  Colo. 
204,  69  Pac.  568,  60  L,.  R.  A.  383. 

^  City  of  Boston  v.  Inhabitants  of 
Brookline,  156  Mass.  172,  30  N.  E. 
611;  Steele  v.  Empson,  142  Ind.  397, 
41  N.  E.  822;  Matter  of  City  of  Buf- 
falo, 68  N.  Y.  167;  Chicago  &c.  R. 
Co.  V.  Chicago  &c.  R.  Co.,  112  111. 
589;  Chicago  &c.  R.  Co.  v.  Stark- 
weather, 97  Iowa  159,  66  N.  W.  87, 
59  Am.  St.  404,  31  L.  R.  A.  183. 

=»  Cincinnati  &c.  R.  Co.  v.  City  of 
Anderson,  139  Ind.  490,  38  N.  B. 
167,  47  Am.  St.  285,  and  authorities 
cited;  Lake  Erie  &c.  R.  Co.  v.  Board, 
57  Fed.  945;   Pennsylvania  R.  Co.'s 


Appeal,  93  Pa.  St.  150;  Lake  Shore 
&c.  R.  Co.  V.  Chicago  &c.  R.  Co.,  100 
111.  21;  Lake  Erie  &c.  R.  Co.  v. 
Town  of  Boswell,  137  Ind.  336,  36 
N.  E.  1103;  Prospect  Park  &c.  R. 
Co.  V.  Williamson,  91  N.  Y.  552;  Al- 
bany &c.  R.  Co.  V.  Brownell,  24  N. 
Y.  345;  Milwaukee  &c.  R.  Co.  v.  City 
of  Faribault,  23  Minn,  167;  St.  Paul 
&c.  Co.  V.  City  of  St.  Paul,  30  Minn. 
359,  15  N.  W.  684;  New  Jersey  &c. 
R.  Co.  V.  Long  Branch  Com'rs,  39 
N.  J.  L.  28;  Augusta  v.  Georgia  &c. 
R.  Co.,  98  Ga.  161,  26  S.  B.  499; 
Hannibal  &c.  R.  Co.  v.  Muder,  49 
Mo.  165;  Winona  &o.  R.  Co.  v.  City 
of  Watertown,  4  S.  Dak.  323,  56  N. 
W.  1077;  Richmond  &c.  R.  Co.  v. 
Johnston,  103  Va.  456,  49  S.  B.  496, 
498  (quoting  text).  In  most  of  these 
cases  it  was  held  that  a  street  could 
not  be  extended  through  depot 
grounds  and  buildings  under  a  mere 
general  grant  of  power  to  condemn. 
But  see  Chicago  &c.  R.  Co.  v.  City 
of  Morrison,  195  Atl.  271,  63  N.  E. 
96;  Parks  &c.  Comr's  v.  Michigan 
Cent.  R.  Co.,  90  Mich.  385,  51  N.  W. 
447. 
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denmation  of  such  property  to  a.  second  use  which  is  subversive  of  the 
first,  there  must  be  express  legislative  authority."^*  And  in  another 
it  is  said :  "The  general  rule  is  that  express  legislative  authority  is  gen- 
erally requisite,  except  where  the  proposed  appropriation  would  not 
destroy  or  greatly  injure  the  franchise,  or  render  it  diflBcult  to  prose- 
cute the  subject  of  the  franchise,  when  a  general  grant  would  be  sufB- 
cient.  Land  already  devoted  to  another  public  use  cannot  be  taken 
under  the  general  laws,  when  the  effect  would  be  to  extinguish  a  fran- 
chise. If,  however,  the  taking  would  not  materially  injure  the  prior 
holder,  the  condemnation  may  be  sustained."*"  The  mere  fact  that 
lands  are  held  by  a  corporation  having  the  right  of  eminent  domain 
does  not,  of  itself,  impress  them  with  a  public  use  ;*^  and  it  may,  there- 
fore, happen  that  such  land  may  be  taken  imder  authority  that  might 
not  be  sufficient  to  justify  the  taking  of  property  actually  devoted  to 
public  use,  especially  if  the  two  uses  were  absolutely  incompatible. 

§  247.  (220)  Illustrative  cases. — ^An  act  providing  for  the  laying 
out  of  a  road  or  street,  and  the  assessment  of  benefits  and  damages  in 
favor  of  and  against  landowners  will  not  authorize  the  appropriation 
of  lands  already  used  for  public  parks.*^  Nor  will  an  act  of  such  a 
character  warrant  the  seizure  and  longitudinal  use  of  land  previously 
appropriated  for  a  turnpike.*^    A  statute  conferring  the  privilege  of 

=°  Oregon    Short    Line    R.    Co.   v.  » Northwestern    Tel.    &c.    Co.    v. 

Postal  Tel.  Cable  Co.,  Ill  Fed.  842,  Chicago   &c.   R.   Co.,   76   Minn.   334, 

49   C.   C.   A.   663,   citing   Mills   Em.  79  N.  W.  315.    See  also,  Louisville 

Dom.,  §§  45-47;  Baltimore  &c.  R.  Co.  &c.  R.  Co.  v.  Louisville   (Ky.),  114 

V.  Pittsburg  &c.  R.  Co.,  17  W.  Va.  S.  W.  743. 

812-852;  Lewis  Em.  Dom.,  §  269;  ^  Southern  Ind.  Ry.  Co.  v.  Indian- 
Steele  v.  Empsom,  142  Ind.  397-406,  apolis  &c.  R.  Co.,  168  Ind.  360,  370, 
41  N.  E.  822;  Winona  &c.  R.  Co.  v.  81  N.  E.  65.  See  also,  Indiana 
Watertown,  4  S.  Dak.  323,  56  N.  W.  Power  Co.  v.  St.  Joseph  &c.  Power 
1077;  Baltimore  &c.  R.  Co.  v.  Board  Co.,  159  Ind.  42,  63  N.  E.  304,  64 
of  Com'rs  of  Jackson  County,  156  N.  E.  468;  Williamsport  &c.  R.  Co. 
Ind.  260,  58  N.  B.  837,  59  N.  E.  856;  v.  Philadelphia  &c.  R.  Co.,  141  Pa. 
Sabine  &c.  R.  Co.  v.  Gulf  &c.  R.  Co.,  St.  407,  21  Atl.  645,  12  L.  R.  A.  220; 
92  Tex.  162,  46  S.  W.  784;  North-  Youghiogeny  Bridge  Co.  v.  Pitts- 
western  Tel.  Exch.  Co.  v.  Chicago  burg  &c.  R.  Co.,  201  Pa.  St.  457,  51 
&c.  R.  Co.,  76  Minn.  S34,  79  N.  W.  Atl.  115;  Cincinnati  &c.  R.  Co.  v. 
315-317.  See  also.  Western  Union  Village  of  Belle  Centre,  48  Ohio  St. 
Tel.  Co.  V.  Pennsylvania  R.  Co.,  120  273,  27  N.  E.  464;  Butte  &c.  R.  Co. 
Fed.  362,  affirmed  in  123  Fed.  33,  v.  Montana  &c.  R.  Co.,  16  Mont.  504, 
59  C.  C.  A.  113;  Chicago  &c.  R.  Co.  41  Pac.  232,  50  Am.  St.  508,  31  L. 
V.  City  of  Morrison,  195  111.  271,  63  R.  A.  298. 

N.    E.    96;    Atchison   &c.   R.   Co.   v.  "Wellington,  Petitioner,  16  Pick. 

Kansas  &c.  R.  Co.,  67  Kan.  569,  70  (Mass.)  87,  26  Am.  Dec.  631. 

Pac.  939,  73  Pac.  899.  "  West  Boston  Bridge  v.  Middle- 


285  WHAT  PKOPEETT   MAT  BE  TAKEIT.  §   247 

flowing  private  property  does  not,  it  has  been  held,  confer  a  right  to 
flow  a  public  road,**  nor  will  a  general  grant  of  authority  to  construct 
a  turnpike  warrant  the  seizure  of  a  line  of  railroad.*"  The  grant  of  au- 
thority to  construct  and  maintain  a  reservoir  for  supplying  the  pub- 
lie  with  water  will  not  authorize  the  occupancy  of  public  streets  for 
that  purpose. *°  The  rule  of  which  we  are  speaking  does  not  apply  to 
property  owned  and  held  by  a  tenure  and  for  a  purpose  similar  to 
that  by  and  for  which  private  property  is  usually  held,  but  it  applies 
only  to  cases  where  the  purpose  for  which  the  property  is  held  is 
of  a  public  nature.*^  The  presumption  against  a  general  purpose  to 
appropriate  property  previously  appropriated  to  a  public  use  is  not 
confined,  however,  to  property  actually  used  for  the  purpose  for  which 
it  was  taken,  but  it  also  extends  to  property  that  will  be  so  used  and 
over  which  some  rights  have  been  exercised.  Thus,  the  presumption  will 
extend  to  the  location  of  a  railroad,  and  a  general  authority  to  lay 
out  streets  will  not  authorize  the  municipal  corporation  to  establish 
a  street  on  the  line  located  by  the  railroad  company.*'  As  we  have  said, 
however,  it  is  not  to  be  understood  that  the  authority  to  seize  the  land 
previously  appropriated  to  a  public  use  must  be  conferred  in  express 
terms,  for,  if  the  statute  cannot  be  given  effect  without  construing 
it  to  authorize  such  a  seizure,  and  there  are  words  necessarily  implying 
the  authority  to  make  the  appropriation,  then  it  will  be  held  to  au- 
thorize the  seizure.  *° 

sex,  10  Pick.  (Mass.)  270.  But  com-  the  public  purpose  for  which  it  was 

pare     In    re    Kensington    Dist.,    2  condemned    or    the    prior    use    has 

Rawle  (Pa.)  445.  ceased,    note    to    Zehner    v.    Milner 

« Commonwealth    v.    Stevens,    10  (Ind.)  in  24  L.  R.  A.  (N.  S.)  383. 

Pict.  (Mass.)  247.  *' Albany    Northern     R.     Co.     v. 

« Bridgeport  v.  New  York  &c.  R.  Brownell,    24    N.    Y.    345;    City    of 

Co.,  36  Conn.  255,  4  Am.  Rep.  63.  Buffalo,  In  re,  68  N.  Y.  167;  Bridge- 

"  Manhattan    Co.,    Ex    parte,    22  port  v.  N.  Y.  &c.  R.  Co.,  36   Conn. 

Wend.   (N.  Y.)   653;   State  v.  Mont-  255,   4  Am.   Rep.   63;    Hannibal   v. 

Clair  R.  Co.,  35  N.  J.  L.  328;  Mayor  St.  Joe  R.  Co.,  49  Mo.  480;  Northern 

&c.  v.  Central  R.  Co.,  53  Ga.  120;  Central  R.  Co.  v.  Baltimore,  46  Md. 

St.  Louis  V.  Blind  Asylum,  43  111.  425;   Atlanta  v.  Central  R.  Co.,  53 

303.  Ga.  120.    But  see  last  note  to  last 

"Rochester  Water-Works  Co.,  In  preceding  section, 

re,  66  N.  Y.  413;  Peoria,  P.  &  J.  R.  *°  Little  Miami  &c.  Co.  v.  Dayton, 

Co.  V.   Peoria  &  J.  R.  Co.,   66   111.  23  Ohio  St.  510;  Chicago  &c.  Co.  v. 

174;   New  York  Cent.  &c.  R.  Co.  v.  Jollet,  79  111.  25;    Morris  &c.  Co.  v. 

Metropolitan  Gas  Light  Co.,  63  N.  Newark,  2  Stock.  (N.  J.)  352;   Bos 

Y.  326;  North  Carolina  &c.  R.  Co.  v.  ton    &c.    Co.    v.    Boston,    23    Pick, 

Carolina  Central  R.  Co.,  83  N.  Car.  (Mass.)    360;    Central   City   &c.   R, 

489;  and  see  last  preceding  section,  Co.  v.   Port  Clark   &c.   Co.,   81   111 

last  note.    And  see  generally  where  523;    Pennsylvania's    R.    Co.'s    Ap- 

the  property  has  not  been  used  for  peal,  3  Am.  &  Eng.  R.  Gas.  507;  City 
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§  248.  (231)  Authority  to  cross  may  be  implied  where  authority 
to  take  longitudinally  cannot. — A  right  to  cross  an  existing  public  way 
with  a  street  or  road  may  often  be  implied  where  a  right  to  longi- 
tudinally take  the  way  would  not  be  deemed  to  exist.  Where  authority 
is  granted  to  construct  a  road  or  street  from  one  point  to  another, 
there  is  impliedly  conferred  a  right  to  cross  canals,  railroads,  turn- 
pikes, streets  or  roads,  lying  between  the  two  points.^"  A  grant  of 
authority,  expressed  in  general  terms,  to  seize  lands  and  property 
for  the  purposes  of  a  road  or  street  wjll,  in  most  cases,  confer  authority 
to  construct  the  roads  or  streets  across  existing  public  ways,  whether 
owned  by  the  public  or  by  private  corporations,  but  it  will  not,  as  a 
rule,  confer  authority  to  lay  the  road  or  street  longitudinally  upon  the 
existing  wslj.^^  Where  a  statute  grants  authority  to  construct  a  street 
across  a  railroad  track,  the  municipal  corporation  may  construct  it 
across  the  entire  width  of  the  right  of  way,  and  over  switches,  turn- 
outs and  side  tracks.^^   It  is  held  in  one  case  that  such  a  provision 


of  Terre  Haute  v.  Evansville  &c.  R. 
Co.,  149  Ind.  174,  46  N.  E.  77,  37 
L.  R.  A.  189;  Illinois  Cent.  R.  Co.  v. 
City  of  Chicago,  138  111.  453,  28  N. 
E.  740;  Illinois  Cent.  R.  Co.  v.  City 
of  Chicago,  156  111.  98,  41  N.  E.  45. 
''"Tuckahoe  Canal  v.  Tuckahoe  R. 
Co.,  11  Leigh  (Va.)  42,  36  Am.  Dec. 
374;  State  v.  Easton  R.  Co.,  36  N. 
J.  L.  181;  Morris  R.  Co.  v.  Cent.  R. 
Co.,  31  N.  J.  L.  205;  Baltimore  &c. 
Co.  V.  Union  R.  Co.,  35  Md.  224,  6 
Am.  Rep.  397;  New  Castle  R.  Co.  v. 
Peru  R.  Co.,  3  Ind.  464;  Little  Mi- 
ami &c.  Co.  v.  Dayton,  23  Ohio  St. 
510;  St.  Paul  &c.  Co.  v.  Minneapo- 
lis, 35  Minn.  141,  27  N.  W.  500;  Lake 
Erie  &c.  R.  Co.  v.  City  of  Kokomo, 
130  Ind.  224,  29  N.  E.  780  (quoting 
text) ;  Morris  Canal  Co.  v.  State,  24 
N.  J.  L.  62;  Matter  of  Boston  &c.  R. 
Co.,  79  N.  Y.  64;  Grand  Rapids  &c. 
R.  Co.  V.  Grand  Rapids  &c.  R.  Co., 
35  Mich.  265,  24  Am.  Rep.  545n; 
East  St.  Louis  &c.  R.  Co.  v.  East 
St.  Louis  Union  R.  Co.,  108  111.  265; 
City  of  Bridgeport  v.  New  York  &c. 
R.  Co.,  36  Conn.  255,  4  Am.  Rep. 
63;  City  of  Ft.  Wayne  v.  Lake  Shore 
&o.  R.  Co.,  132  Ind.  558,  32  N.  E. 
215,  218,  32  Am.  St.  2i77,  283,  18 
L.  R.  A.  367n  (citing  text).  See  also. 
East  St.  Louis  &c.  R.  Co.  v.  Belleville 


City  R.  Co.,  159  111.  544,  42  N.  E.  974; 
Houston  &c.  R.  Co.  v.  Kansas  City 
&c.  R.  Co.,  109  La.  Ann.  581,  33  So. 
609.  The  text  is  also  cited  in  Town 
of  Poulan  V.  Atlantic  &c.  R.  Co., 
123  Ga.  605,  51  S.  E.  657,  659,  where 
authority  to  a  municipal  corpora- 
tion to  "condemn  property  for  the 
purpose  of  laying  out  new  streets 
and  alleys,  and  for  widening, 
straightening,  or  grading,  or  in  any 
way  changing  the  street  lines  and 
sidewalks  of  said  town"  was  held 
sujficient  to  authorize  the  condem- 
nation of  so  much  of  the  right  of 
way  of  a  railroad  company  as  might 
be  necessary  for  the  constructing  of 
a  street  crossing  and  extension  of  a 
street  over  such  right  of  way. 

"^See  Gold  v.  Pittsburgh  &c.  R. 
Co.,  153  Ind.  232,  53  N.  E.  285,  289 
(quoting  text);  also,  3  Elliott  Rail- 
roads, §  966.  To  the  effect  that  a 
right  to  cross  is  implied,  see  Louis- 
ville &c.  R.  Co.  V.  Louisville,  131 
Ky.  108,  114  S.  W.  743,  24  L.  R.  A. 
(N.  S.)  1213  and  note. 

^^  Delaware  &c.  Co.  v.  Village  of 
Whitehall,  90  N.  Y.  21,  10  Am.  & 
Eng.  R.  Cas.  227;  Boston  &c.  Co.  v. 
Trustees,  52  N.  Y.  510;  Illinois  Cent. 
R.  Co.  v.  City  of  Chicago,  141  111. 
586,  30  N.  E.  1044,  17  L.  R.  A.  530. 
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would  not  confer  authority  to  cross  tracks  used  for  the  purpose  of  stor- 
ing cars,  but  only  to  tracks  used  for  the  purposes  of  public  traffic.^' 
The  broad  doctrine  declared  in  the  case  just  referred  to  is  not  defensi- 
ble on  principle,  for  all  corporations  take  subject  to  the  inalienable 
right  of  eminent  domain,  and,  thus  taking,  hold  subject  to  the  right 
of  the  sovereign  to  construct  roads  and  streets  across  their  property, 
and  when  it  appears  from  the  express  words  of  the  statute  or  by  clear 
implication  that  the  sovereign  has  granted  a  right  to  construct  a  road 
or  street  from  one  point  to  another,  the  corporation  to  whom  this  right 
is  granted  may  cross  aU  intervening  tracks,  if  it  be  necessary  to  do  so 
in  order  to  construct  the  way  between  the  points  named."*  The  right 
to  take  longitudinally  is  essentially  different  from  the  right  of  crossing, 
and  the  rules  governing  the  two  classes  of  cases,  as  appears  from  the 
authorities  we  have  referred  to,  are  radically  different."" 

§  249.  (222)  Crossing  railroads  and  turnpikes  by  highways. — A 

private  corporation  which  acquires  a  right  to  construct  a  turnpike  or 
a  railroad,  acquires  it  subject  to  the  dominant  right  of  the  state  to 
cross  its  turnpike  or  railroad  whenever  the  public  necessity  demands 
that  new  roads  or  streets  shall  be  opened.  In  accepting  a  grant  from 
the  state,  the  private  corporation  impliedly  agrees  that  the  sovereign 
right  to  provide  the  citizens  with  necessary  highways  shall  not  be 
impaired."^  The  grant  of  a  right  to  construct  a  turnpike  or  a  railroad 

See  also,  Commissioners  &c.  of  De-  Co.  v.   State,  24  N.  J.   L.   62,  and 

troit  V.  Detroit  &c.  R.  Co.,  93  Mich,  post.    Chapter    on    Railroad    Cross- 

58,  52  N.  W.  1083,  51  Am.  &  Eng.  ings,  ch.  xxxix. 

R.  Cas.  525.  ""Lewis  v.   Germantown  &c.   Co., 

°^  Albany  &c.  R.  Co.  v.  Brownell,  16  Phila.   (Pa.)   608.    See  also,  post, 

24  N.  Y.  345.    Contra,  Chicago  &c.  §  1045  (801). 

R.  Co.  V.  City  of  Pontiac,  169  111.  ^"Hannibal  v.   Hannibal   &c.  Co., 

155,  48   N.  E.   485;    Chicago  &C.  R.  49   Mo.   480;    Enfield   Bridge  Co.   v. 

Co.  v.  City  of  Chicago,  151  111.  348,  Hartford,  17  Conn.  40,  42  Am.  Dec. 

37  N.  E.  842.  716n;    Mayor   v.    United    States,    10 

« Illinois  &c.  Co.  v.   Chicago  &c.  Pet.    (U.    S.)    662,    9    L.    ed.    573; 

Co.,   122   111.   473,   13  N.  B.   140,   30  Philadelphia  Co.  v.   Philadelphia,  9 

Am.  &  Eng.  R.  Cas.  287.    See  also,  Phila.    (Pa.)    563;    Little  Miami  &c. 

Commissioners  &c.  of  Detroit  t.  De-  Co.  v.  Dayton,  23  Ohio  St.  510.    See 

troit  &c.  R.  Co.,  93  Mich.  58,  52  N.  also,  Chicago  &c.  R.  Co.  v.  City  of 

W.  1083,  51  Am.  &  Eng.  R.  Cas.  525;  Morrison,  195  111.  271,  63  N.  E.  96; 

St.  Paul  &c.  R.  Co.  v.  City  of  MIn-  Powell  v.   City  of  Greensburg,   150 

neapolis,    35    Minn.    141,    27   N.   W.  Ind.  148,  49  N.  B.  955;   Houston  &c. 

500;  Lake  Erie  &c.  R.  Co.  v.  City  of  R.  Co.   v.   Kansas  City  &c.   R.   Co., 

Kokomo,  ISO  Ind.  224,  29  N.  B.  780;  109  La.  Ann.  581,  33   So.   609;    Na- 

Morris  &c.  R.  Co.  v.  Central  R.  Co.,  tional   Docks   &c.   R.   Co.   v.   State, 

31  N.  J.  L.  205;   Morris  Canal  &c.  53  N.  J.  L.  217,  21  Atl.  570,  26  Am. 
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does  not  take  from  the  state  the  power  to  provide  such  highways  as 
the  puhlic  welfare  requires.  Of  this  the  grantee  of  the  state  must  take 
notice,  as  matter  of  law,  and  must  be  held  to  accept  the  grant  upon  the 
condition  that  the  paramount  right  is  not  surrendered  or  impaired. 
This  doctrine,  as  we  believe,  prevails  only  in  favor  of  such  ways  as 
are  public  in  the  strict  sense,  and  will  not  avail  corporations  owniag 
turnpikes  or  railroads.  The  rationale  of  this  doctrine  is,  that  there  is 
no  taking  where  a  public  road  or  street  crosses  a  turnpike  or  a  rail- 
road, inasmuch  as  the  private  corporation  did  not  acquire  any  property 
except  such  as  the  statute  granted,  and  the  statute  does  not  grant  any 
property  interest  as  against  the  paramount  right  of  the  public.  It  is, 
indeed,  far  from  clear,  on  principle,  that  the  legislature  could,  if  it 
desired,  surrender  the  sovereign  power  to  provide  the  highways  re- 
quired by  the  public  necessities ;  it  cannot,  at  all  events,  be  inferred  that 
it  has  either  surrendered  this  power  or  embarrassed  itself  so  that  it 
cannot  justly  and  freely  exercise  it.  There  is  little  reason  for  pre- 
suming that  the  legislature  meant  to  grant  such  franchises  as  would 
preclude  the  state  from  obtaining  needed  highways  without  paying  for 
them,  both  to  the  owner  of  the  fee  and  its  own  grantee.^'  This  course 
of  reasoning  and  the  fact  that  the  two  uses  may  co-exist  without  mate- 
rial impairment  of  the  rights  of  the  railroad  company,  would  seem 
to  justify  the  courts  in  holding,  as  many  of  them  have  done,  that  the 
mere  crossing  of  a  railroad  track  by  a  highway  is  not  a  taking  of  its 
property.^^  The  general  subject  is  considered,  and  many  of  the  author- 
ities are  cited,  in  a  case  lately  decided  by  the  supreme  court  of  Indi- 
ana.=* 

St.    421;    Cincinnati   &c.   R.    Co.  v.  "Having  accepted  the  privileges  and 

Morgan  County,  143  Fed.  798,  799,  75  franchises   from   the   state  and   ac- 

C.  C.  A.  56.  quired  its  right  of  way  subject  to 

"  It    has    been    held    that,    even  such  right  under  said  statute  on  the 

though  the  company  owns  the  fee,  part    of    the    state,    it    is    not    en- 

the    value    ot    the    land   is    not    a  titled  to  any  compensation  for  the 

proper    element    of    compensation,  interruption   and   inconvenience,   if 

Chicago  &c.  R.  Co.  v.  City  of  Chi-  any,  nor  for  increased  expense  nor 

cago,  149  111.  457,  37  N.  B.  78   (cit-  increased  risk,  if  any,  nor  for  the 

ing  text) ;   New  York  &c.  R.  Co.  v.  expense    and    inconvenience   of   the 

Rhodes,  171  Ind.  521,  86  N.  B.  840,  railroad  company  in  complying  with 

842   (also  citing  text).  the  requirements  of  said  statutes  at 

'« See  3  Elliott  Railroads  (2d  ed.),  highway   crossings.    Boston  &c.   R. 

§§   1098,  1102,  1104;    post,  §   778  et  Co.    v.    County    Commissioners,    79 

seq.  Me.   386,   10  Atl.   113;    Portland  &c. 

""New  York  &c.  R.  Co.  v,  Rhodes,  R.   Co.   v.   Inhabitants  of   Deering, 

171  Ind.  521,  86  N.  E.  840,  842.   "We  78  Me.  61,  2  Atl.  670,  57  Am.  Rep. 

quote  from  the  opinion  as  follows:  784,  787;  City  of  Grafton  v.  St.  Paul 
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&c.  R.  Co.,  16  N.  Dak.  313,  113  N. 
W.  598,  601,  602;  Lake  Shore  &e. 
R.  Co.  V.  City  of  Chicago,  148  111. 
509,  518-520,  37  N.  B.  88;  Lake  Erie 
&c.  R.  Co.  V.  Shelley,  163  Ind.  86, 
71  N.  E.  151,  and  cases  cited.  *  *  * 
Moreover,  the  laws  requiring  rail- 
road companies  to  construct,  main- 
tain and  keep  in  safe  condition  all 
the  highway  crossings  by  the  erec- 
tion and  maintenance  of  gates  and 
men  to  operate  the  same,  planking 
the  crossing,  construction  of  cattle- 
guards,  employment  of  gatemen  or 
flagmen,  etc.,  or  otherwise,  are 
passed  in  the  exercise  of  the  police 

19 — Elliott  R.  and  S. 


power,  and  are  constitutional,  al- 
though enacted  after  the  railroad 
was  built.  3  Elliott  on  Railroads, 
§  1102;  Lake  Erie  &c.  R.  Co.  v. 
Shelley,  163  Ind.  36,  71  N.  E.  151, 
and  cases  cited;  Portland  &c.  R.  Co. 
V.  Inhabitants  of  Deering,  78  Me. 
61,  2  Atl.  670,  57  Am.  Rep.  784; 
Chicago  &c.  R.  Co.  v.  City  of  Chi- 
cago, 140  111.  309,  29  N.  E.  1109, 
and  cases  cited;  Illinois  Cent.  R. 
Co.  V.  Willenborg,  117  111.  203,  7 
N.  E.  698,  57  Am.  Rep.  862;  Chi- 
cago &c.  R.  Co.  V.  Chicago,  166  U. 
S.  226,  41  L.  ed.  979,  17  Sup.  Ct. 
581." 
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EXTENT   OP   THE   TAKING. 


Sectioit 

'250.  Legislature      may      determine 

what  estate  is  necessary  to 

be  taken. 

251.  When  fee  may  be  taken. 

252.  When  fee  may  not  be  taken. 

253.  Right  of  disposition  where  fee- 

ls taken. 

254.  Easement   only   can   be   taken 

unless     clear     authority     to 
take  fee. 

255.  Easement    usually    taken    for 

highways  and  the  like. 


Section 

256.  Quantity    of    property    which 

may  be  taken — What  is  rea- 
sonably necessary.- 

257.  Discretion  as  to  route  and  ex- 

tent. 

258.  Expropriator  must  take   what 

statute  prescribes. 

259.  Rights  of  owner  of  fee  where 

easement  is  taken. 

260.  Power  of  eminent  domain  is  a 

continuing  one. 


§  250.  (233)  Legislature  may  determine  what  estate  is  necessary 
to  be  taken. — The  estate  which  may  be  seized  under  the  right  of  emi- 
nent domain  is  such  as  the  public  purpose  for  which  its  seizure  is  au- 
thorized makes  necessary.  The  right  to  take  the  property  of  a  citizen 
is  primarily  founded  upon  necessity,  and  the  estate  which  may  be 
seized  depends  upon  the  public  necessity.^   But  it  does  not  follow  that 


^2  Kent  Com.,  839n;  Cooley  Const,    v.  Boston,  173  Mass.  173,  53  N.  E. 


Lim.  (5th  ed.),  670;  Mills  Eminent 
Domain  (1st  ed.),  §  11;  Forney  v. 
Fremont  &c.  Co.,  23  Neb.  465,  36 
N.  W.  806.  Unless  the  statute  defi- 
nitely declares  what  estates  shall 
be  taken,  the  general  rule  is  that 
so  much,  and  only  so  much,  as  is 
reasonably  necessary  may  be  taken, 
although  some  authorities  hold  that 
this  may  be  left  to  the  almost  un- 
limited discretion  of  the  local 
agency  to  which  the  authority  is 
delegated.  See  2  Elliott  Railroads 
(2d  ed.),  §  970.  See  also,  Gillette 
V.  Aurora  Ry.  Co.,  228  111.  261,  81 
N.  E.  1005;  Bennett  v.  Marion,  106 
Iowa  628,  76  N.  W.   844;    Burnett 


379;  State  v.  Pierce  County,  44 
Wash.  476,  87  Pac.  521.  With  which 
compare,  however,  as  showing  that 
there  must  be  some  reasonable  ne- 
cessity or  possible  use,  Tedens  v. 
Sanitary  Dist.,  149  111.  87,  36  N.  E. 
1033;  Rockport  v.  Webster,  174 
Mass.  385,  54  N.  E.  852;  Stearns  v. 
Barre,  73  Vt.  281,  50  Atl.  1086,  87 
Am.  St.  721,  58  L.  R.  A.  240n;  Bal- 
timore &c.  R.  Co.  V.  Pittsburgh  &c. 
R.  Co.,  17  W.  Va.  812.  See  also, 
Cary  Library  v.  Bliss,  151  Mass.  364, 
25  N.  E.  92,  7  L.  R.  A.  765;  State  v. 
Mayor  of  Orange,  54  N.  J.  L.  Ill,  22 
Atl.  1004,  14  L.  R.  A.  62;  Burnett  v. 
Marion,  106  Iowa  628,  76  N.  W.  844. 
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this  is  necessarily  a  question  for  the  courts  to  determine.  The  authori- 
ties, as  we  have  seen,  generally  hold  that  the  legislature  may  decide 
upon  the  existence  of  the  necessity  for  the  appropriation  as  well  as 
upon  the  extent  of  the  interest  which  may  be  seized.  The  legislature 
may,  without  submitting  to  judicial  decision  the  question  of  the  extent 
of  the  interest  which  shall  be  condemned,  determine  what  estate  shall 
be  taken.^ 

§  251.  (324)  When  fee  may  be  taken. — ^Where  the  statute  declares 
what  estate  shall  be  taken,  there  can  be  no  diflSculty,  for  the  legislative 
declaration  controls,  but  where  the  question  is  submitted,  as  it  may 
be,^  to  courts  or  juries  for  decision,  perplexing  questions  often  arise. 
It  is  competent  for  the  legislature  to  deprive  the  owner  of  the  entire 
estate,  and  vest  an  absolute  fee  in  the  corporation  for  whose  benefit 
the  appropriation  is  made.*  It  is  held  that  where  the  state  seizes  lands 
for  public  works  of  an  enduring  and  permanent  character,  constructed 


=  People  v.  Smith,  21  N.  Y.  595; 
In  re  Water  Front  in  City  of  New 
York,  190  N.  Y.  350,  83  N.  B.  299, 
16  L.  R.  A.  (N.  S.)  335;  United 
States  V.  Harris,  1  Sumner  (U.  S.) 
21;  Prather  v.  Western  Union  Tel. 
Co.,  89  Ind.  501;  Brooklyn  Park 
Com'rs  V.  Armstrong,  45  N.  Y.  234, 
6  Am.  Rep.  70;  De  Vaj-aigne  v.  Fox, 
2  Blatch.  C.  C.  (U.  S.)  95;  Co. 
Court  V.  Griswold,  58  Mo.  175;  Ding- 
ley  V.  Boston,  100  Mass.  544;  Wyo- 
ming Coal  Co.  V.  Price,  81  Pa.  St. 
156;  Fairchild  v.  City  of  St.  Paul, 
46  Minn.  540,  543,  49  N.  W.  325, 
326  (citing  text);  Sweet  v.  Buffalo 
&c.  R.  Co.,  79  N.  Y.  293;  Malone  v. 
Toledo,  34  Ohio  St.  541.  See  also. 
Southern  Illinois  &c.  Co.  v.  Stone, 
174  Mo.  1,  73  S.  W.  453,  63  L.  R.  A. 
301;  Lynch  v.  Forbes,  161  Mass. 
302,  37  N.  E.  437,  42  Am.  St.  402n; 
Mississippi  &c.  Boom  Co.  v.  Patter- 
son, 98  U.  S.  403,  25  L.  ed.  206; 
Driseoll  v.  New  Haven,  75  Conn.  92, 
52  Atl.  618;  Smith  v.  Hall,  103  Iowa 
95,  72  N.  W.  427.  But  where  this  is 
not  determined  hy  the  legislature, 
so  much  only  as  is  necessary  for 
the  public  use  can  be  condemned. 
Private  property  cannot  be  seized 
and  part  of  it  devoted  to  a  private 
use.  What  is  necessary  for  the  pub- 
lic  use   must   ordinarily   be   deter- 


mined as  a  fact  in  each  particular 
case.  Embury  v.  Conner,  8  N.  Y. 
511,  53  Am.  Dec.  325n;  O'Hare  t. 
Chicago  &c.  R.  Co.,  139  111.  151,  28 
N.  E.  923. 

"Rensselaer  &c.  Co.  v.  Davis,  43 
N.  Y.  137;  Matter  of  Central  R.  Co., 
66  N.  Y.  407;  Power's  Appeal,  29 
Mich.  504;  Lecoul  v.  Police  Jury,  20 
La.  Ann.  308;  Illinois  Cent.  R.  Co. 
V.  Chicago,  138  111.- 453,  28  N.  E. 
740;  Com'rs  Court  v.  Bowie,  34  Ala. 
461;  Southern  Pac.  R.  Co.  v.  Ray- 
mond, 53  Cal.  223. 

*  Canal  Co.  v.  Commissioners  of 
Drainage,  26  La.  Ann.  740;  Peirce 
v.  Commonwealth,  10  N.  H.  369; 
Smith  V.  Conway,  17  N.  H.  586; 
Ferree  v.  School  District,  76  Pa.  St. 
376;  Haldeman  v.  Pennsylvania  R. 
Co.,  50  FsL  St.  425;  Cooley's  Const. 
Lim.  (5th  ed.),  692;  Metropolitan 
&c.  R.  Co.  v.  Chicago  &c.  R.  Co.,  87 
111.  317;  2  Kent  Com.  (3d  ed.)  340; 
Fairchild  v.  City  of  St.  Paul,  46 
Minn.  540,  543,  49  N.  W.  325,  326 
(citing  text);  Page  v.  O'Toole,  144 
Mass.  303,  10  N.  E.  851;  Roanoke 
City  V.  Berkowitz,  80  Va.  616;  Ma- 
lone V.  Toledo,  28  Ohio  St.  643; 
Bldridge  v.  Binghamton,  120  N.  Y. 
309,  24  N.  E.  462;  Newton  v.  Manu- 
facturer's R.  Co.,  115  Fed.  781,  53 
C.  C.  A.  599. 
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and  owned  by  the  state  itself,  the  estate  taken  is  a  fee,  and  that  where  a 
fee  is  taken  by  the  state  it  may  be  transmitted  by  conveyance  to 
those  to  whom,  the  canal,  highway  or  other  public  improvement  is 
granted  by  the  state.°  This  rule  applies  only  where  the  nature  of  the 
public  purpose  for  which  the  property  is  taken  requires  for  its  full 
enjoyment  an  estate  in  fee,  or  where  the  statute  expressly  authorizes 
the  seizure  of  an  estate  of  that  magnitude.  Where  the  fee  is  taken, 
whether  by  the  state  itself,  or  by  some  private  or  public  corporation 
under  authority  from  the  state,  the  compensation  shotild  be  for  the 
value  of  that  estate,  and  not  for  the  value  of  a  mere  easement.*  There 
has  been  much  reluctance  to  yield  to  the  doctrine  of  one  of  the  cases,^ 
which  holds  that  the  state  usually  takes  a  fee,  for  the  reason  that  the 
Etatute  upon  which  it  is  based,  when  fairly  construed,  provides  com- 


"  Wyoming  Co.  v.  Price,  81  Pa.  St. 
156;  Haldeman  v.  Pennsylvania  R. 
Co.  14  Wright  (Pa.)  425;  Craig  v. 
Mayor,  3  P.  F.  Smith  (Pa.)  477; 
Robinson  v.  West  &c.  Co.,  22  P.  P. 
Smith  (Pa.)  316;  Delosier  v.  Penn- 
sylvania Canal  Co.  (Pa.),  11  Atl. 
400;  Malone  v.  Toledo,  34  Ohio  St. 
541;  State  v.  Griftner,  61  Ohio  St. 
201,  55  N.  E.  612;  Dingley  v.  City 
of  Boston,  100  Mass.  544;  Heyward 
V.  Mayor,  3  Seld.  (N.  Y.)  314;  Cos- 
ter V.  New  Jersey  &c.  R.  Co.,  3  Za- 
briskie  (N.  J.)  227;  Brookville  &c. 
Co.  V.  Butler,  81  Ind.  134,  46  Am. 
Rep.  580;  Cromie  v.  Board,  71  Ind. 
208;  Nelson  v.  Fleming,  56  Ind.  310; 
Water  Works  v.  Burkhart,  41  Ind. 
364;  Rexford  v.  Knight,  1  Kernan 
(N.  Y.)  308;  Holt  v.  Somerville,  127 
Mass.  408. 

"See  Matter  of  Water  Com'rs  of 
Amsterdam,  96  N.  Y.  351. 

'Water  Works  v.  Burkhart,  41 
Ind.  364.  It  is,  however,  generally 
held  that  it  is  competent  for  the 
legislature  to  authorize  the  condem- 
nation of  the  fee.  Challis  v.  Atchi- 
son &c.  Co.,  16  Kan.  117;  Heyward 
V.  New  York,  7  N.  Y.  814;  Sweet  v. 
Buffalo,  79  N.  Y.  293;  Dingley  v. 
Boston,  100  Mass.  544;  Raleigh  &c. 
Co.  V.  Davis,  2  Dev.  &  B.  (N. 
Car.)  451;  De  Varaigne  v.  Fox,  2 
Blatch.  (U.  S.)  95;  Prather  v. 
Western  Union  Tel.  Co.,  89  111.  501; 
Patterson  v.  Boom  Co.,  3  Dill.  (U. 
S.)  465;   Malone  v.  Toledo,  28  Ohio 


St.  643,  and  last  note  to  last  pre- 
ceding section.  Where  the  statute 
does  not  authorize  the  seizure  of 
the  fee  it  cannot  be  taken,  unless  a 
less  estate  will  not  be  sufficient  for 
the  necessity  which  requires  the 
seizure.  Clark  v.  Worcester,  125 
Mass.  226;  Washington  &c.  Co.  v. 
Prospect  Park  &c.  Co.,  68  N.  Y. 
591;  Board  v.  Beckwith,  10  Kan. 
603;  Henry  v.  Dubuque  &c.  Co.,  2 
Iowa  288.  In  Kellogg  v.  Malin,  50 
Mo.  496,  11  Am.  Rep.  426,  it  was 
held,  and,  as  we  think,  with  strong 
reason,  that  although  the  statute  in 
terms  granted  a  right  to  seize  a  fee, 
still  the  fee  is  a  base,  qualified,  or 
terminable  one  expiring  with  the 
use  for  which  the  property  was 
taken.  See  also,  Gurney  v.  Minne- 
apolis &c.  Co.,  63  Minn.  70,  65  N. 
W.  136,  30  L.  R.  A.  534;  Sydney 
Munic.  Council  v.  Young  (1898),  A. 
C.  457,  67  L.  J.  P.  C.  40,  78  L.  T. 
N.  S.  365.  As  the  construction 
of  statutes  authorizing  the  condem- 
nation of  property  is  strict,  clear 
words  are  usually  required  to  con- 
fer a  right  to  condemn  the  fee. 
New  Jersey  &c.  Co.  v.  Morris  Canal 
&c.  Co.,  44  N.  J.  Eq.  398,  15  Atl.  227. 
1  L.  R.  A.  133n;  Quimby  v.  Ver- 
mont &c.  Co.,  23  Vt  387;  Dunham 
V.  Williams,  36  Barb.  (N.  Y.)  136. 
But  there  are  cases  which  declare 
a  different  doctrine.  Page  v. 
O'Toole,  144  Mass.  303,  10  N.  E.  851. 
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pensation  for  an  easement,  and  not  for  an  estate  in  fee;  and  the  court 
by  which  it  was  decided  has  been  much  divided  in  opinion.*  There  are, 
indeed,  strongly  reasoned  cases  holding  that  in  no  event  can  the  legis- 
lature authorize  the  taking  of  a  greater  estate  than  that  which  is  neces- 
sary for  the  public  use,  and  that  when  an  easement  is  sufficient,  no 
greater  estate  can  be  appropriated.^ 

§  252.  (335)  When  fee  may  not  be  taken. — Unless  the  purpose  for 
which  the  taking  of  the  land  is  authorized  is  in  itself  such  as  requires 
that  a  fee  should  be  seized,  or  the  statute  plainly  authorizes  that  such 
an  estate  may  be  seized,  then  no  more  than  an  easement  can  be  appro- 
priated. This  conclusion  is  founded  on  sound  reason,  and  receives 
full  support  from  the  adjudged  cases.^"  But  when  the  statute  author- 
izes the  taking  of  a  fee,  and  there  is  a  reasonable  necessity  therefor,  all 
the  authorities  agree  that  a  fee  may  be  taken.^^  And  this  has  been 
held  to  be  the  case  even  though  the  statute  does  not  use  technical  terms 
expressly  authorizing  the  taking  of  a  fee.^^ 


^Edgerton  v.  HufE,  2S  Ind.  35; 
State  V.  Pottmeyer,  33  Ind.  402,  5 
Am.  Rep.  224.  See  dissenting  opin- 
ion in  Nelson  v.  Fleming,  56  Ind. 
310,  322;  and  opinion  of  BIddle, 
Nitlack  and  Scott,  JJ.,  In  Cromie 
V.  Board,  71  Ind.  208;  City  of  Lo- 
gansport  v.  Shirk,  88  Ind.  563; 
Brookville  &c.  Co.  v.  Butler,  91  Ind. 
134,  46  Am.  Eep.  580. 

"In  Matter  of  Albany  St.,  11 
Wend.  (N.  Y.)  149,  25  Am.  Dec. 
618n;  In  Matter  of  John  St.,  19 
Wend.  (N.  Y.)  659;  Quimby  v.  Ver- 
mont Central  R.  Co.,  23  Vt.  387; 
Henry  v.  Dubuque  R.  Co.,  2  Iowa 
288;  New  Orleans  &c.  Co.  v.  Gay, 
32  La.  Ann.  471.  See  also  Shreve- 
port  &c.  R.  Co.  V.  Hinds,  50  La. 
Ann.  781,  24  So.  287;  Matter  of 
New  York,  74  App.  Div.  (N.  Y.)  197, 
77  N.  Y.  S.  737  (affirmed  in  174  N. 
Y.  26,  66  N.  E.  584);  Newton  v. 
Manufacturers'  R.  Co.,  115  Fed.  781, 
53  C.  C.  A.  599.  On  the  other  hand 
there  are  cases  which  hold  that 
even  the  determination  of  the  cor- 
poration or  agency  to  which  the 
legislature  has  granted  the  right, 
as  to  the  extent  of  the  taking  which 
Is  necessary,  is  generally  conclusive. 
New  York  &c.  R.  Co.  v.  Long,  69 


Conn.  424,  37  Atl.  1070,  and  author- 
ities cited.  Worcester  &c.  Co.  v. 
Commissioners,  138  Mass.  289. 

1°  Barclay  v.  Howell,  6  Pet.  (U.  S.) 
498,  8  L.  ed.  477;  Rust  v.  Lowe,  6 
Mass.  90;  Jackson  v.  Rutland  &c.  Co., 
25  Vt.  150,  60  Am.  Dec.  246;  Jackson 
v.  Hathaway,  15  Johns.  (N.  Y.)  447, 
8  Am.  Dec.  263;  State  v.  Rives,  5 
Ired.  (N.  Car.)  297;  Pittsburg  &c.  R. 
Co.  V.  Bruce,  10  Am.  &  Eng.  R.  Cas. 
1;  Postal  Tel.  &c.  Co.  v.  Louisiana 
&o.  R.  Co.,  49  La.  Ann.  1270,  22  So. 
219;  Clark  v.  Worcester,  125  Mass. 
226;  Board  v.  Beckwith,  10  Kan. 
603.  See  also  Shreveport  &c.  R.  Co. 
v.  Hinds,  50  La.  Ann.  781,  24  So. 
287;  Waterbury  v.  Piatt,  75  Conn. 
387,  53  Atl.  958,  96  Am.  St.  229,  60 
L.  R.  A.  211;  Fuselier  v.  Iberia 
Parish  Police  Jury,  109  La.  Ann. 
551,  33  So.  597. 

"  So,  in  exceptional  cases  where 
the  public  use  for  which  the  seiz- 
ure is  authorized  is  of  a  permanent 
character,  or  the  like,  the  legisla- 
tive intent  to  authorize  the  taking 
of  a  fee  may  sometimes  be  implied. 
Holt  v.  Somervllle,  127  Mass.  408; 
Dingley  v.  City  of  Boston,  100  Mass. 
544. 

"  Brooklyn  Park  Com'rs  v.  Arm- 
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§  253.  (226)  night  of  disposition  where  fee  is  taken. — It  has  been 
argued  by  many  judges,  and  with  much  reason,  that  the  right  of  the 
public,  or  of  the  corporation,  should  terminate  when  the  land  ceases 
to  be  required  for  the  purpose  for  which  it  was  appropriated,  and  that 
there  should  be  no  right  to  convey  the  property  to  private  persons  for 
private  use.  There  is  force  in  this  position,  for,  in  allowing  the  prop- 
erty to  be  thus  conveyed,  an  end  is  attained  by  indirection  which  could 
not  be  directly  reached,  in  this,  that  property  thus  conveyed  is  ulti- 
mately taken  for  a  private  purpose.  That  the  property  cannot  be  taken 
for  a  private  purpose  all  agree,^^  and  yet,  holding  that  the  title  extends 
beyond  the  public  use,  does,  at  the  last,  subject  the  property  of  one 
person  to  the  private  use  and  benefit  of  another.  The  weight  of  author- 
ity, however,  is  at  present  decidedly  in  favor  of  the  power  to  authorize 
the  seizure  of  the  fee,  and  this  leads  to  the  conclusion  that  the  taker 
in  such  a  case  acquires  an  absolute  right  of  disposition.^*  But  some  of 
the  courts  hold  that  the  title  acquired  is  a  qualified  or  terminable  fee 
and  that  the  property  cannot  be  sold  for  or  converted  to  a  difEerent  use 
without  reverting  to  the  owner.^" 


strong,  45  N.  Y.  234,  6  Am.  Rep.  70. 
See  also.  Sweet  v.  Rachel,  159  U. 
S.  380,  40  L.  ed.  188,  16  Sup.  Ct.  4S; 
Newton  v.  Perry,  163  Mass.  319,  321. 
39  N.  E.  1032. 

"Mlkesell  v.  Durkee,  34  Kan. 
509;  Oregon  R.  Co.  v.  Oregon  &c. 
Co.,  10  Ore.  444;  Fleming  v.  Hull, 
73  Iowa  598,  35  N.  W.  673;  Kyle  v. 
Texas  &c.  Co.,  4  L.  R.  A.  275;  Pitts- 
burgh &c.  V.  Benwood  Iron  Works, 
31  W.  Va.  710,  8  S.  B.  453,  2  L.  R. 
A.  680n;  Salt  Co.  v.  Brown,  7  W. 
Va.  191;  McCandless's  Appeal,  70 
Pa.  St.  210;  Embury  v.  Conner,  3 
N.  Y.  511,  53  Am.  Dec.  325n;  Mat- 
ter of  Eureka  &c.  Co.,  96  N.  Y.  42; 
New  England  &c.  Club  v.  Mather,  68 
Vt.  338,  35  Atl.  323;  Robinson  v. 
Swope,  12  Bush  (Ky.),  21;  Talbot 
V.  Hudson,  16  Gray  (Mass.)  417; 
Jenal  v.  Green  Island  &e.  Co.,  12 
Neb.  163,  10  N.  "W.  547;  Brown  v. 
Beatty,  34  Miss.  227,  69  Am.  Dec. 
389;  Harding  v.  Funk,  8  Kan.  315; 
Lewis  Em.  Dom.,  §§  205,  206;  3 
Elliott  Railroads  (2nd  ed.),  §§  960, 
961. 

"  See  Malone  v.  Toledo,  28  Ohio 
St.  643,  34  Ohio  St.  541;    Mason  v. 


Lake  Erie  &c.  R.  Co.,  1  Fed.  712; 
Matter  of  Rochester,  137  N.  Y.  243, 
33  N.  E.  320;  In  re  Water  Front  in 
New  York,  190  N.  Y.  350,  83  N.  B. 
299;  Heard  v.  Brooklyn,  60  N.  Y. 
242;  Baker  v.  City  of  Rochester, 
48  N.  Y.  S.  764;  Beach  Pub.  Corp., 
§  656,  note  2;  ante,  §  251  (224), 
note  74.  And  it  has  been  held  that 
the  right  to  take  a  fee  is  not  af- 
fected by  a  change  in  the  constitu- 
tion while  the  proceedings  are  pend- 
ing. Peoria  &c.  R.  Co.  v.  Burkett, 
62  111.  322.  But  compare  Paul  v. 
Detroit,  32  Mich.  108;  Kellogg  v. 
Malin,  50  Mo.  496,  11  Am.  Rep. 
426;  Gebhardt  v.  Reeves,  75  111. 
301. 

1=  Chicago  &c.  R.  Co.  v.  Clapp,  201 
111.  418,  66  N.  E.  223  (under  Illinois 
statute);  Pairchild  v.  St.  Paul,  46 
Minn.  540,  49  N.  W.  325;  Kellogg  v. 
Malin,  50  Mo.  496,  11  Am.  Rep.  426; 
Hooker  v.  Utica  &c.  Turnp.  Rd.  Co., 
12  Wend  (N.  Y.)  371.  See  also, 
Western  Un.  Tel.  Co.,  v.  Union  Tel. 
Co.,  65  Ga.  160,  38  Am.  Rep.  781; 
Westcott  V.  New  York  &c.  R.  Co., 
152  Mass.  465,  25  N.  B.  840. 
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§  254.  (227)  Easement  only  can  be  taken  unless  clear  authority 
to  take  fee. — ^The  general  rule,  as  we  have  said,  is  that  statutes  con- 
ferring authority  to  compel  an  owner  to  yield  his  property  to  the  pub- 
lie  demand  are  to  be  strictly  construed,  and  this  rule  governs  as  to  the 
extent  of  the  estate  which  may  be  seized.  Thus,  a  statute  conferring 
authority  to  lay  out  a  road  or  street  imports  that  an  easement  only  can 
be  appropriated.^^  So,  a  statute  providing  that  the  corporation  shall 
be  seized  and  possessed,  does  not  authorize  the  seizure  of  the  fee.^^ 
Authority  to  take  for  an  avenue  does  not  confer  a  right  to  take  a  fee, 
but  it  does  confer  a  right  to  acquire  a  perpetual  e^sement.^^  The  prin- 
ciple to  be  deduced  from  all  the  decisions  may  be  thus  stated :  Where 
the  language  of  the  statute  will  bear  a  construction  which  will  leave 
the  fee  in  the  land-owner,  that  construction  will  be  preferred  rather 
than  one  which  will  wrest  the  fee  from  him.^* 


"United  States  v.  Harris,  1  Sum- 
ner (U.  S.)  21;  Dunham  v.  Wil- 
liams, 36  Barb.  (N.  Y.)  136.  See 
also,  Com'rs  v.  Michigan  Cent.  R. 
Co.,  90  Mich.  385,  51  N.  W.  447; 
Harris  v.  Chicago,  162  111.  288,  44 
N.  E.  437;  Aden  v.  Union  County 
Rd.  Dist.  No.  3,  97  111.  App,  347; 
Hagaman  v.  Moore,  84  Ind.  496; 
Roberts  v.  Brown  County,  21  Kan. 
247;  Rhode  Island  &c.  Trust  Co.  v. 
Hayden,  20  R.  I.  5^4,  40  Atl.  421, 
42  L.  R.  A.  107.  It  is  held  that 
where  land  is  appropriated  for  a 
public  park  the  use  is  continuous 
and  inconsistent  with  the  existence 
of  any  private  interest  in  it,  and 
that  the  city  takes  a  fee,  although 
there  are  no  express  words  con- 
ferring it.  Holt  V.  Somerville,  127 
Mass.  408.  The  same  general  rule 
has  been  applied  in  the  case  of 
an  almshouse.  De  Varaigne  v. 
Fox,  2  Blatchf.  (U.  S.)  95.  See 
also,  Tifft  V.  Buffalo,  82  N.  Y.  204; 
State  V.  Rives,  5  Ired.  (N.  Car.) 
297.  In  some  of  the  cases  it  is  held 
that  if  it  Is  provided  that  full  value 
shall  be  paid  for  the  land  the  impli- 
cation is  that  the  fee  passed.  Brook- 
lyn Park  V.  Armstrong,  45  N.  Y. 
234,  6  Am.  Rep.  70.  See  also,  Ham- 
ersley  v.  New  York,  56  N.  Y.  533; 
Milburn  v.  Cedar  Rapids,  12  Iowa 


246.  Where  benefits  are  allowed  to 
be  considered,  the  just  inference 
is  that  the  fee  does  not  pass.  Kel- 
logg V.  Malin,  50  Mo.  496,  11  Am. 
Rep.  426. 

"Quimby  v.  Vermont  Cent.  R. 
Co.,  23  Vermont,  387.  But  see  Page 
V.  O'Toole,  144  Mass.  303,  10  N.  E. 
851;  Barnett  v.  Johnson,  15  N.  J. 
Eq.  481. 

"Washington  Cemetery  v.  Pros- 
pect Park  R.  Co.,  68  N.  Y.  591. 

^»Mott  V.  Eno,  181  N.  Y.  346,  74 
N.  E.  229,  233  (citing  text  and  dis- 
tinguishing Blackman  v.  Riley,  138 
N.  Y.  318,  34  N.  E.  214);  New  York 
&c.  R.  Co.  V.  Kip,  46  N.  Y.  546,  7 
Am.  Rep.  385;  Heyneman  v.  Blake, 
19  Cal.  579.  See  also.  Quick  v.  Tay- 
lor, 113  Ind.  540,  16  N.  E.  588;  Chi- 
cago &c.  R.  Co.  V.  Huncheon,  130 
Ind.  529,  30  N.  E.  636;  Lyon  v. 
McDonald,  78  Tex.  71,  14  S.  W.  261, 
9  L.  R.  A.  295n;  McCombs  v.  Stew- 
art, 40  Ohio  St.  647;  Devine  v.  Lord, 
175  Mass.  384,  56  N.  E.  570.  In 
determining  what  construction  shall 
be  placed  upon  the  statute,  the 
court  may  consider  the  nature  of 
the  use,  the  provision  as  to  whether 
benefits  are  to  be  considered,  and 
like  matters,  for  from  such  matters 
It  may  be  Inferred  that  it  was  in- 
tended that  a  fee  should  pass. 
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§  255.   Easement  usually  taken  for  highways  and  the  like. — At 

common  law,  a  highway  was  only  an  easement,  the  fee  remaining  ia 
the  land-owner,  and  only  an  easement  can  be  taken  for  such  a  purpose 
in  most  of  the  states.^"  But  the  easement,  especially  in  the  case  of 
streets,  is  a  very  comprehensive  one  and  includes  everything  that  may 
properly  be  regarded  as  a  highway  use,  whether  on  or  beneath  the 
surface.^^  As  will  hereafter  be  shown,  however,  every  other  right  or 
interest,  as  a  general  rule  at  least,  remains  in  the  owner  of  the  fee. 
But  it  has  been  held  that  if  a  town,  which  has  taken  land  for  sewerage 
purposes,  constructs  an  open  sewer  the  owner  of  the  fee  has  no  right 
to  cover  it.^^ 

§  256.  (338)  Quantity  of  property  which  may  be  taken — What  is 
reasonably  necessary. — Where  part  only  of  a  lot  of  land  is  needed  for 
a  road  or  street  no  more  can  ordinarily  be  taken.^^  There  can  be  no 
valid  seizure  of  a  strip  of  land  lying  along  a  highway,  under  a  statute 


=»See  Goodtitle  v.  Aker,  1  Burr. 
133;  Washington  Cemetery  v.  Pros- 
pect Park  Co.,  68  N.  Y.  591;  Paige  v. 
Schenectady  R.  Co.,  178  N.  Y.  102, 
70  N.  B.  213;  Carroll  v.  Griffith,  117 
Tenn.  500,  97  S.  W.  66;  Lyon  v. 
McDonald,  78  Tex.  71,  14  S.  W. 
261,  9  L.  R.  A.  295n;  United  States 
V.  Harris,  1  Sumner  (U.  S.)  21; 
Hagaman  v.  Moore,  84  Ind.  496; 
Waterbury  v.  Piatt,  75  Conn.  387, 
53  Atl.  958,  96  Am.  St.  229,  60  L. 
R.  A.  211n. 

^New  England  Tel.  &c.  Co.  v. 
Boston  Terminal  Co.,  182  Mass.  397, 
65  N.  E.  835;  Fifty  Associates  v. 
Boston,  201  Mass.  585,  88  N.  E. 
427;  Sears  v.  Crocker,  184  Mass. 
586,  69  N.  E.  327,  100  Am.  St.  577; 
Cater  v.  Northwestern  Tel.  &c.  Co., 
60  Minn.  539,  63  N.  W.  Ill,  51  Am. 
St.  543,  28  L.  R.  A.  310;  Taylor  v. 
Portsmouth  &c.  St.  R.  Co.,  91  Me. 
193,  39  Atl.  560,  64  Am.  St.  216; 
Plant  V.  Long  Island  R.  Co.,  10 
Barb.  (N.  Y.)  26;  Smith  v.  City  of 
Goldsboro,  121  N.  Car.  350,  28  S.  E. 
479,  480;  Michener  v.  Philadelphia, 
118  Pa.  St.  535,  12  Atl.  174;  Provost 
V.  New  Chester  Water  Co.,  162  Pa. 
St.  275,  29  Atl.  914.  In  the  first  case 
cited  it  is  said:  "On  the  laying  out 
and  construction  of  a  highway  or 


public  street,  the  fee  of  the  land 
remains  in  the  landowner,  and  the 
public  acquires  an  easement  in  the 
street  for  travel.  This  easement  is 
held  to  include  every  kind  of  travel 
and  communication  for  the  move- 
ment or  transportation  of  persons  or 
property  which  is  reasonable  and 
proper  in  the  use  of  a  public  street. 
It  includes  the  use  of  all  kinds  of 
vehicles  which  can  be  introduced 
with  a  reasonable  regard  for  the 
safety  and  convenience  of  the  pub- 
lic, and  every  reasonable  means  of 
transportation,  transmission,  and 
movement  beneath  the  surface  of 
the  ground,  as  well  as  upon  or 
above  it." 

==  Melrose  v.  Cutter,  159  Mass. 
461,  34  N.  E.  695.  See  also  as  to 
rights  of  municipality  where  land 
is  taken  for  a  sewer:  Evans  v. 
Boston,  190  Mass.  525,  76  N.  B. 
905;  Titus  v.  Boston,  161  Mass.  209, 
36  N.  B.  793;  Titus  v.  Boston,  149 
Mass.  164,  21  N.  E.  310;  Village  of 
Medina  v.  Graves,  113  N.  Y.  S.  52. 

=°  Matter  of  Albany  Street,  11 
Wend.  (N.  Y.)'  151,  25  Am.  Dec. 
618;  Baltimore  v.  Calumet,  23  Md. 
449;  Embury  v.  Conner,  3  Comst. 
(N.  Y.)   511. 
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authorizing  the  condemnation  of  lands  for  highway  purposes,  unless 
the  land  is  neeeded  for  the  highway  itself,  or  for  some  purpose  legiti- 
mately connected  with  the  use  and  enjoyment  of  the  way,  and  within 
the  scope  of  the  statutory  grant  of  authority  to  condemn.^*  As  we  shall 
show  in  the  following  sections,  the  general  rule  where  the  statute 
does  not  definitely  determine  the  question,  is  that  so  much,  and  so 
much  only,  as  is  reasonably  necessary  may  be  taken.  But  when  a 
municipality  acts  in  good  faith  and  does  not  exceed  the  limits  of  a 
reasonable  discretion  with  which  it  is  invested,  the  courts  will  seldom, 
if  ever,  interfere  with  its  choice  of  routes  and  determination  of  the 
amount  or  quantity  of  land  needed. 

§  257.  Discretion  as  to  route  and  extent. — ^It  is  generally  held  that 
the  exercise  of  the  discretion  lodged  in  a  municipal  corporation  or  a 
railroad  company,  at  least  when  there  is  good  faith  and  no  clear  abuse 
of  discretion,  will  not  be  interfered  with  by  the  courts  so  far  as  the 
choice  of  routes  is  concerned. ^^  This  doctrine  has  also  been  applied  to 
its  determination  of  necessity  and  the  amount  or  quantity  of  property 
required.^^  But  there  is  some  conflict  upon  the  latter  point,  and, 
while  the  amount  to  be  taken  is  usually  a  legislative  rather  than  a 
judicial  question  and  the  courts  should  not  lightly  interfere  in  either 
case,  it  would  seem  that  there  is  often  more  reason  for  their  iater- 
ferance  as  to  the  amount  needed  and  that  they  should  inquire  into 

="  Buckingham  v.   Smith,  10  Ohio  Car.  457,  51  S.  E.  485,  110  Am.  St. 

288;    Baltimore  &c.  R.  Co.  v.  Pitts-  579,  and  many  other  authorities  cited 

burgh   &c.   R.  Co.,   17  W.  Va.   812;  in  note  to  Hayford  v.  Bangor,  in  11 

Embury  v.  Connor,  3  N.  Y.  511,  53  L.  R.  A.  (N.  S.)  940.   See  also.  State 

Am.   Dec.   325n;    Matter  of   Albany  v.  Superior  Court  of  King  County, 

Street,    11   Wend.    (N.   Y.)    151,   25  54  Wash.  365,  103  Pac.  469,  104  Pac. 

Am.  Dec.  618;    Dunn  v.  Charleston,  175;    City   of    Seattle   v.    Byers,    54 

Harper  (S.  C.)  189;  Paul  v.  Detroit,  Wash.    518,    103    Pac.    791;    Macfar- 

32    Mich.    108.     See    also.    Case    v.  land  v.  Elverson,  32  App.  D.  C.  81. 
Kelly,  133  U.  S.  21,  33  L.  ed.  513,  10        '» Chicago   &c.   R.   Co.  v.  Pontiac, 

Sup.  Ct.  216;  Georgia  Pac.  R.  Co.  t.  169  111.  155,  48  N.  B.  485;  Richmond 

Wilks,  86  Ala.  478,  6  So.  34;  Chesa-  School   Tp.    v.    Overmyer,    164    Ind. 

peake  &c.  Co.  v.   Mason,  4  Cranch  382,  73  N.  E.  811;  Hayford  v.  Ban- 

(U.   S.   C.  C.)   123.  gor,  102  Me.  340,  66  Atl.  731,  11  L. 

="  Chicago  &c.  R.  Co.  v.  Morrison,  R.  A.  (N.  S.)  940n,  and  note;  Phila- 

195   111.   271,   63   N.  E.   96;    Bass  v.  delphia  v.  Ward,  174  Pa.  St.  45,  34 

Ft.  Wayne,  121   Ind.  389,  23   N.  E.  Atl.  458;   Zircle  v.  Southern  R.  Co., 

259;    Sample   v.    Carroll,    132    Ind.  102  Va.  17,  45  S.  B.  802;   Dallas  v. 

496,    32    N.   E.   220;    Knoblauch   v.  Hallock,  44  Ore.  246,  75  Pac.  204; 

Minneapolis,  56  Minn.  321,  57  N.  W.  2    Elliott    on    Railroads     (2d    ed.), 

928;  Stratford  v.  Greensboro,  124  N.  952.    See   also.   City   of   Seattle   v. 

Car.    127,    32    S.   E.    394;    Riley   v.  Byers,  54  Wash.  518,  103  Pac.  791. 
Charleston  Union  Station  Co.,  71  S. 
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that  subject  in  a  proper  case  and  not  permit  property  to  be  taken  for 
which  there  can  be  no  use  or  reasonable  necessity  whatever.^^ 

§258.  (329)  Expropriator  must  take  what  statute  prescribes. — 

The  adjudged  cases  are  in  substantial  agreement  upon  the  proposition 
that  the  person  or  corporation  having  a  right  to  condemn  land  by  vir- 
tue of  the  power  of  eminent  domain  must  take  the  estate  and  the 
quantity  prescribed  by  the  statute.  There  is  some  conflict  as  to  what 
construction  shall  be  given  the  statutes,  but  there  is  no  material  diver- 
sity of  opinion  upon  the  proposition  stated.  It  is  incumbent  upon  the 
person  or  corporation  asserting  a  right  to  condemn  property,  to  take 
and  to  pay  for  the  estate  or  the  quantity  which  the  statute  prescribes. 
The  rule  upon  this  subject  is  a  strict  one,  and  the  courts  will  usually 
permit  no  substantial  departure  from  it.^*  But  there  are  some  cases 
in  which,  perhaps  because  of  the  language  of  the  particular  statute, 
an  easement  (and  no  more  where  the  condemnation  proceedings  sought 
no  more)  was  .permitted  to  be  taken  notwithstanding  the  statute  au- 
thorized the  taking  of  a  fee.^®  Where,  however,  the  statute  does  not 
definitely  declare  what  estate  or  what  quantity  of  property  shall  be 
taken,  so  much  as  is  reasonably  necessary  for  the  public  use  may  be 
condemned.^" 

"Bennett  v.  Marion,  106  Iowa,  burgh  National  Bank  v.  Shoen- 
628,  76  N.  W.  844;  Rockport  v.  berger.  111  Pa.  St  95;  County  of 
Webster,  174  Mass.  385,  54  N.  B.  Ramsey  v.  Stees,  28  Minn.  326,  9 
852;  Tedens  v.  Sanitary  Dist.,  149  N.  W.  879;  Cliesapeake  &c.  Co.  v. 
111.  87,  36  N.  E.  1033;  Reed  v.  Louis-  Mason,  4  Cranch  (U.  S.  C.  C.)  123; 
villa  Bridge  Co.,  8  Bush.  (Ky.)  69;  Lessee  &c.  Co.  v.  Cincinnati  Turnp. 
Tracy  v.  Elizabethtown  &c.  R.  Co.,  Co.,  11  Ohio  392;  Stark  v.  Sioux 
80  Ky.  259;  Stearns  v.  Barre,  73  City  &c.  Co.,  43  Iowa  501;  Central 
Vt.  281,  50  Atl.  1086,  87  Am.  St.  R.  Co.  v.  Hudson  &c.  Co.,  46  N.  J. 
721,  58  L.  R.  A.  240;  Baltimore  &c.  L.  289;  Road  Case,  4  W.  &.  S.  (Pa.) 
R.  Co.  v.  Pittsburgh  &c.  R.  Co.,  17  39;  Brown  v.  Corey,  43  Pa.  St.  495; 
W.  Va.  812;  South  Carolina  R.  Co.  Currier  v.  Marietta  &c.  Co.,  11  Ohio 
V.  Blake,  9  Rich.  L.  (S.  Car.)  228;  St.  222,  228;  Matter  of  Water 
Dunn  v.  Charleston,  Harp.  (S.  Car.)  Com'rs,  96  N.  Y.  351;  Pinchin  v. 
189;  Lake  Shore  &c.  R.  Co.  v.  New  London  &c.  Co.,  24  L.  J.  N.  S.  Ch. 
York  &c.  R.  Co.,  8  Fed.  858.  See  Div.  417;  Roanoke  City  v.  Berko- 
also,  Louisiana  &c.  Co.  v.  Xavier  witz,  80  Va.  616.  See  also,  Char- 
Realty  Co.,  115  La.  Ann.  328,  39  So.  lottesville  v.  Maury,  96  Va.  383,  31 
1;  Chicago  &c.  R.  Co.  v.  Williams.  S.  E.  520. 
148  Fed.  442.  '"Conklin  v.   Old  Colony  R.-  Co., 

™  Watson    V.    Acquackanonk    &c.,  154  Mass.  155,  28  N.  E.  143;    Mat- 

36  N.  J.  L.  195;    DeCamp  v.  Hiber-  ter  of  New  York,  74  App.  Div.    (N. 

nia  &c.  Co.,  47  N.  J.  L.  43;   Matter  Y.)  197,  77  N.  Y.  S.  737;   Shipley  v. 

of  Union  Ferry  Co.,  98  N.  Y.  139;  Western  Md.  Tidewater  R.  Co.,  99 

Hingham  &c.  Co.  v.  County  of  Nor-  Md.  115,  56  Atl.  968. 

folk,    6   Allen    (Mass.)    S53;    Pitts-  '"Johnston  v.  Chicago  &c.  Co.,  58 
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§  259.  (230)  Rights  of  owner  of  fee  where  easement  is  taken. — 

Where  nothing  but  the  right  to  use  the  land  is  acquired,  the  owner  of 
the  fee  retains  a  right  to  make  such  use  of  the  land  as  is  not  incon- 
sistent with  the  easement  acquired  by  the  corporation.  Nothing  can 
be  done  by  him  that  will  make  the  use  of  the  way  inconvenient  or 
unsafe,  nor  can  he  do  anything  that  will  disturb  the  public  in  the  free 
use  of  the  way,  but,  subject  to  the  superior  right  of  the  public,  the 
owner  is  generally  entitled  to  the  use  of  the  way  and  to  all  the  profits 
tliat  accrue  from  it.^^  So,  when  the  public  use  is  discontinued,  the  land 
cannot  be  disposed  of  by  the  taker  but  generally  reverts  to  the  owner 
of  the  fee  or  becomes  his  absolute  property  free  from  the  public  ease- 
ment.^^    The  right  acquired,  however,  usually  continues  so  long  as 


Iowa  537;  Lockie  v.  Mutual  &c. 
Co.,  103  111.  401;  Ladd  v.  Madon 
&c.  Co.,  6  Exch.  143;  Lodge  v. 
Philadelphia  &c.  Co.,  8  Phila.  (Pa.) 
345;  Matter  of  Staten  Island  &c. 
Co.,  103  N.  Y.  251,  8  N.  E.  548;  Tyler 
V.  Hudson,  147  Mass.  609,  18  N.  B. 
582;  In  re  South  Beach  &c.  R.  Co., 
119  N.  Y.  141,  23  N.  E.  486;  Forney 
V.  Freemont  &c.  R.  Co.,  23  Neh.  465, 
36  N.  W.  806;  2  Elliott  Railroads 
(2nd  ed.),  §  970. 

=^Goodtitle  v.  Alker,  1  Burr.  133; 
Bean  v.  Coleman,  44  N.  H.  539; 
United  States  v.  Harris,  1  Sumner 
C.  C.  (U.  S.)  21;  Woodringv.  Porks 
Tp.,  28  Pa.  St.  355,  70  Am.  Dee.  134; 
Holllngsworth  v.  Des  Moines  &c.  R. 
Co.,  63  Iowa  443,  19  N.  W.  325; 
Kame  v.  Baltimore,  15  Md.  240; 
O'Linda  v.  Lothrop,  21  Pick. 
(Mass.)  292,  32  Am.  Dec.  261n; 
Baker  v.  Frick,  45  Md.  337,  24  Am. 
Rep.  506;  Emans  v.  Turnbull,  3 
Am.  Dec.  427n;  Maxwell  v.  Mo- 
Atee,  9  B.  Mon.  (Ky.)  20,  48  Am. 
Dec.  409;  Mason  v.  Hill,  5  B.  &  Ad. 
1;  Brookville  &c.  Co.  v.  Butler,  91 
Ind.  134,  46  Am.  Rep.  580;  Julien 
V.  Woodsman,  82  Ind.  568;  Ham  v. 
Salem,  100  Mass.  350;  Paine  v. 
Woods,  108  Mass  160.  It  is  in  ac- 
cordance with  this  general  doctrine 
that  it  is  held  that  ice  which  forms 
on  a  mill  pond  belongs  to  the  owner 
of  the  fee.  State  v.  Pottmeyer,  33 
Ind.  402,  5  Am.  Rep.  224;  Wash- 
ington Ice  Co.  V.  Shortall,  101  111. 
46,    40    Am.    Rep.    196;    Dodge    v. 


Berry,  26  Hun  (N.  Y.)  246;  Village 
of  Brooklyn  v.  Smith,  104  111.  429, 
44  Am.  Rep.  90;  Julien  v.  Wood- 
small,  supra.  See  also,  Conklin  v. 
Old  Colony  R.  Co.,  154  Mass.  155, 
28  N.  E.  143;  Lockie  v.  Mutual 
Union  Co.,  103  111.  401;  Bass  v.  Ft. 
Wayne,  121  Ind.  389,  23  N.  E.  259; 
Detroit  City  R.  Co.  v.  Mills,  85 
Mich.  634,  48  N.  W.  1007.  But  see 
where  fee  is  taken.  Dillon  v.  Kan- 
sas City  &c.  R.  Co.,  67  Kan.  687, 
74  Pac.  251;  Struve  v.  Republican 
Valley  R.  Co.  (Neb.),  89  N.  W. 
604;  Philadelphia  v.  Ward,  174  Pa. 
St.  45,  34  Atl.  458;  Whalon  v. 
North  Platte  &c.  R.  Co.,  11  Wyo. 
313,  71  Pac.  995.  In  Snively  v. 
Washington  Tp.,  218  Pa.  249,  67 
Atl.  465,  12  L.  R.  A.  (N.  S.)  918n, 
it  is  held  that  the  rights  of  the 
public  in  the  portion  of  the  land 
within  the  lines  of  a  highway  are 
superior  to  any  right  which  the 
individual  owner  of  the  soil  ap- 
propriated may  undertake  to  as- 
sert in  the  use  thereof,  and  that 
not  even  an  abutter  can  make  any 
permanent  private  use  of  it  without 
consent  of  the  supervisors  and  even 
then  subject  to  the  right  of  the 
township  to  discontinue  such  pri- 
vate use  when  deemed  expedient. 

"'  See  Tiedeman  Munic.  Corp.,  § 
238;  Helm  v.  Webster,  85  111.  116; 
Chicago  &c.  R.  Co.  v.  Clapp,  201 
III.  418,  66  N.  B.  223;  McCombs  v. 
Stewart,  40  Ohio  St.  647;  Benham 
V.  Potter,  52  Conn.  248;   Waterbury 
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it  is  used  or  needed  for  the  purpose  for  which  it  was  condemned,'^  and 
this  has  been  held  to  be  true  even  though  the  life  of  the  condemning 
corporation  is  limited  by  charter  or  statute.^* 

§  260.  (231)  Power  of  eminent  domain  is  a  continuing  one. — 

There  is  much  diversity  of  opinion  upon  the  question  whether  the 
power  of  eminent  domain  is  exhausted  by  its  exercise  in  a  single 
instance.  Some  of  the  cases  hold  that  all  that  is  required  must  be  taken 
at  once,  and  that  property-owners  cannot  be  harassed  by  repeated 
seizures.^  ^  Other  cases  hold  that  one  assertion  of  the  power  does  not 
exhaust  it.^^  It  seems  to  us,  although  the  question  is  by  no  means 
free  from  diBSculty,  that  where  the  right  is  given  by  a  general  statute, 
it  should  be  considered  a  continuing  one.  If  a  change  is  made  in  the 
plan  of  the  improvement  there  must  usually  be  a  second  assessment.'^ 

V.  Piatt,  76  Conn.  435,  56  Atl.  856;  ilton  v.   Annapolis   &c.  Co.,   1  Md. 

Remey   v.   Iowa   Cent.   R.    Co.,    116  553;    South    Carolina,    Ex   parte,    2 

Iowa,  133,   89   N.   W.  218.  Rich.    (S.    Car.)     434;     Jamaica    v. 

='  Pratt  V.  Brown,  3  Wis.  603.  Denton,   70   N.  Y.    S.   837;    Johnson 

»*  Shreveport  &c.  R.  Co.  v.  Hinds,  v.  Utica  Water  Works,  67  Barb.  (N. 

50  La.  Ann.  781,  24  So.  287;    State  Y.)   415;   Middlesex  &c.  Trac.  Co.  v. 

V.  River,  27  N.  Car.  297;    Miner  v.  Metlar,  70  N.  J.  L.  98,  56  Atl.  142; 

New  York  Cent.  &c.  R.  Co.,  46  Hun  Toledo  &c.  v.  Daniels,   16   Ohio   St. 

(N.  Y.)   612   (affirmed  in  123  N.  Y.  390;     Peck    v.    Louisville    &c.    Co., 

242,  25  N.  B.  339).  101  Ind.  366;  Ewing  v.  Alabama  &c. 

==  Mason  v.  Brooklyn  &c.  Co.,  35  R.  Co.,  68  Miss.  551,  9  So.  295; 
Barb.  (N.  Y.)  373;  Hudson  Canal  Randolph  Em.  Dom.,  §  116;  3  El- 
Co.  V.  New  York  &c.  Co.,  9  Paige  liott  Railroads,  §§  962,  971;  note  to 
(N.  Y.)  323;  Kenton  County  Court  Barre  R.  Co.  v.  Montpelier  &c.  Co., 
V.  Turnp.  Co.,  10  Bush  (Ky.)  529;  4  L.  R.  A.  785,  786. 
Brigham  v.  Agricultural  &c.  Co.,  1  "Wabash  &c.  R.  Co.  v.  McDougall, 
Allen  (Mass.)  316;  Morris  v.  Cen-  126  111.  Ill,  18  N.  B.  291,  9  Am.  St. 
tral  &c.  Co.,  31  N.  J.  L.  205.  But  539,  1  L.  R.  A.  207.  In  the  case 
see  Childs  v.  Central  R.  Co.,  33  N.  cited  It  is  held  that  the  measure  of 
J.  L.  323.  damages  caused  by  a  change  in  the 

^  Mississippi  &c.  Co.  v,  Devaney,  plan  is  the  increased  injury  to  the 

42  Miss.  555,  2  Am.  Rep.  608;   Vir-  property    which    results    from    the 

ginia   &c.    Co.    v.   Lovejoy,    8    Nev.  alteration   of   the   plan.     Compare, 

100;    Chicago  &c.  Co.  v.  Wilson,  17  however,  Fulton  v.  Short  &c.  R.  Co., 

111.  123;    Central  Branch  &c.  R.  Co.  85  Ky.  640,  4  S.  W.  332,  9  Ky.  L.  291, 

V.  Atchison,  26  Kan  669;    Fisher  v.  7  Am.  St.  619. 
Chicago  &c.  Co.,  104  111.  323;   Ham- 
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Section  Section 

292.  Other  evidence  of  market  value    301.  Persons   entitled  to  compensa- 

— Sales     and     offers — Price  tion — Illustrative  cases, 

paid — Admissions.  302.  Lessor  and   lessee — Life-tenant 

293.  Time  at  which  valuation  should  and  remainderman. 

be  made — Interest.  303.  Effect  of  death  of  owner  pend- 

294.  Improvements  — Compensation  ing  proceedings. 

for.  304.  Time  and  manner  of  claiming 

295.  Damages  where  property  is  pe-  compensation  —  Presumption 

culiarly   adapted  to   particu-  of  payment — Waiver. 

lar  purpose.  306.  Waiver — Effect     o  f     accepting 

296.  Adaptability  to   particular  use  compensation. 

— Illustrative  cases.  306.  When    right    to    compensation 

297.  Remote   and    speculative   inju-  vests — Discontinuance. 

ries  not  to  be  considered.  307.  Right  to  discontinue  and  right 

298.  Consequential  injuries.  to  compensation  or  damages. 

299.  Illustrative     cases     of     conse-    308.  Measure  of  damages  in  case  of 

quential  injuries.  discontinuance. 

300.  Compensation  must  be  paid  to 

true  owner — Who  are  "own- 
ers." 

§261.  (332)  Fundamental  and  constitutional  right. — It  is  evident 
that  the  law  upon  the  subject  of  compensation  has  undergone  a  gradual 
change,  and  that  the  better  thought  of  the  courts  and  the  jurists  now 
support  the  doctrine  that  without  compensation  there  cannot  be  "due 
process  of  law."  We  do  not  believe  that  the  failure  to  provide  compen- 
sation invalidates  a  statute  upon  the  ground  that  it  is  opposed'  to 
natural  justice,  as  some  of  the  earlier  cases  hold.^  But  we  do  believe 
that  even  in  the  absence  of  a  special  provision  in  the  constitution  pro- 
hibiting the  seizure  of  property  without  compensation  the  citizen  is 
entitled  to  compensation  under  the  general  provisions  which  secure  the 
right  to  hold  and  enjoy  properl^r.  The  people,  in  delegating  part  of 
their  power  (for  they  are  the  source  of  all  power  and  their  repre- 
sentative possesses  only  such  authority  as  the  people  have  delegated), 
did  not  invest  any  representative  with  authority  to  take  away  any 
of  the  essential  elements  of  liberty,  and  the  right  to  property  is 
an  essential  element  of  liberty.  The  utmost  that  can  be  said  is  that 
the  law-making  power  has  a  right  to  compel  the  citizen  to  sell  his 

•Bradshaw    v.    Rogers,    20    Johns  494,     25    Am.     Rep.     564;     Doe    v. 

(N.  Y.)  103;  Harness  v.  Chesapeake  Georgia  &c.  Co.,  1  Ga.  524;  Young  v. 

&c.  Co.,  1  Md.  Ch.  248;    Martin,  Ex  McKenzie,  3  Ga.  31;  Parham  v.  Jus- 

parte,  13  Ark.  198,  58  Am.  Dec.  321;  tices,  9  Ga.  341;  Matter  of  Highway, 

Cairo   &c.   Co.   v.   Turner,   31   Ark.  22  N.  J.  L.  293; 
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property,  and  a  sale,  of  course,  implies  compensation  on  the  part 
of  the  buyer.^  But  as  all  of  the  state  constitutions,  with  one  ex- 
ception, now  prohibit  the  seizure  of  private  property  without  com- 
pensation, the  question  is  one  of  less  difficulty  and  importance  than 
it  once  was,  although  it  is  still  of  some  importance,  since,  as  we 
believe,  the  federal  constitution*  requires  compensation  in  order 
to  constitute  "due  process  of  law."  We  regard  compensation  for 
private  property  taken  for  a  public  use  as  a  right  springing  from 
that  of  personal  liberty  inherent  in  every  citizen  under  a  republi- 
can form  of  government,  and  to  all  of  the  states  such  a  government 
is  guaranteed.*  A  municipality  seeking  to  take  land  for  a  road  or 
street  is  required  to  make  just  compensation,^  as  well  as  other  corpora- 
tions authorized  to  exercise  the  power  of  eminent  domain,  although, 
as  will  be  hereafter  shovra,  there  is,  in  many  jurisdictions  at  least,  a 
difierenee  in  the  provisons  for  compensation  or  as  to  what  is  regarded 
as  sufficient  certainty. 

§  262.  (333)  Effect  of  fourteenth  amendment  of  federal  constitu- 
tion.— By  the  fourteenth  amendment  every  state  is  forbidden  to  de- 
prive any  citizen  "of  life,  liberty  or  property  without  due  process  of 
law,  or  to  deny  to  any  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws."  If  the  right  to  property  is  an  element  of  liberty,  it 
is  a  right  which  only  the  law,  in  due  course,  can  take  or  abridge,  and 

'  Cooley's  Blackst.,  Book  I,  p.  137.  "  Federal  Constitution,  Fourteenth 
See  also,  Slnnickson  v.  Jolinson,  17  Amendment.  See  In  re  Water  Front 
N.  J.  L.  129,  145,  34  Am.  Dec.  184;  in  New  York,  190  N.  Y.  350,  83  N. 
Monongahela  &c.  Co.  v.  United  E.  299,  16  L.  R.  A.  (N.  S.)  335;  Mo- 
States,  148  TJ.  S.  312,  37  L.  ed.  '463,  nongahela  Nav.  Co.  v.  United  States, 
13  Sup.  Ct.  622;  Chattanooga  &c.  R.  148  U.  S.  312,  37  L.  ed.  468,  13  Sup. 
Co.  v.  Felton,  69  Fed.  273,  278.   And  Ct.  622. 

see  Virginia  &e.  R.  Co.  v.  Henry,  *  Federal  Const.,  art.  iv,  §  4. 
8  Nev.  165;  Spring  Valley  Water  "Smith  v.  Inge,  80  Ala.  283;  Co- 
Works  v.  San  Francisco,  124  Fed.  lusa  County  v.  Hudson,  85  Cal.  633, 
574;  People  v.  Adirondack  R.  Co.,  24  Pac.  791;  Union  R.  Transfer  Co. 
160  N.  Y.  225,  54  N.  E.  689,  affd  in  v.  Moore,  80  Ind.  458;  Zimmerman  v. 
Adirondack  R.  Co.  v.  New  York  Kearney  County,  33  Neb.  620,  50  N. 
State,  176  U.  S.  335,  44  L.  ed.  492,  W.  1126;  Hitch  v.  Edgecombe 
20  Sup.  Ct.  460,  as  to  the  constitu-  County  Com'rs,  132  N.  Car.  573,  44 
tional  right  to  "just"  or  full  com-  S.  E.  30;  Frater  v.  Hamilton  County, 
pensation.  But  this  is  a  condition  90  Tenn.  661,  19  S.  W.  233,  and  au- 
of  the  exercise  of  the  power  of  eml-  thorities  cited  in  second  note  to  this 
nent  domain  rather  than  a  limita-  section.  But  see  Wagner  v.  Salzburg 
tion  of  the  power  to  take.  Long  Tp.,  132  Pa.  St.  636,  19  Atl.  294; 
Island  Water  Supply  Co.  v.  Brook-  State  v.  Dawson,  3  Hill  (S.  Car.) 
lyn,  166  U.  S.  685,  41  L.  ed.  1165,  100;  Simmons  v.  Passaic,  42  N.  J. 
17  Sup.  Ct.  718.  L.  619. 
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no  law  can  be  valid  which  assumes  to  take  a  person's  property  without 
yieldiQg  fair  compensation,  since  without  compensation  there  is  not 
"due  process  of  law."  So  it  was  held  when  the  constitution  was 
amended,  and  constitutional  provisions  are  construed  with  respect  to 
society  as  it  was  organized  and  existed  at  the  time  the  constitution  was 
framed.^  The  federal  courts,  in  the  later  decisions,  assert  the  doctrine 
which  we  have  outlined,  and  assume  jurisdiction  under  the  fourteenth 
amendment  over  many  questions  which  were  formerly  held  to  be  purely 
for  the  state  courts. '' 

§  263.  (334)  When  compensation  should  be  paid  or  tendered. — 

That  private  property  cannot  be  taken  for  a  public  use  without  paying 
or  securing  to  the  owner  just  compensation,  we  think  is  now  settled 
beyond  debate.  It  would  be  more  consistent  with  sound  priaciple  to 
require  payment  before  seizure,  but  there  are  cases  holding  that  if 
payment  is  secured  there  is  a  sufBcient  compliance  with  -the  require- 
ments of  the  constitution.  It  is  sometimes  said  that  the  right  of 
eminent  domain  is  in  effect  "nothing  more  than  a  power  to  oblige  the 
citizen  to  sell  and  convey  when  the  public  necessities  require  it,"^  and 
if  this  be  true,  it  should  also  be  true  that  the  compensation  should  not 
only  be  secured,  but  should  be  paid  or  tendered,  for  it  seems  unreason- 
able to  compel  a  land-owner  to  sell  without  receiving  money  or  its 

"Durham  v.  State,  117  Ind.  477,  19  130,  135;   Baker  v.  Village  of  Nor- 

N.  E.  327;    State  v.  Noble,  118  Ind.  wood,  74  Fed.  997;   County  of  Santa 

350,  361,  21  N.  E.  244,  10  Am.  St.  143,  Clara  v.  Railroad  Co.,  18  Fed.  385, 

4  L.  R.  A.  101;  Cooley's  Const.  Lim.  410.      "Due    process    of    law,"    said 

(5tli    ed.),    73.     "Written    constitu-  Mr.  Justice  Jackson,  in  Scott  v.  City 

tions,"  said  Daniel  Webster,  "sane-  of  Toledo,  supra,  "is  equally  want- 

tify  and  confirm  great  principles,  but  ing  in  both  cases;  in  the  latter  case, 

the  latter  are  in  existence  prior  to  because  such  a  taking,  without  mak- 

the  former."  ing  compensation  to  the  owner.  Is 

'  Chicago  &c.  R.  Co.  v.  City  of  Chi-  nothing  short  of  legalized  robbery 

cago,  166  U.  S.  226,  41  L.  ed.  979,  17  or  confiscation  for  the  benefit  of  the 

Sup.  Ct.   581,  and  authorities  there  public."    But  see  Smith  v.   Bivens, 

cited;     Newburyport    Water    Co.    v.  56  Fed.   352.    See   also.   Shoemaker 

Newburyport,  85  Fed.  727;  Davidson  v.  United  States,  147  U.  S.  282,  37  L. 

V.  New  Orleans,  96  U.  S.  97,  102,  24  ed.  170,  13  Sup.  Ct.  361. 
L.  ed.  616;  Kentucky  Railroad  Tax       » Fletcher  v.  Peck,  6  Cranch   (U. 

Case,  115  TT.  S.  321,  331,  29  L.  ed.  S.)    87;    People  v.   Mayor,  4   N.  Y. 

414,    6    Sup.    Ct.    57;     Kennard    v.  419,   55   Am.   Dec.   266n;    Carson   v. 

Louisiana,  92  U.  S.  480,  482,  23  L.  Coleman,   11  N.  J.  Eq.  106;    Young 

ed.   478;    McMillen  v.  AJiderson,   95  v.   Harrison,   6  Ga.   130;    Curran  ,v. 

U.  S.  37,  40,  24  L.  ed.  335;   Scott  v.  Shattuck,    24    Cal.    427;     State    v. 

City  of  Toledo,   36  Fed.   385;    Mis-  Graves,   19   Md.   351,   81   Am.   Dec. 

souri  Pac.  R.  Co.  v.  Nebraska,  164  639;  Wecker  v.  Chicago,  61  111.  142, 

U.  S.  403,  41  h.  ed.  489,  17  Sup.  Ct.  147. 
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real  eqiiivalent.  Chancellor  Kent  has  said  with  great  force  that :  "The 
settled  and  fundamental  doctrine  is,  that  government  has  no  right  to 
take  private  property  without  giving  just  compensation ;  and  it  seems 
to  be  necessarily  implied  that  indemnity  should,  in  cases  which  will 
admit  of  it,  be  previously  and  equitably  ascertained,  and  be  ready  for 
reception  concurrently  in  point  of  time  with  the  actual  exercise  of  the 
right  of  eminent  domain."*  It  is,  perhaps,  too  much  to  say  that  this 
doctrine  is  ^ully  sustained  by  the  adjudged  cases,  but  the  legislature  has 
been  in  the  majority  of  cases  careful  to  establish  a  rule  in  harmony 
with  it,  though  there  are  cases  in  which  it  has  been  widely  departed 


§  264.  (235)  Compensation  must  be  certain. — ^Although  it  is  not 
uniformly  held  that  compensation  should  always  precede  the  appro- 
priation, yet  it  is  almost  universally  held  that  compensation  must  be 
EG  certainly  provided  that  the  owner  can  secure  it  by  the  aid  of  the 
courts  without  unnecessary  or  unreasonable  delay.^^  It  seems  to  us, 
on  principle,  that  in  no  case  should  the  owner  be  required  to  resort 
to  legal  proceedings  to  secure  pay  for  property  which  the  law  compels 
him  to  part  with  for  the  public  good,  but  that  payment  in  money,  or 
what  is  in  fact  the  equivalent  of  money,  should  be  a  condition  precedent 
to  the  right  to  appropriate  the  property.  In  many  of  the  states  this 
right  is  expressly  secured  to  the  owner,  in  cases  where  the  seizure  is 
by  a  private  corporation,  and  is,  as  we  think,  really  within  the  spirit 

»2  Kent  Com.,  339n.  "Long  v.  Fuller,  68  Pa.  St.  170; 

"  State  v.  Lyle,  100  N.  Car.  497,  6  Bloodgood  v.  Mohawk,  18  Wend.  (N. 

S.  E.  379;  Lindsay  v.  Com'rs,  2  Bay  Y.)   9,  31  Am.  Dec.   313n;    Calking 

(S.    Car.)    38;    Central    R.    Co.   v.  v.   Baldwin,  4  "Wend.    (N.  Y.)  "^67, 

Hetfield,   29   N.   J.   L.   206;    Den  v.  21  Am.  Dec.  168;   Taylor  v.  Marcy, 

Morris  Canal  Co.,  24  N.  J.  L.  587;  25  III.  426;   Calllson  v.  Hedrick,  15 

State  V.  Dawson,  3   Hill    (S.  Car.)  Gratt.  (Va.)   244;   Jackson  v.  Winn, 

100,  101;   Raleigh  &•  Gaston  R.  Co.  4  Litt.   (Ky.)   322,  323;    Gardner  v. 

V.  Davis,  2  Dev.  &  B.  (N.  Car.)  451.  Newburgh,    2    Johns.    Ch.    (N.    Y.) 

In  our  opinion  these  cases,  or  some  162,    7    Am.    Dec.    526;     Haverhill 

of  them  at  least,  are  unsound.  Even  Bridge  Proprietors  v.   County,    103 

where  there  is  no  express  constitu-  Mass.  120,  4  Am.  Rep.  518;    Lang- 

tional     provision     prohibiting     the  ford  v.  Commissioner,  16  Minn.  375. 

seizure  of  private  property  without  See   generally   Cherokee   Nation   v. 

compensation,  there   is   a  right  to  Southern  Kansas  R.  Co.,  135  U.  S. 

compensation     under    the     general  641,  34  L.  ed.  295,  10  Sup  Ct.  965; 

provisions  which  secure  to  the  citl-  Backus  v.  Ft.  St.  Union  Depot  Co., 

zen   the   right   to   hold   and   enjoy  169  U.  S.  557,  42  L.  ed.  853,  18  Sup. 

property.  Ct.  445. 

20 — Elliott  R.  and  S. 
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of  the  national  constitution  as  well  as  within  the  spirit  of  the  provisions 
found  in  the  constitutions  of  nearly  all  of  the  states.^^ 

§  265.  (236)  Statute  must  provide  for  compensation. — ^Where  the 
constitution  of  the  state  permits  the  seizure  of  property  without  the 
concurrent  payment  of  compensation,  the  security  provided  must  be 
certain,  adequate  and  safe.  The  provision  securing  compensation,  and 
providing  for  its  assessment  and  payment,  should  be  contained  in  the 
statute  authorizing  the  appropriation;  otherwise,  as  has  been  justly 
said,  it  should  be  regarded  "as  no  better  than  so  much  blank  paper."" 
There  are  cases  asserting  a  different  doctrine,  but  they  cannot  be 
sustained  on  principle  or  authority.^*  In  such  cases  the  infirmity  is 
in  the  statute  itself,  and  it  is  not  for  the  courts  to  attempt  to  heal  it 
by  usurping  legislative  functions ;  the  true  course  is  to  keep  within  the 
judicial  sphere,  and  pronounce  such  statutes  unconstitutional.  The 
right  of  eminent  domain,  as  all  agree,  can  only  be  exercised  by  the 
legislature  in  conformity  with  the  constitution,  and,  therefore,  the 
attempt  of  any  other  department  of  government  to  exercise  it  is  a 


"^Cook  V.  South  Park  Com'rs,  61 
111.  115. 

"  Per  Court  In  Long  v.  Fuller,  68 
Pa.  St.  170;  State  v.  City  of  Perth 
Amboy,  52  N.  J.  L.  132,  18  Atl.  670, 
671;  Gaines  v.  Com'rs,  37  N.  J.  L. 
12. 

"Jerome  v.  Ross,  7  Johns.  Oh. 
(N.  Y.)  315,  11  Am.  Dee.  484;  Rog- 
ers v.  Bradshaw,  20  Johns.  (N.  Y.) 
735;  Bonaparte  v.  Camden  &  Amboy 
R.  Co.,  1  Baldw.  (U.  S.)  205,  226; 
Lower  Chatham  Drainage  Case,  35 
N.  J.  L.  497;  Gribbs  v.  Benedict,  64 
Ark.  555,  44  S.  W.  707,  709.  Some  of 
the  courts  declare  that  statutes 
which  make  no  provision  for  the 
payment  of  compensation  are  void, 
and  this  we  think  the  sound  doc- 
trine. People  V.  Loew,  39  Hun  (N. 
Y.)  490,  102  N.  Y.  471,  7  N.  E.  297; 
Tuckahoe  Canal  Co.  v.  Tuckahoe  R. 
Co.,  11  Leigh  (Va.)  42,  36  Am.  Dec. 
374;  Wheelock  v.  Young,  4  Wend. 
(N.  Y.)  647;  Thacher  v.  Dartmouth 
Bridge  Co.,  18  Pick.  (Mass.)  501; 
Neponset  &c.  Co.  v.  Tileston,  133 
Mass.  189;  Boston  &c.  R.  Co.  v. 
Salem  &c.  R.  Co.,  2  Gray  (Mass.)  1; 
Hendershot   v.    State,   44   Ohio    St. 


208,  6  N.  E.  245;  State  v.  Lyle,  100 
N.  Car.  497,  6  S.  B.  379.  Whether 
such .  statutes  are  or  are  not  abso- 
lutely void  is  questionable,  but  it  is 
quite  clear  that  they  cannot  be  car- 
ried into  effect  without  additional 
legislation.  Watson  v.  Trustees,  21 
Ohio  St.  667.  See  also,  Anniston  &c. 
R.  Co.  v.  Jacksonville  &c.  R.  Co., 
82  Ala.  297,  2  So.  710;  Ex  parte 
Martin,  13  Ark.  198,  58  Am.  Dec. 
321;  Garbutt  Lumber  Co.  v.  Georgia 
&c.  R.  Co.,  Ill  Ga.  714,  36  S.  E. 
942;  Hancock  &c.  Co.  v.  Adams,  87 
Ky.  417,  9  S.  W.  246,  10  Ky.  L. 
371;  Calder  v.  Police  Jury,  44  La. 
Ann.  173,  10  So.  726;  People  v.  De- 
troit &c.  Co.,  79  Mich.  471,  44  N.  W. 
934,  7  L.  R.  A.  717;  City  of  St. 
Louis  V.  Hill,  116  Mo.  527,  22  S.  W. 
861,  21  L.  R.  A.  226;  Sweet  v. 
Rechel,  159  U.  S.  380,  40  L.  ed.  188, 
16  Sup.  Ct.  43;  In  re  Burnish  St.,  140 
Fa.  St.  531,  21  Atl.  500.  But  com- 
pare Ree's  Appeal  (Pa.)  18  Atl. 
427;  Woodruff  v.  Glendale,  26  Minn. 
78,  1  N.  W.  581;  In  re  Rugheimer, 
36  Fed.  369,  holding  right  to  com- 
pensation implied. 
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usurpation,  and  the  attempt  of  the  legislature  to  exercise  it  in  any 
other  mode  than  that  provided  by  the  constitution  is  futile.  The  au- 
thorities, when  fairly  construed,  will  be  found  to  sustain  the  doctrine 
that  the  statute  must  contain  the  provision  for  compensation,  and  that 
courts  cannot  supply  the  omission.^^  A  general  law  or  another  appli- 
cable statute  may,  however,  sometimes  supply  the  omission.^^ 

§  266.  (237)  Compensation  cannot  be  made  to  depend  upon  con- 
tingency— Municipal  bonds. — ^The  provisions  for  securing  compensa- 
tion to  the  property-owner  must  not,  in  any  event,  be  dependent  upon 
"any  hazard,  contingency  or  casualty,"^^  but  there  must  be  a  sure  and 
adequate  fund  provided  to  which  the  owner  may  resort.  It  is  held, 
even  by  the  courts  asserting  the  most  liberal  rule  in  favor  of  the  party 
seizing  property,  that  it  is  not  enough,  at  least  in  case  of  a  private  cor- 
poration, that  an  action  at  law  is  given  to  the  owner  for  the  value  of 
the  land  seized ;  something  more  eileetive,  speedy  and  certain  than  an 
ordinary  judgment  at  law  must  be  provided.^^    But  in  other  cases. 


"Connecticut  R.  R.  Co.  v.  County 
Com'rs,  127  Mass.  50,  34  Am.  Rep. 
338;  Boston  &c.  Co.  v.  Salem  &c.  Co.,  2 
Gray  (Mass.)  1;  Pearson  v.  Johnson, 
54  Miss.  259;  Thompson  v.  Grand  Gulf 
R.  Co.,  3  How.  (Miss.)  240,  34  Am. 
Dec.  81;  Thacher  v.  Dartmouth 
Bridge  Co.,  18  Pick.  (Mass.)  501; 
Ash  V.  Cummings,  50  N.  H.  591; 
City  of  Chicago  v.  Barhian,  80  111. 
482;  Bensley  v.  Mountain  Lake  Co., 
13  Cal.  318;  Southwestern  Co.  v. 
Telegraph,  46  Ga.  43,  12  Am.  Rep. 
585;  Watson  v.  Trustees,  21  Ohio 
St.  667;  People  v.  Nearing,  27  N. 
Y.  306;  Weaver  v.  Boom  Co.,  28 
Minn.  534;  Watkins  v.  Walker 
County,  18  Tex.  585,  70  Am.  Dec. 
298;  (jardner  v.  Newburgh,  2  Johns. 
Ch.  (N.  Y.)  162,  7  Am.  Dec.  526; 
Petition  of  Mt.  Washington  Co.,  35 
N.  H.  134;  Opinion  of  Justices,  66 
N.  H.  629,  33  Atl.  1076;  Ames  v. 
Lake  Superior  &c.  Co.,  21  Minn. 
241;  Sage  v.  City  of  Brooklyn,  89 
N.  Y.  189;  Chapman  v.  Gates,  54 
N.  Y.  132,  145;  People  v.  Hayden,  6 
Hill.  (N.  Y.)  359;  Carbon  Coal  Co. 
V.  Drake,  26  Kan.  345;  Trenton  &c. 
Co.  V.  Raff,  36  N.  J.  L.  335;  Martin, 
Ex  parte,  13  Ark.  198,  58  Am.  Dec. 
321;    Curran   v.    Shattuck,   24    Cal. 


427;  East  End  St.  R.  Co.  v.  Doyle, 
88  Tenn.  747,  IS  S.  W.  936,  17  Am. 
St.  933,  9  L.  R.  A.  100;  Lewis 
County  V.  Gordon,  20  Wash.  80,  54 
Pac.  779,  and  authorities  cited  in 
last  preceding  note. 

"Jennings  v.  Le  Roy,  63  Cal.  397; 
In  re  New  York  El.  R.  Co.,  70  N.  Y. 
327;  Bast  Union  Tp.  v.  Comrey,  100 
Pa.  St.  362;  Gregg  v.  Baltimore,  56 
Md.  256;  State  v.  Hogue,  71  Wis, 
384,  36  N.  W.  860. 

"Sage  V.  City  of  Brooklyn,  89 
N.  Y.  189. 

"  Shepardson  v.  Milwaukee  &c, 
Co.,  6  Wis.  605;  Wallace  v.  Karlen 
owefski,  19  Barb.  (N.  Y.)  118;  Wal 
ther  V.  Warner,  25  Mo.  277;  Currai) 
V.  Shattuck,  24  Cal.  427;  Memphis 
&c.  Co.  V.  Payne,  37  Miss.  700;  Henrj 
V.  Dubuque,  10  Iowa  540;  Doe  v, 
Georgia  R.  Co.,  1  Ga.  524;  City  ot 
St.  Louis  V.  Hill,  116  Mo.  527,  22  S, 
W.  861,  21  L.  R.  A.  226;  8  Lewis' 
Am.  R.  &  Corp.  R.  422;  State  v, 
Mclver,  88  N.  Car.  686;  Yazoo  &c, 
Board  v.  Dancy,  65  Miss.  335,  S 
Sol.  568;  American  Tel.  Co.  v, 
Pearce,  71  Md.  535,  18  Atl.  910,  7  L. 
R.  A.  200n;  Hall  v.  People,  57  111, 
307;  Attorney-General  v.  Old  Colony 
R.  Co.,  160  Mass.  62,  90,  35  N.  E.  252, 
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especially  where  the  taking  is  by  a  nmnicipality,  it  has  been  held 
sufBcient  if  the  landowner  may  recover  a  judgment  without  unreason- 
able delay  enforceable  in  some  effective  mode.^*  The  landowner  cannot 
be  made  to  depend  upon  the  contingency  of  the  collection  of  an  uncer- 
tain special  assessment  provided  by  statute.^"  It  has,  however,  been  held 
that  if  bonds  of  the  public  corporation  are  issued  for  the  purpose  of 
providing  a  fund,  this  insures  a  sure  and  adequate  fund,  and  is  a 
sufficient  compliance  with  the  constitution.^^  Our  judgment  is  that 
the  doctrine  of  the  cases  just  stated  should  not  prevail,  for  the  rights 
of  the  landowner  ought  not,  as  we  believe,  to  be  required  to  depend  upon 
the  contingency  of  the  validity  and  value  of  the  municipal  bonds.  In 
aU  such  securities  there  is  almost  always  something  of  hazard,  and 
where  property  is  compulsorily  taken  no  such  element  should  ever  be 
permitted  to  enter  into  the  case.  But  the  point  seems  to  be  settled 
otherwise  by  the  authorities  and  they  are  supported  by  expediency  and 
strong  practical  reasons. 

§267.  (238)  Appeal  bond  or  judgment  is  not  sufficient. — ^It  is  held, 
and  with  good  reason,  that  title  does  not  pass  until  the  compensation 
has  been  paid.^^   An  appeal  bond,  although  properly  conditioned  and 

22  Li.  R.  A.  112;  Brewster  v.  Rogers  Commission  Water  Supply  v.  Curtis, 

Co.,  169  N.  Y.  73,  62  N.  E.  164,  58  L,.  192  N.  Y.  319,  85  N.  E.  148. 

R.    A.   495;    Snohomish   County   v.  =^In  the  Matter  of  Church,  92  N. 

Hayward,  11  Wash.  429,  39  Pac.  652;  •  Y.  1;  Duncan  v.  Mayor  of  Louisville, 

Southern  Kansas  R.  Co.  V.  Oklahoma  8  Bush  (Ky.)  98;   German  Sav.  &c. 

City,  12  Okla.  82,  69  Pac.  1050.  Soc.  v.  Ramish,  138  Cal.  120,  69  Pac. 

"See  Sweet  v.  Rechel,  159  U.  S.  89,  70  Pac.  1067;  Hubbard  v.  Sadler, 

880,  40  L.  ed.  188,  16  Sup.  Ct.  43;  104  N.  Y.  223,  10  N.  E.  426.    And  it 

Williams  v.  Parker,  188  U.  S.  491,  has  been  so  held  as  to  certificates  of 

47  L.  ed.  559,  23  Sup.  Ct  440;   State  Indebtedness.      State    v.    Brill,    58 

V.  Messenger,  27  Minn.  119,  6  N.  W.  Minn.  152,  59  N.  W.  989.     But  see 

457;    Orr  v.  Quinby,  54  N.  H.  590;  Martin  v.  Tyler,  4  N.  Dak.  278,  60 

Branson  v.  Gee,  25  Ore.  462,  36  Pac.  N.  W.  392,  25  L.  R.  A.  838;  Hamilton 

527,  24  L.  R.  A.  355;  Kimberley  &c.  v.  Annapolis  &c.  R.  Co.,  1  Md.  Ch. 

Co.  v.  Hewitt,  79  Wis.  334,  48  N.  W.  107.    Where  the  state  itself  pledges 

373.  its   faith   for  the   payment   of   the 

'"  Sage  V.  City  of  Brooklyn,  89  N.  compensation   there    is    plausibility 

Y.  189;  Chapman  v.  Gates,  54  N.  Y.  in  the  position   that  compensation 

132,  140;  In  re  South  Market  Street,  is  duly  made.    State  v.  Bruggerman, 

22  N.  Y.,S.  432;  City  of  Bloomington  31  Minn.  493,  18  N.  W.  454;  State  v. 

V.  Latham,  142  111.  462,  32  N.  E.  506,  Messenger,   27   Minn.   119,   6   N.  W. 

18  L.  R.  A.  487;   Com'rs  v.  Durham,  457.     But  even  this  is  not  entirely 

43  111.  86;    Lafayette  v.  Shultz,  44  satisfactory,  for  it  seems  that  the 

Ind.  97.    See  also,  City  of  Austin  v.  owner  is  in  every  instance  entitled 

Nalle,  —  Tex.  App.  — ,  115  S.  W.  to  payment  in  money. 

126.    But  it  may  be  sufficient  if  pay-  ^  New  Orleans  v.  Lagarde,  10  La. 

ment   must   precede    entry.      State  Ann.  150;   Gillan  v.  Hutchinson,  16 
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with  sufficient  surety,  is  not  a  payment,  and  will  not,  therefore,  operate 
to  pass  title.''*  A  judgment  cannot  ordinarily  be  deemed  payment,  for 
the  plain  reason  that  there  is  not  that  certainty  of  its  collection  and 
enforcement  which  is  essential  to  the  existence  of  a  sure  and  adequate 
fund.^*  In  one  case  it  was  held  that  the  rights  of  the  landowner  were 
not  concluded  by  judgment,  although  he  had  agreed  that  there  should 
be  no  execution  for  two  years,  and  that  the  judgment  should  draw 
interest  at  a  greater  rate  than  the  law  would  have  awarded  in  the 
absence  of  an  agreement.^"  The  case  was  placed  upon  the  same  footing 
as  those  in  which  a  mere  license  is  granted,  and  it  was  held  that  a 
revocable  license  to  enter  does  not  preclude  the  owner  from  afterwards 
insisting  upon  compensation.^" 

§268.  (239)  Kule  where  state  or  municipality  undertakes  pay- 
ment of  compensation. — Where  the  state  undertakes  the  payment  of 
the  compensation  an  adequate  and  sure  provision  is  deemed  to  have 
been  made.^^  A  statute  which  provides  for  payment  out  of  the  earn- 
ings of  a  railroad  owned  by  the  state  is,  however,  unconstitutional.^' 
A  distinction  is  declared  to  exist  between  cases  in  which  the  state  irre- 
vocably pledges  its  credit  to  the  payment  of  the  value  of  the  owner's 
land,  and  those  in  which  payment  is  made  to  depend  upon  a  con- 
tingency.   If  the  cases  which  hold  that  the  pledge  of  the  faith  of  a 

Cal.  153;   Lake  Erie  &c.  Co.  v.  Kin-  N.  Y.  634;    Eggleston  v.  New  York 

sey,  87  Ind.  514.  &c.   R.   Co.,   35   Barb.    (N.   Y.)    162; 

^Ring  V.  Mississippi  Bridge  Co.,  Foot  v.  New  Haven  &c.  R.  Co.,  23 

57  Mo.  496;    Sanborn  v.  Belden,  51  Conn.   214.    But  compare  Abbott  v. 

Cal.  266;   Asher  v.  Louisville  &o.  R.  Scott  County,  36  Iowa  354;    Shearer 

Co.,  87  Ky.  391,  8  S.  W.  854,  10  Ky.  v.    Douglas    County,    13    Kan.    145; 

L.  185.    But  see  Davis  v.  Northwest-  Seeley  v.  City  of  Amsterdam,  54  App. 

ern  &c.  R.  Co.,  170  111.  595,  48  N.  E.  Div.  (N.  Y.)  9,  66  N.  Y.  S.  221;  Cupp 

1058;  Travis  County  v.  Trogdon,  88  v.   Seneca  County  Com'rs,  19  Ohio 

Tex.   302,  31  S.  W.  358;    Salt  Lake  St.  173;    Llano  Co.  v.  Scott,  2  Tex. 

City  "Water  &c.  Co.  v.  Salt  Lake  City,  Civ.  App.  408,  21  S.  W.  177. 
24  Utah  282,  67  Pac.  791.    As  will  be        "  Talbot     v.     Hudson,     16     Gray 

seen  from  the  cases  last  cited,  it  has  (Mass.)   417;    State  v.  Bruggerman, 

been  held  that  a  bond  may  be  suf-  31  Minn.  493,  18  N.  W.  454;  People 

fieient  where  it  relates  only  to  occu-  v.  Michigan  &c.  R.  Co.,  3  Mich.  496; 

pancy   pending   the    proceedings    or  Bloodgood  v.  Mohawk  &c.  R.  Co.,  18 

the  like  and  payment  is  required  be-  Wend.  (N.  Y.)  9,  31  Am.  Dec.  313n; 

fore  it  is  finally  taken.  Haverhill     Bridge     Co.     v.     County 

=«Provolt   v.    Chicago   &c.    Co.,   57  Com'rs,  103  Mass.  125;    Great  Falls 

Mo.   256;    Powers  v.   Armstrong,   19  &c.    Cb.    v.    Garland,    25    Fed.    521; 

Ga.  427;  Thompson  v.  Grand  Gulf,  3  Cooley's  Const.  Lim.  (6th  ed.)  692. 
How.  (Miss.)  240,  34  Am.  Dec.  81.  ""Connecticut     River     R.     Co.     v. 

==  Irish  V.  Burlington  &c.  Co.,  44  County  Com'rs,  127  Mass.  50,  34  Am. 

Iowa  380.  Rep.  338. 

«  Selden  v.  D.  &  H.  Canal  Co.,  29 
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county,  city  or  other  public  corporation  is  a  sufficient  compliance  with 
the  constitution  can  be  upheld  at  all,  it  must  be  upon  the  ground  that 
the  faith  of  the  public  of  a  political  subdivision  is  inviolable  and  the 
means  of  payment  certain  and  sufficient,  and  this  in  many  instances  is 
an  assumption  hardly  warranted  by  historic  facts;  but,  however  this 
may  be,  there  are  cases  declaring  that  an  undertaking  by  a  county  or 
city  is  sufficient,^*  and  such  is  apparently  the  prevailing  doctrine, 
although  this  doctrine,  we  believe,  should  not  prevail,^"  at  least  under 
some  of  the  constitutions.^^ 

§  269.  Certainty  of  compensation — Designation  of  fund. — ^As  al- 
ready indicated,  the  statute  should  usually  designate  some  certain  and 
definite  fund  out  of  which  compensation  is  to  be  paid,'^  but  it  is 
generally  held  sufficient  if  it  is  made  a  charge  on  the  public  treasury  of 
the  state  or  municipality  or  on  the  fund  raised  by  general  taxation,^* 
and  it  has  been  held  that  the  fact  that  a  municipality  is  in  straitened 
circumstances  does  not  necessarily  constitute  a  sufficient  reason  for 
requiring  payment  in  advance.'*  Yet  a  provision  for  pajrment  out  of 
a  specific  fund  to  be  raised  by  assessment,  or  the  like,  when  not  sure 
and  adequate  is  insufficient.  *° 

§  270.  (240)  Pledge  of  faith  of  private  corporation  is  insufficient. 

— Courts  recognising  the  principle  that  the  pledge  of  the  faith  of 
a  political  corporation  is  sufficient,  are,  in  most  eases,  careful  to  deny 

^Loweree  v.   Newark,   9   Vroom.  Bowie,  34  Ala.  461;  Gilmer  v.  Lime 

(N.  J.)   151;   Yost's  Rep.,  17  Pa.  St.  Point,  18  Cal.  229;  Loweree  v.  New- 

524;    Com'rs  v.  Bowie,  34  Ala.   461.  ark,  38  N.  J.  L.  151;  State  v.  City  of 

See  also.  Chapman  v.  Gates,  54  N.  Y.  Superior,  81  Wis.  649,  51  N.  W.  1014; 

132;    Orr  v.  Quimby,  54  N.  H.  590;  Sweaton  v.  Martin,  57  Wis.  364,  15 

Brock  v.  Hishen,  40  Wis.  674;  Gash-  N.  W.  403;   In  re  New  York,  99  N. 

weller's  Heirs  v.   Mcllvoy,  1  A.  K.  Y.  569,  2  N.  E.  642. 

Marsh.  (Ky.)   84;   Jackson  v.  Winn,  ^  In  re  City  of  Cedar  Rapids,  85 

4   Litt.    (Ky.)    322;    Zimmerman   v.  Iowa  39,  51  N.  W.  1142;  De  Lucca  v. 

Canfleld,  42  Ohio  St.  463.  North  Little  Rock,  142  Fed.  597. 

™See  Covington  &c.  R.  Co.  v.  Piel,  ^  Sage  v.  Brooklyn,  89  N.  Y.  189; 

87  Ky.  267,  8  S.  W.  449,  10  Ky.  L.  Keene  v.  Bristol,  26  Pa.  St.  46;  Mar- 

146,  questioning  the  doctrine  of  the  tin  v.  Tyler,  4  N.  Dak.  278,  60  N.  W. 

earlier  Kentucky  cases.  392,  25  L.  R.  A.  838;   In  re  Lincoln 

^See  Martin  v.  Tyler,  4  N.  Dak.  Park,  44  Minn.  299,  46  N.  W.  355; 

278,  60  N.  W.  392,  25  L.  R.  A.  838,  Matter  of  South  Market  St.,  67  Hun 

and  last  note  to  §  271  (241).  (N.  Y.)  594,  22  N.  Y.  S.  432.    But  if 

"  Bent  v.  Enery,  173  Mass.  495,  53  the   entire  taxable  property  of  the 

N.  B.  910;    Tuttle  v.  Knox  County,  city  is  ultimately  liable  it  is   held 

89  Tenn.  157,  14  S.  W.  486.  sufficient.    State  v.  City  of  Superior, 

^  Lownes    County    Com'rs    Ct.    v.  81  Wis.  649,  51  N.  W.  1014. 
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its  application  to  private  corporations,  as  railroads,  canals,  and  the 
like,*°  but  it  seems  diflBcult  to  perceive  any  solid  reason  for  the  distinc- 
tion, for  the  rule  prescribed  by  the  paramount  law  should  protect  the 
citizen  in  the  one  case  as  effectually  as  in  the  other,  and  the  only  sure 
and  consistent  mode  in  which  to  do  this  is  to  require  compensation  to 
precede  entry  in  all  cases  where  the  state  itself  does  not  pledge  its  faith 
for  the  payment  of  the  compensation,  and,  indeed,  it  may  well  be 
doubted  whether  any  exception  to  the  general  rule  should  be  allowed. 

§  271.  (241)  Time  when  compensation  must  be  paid  or  tendered. 

— The  time  when  compensation  must  be  paid  or  tendered  depends  in 
a  great  measure  upon  the  constitutional  provisions  which  govern  the 
jurisdiction  in  which  the  question  arises.  It  is  not  easy  to  formulate 
any  general  rule  upon  the  subject,  but  it  may  be  affirmed,  as  a  general 
principle,  that  the  compensation  must  be  paid  or  tendered,  in  all  cases 
where  private  corporations  seek  to  appropriate  the  property,  before 
the  dominion  over  it  is  taken  from  the  owner.^'  A  distinction,  as  we 
have  seen,  is  made  in  cases  where  the  seizure  is  by  the  sovereign,  and 


=«  Norton  v.  Peck,  3  Wis.  714; 
Shepardson  v.  Milwaukee  &c.  R.  Co., 
6  Wis.  605;  Robins  v.  Milwaukee 
&c.  R.  Co.,  6  Wis.  636;  Powers 
V.  Bears,  12  Wis.  213,  78  Am.  Dec. 
733;  Aslier  v.  Louisville  &c.  R. 
Co.,  87  Ky.  391,  8  S.  W.  854,  10  Ky. 
Xj.  185.  See  also,  Loweree  v.  New- 
ark, 38  N.  J.  L.  151;  Dronberger  v. 
Reed,  11  Ind.  420.  But  compare 
Calking  v.  Baldwin,  4  Wend.  (N.  Y.) 
667,  21  Am.  Dec.  168. 

"  Jones  v.  New  Orleans  &c.  Co.,  70 
Ala.  227;  Boblman  v.  Green  Bay  &c. 
R.  Co.,  30  Wis.  105;  Powers  v.  Bears, 
12  Wis.  213,  78  Am.  Dec.  733;  South- 
western R.  Co.  v.  Southern  and  At- 
lantic Telegraph  Co.,  46  Ga.  43,  12 
Am.  Rep.  585;  Wagner  v.  Railway 
Co.,  38  Ohio  St.  32;  Cherokee  Nation 
V.  Southern  Kansas  R.  Co.,  135  U.  S. 
641,  34  L.  ed.  295,  10  Sup.  Ct.  965; 
Brown  v.  Powell,  25  Pa.  St.  229; 
Ray  V.  Atchison  R.  Co.,  4  Neb.  439; 
Henry  v.  Dubuque  R.  Co.,  10  Iowa 
540;  Cox  V.  Louisville  R.  Co.,  48  Ind. 
178;  Bensley  v.  Mountain  Lake 
Water  Co.,  13  Cal.  306,  73  Am.  Dec. 
575,  and  note;  Steinhart  v.  Mendo- 
cino County,  137  Cal.  575,  70  Pac. 
629,  92  Am.  St.  183,  59  L.  R.  A.  404. 


See  also.  Holmes  v.  Kansas  City, 
209  Mo.  513,  108  S.  W.  9,  123  Am. 
St.  495.  It  is  quite  certain  under 
the  recent  decisions  of  the  supreme 
court  of  the  United  States  that  no 
unjust  or  arbitrary  provision  re- 
specting compensation  will  be  con- 
sidered as  "due  process  of  law."  But 
it  is  held  that  the  proceedings  may 
be  commenced  and  all  the  prelimi- 
naries completed  provided  compensa- 
tion is  provided  for  and  made  before 
the  owner  is  actually  dispossessed. 
Hansen  v.  Hammer,  15  Wash.  315,  46 
Pac.  332;  Kansas  City  v.  Ward,  134 
Mo.  172,  35  S.  W.  600;  State  v.  Lytle, 
138  N.  Car.  738,  51  S.  E.  66;  State 
V.  Jones,  139  N.  Car.  613,  52  S.  E. 
240,  2  L.  R.  A.  (N.  S.)  313.  See 
also,  Sweet  v.  Rechel,  159  U.  S.  380, 
40  L.  ed.  188,  16  Sup.  Ct.  43;  Adir- 
ondack R.  Co.  V.  New  York,  176  U. 
S.  335,  44  L.  ed.  492,  20  Sup.  Ct.  460. 
Some  constitutions  expressly  except 
municipal  corporations  from  prepay- 
ment. See  Nelson  v.  Fleming,  56  Ind. 
310;  Cherry  v.  Lane  County,  25  Ore. 
487,  36  Pac.  531.  Some  others  require 
it  in  all  cases.  See  last  note  to  this 
section. 
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in  jurisdictions  where  this  principle  prevails,  the  rule  is  that  compen- 
sation need  not  he  paid  before  the  appropriation  is  actually  made.*' 
Mere  prelimiaary  surveys  are  not  regarded  as  a  taking,  and  it  is, 
therefore,  not  necessary  that  the  compensation  should  be  paid  or 
tendered  before  such  surveys  are  made,**  and  provision  is  frequently 
made  vrhereby  there  may  be  an  entry,  occupation  or  use,  before  com- 
pensation is  actually  paid.*"  But  some  of  the  constitutions  or  statutes 
require  prepayment  in  all  cases.*^ 


"State  V.  Dawson,  3  Hill  (S.  Car.) 
100;  Orr  v.  Quimby,  54  N.  H.  590; 
Dronberger  v.  Reed,  11  Ind.  420; 
CalUson  v.  Hedrick,  15  Gratt.  (Va.) 
244;  People  v.  Mich.  So.  R.  Co.,  3 
Mich.  496;  Cooley  Const.  Lim.,  560; 
Rexford  v.  Knight,  11  N.  Y.  308; 
Wheeler  v.  Essex  Pub.  Road,  39  N. 
J.  L.  291;  Rudisill  v.  State,  40  Ind. 
485;  Smeaton  v.  Martin,  57  Wis.  364, 
15  N.  W.  403;  State  v.  Jones,  139  N. 
Car.  613,  52  S.  E.  240,  242,  2  L.  R.  A. 
(N.  S.)  312,  317  (citing  text). 

"•Cushman  v.  Smith,  34  Me.  247; 
Polly  V.  Saratoga  &c.  R.  Co.,  9  Barb. 
(N.  Y.)  449;  Steuart  v.  Mayor  &c.,  7 
Miller  (Md.)  500;  Orr  v.  Quimby,  54 
N.  H.  590;  Walther  v.  Warner,  2^ 
Mo.  277;  Fox  v.  Western  P.  R.  Co., 
31  Cal.  538;  Mercer  v.  McWilliams, 
Wright  (Ohio)  132;  Chambers  v. 
Cincinnati  &c.  R.  Co.,  69  Ga.  320,  10 
Am.  &  Bng.  R.  Cas.  376;  ante,  §  236 
(212).  See  also,  State  v.  Waite,  70 
Ohio  St.  149,  71  N.  E.  286. 

*°  See  cases  last  cited  in  first  note 
to  this  section,  also  Buchwalter  v. 
School  Dist.,  65  Kan.  603,  70  Pac. 
605;  Delaware  County's  Appeal,  119 
Pa.  St.  159,  13  Atl.  62;  Fogarty  v. 
Cincinnati,  9  Ohio  S.  &  C.  PI.  Dec. 
753;  Broadmoor  Land  Co.  v.  Carr, 
133  Fed.  37;  State  v.  Jones,  139  N. 
Car.  613,  52  S.  E.  240,  2  L.  R.  A.  (N. 
S.)  813.  In  Martin  v.  Tyler,  4  N. 
Dak.  278,  60  N.  W.  392,  25  L,  R.  A. 
838,  it  is  said  that  where  property 
is  directly  taken  by  a  state  or  mu- 
nicipality "it  has  generally  been 
held  a  sufficient  compliance  with  the 
provision  If  the  compensation  was 
definitely  ascertained  and  made  a 
charge  upon  a  municipal  fund  for 
which  the  credit  of  the  municipality 
was  pledged.    Rogers  v.  Bradshaw, 


20  Johns.  (N.  Y.)  744;  Bloodgood  v. 
Railroad  Co.,  18  Wend.  (N.  Y.)  9,  31 
Am.  Dec.  313n;  Chapman  v.  Gates, 
54  N.  Y.  132;  Brock  v.  Hishen,  40 
Wis.  674;  Long  v.  Fuller,  68  Pa.  St. 
170;  Orr  v.  Quimby,  54  N.  H.  590. 
The  same  ruling  has  been  made  in 
Minnesota  and  Michigan  where  the 
constitution  requires  the  compensa- 
tion to  be  first  paid  or  secured.  See 
State  V.  Messenger,  27  Minn.  119,  6 
N.  W.  457;  State  v.  Braggerman,  31 
Minn.  493,  18  N.  W.  454;  People  v. 
Michigan  S.  R.  Co.,  3  Mich.  496.  But 
we  are  cited  to  no  case  *  *  * 
arising  in  those  states  having  the 
constitutional  provision  as  thus  re- 
ported to  the  constitutional  conven- 
tion of  California,  and  as  found  in 
the  first  part  of  section  14  of  the 
constitution  of  this  state,  where  it 
has  been  held  that  the  state  or  any 
municipality  acting  for  the  state 
could  take  private  property  for  pub- 
lic use  unless  just  compensation 
therefor  accompanied  or  preceded 
the  taking." 

"Faust  V.  City  of  Huntsville,  83 
Ala.  279,  3  So.  771;  Heilbron  v.  Sac- 
ramento County,  151  Cal.  271,  90 
Pac.  706;  Steinhart  v.  Mendocino 
County,  137  Cal.  575,  70  Pac.  629,  92 
Am.  St.  183,  59  L.  R.  A.  404;  Butler 
v.  Thomasville,  74  Ga.  570;  Carrico 
V.  Colvin,  92  Ky.  342,  17  S.  W.  854, 
13  Ky.  L.  603;  In  re  New  Orleans, 
4  Rob.  (La.)  357;  State  v.  Somer- 
ville,  104  La.  74,  28  So.  977;  Steuart 
V.  Baltimore,  7  Md.  500;  Cameron  v. 
Washington  County,  47  Miss.  264; 
Martin  v.  Tyler,  4  N.  Dak.  278,  60 
N.  W.  392,  25  L.  R.  A.  838;  Askam 
V.  King  County,  9  Wash.  1,  36  Pac. 
1097.  We  do  not  mean,  however, 
that  there  must  necessarily  be  pre- 
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§  272.  (242)  Bemedies  where  compensation  is  not  tendered — Suffi- 
ciency of  tender. — Injunction  will  lie,  in  a  proper  case,  to  prevent  a 
seizure  where  compensation  has  not  been  paid  or  tendered  as  the  law 
requires,*^  and  trespass**  or  ejectment**  may  be  maintained  where 
compensation  has  not  been  duly  paid  or  tendered.  It  is  generally  held 
that  if  compensation  is  not  made  within  a  reasonable  time  the  owner 
may  have  his  property  back,*"  and  some  courts  hold  that  he  has  a  lien 
for  his  compensation.*"  Some  hold  that  the  title  passes  subject  to  a 
condition  precedent  while  many  others  hold  that  it  does  not  pass  until 


payment  of  compensation  even  un- 
der such  constitutions  where  there 
is  a  mere  preliminary  survey,  which 
may  not  he  in  any  sense  a  taking  of 
property.  The  courts  permitting  an 
entry  hefore  tender  or  payment  of 
compensation,  in  the  absence  of  such 
constitutional  provisions  are  influ- 
enced largely  by  the  fact  that  the 
owner  can,  ordinarily,  suffer  no  loss 
and  that  any  other  rule  would  delay 
important  public  improvements  and 
result  in  almost  intolerable  incon- 
venience. 

■"Evans  v.  Missouri  &c.  R.  Co.,  64 
Mo.  453;  Holmes  v.  Kansas  City,  209 
Mo.  513,  108  S.  W.  9,  123  Am.  St. 
495;  Gardner  v.  Newburg,  2  Johns. 
Ch.  (N.  Y.)  161,  7  Am.  Dec.  526n; 
Sidener  v.  Norristown  &c.  Turnp. 
Co.,  23  Ind.  623;  Com'rs  v.  Durham, 
43  I-ll.  86;  Geurkink  v.  City  of  Peta- 
luma,  112  Cal.  306,  44  Pac.  570; 
Town  of  Hardensburg  v.  Cravens, 
148  Ind.  1,  47  N.  E.  153;  Willamette 
&c.  Works  V.  Oregon  &c.  Co.,  26  Ore. 
224,  37  Pac.  1016,  46  Am.  St.  620,  29 
L.  R.  A.  88;  High  on  Injunctions, 
§  391.  But  see  Prince  v.  Crocker, 
166  Mass.  347,  44  N.  E.  446,  32  L.  R. 
A.  610;  Stewart  v.  Chicago  &c.  R. 
Co.,  68  111.  App.  446;  Pegram  v.  New 
York  &c.  R.  Co.,  147  N.  Y.  135,  41  N. 
E.  424;  Colby  v.  City  of  Spokane,  12 
Wash.  690,  42  Pac.  112;  Olson  v.  City 
of  Seattle,  30  Wash.  687,  71  Pac. 
201;  Blodgett  v.  Northwestern  &c. 
R.  Co.,  80  Fed.  601;  Wellington  &c. 
Co.  V.  Coshie  &c.  Co.,  116  N.  Car. 
924,  20  S.  E.  964;  Travis  County  v. 
Trogdon  (Tex.  Civ.  App.),  29  S. 
W.  461;  Harman  v.  Caretta  R.  Co., 
61  W.  Va.  356,  56  S.  B.  520,  123  Am. 


St.  985.  But  see  Hammerslough  v. 
Kansas,  57  Mo.  219;  Jersey  City  v. 
Gardner,  33  N.  J.  Eq.  622. 

"  Stacey  v.  Vermont  Cent.  R.  Co., 
27  Vt.  39;  Mahon  v.  New  York  Cent. 
R.  Co.,  24  N.  Y.  658;  Peck  v.  Smith, 
1  Conn.  103,  6  Am.  Dec.  216;  Jones 
V.  New  Orleans  &c.  R.  Co.,  70  Ala. 
227;  Little  Rock  &c.  R.  Co.  v.  Dyer, 
35  Ark.  360;  Donald  v.  St.  Louis 
&c.  R.  Co.,  52  Iowa  411.  See  also. 
County  of  Douglas  v.  Tayler,  50  Neb. 
535,  70  N.  W.  27;  Kiel  v.  Chartiers 
Gas  Co.,  131  Pa.  St.  466,  19  Atl.  78, 
17  Am.  St.  823. 

"Graham  v.  Columbus  &c.  R.  Co., 
27  Ind.  260,  89  Am.  Dec.  498;  Lake 
Brie  and  Western  R.  Co.  v.  Kinsey, 
87  Ind.  514;  St.  Joseph  &c.  R.  Co.  v. 
Callender,  13  Kan.  496;  New  Orleans 
&c.  Co.  V.  Jones,  68  Ala.  48;  Owen 
V.  St.  Paul  &c.  R.  Co.,  12  Wash.  313, 
41  Pac.  44.  But  where  public  policy 
forbids,  neither  injunction  uor 
ejectment  will  lie.  Western  &c.  Co. 
V.  Johnston,  59  Pa.  St.  290;  Harlow 
V.  Marquette  &c.  R.  Co.,  41  Mich. 
336,  2  N.  W.  48;  Midland  R.  Co.  v. 
Smith,  113  Ind.  233,  15  N.  E.  256. 
See  also,  Byrnes  v.  Douglass,  23 
Nev.  83,  42  Pac.  798;  Weber  v.  To- 
ledo, 23  Ohio  Cir.  Ct.  237. 

^  And  it  has  been  held  that  equity 
may  order  a  reconveyance.  Attor- 
ney-General v.  Old  Colony  R.  Co.,  160 
Mass.  62,  90,  35  N.  E.  252,  22  L.  R.  A. 
112. 

*"  Organ  v.  Memphis  &c.  R.  Co.,  51 
A-rk.  235,  11  S.  W.  96;  Drury  v.  Mid- 
land R.  Co.,  127  Mass.  571;  Dayton 
&c.  R.  Co.  V.  Lewton,  20  Ohio  St. 
401;  Gillson  v.  Savannah  &c.  R.  Co., 
7  S.  Car.  173. 
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payment  is  made.*^  These  matters  will  be  more  fully  considered  here- 
after. Where  there  is  an  appraisement,  and  the  amount  thereof  is 
properly  paid  into  court,  there  is  a  valid  tender.*^'  But  a  tender  after 
the  taking  will  not,  as  a  general  rule,  justify  an  entry  previously 
made.** 

§  273.  (243)  Compensation  must  be  made  in  money — Deduction  of 
special  benefits, — ^The  compensation  must  be  a  pecuniary  one.°"  Prop- 
erty cannot  be  made  to  pay  the  compensation  to  which  the  landowner 
is  entitled,  and  in  cases  where  benefits  are  not  deemed  a  compensation, 
it  must  be  paid  in  money.^^  There  is  a  great  diversity  of  opinion  as 
to  whether  compensation  for  the  land  actually  seized  can  be  made  by 
benefits  accruing  to  the  part  remaining  after  the  seizure,  and  as  we 
shall  hereafter  see,  there  is  also  much  conflict  of  opinion  upon  the 
whole  subject  of  the  award  of  benefits.  But  it  is  generally  held  that 
this  is  not  a  violation  of  the  rule,  because,  to  the  extent  of  the  special 
benefits,  there  is  no'  loss  requiring  compensation.  It  is  very  clear,  how- 
ever, that  land  taken  for  a  highway  cannot  be  paid  for  in  benefits 
assessed  to  the  owner's  remaining  land  and  the  owner  at  the  same 


"Lake  Erie  &c.  R.  Co.  v.  Kinsey, 
87  Ind.  514;  Kennedy  v.  Indianap- 
olis, 103  U.  S.  599,  26  L.  ed.  550. 

^'Reisner  v.  Union  Depot  Co.,  27 
Kan.  382.  See  also,  Rudd  v.  Farm- 
ville  &c.  R.  Co.  (Va.),  24  S.  E.  386; 
State  V.  McHatton,  15  Mont.  159;  38 
Pac.  711;  Consumers'  Gas  Trust  Co. 
V.  Harless,  131  Ind.  446,  29  N.  E. 
1062,  15  L.  R.  A.  505  (citing  text). 
Contra,  Harrisburg  &c.  Turnp.  Co. 
V.  Harrisburg  &c.  R.  Co.,  177  Pa.  St. 
585,  35  Atl.  850,  34  L.  R.  A.  439.  And 
compare  Pennsylvania  R.  Co.  v.  Na- 
tional &c.  Co.  (N.  J.),  32  Atl.  220; 
Meilly  v.  Zurmehly,  23  Ohio  St.  627; 
State  V.  Lubke,  15  Mo.  App.  152,  85 
Mo.  338;  In  re  New  York  &c.  R.  Co., 
98  N.  Y.  12;  Lake  Brie  &c.  R.  Co.  v. 
Kinsey,  87  Ind.  514. 

"  Bloodgood  V.  Mohawk  &c.  R.  Co., 
18  Wend.  (N.  Y.)  9,  31  Am.  Dec. 
313n;  and  see  Chicago  &c.  R.  Co.  v. 
Patterson,  22  Ind.  App.  295,  59  N.  E. 
688,  as  to  insufficient  tender. 

"Central  R.  Co.  v.  Holler,  7  Ohio 
St.  220;  Butler  v.  Sewer  Com'rs,  39 
N.  J.  L.  665;  Sanborn  v.  Belden,  51 
Cal.  266;  Fletcher  v.  Peck,  6  Cranch 


(U.  S.)  87,  3  L.  ed.  162;  Common- 
wealth V.  Peters,  2  Mass.  125;  Hill 
V.  Mohawk  &c.  R.  Co.,  7  N.  Y.  152;  2 
Dill.  Munic.  Corp.,  §  472;  Memphis 
V.  Bolton,  9  Heisk.  (Tenn.)  508; 
Henry  v.  Dubuque  &c.  R.  Co.,  2  Iowa 
288;  State  v.  Beackmo,  8  Blackf. 
(Ind.)  246;  Toledo  &c.  R.  Co.  v. 
Munson,  57  Mich.  42,  23  N.  W.  455; 
Burlington  &c.  R.  Co.  v.  Schweikart, 
10  Colo.  178,  14  Pac.  329;  Martin  v. 
Tyler,  4  N.  Dak.  278,  60  N.  W.  392, 
25  L.  R.  A.  838;  Brown  v.  Chicago 
&c.  R.  Co.,  66  Neb.  106,  92  N.  W.  128; 
Dulaney  v.  Nolan  County,  85  Tex. 
225,  20  S.  W.  70. 

"^  Carson  v.  Coleman,  3  Stock.  (N. 
J.)  106;  Sutton  v.  Louisville,  5  Dana 
(Ky.)  28;  Covington  R.  Co.  v.  Piel, 
87  Ky.  267,  8  S.  W.  449,  10  Ky.  L. 
146;  Gordon  v.  Com'rs,  169  111.  510, 
48  N.  E.  451;  Brown  v.  Beatty,  34 
Miss.  227,  69  Am.  Dec.  389;  Alabama 
&c.  R.  Co.  V.  Burkett,  42  Ala.  83;  Van 
Home  V.  Dorrance,  2  Dall.  fU.  S.) 
304,  1  L.  ed.  391;  State  v.  Beackmo, 
8  Blackf.  (Ind.)  246,  and  authorities 
in  last  note,  supra. 
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time  assessed  with  benefits  upon  the  strip  actually  taken  and  wholly 
occupied  by  the  highway.^^  And  injury  to  the  remainder  of  a  lot  from 
which  a  portion  is  actually  taken,  proximately  caused  by  the  taking  of 
such  portion  is  to  be  included  in  reckoning  the  compensation  for  the 
taking."^ 

§  274.  (244)  Reason  for  deducting  special  benefits. — Benefits  pe- 
culiar to  the  owner  may,  in  a  just  sense,  be  said  to  constitute  a  com- 
pensation, because  they  add  to  the  value  of  the  property,  and  thus 
increase  the  owner's  estate.^*  To  the  extent  of  the  special  benefit 
received  and  the  increase  in  the  valile  of  his  property  thereby,  he  is  not, 
in  reality,  injured.^^  It  is  but  just,  therefore,  that  such  benefits  should 


°=City  of  St.  Joseph  v.  Crowther, 
142  Mo.  155,  43  S.  W.  786. 

'"Southern  R.  Co.  v.  Cowen,  129 
Ala.  577,  29  So.  985;  Bauman  v. 
Ross,  167  U.  S.  548,  42  L.  ed.  270, 
17  Sup.  Ct.  966;  United  States  v. 
Town  of  Nahant,  153  Fed.  520,  82  C. 
C.  A.  470;  "White  v.  Metropolitan  &c. 
R.  Co.,  154  111.  620,  39  N.  E.  270; 
Pine  Bluff  &c.  R.  Co.  v.  Kelly,  78 
Ark.  83,  93  S.  W.  562;  Chicago  &c. 
R.  Co.  v.  Mawman,  206  111.  182,  69 
N.  B.  66;  Freiberg  v.  South  Side  El. 
R.  Co.,  221  111.  508,  77  N.  B.  920; 
Indiana  Stone  R.  Co.  v.  Strain,  27 
Ind.  App.  694,  62  N.  E.  63;  South 
Buffalo  R.  Co.  v.  Kirkover,  176  N. 
Y.  301,  68  N.  B.  366;  Louisiana  R. 
&c.  Co.  V.  Jones,  113  La.  29,  36  So. 
877;  and  post,  §  287  (256). 

"Bauman  v.  Ross,  167  U.  S.  548, 
42  L.  ed.  270,  17  Sup.  Ct.  966;  Holton 
V.  Milwaukee,  31  Wis.  27;  Greenville 
&c.  Co.  V.  Partlow,  5  Rich.  L.  (S. 
Car.)  428;  Symonds  v.  Cincinnati, 
14  Ohio  147,  45  Am.  Dec.  529n.  Or, 
it  may  be  said  that  estimating  the 
benefits  is,  in  reality,  not  ascertain- 
ing the  compensation,  but  simply 
the  state  of  the  property  and  the  loss 
for  which  the  owner  should  be  com- 
pensated in  money.  Loweree  v. 
Newark,  38  N.  J.  L.  157;  Page  v. 
Chicago  &c.  R.  Co.,  70  111.  324.  See 
City  of  Covington  v.  Worthington, 
88  Ky.  206,  10  S.  W.  790,  11  S.  W. 
1038,  11  Ky.  L.  141.  On  the  general 
question  of  allowing  benefits  to  be 


deducted,  there  is  little  diversity  of 
opinion;  the  great  weight  of  author- 
ity sustains  the  text.  Whitman  v. 
Boston  &c.  Co.,  3  Allen  (Mass.)  133; 
Commonwealth  v.  Middlesex,  9  Mass. 
388;  Livingston  v.  Mayor,  8  Wend. 
(N.  Y.)  85,  22  Am.  Dec.  622n;  Page 
V.  Chicago  &c.  Co.,  70  111.  324;  Put- 
nam V.  Douglass  Co.,  6  Ore.  328,  25 
Am.  Rep.  527;  Jackson  County  v. 
Waldo,  85  Mo.  637;  Atlanta  v.  Green, 
67  Ga.  386;  Nichols  v.  Bridgeport,  23 
Conn.  189,  60  Am.  Dec.  636;  Colum- 
bia Heights  Realty  Co.  v.  McPar- 
land,  31  App.  D.  C.  112;  Allaire  v. 
City  of  Woonsocket,  25  R.  I.  414,  56 
Atl.  262,  263  (citing  text);  Liver- 
more  V.  Jamaica,  23  Vt.  361,  and 
authorities  cited  under  propositions 
2  and  3,  §  275  (245).  This  is  allowed, 
in  a  proper  case,  even  to  the  extent  of 
equalizing  the  benefits  and  damages. 
Chesapeake  &c.  Canal  v.  Key,  3 
Cranch  C.  C.  (U.  S.)  599;  Trinity 
College  V.  Hartford,  32  Conn.  452; 
Jackson  County  v.  Waldo,  85  Mo. 
637.  See  also,  Burkam  v.  Ohio  &c. 
R.  Co.,  122  Ind.  344,  23  N.  E.  799. 

='See  Heath  v.  Sheetz,  164  Ind. 
665,  74  N.  E.  505;  Pittsburgh  &c.  R. 
Co.  V.  Wolcott,  162  Ind.  399,  69  N. 
E.  451;  Nichols  v.  Bridgeport,  23 
Conn.  189,  60  Am.  Dec.  636.  The 
text  is  also  quoted  with  approval  in 
Terre  Haute  &c.  R.  Co.  v.  Town  of 
Flora,  29  Ind.  App.  442,  64  N.  E. 
648,  650. 
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be  taken  into  consideration;  but  there  is  a  sharp  conflict  among  the 
authorities. 

§  275.  (345)  Different  views  as  to  when  and  to  what  extent  bene- 
fits may  be  allowed. — ^The  authorities  upon  the  general  subject  of  the 
allowance  of  benefits  range  themselves  under  these  heads : 

1.  Those  holding  that  benefits  cannot  in  any  c&se  be  set  off  against 
the  injury  sustained  by  the  landowner.^" 

3.  Those  holding  that  special  benefits  may  not  be  set  off  against  the 
value  of  the  land  actually  seized,  but  may  be  set  off  against  injury  to 
the  residue  of  the  tract  or  incidental  injuries  sustained  by  the  land- 
owner.^' 


™New  Orleans  &c.  R.  Co.  v.  Moye, 
39  Miss.  374;  Isom  v.  Mississippi  &c. 
R.  Co.,  36  Miss.  300;  Natchez  &c.  R. 
Co.  V.  Currie,  62  Miss.  506.  See 
also,  Burlington  &c.  R.  Co.  v. 
Sohweikart,  10  Colo.  178,  14  Pac. 
329;  Savannah  v.  Hartrldge,  37  Ga. 
113;  Alabama  &c.  R.  Co.  v.  Burkett, 
42  Ala.  83;  Woodfolk  v.  Nashville 
&c.  R.  Co.,  2  Swan  (Tenn.)  422; 
Memphis  v.  Bolton,  9  Heisk.  (Tenn.) 
508;  Israel  v.  Jewett,  29  Iowa  475; 
Texas  &c.  R.  Co.  v.  Matthews,  60 
Tex.  215;  New  Orleans  &c.  R.  Co.  v. 
Murrell,  36  La.  Ann.  344;  Louisville 
&c.  R.  Co.  V.  Thompson,  18  B.  Hon. 
(Ky.)  735.  In  nearly  all  the  states 
in  which  this  rule  obtains,  however, 
it  is  based  upon  some  statutory  or 
constitutional  provision,  and  in  some 
of  them  the  provision  only  applies 
to  certain  classes  of  corporations. 
Randolph  Em.  Dom.,  §  265,  et  seq. 
Compare,  for  instance.  Pacific  &c.  R. 
Co.  V.  Porter,  74  Cal.  261,  15  Pac. 
774,  with  Tehama  County  v.  Bryan, 
68  Cal.  57,  8  Pac.  673.  And  see  the 
later  case  of  Meridian  v.  Higgins,  81 
Miss.  376,  33  So.  1,  in  Mississippi. 

"Robbins  v.  Milwaukee  &c.  Co.,  6 
Wis.  610;  Washburn  v.  Milwaukee 
&c.  R.  Co.,  59  Wis.  364,  18  N.  W.  328; 
Mitchell  V.  Thornton,  21  Gratt.  (Va.) 
164;  Shipley  v.  Baltimore  &c.  R.  Co., 
34  Md.  336;  Raleigh  &c.  R.  Co.  v. 
Wicker,  74  N.  Car.  220;  Mayor  v. 
Central  R.  Co.,  53  Ga.  120;  City 
Council  of  Augusta  v.  Marks,  50  Ga. 


612;  Wilson  v.  Rockford  &c.  R.  Co., 
59  111.  273;  Chapman  v.  Oshkosh  &c. 
R.  Co.,  33  Wis.  629;  Wagner  v.  Gage 
Co.,  3  Neb.  237;  Fremont  &c.  R.  Co. 
V.  Whalen,  11  Neb.  585,  10  N.  W. 
491;  Buffalo  Bayou  &c.  R.  Co.  v.  Fer- 
ris, 26  Tex.  588;  Vicksburg  &c.  R. 
Co.  V.  Calderwood,  15  La.  Ann.  481; 
City  of  Paris  v.  Mason,  37  Tex.  447; 
City  of  Shawneetown  v.  Mason,  82 
111.  337,  25  Am.  Rep.  321;  Sutton  v. 
Louisville,  5  Dana  (Ky.)  28;  Hen- 
derson &c.  R.  Co.  V.  Dickerson,  17  B. 
Mon.  (Ky.)  173,  66  Am.  Dec.  148; 
Dulaney  v.  Nolan  County,  85  Tex. 
222,  20  S.  W.  70.  See  also,  Mary- 
land &c.  R.  Co.  V.  Hiller,  8  App.  D. 
C.  289;  Wolff  v.  Georgia  Southern 
&c.  R.  Co.,  94  Ga.  555,  20  S.  E.  484; 
Ginn  v.  Moultrie  &c.  Drainage  Dist., 
188  111.  305,  58  N.  B.  988;  Peoria  &c. 
Trac.  Co.  v.  Vance,  225  111.  270,  80 
N.  E.  134,  9  L.  R.  A.  (N.  S.)  781; 
Schroeder  v.  City  of  Joliet,  189  111. 
48,  59  N.  E.  550,  52  L.  R.  A.  634; 
Abney  v.  Texarkana  &c.  R.  Co.,  105 
La.  446,  29  So.  890;  In  re  Water 
Front  in  New  York,  190  N.  Y.  350,  83 
N.  E.  299,  16  L.  R.  A.  (N.  S.)  335; 
Taber  v.  New  York  &c.  R.  Co.,  28  R. 
I.  269,  67  Atl.  9;  Chicago  &c.  R.  Co. 
V.  Rottgering,  26  Ky.  L.  1167,  83  S. 
W.  584;  Wray  v.  Knoxville  &c.  R. 
Co.,  113  Tenn.  544,  82  S.  W.  471; 
Guthrie  &c.  R.  Co.  v.  Faulkner,  12 
Okla.  532,  73  Pac.  290;  Morrison  v. 
Fairmont  &c.  Trac.  Co.,  60  W.  Va. 
441,  55  S.  E.  669. 
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3.  Those  holding  that  special  benefits  may  be  set  off  against  the 
value  of  the  land  as  well  as  against  incidental  injuries."' 

A  few  courts  have  also  held  that  general  as  well  as  special  benefits 
might  be  set  off,  but  this  doctrine,  as  well  as  that  at  the  other  extreme 
refusing  to  permit  benefits  to  be  considered  in  any  case,  has  been 
abandoned  in  nearly  all,  if  not  all,  jurisdictions. 

§  276.  When  benefits  may  be  set  off — Constitutional  provisions — 
New  York  rule. — In  several  of  the  states  there  are  constitutional  provi- 
sions prohibiting  the  setting  off  of  benefits  from  the  damage  to  the  land 
taken,  but  in  some  of  them  an  exception  is  made  in  the  case  of  munici- 
pal corporations."'  In  a  very  recent  case  in.  Kew  York,  it  was  regarded 
as  an  open  question  in  that  statei,  and  the  court  adopted  the  rule  that 
benefits  cannot  be  deducted  from  the  value  of  the  property  actually 
taken.  The  court  said  that  the  decisions  had  been  divided  by  a  text- 
writer®"  upon  the  subject  into  five  classes,  and  then  proceeded  to  state 
and  criticise  the  classification  as  follows:   "(1)   States  holding  that 


■"M'lntlre  v.  State,  5  Blackf. 
(Ind.)  384;  Heath  v.  Sheetz,  164  Ind. 
665,  74  N.  B.  505;  Pittsburgh.  &c. 
R.  Co.  V.  Wolcott,  162  Ind.  399,  69 
N.  E.  451;  Putnam  v.  Douglas 
County,  6  Ore.  328,  25  Am.  Rep.  527; 
Beekman  v.  Jackson  County,  18  Ore^ 
283,  22  Pac.  1074;  Pittsburgh  &c.  Co. 
V.  McCloskey,  110  Pa.  St.  436,  1  Atl. 
555;  Hornstein  v.  Atlantic  &c.  R. 
Co.,  51  Pa.  St.  87;  Root's  Case,  77  Pa. 
St.  276;  Com'rs  of  Pottawatomie 
County  V.  O'Sullivan,  17  Kan.  58; 
Livingston  v.  Mayor  &c.,  8  Wend.  (N. 
Y.)  85,  22  Am.  Dec.  622n;  Symonds 
v.  Cincinnati,  14  Ohio  147,  45  Am. 
Dec.  529n;  San  Francisco  &c.  R.  Co. 
V.  Caldwell,  31  Cal.  367;  Greenville 
&c.  R.  Co.  V.  Partlow,  5  Rich.  (S. 
Car.)  428;  State  v.  Blauvelt,  34  N.  J. 
L.  261;  Nichols  v.  Bridgeport,  23 
Conn.  189,  60  Am.  Dec.  636;  Wyan- 
dotte &c.  R.  Co.  V.  Waldo,  70  Mo. 
629;  Kansas  City  v.  Bacon,  157  Mo. 
450,  57  S.  W.  1045;  Randolph  v. 
Union  County,  63  N.  J.  L.  155,  41  Atl. 
960;  Newby  v.  Platte  Co.,  25  Mo. 
258;  Cribbs  v.  Benedict,  64  Ark.  555, 
44  S.  W.  707;  Bauman  v.  Ross, 
167  U.  S.  548,  42  L.  ed.  270,  17  Sup. 
Ct.  966;  Forsyth  v.  Wilcox,  143  Ind. 
144,  41  N.  E.  371;   Burk  v.  Simon- 


son,  104  Ind.  173,  3  N.  E.  326,  54  Am. 
Rep.  304;  Genet  v.  City  of  Brooklyn, 
99  N.  Y.  296,  1  N.  E.  777  (but  see  New 
York  case  in  next  section) ;  Trosper 
V.  Com'rs,  27  Kan.  391;  Bangor  &c. 
Co.  V.  McComb,  60  Me.  290;  Carpenter 
V.  Landaff,  42  N.  H.  218;  Farwell  v. 
Cambridge,  11  Gray  (Mass.)  413; 
Homer  v.  City  of  Duluth,  70  Minn. 
378,  73  N.  W.  176;  Bigelow  v.  City 
of  Pittsburg,  189  Pa.  St.  455,  42 
Atl.  110;  Allaire  v.  City  of  Woon- 
socket,  25  R.  I.  414,  56  Atl.  262,  263 
(citing  text).  This,  we  think,  is  the 
rule  supported  by  the  better  reason 
if  not  by  the  weight  of  authority. 

™  See  Beveridge  v.  Lewis,  137  Cal. 
619,  67  Pac.  1040,  70  Pac.  1083,  92 
Am.  St.  188,  59  L.  R.  A.  581;  San 
Bernardino  &c.  R.  Co.  v.  Haven,  94 
Cal.  489,  29  Pac.  875;  St.  Louis  &c. 
R.  Co.  V.  Anderson,  39  Ark.  167; 
Haggard  v.  Algona  School  Dist.,  113 
Iowa  486,  85  N.  W.  777;  Leroy  &c. 
R.  Co.  V.  Ross,  40  Kan.  598,  20  Pac. 
197,  2  L.  R.  A.  217;  Seattle  &c.  R. 
Co.  V.  Roeder,  30  Wash.  244,  70  Pac. 
498,  94  Am.  St.  864;  Jones  v.  City 
of  Seattle,  23  Wash.  753,  63  Pac. 
553. 

°°Mr.  Lewis  in  his  work  on  Emi- 
nent Domain. 
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benefits  cannot  be  set  ofE  at  all  (Mississippi) .  (3)  Holding  that  special 
benefits  may  be  set  off  against  the  remainder,  but  not  against  the  part 
taken  (Maryland,  Nebraska,  Tennessee,  Virginia,  West  Virginia,  Wis- 
consin). (3)  Holding  that  benefits  both  general  and  special  may  be 
set  off  against  the  remainder,  but  not  against  the  part  taken  (Georgia, 
Louisiana,  Kentucky,  Texas).  (4)  Holding  that  special  benefits  may 
be  set  off  against  the  part  taken  and  the  remainder  (Connecticut,  Kan- 
sas, Maine,  Minnesota,  Missouri,  New  Hampshire,  North  Caroliaa, 
Oregon,  Pennsylvania,  Virginia,  District  of  Columbia).  (5)  Holding 
that  benefits,  both  general  and  special,  may  be  set  off  against  the  part 
taken  and  the  value  of  the  remainder  (Alabama,  California,  Delaware, 
Illinois,  Indiana,  New  York,  Ohio,  Oregon,  South  Carolina).  It 
would  be  impossible,  within  the  limits  of  an  opinion,  to  discuss  the 
various  decisions  cited  by  the  learned  author,  or  to  examine  in  every 
case  the  accuracy  of  his  classification.  It  may  be  observed,  however, 
that  Illinois,  whatever  may  have  been  the  earlier  decisions  in  that  state, 
cannot  now  be  placed  in  the  fifth  class,  because  the  latter  eases  hold 
that  the  owner  must  be  paid  the  full  value  of  the  land  taken  in  money 
alone  without  regard  to  the  benefits  he  may  receive.  With  reference 
to  this  state  also,  I  think  the  author  has  fallen  into  error,  and  that  with 
us  the  question  is  still  an  open  one."°^  The  classification  above  stated 
is  approximately  correct,  but  even  with  the  changes  made  by  the  New 
York  court,  it  is  not  entirely  so,  especially  in  the  statement  as  to 
courts  holding  that  general  as  well  as  special  benefits  may  be  set  off. 

§  277.  (346)  Only  special  benefits  can  be  deducted. — In  cases 
where  benefits  are  allowed  at  all,  they  should  be  restricted  to  such  as 
are  special  and  peculiar  to  the  estate  of  the  owner,  and  benefits  to  him, 
or  to  his  estate,  which  are  common  to  the  public,  should  be  excluded 
from  consideration.*^    It  is  plainly  inequitable  to  make  one  whose 

"^In  re  Water  Front  in  New  York,  R.  Co.,  4  Cush.  (Mass.)  291;  Carli  v. 

190  N.  Y.  350,  83  N.  E.  299,  301,  16  Stillwater  &c.  R.  Co.,  16  Minn.  260; 

L.  R.  A.  (N.  S.)  335.  Lipes  v.  Hand,  104  Ind.  503,  1  N.  E. 

«2  "Wyandotte  &c.  R.  Co.  v.  Waldo,  871,  4  N.  E.  160;  2  Dill.  Munic.  Corp. 
70  Mo.  629;  Com'rs  of  Asheville  v.  (3d  ed.),  §  624;  State  v.  Mayor,  35 
Johnston,  71  N.  Car.  398;  Root's  N.  J.  L.  157,  10  Am.  Rep.  223;  Rob- 
Case,  77  Pa.  St.  276;  Dickenson  v.  erts  v.  Com'rs,  21  Kan.  247;  Spring- 
Fitchburg,  13  Gray  (Mass.)  546;  Held  v.  Scbmook,  68  Mo.  394;  Palmer 
Carpenter  v.  Landaft,  42  N.  H.  218;  Co.  v.  Perrill,  17  Pick.  (Mass.)  58; 
Vicksburg  &c.  R.  Co.  v.  Calderwood,  State  v.  Hudson  County  Board,  55  N. 
15  La.  Ann.  481;  Penrice  v.  Wallis,  J.  L.  88,  25  Atl.  322,  17  L.  R.  A.  785; 
37  Miss.  172;  Meacham  v.  Fitchburg  Lake  Roland  &c.  R.  Co.  v.  Frlck,  86 
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property  is  seized  pay  for  a  benefit  which  all  the  public  secures,  but 
for  which  no  member  of  it  except  himself  is  required  to  pay.  Although 
there  are  cases  holding  that  such  general  benefits  may  be  considered, 
they  are  not  grounded  in  sound  principle  nor  well  sustained  by  author- 
ity.«» 

§  278.  (247)  Remote  and  speculative  benefits  not  considered — 
What  may  be  considered. — Eemote  or  merely  speculative  benefits 
should  not  be  taken  into  consideration  in  any  case,  but  such  only  as 
are  reasonably  certain,  and  such  as  add  to  the  value  of  the  owner's 
estate  or  property,  and  not  such  as  merely  enure  to  him  in  common 
with  the  community  at  large.**  It  is  not  competent,  as  a  rule  at  least, 
to  take  into  account  possible  future  benefits  that  may  accrue  from  the 
increase  of  business,  nor  is  it  proper  to  take  into  account  possible  profits 
that  the  opening  of  the  highway  may  bring  to  the  ovmer  of  the  land."' 


Md.  259,  37  Atl.  650;  Monongahela 
&c.  Co.  V.  United  States,  148  U.  S.  312, 
37  L.  ed.  463,  13  Sup.  Ct.  622;  Hick- 
man V.  City  of  Kansas,  120  Mo.  110, 
25  S.  W.  225,  41  Am.  St.  684,  23  L. 
R.  A.  658n;  Dayton  v.  City  of  Lin- 
coln, 39  Neb.  74,  57  N.  W.  754;  Al- 
laire V.  City  of  Woonsocket,  25  R.  I. 
414,  56  Atl.  262,  263  (citing  text). 

°=Text  quoted  in  Masters  v.  City 
of  Portland,  24  Ore.  161,  33  Pac.  540, 
37  Cent.  L.  J.  354,  355.  See  also. 
Mangles  v.  Hudson  Freeholders,  55 
N.  J.  L.  88,  25  Atl.  322,  17  L.  R.  A. 
785. 

«^Hilbourne  v.  Suffolk,  120  Mass. 
393,  21  Am.  Rep.  522;  Trinity  Col- 
lege V.  Hartford,  32  Conn.  452; 
Hosher  v.  Kansas  City  R.  Co.,  60  Mo. 
329;  Railroad  Co.  v.  Tyree,  7  W.  Va. 
693;  Old  Colony  R.  Co.  v.  Plymouth, 
14  Gray  (Mass.)  155;  Mahaffey  v. 
Beech  Creek  R.  Co.,  163  Pa.  St.  158, 
29  Atl.  881;  Beekmaa  v.  Jackson 
County,  18  Ore.  283,  22  Pac.  1074; 
Friedenwald  v.  City  of  Baltimore, 
74  Md.  116,  21  Atl.  555;  Green  v. 
State,  73  Cal.  29,  11  Pac.  602,  14  Pac. 
610;  Lamb  v.  Reclamation  District, 
73  Cal.  125,  14  Pac.  625,  2  Am.  St. 
775;  Trinity  &c.  Co.  v.  Meadows,  73 
Tex.  32,  11  S.  W.  145,  3  L.  R.  A. 
565n;  Fairchild  v.  St.  Louis,  97  Mo. 
85,  11  S.  W.  60.  See  also,  Little  Rock 
&c.  R.  Co.  V.  Allister,  68  Ark.  600,  60 


S.  W.  953;  DuPont  v.  Sanitary 
Dist.,  203  111.  170,  67  N.  B.  815;  City 
of  Chicago  v.  Lonergan,  196  111.  518, 
63  N.  E.  1018;  Baker  v.  Boston  El. 
R.  Co.,  183  Mass.  178,  66  N.  E.  711; 
Arbrush  v.  Town  of  Oakdale,  28 
Minn.  61,  9  N.  W.  30;  Homer  v.  City 
of  Duluth,  70  Minn.  378,  73  N.  W. 
176;  Packard  v.  Bergen  Neck  R.  Co., 
54  N.  J.  L.  229,  23  Atl.  722;  Pochlla 
V.  Calvert  &c.  R.  Co.,  31  Tex.  Civ. 
App.  398,  72  S.  W.  255.  But  it  has 
been  held  that  they  may  also  be  com- 
mon to  other  property  in  the  vicin- 
ity. Metropolitan  &c.  R.  Co.  v. 
White,  166  111.  375,  46  N.  E.  978; 
Metropolitan  &c.  R.  Co.  v.  Stickney,- 
150  111.  362,  37  N.  E.  1098,  26  L.  R.  A. 
773;  Butchers'  &c.  Assn.  v.  Com- 
monwealth, 169  Mass.  103,  47  N.  E. 
599. 

°=  Brown  v.  Providence  R.  Co.,  5 
Gray  (Mass.)  35;  Shaw  v.  Charles- 
town,  2  Gray  (Mass.)  107;  Old  Col- 
ony &c.  R.  Co.  V.  Plymouth, 
14  Gray  (Mass.)  155;  State  v.  Shard- 
low,  43  Minn.  524,  46  N.  W.  74;  Min- 
nesota Cent.  Co.  V.  McNamara,  13 
Minn.  508;  Minnesota  Valley  Co.  v. 
Doran,  17  Minn.  188;  DuUea  v.  Tay- 
lor, 35  Upper  Can.  Q.  B.  395;  Wat- 
terson  v.  Allegheny  &c.  Co.,  74  Pa. 
St.  208;  Boston  v.  Middlesex  Co.,  1 
Allen  (Mass.)  324.  See  also.  Wood- 
man v.  Northwood,  67  N.  H.  307,  36 
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But  access  to  a  tract,  otherwise  inaccessible,  afforded  by  the  establish- 
ment of  a  highway  over  it,  is  generally  a  special  benefit  which  should 
be  considered.** 

§  279.  (348)  Illustrative  cases  showing  what  may  be  coBsidered. 

— If  the  value  of  the  land  is  increased,  either  by  enhancing  its  worth 
in  the  market,  or  by  adding  to  its  rental  value,  then  there  is,  clearly 
enough,  a  substantial  and  special  benefit,  which  should  be  taken  into 
account.  So,  if  wet  land  is  reclaimed  and  made  arable  by  the  opening 
of  the  way,  there  is  a  substantial  benefit  peculiar  to  the  owner.*'  It 
is  also  held,  that  if  the  opening  of  the  new  highway  discontinues  an 
old  one,  and  the  owner  regains  his  right  in  the  land  on  which  the  latter 
was  located,  he  obtains  a  benefit  which  must  be  taken  into  considera- 
tion.*^ Although  other  persons  upon  the  line  of  the  highway  may  also 
be  benefited  by  its  opening,  or  by  its  being  widened  or  otherwise  im- 
proved, the  benefit  which  the  adjoining  owner  of  one  or  more  parcels 
of  land  receives  from  the  opening  of  the  highway  is  considered  peculiar 
to  him,  and  not  one  enjoyed  by  him  in  common  with  the  general  pub- 
lic.** A  somewhat  different  view  is  taken  by  the  New  Hampshire  court. 


Atl.  255;  Butchers'  &c.  Assn.  v.  Com- 
monwealth, 169  Mass.  103,  47  N.  E. 
599;  Mangles  v.  Hudson  Freeholders, 
55  N.  J.  L.  88,  25  Atl.  322,  17  L.  R. 
A.  785;  Roberts  v.  Brown  County 
Com'rs,  21  Kan.  247;  Mantorville  R. 
&o.  Co.  V.  Slingerland,  101  Minn. 
488,  112  N.  W.  1033,  11  L.  R.  A.  (N. 
S.)  277,  118  Am.  St.  647. 

"'See  Hire  v.  Kniseley,  130  Ind. 
295,  29  N.  B.  1132;  Trosper  v. 
Com'rs,  27  Kan.  391;  City  of  St. 
Joseph  v.  Crowther,  142  Mo.  155,  43 
S.  W.  786;  Waggeman  v.  Village  of 
North  Peoria,  155  111.  545,  40  N.  E. 
485. 

"Milwaukee  &c.  Co.  v.  Bble,  4 
Chandler  (Wis.)  72;  Paine  v.  Woods, 
108  Mass.  160;  Lipes  v.  Hand,  104 
Ind.  503,  1  N.  B.  871,  4  N.  E.  160. 
See  also,  French  v.  Lowell,  117  Mass. 
363;  Sullivan  v.  North  Hudson  Co. 
R.  Co.,  51  N.  J.  L.  518, 18  Atl.  689,  18 
L.  R.  A.  689;  Cribbs  v.  Benedict,  64 
Ark.  555,  44  S.  W.  707;  Martin  v. 
Fillmore  County,  44  Neb.  719,  62  N. 
W.  863. 

"'Tingley  v.  Providence,  8  R.  I. 
493.    And,  on  the  other  hand,  if  the 


old  road  is  left  intact,  he  is  not  en- 
titled to  damages  merely  because 
the  opening  of  a  new  road  attracts 
travel  and  custom  to  a  different 
place.  Huff  v.  Donehoo,  109  Ga.  638, 
34  S.  E.  1035.  Compare  Oregon  &c. 
R.  Co.  v.  Fox,  28  Utah  311,  78  Pac. 
800. 

™Hilbourne  v.  Suffolk,  120  Mass. 
393,  21  Am.  Rep.  522;  Allen  v. 
Charlestown,  109  Mass.  243;  Trinity 
College  V.  Hartford,  32  Conn.  452; 
Howard  v.  Providence,  6  R.  I.  514; 
Taber  v.  New  York  &c.  R.  Co.,  28  R. 
I.  269,  67  Atl.  9;  Kirkendall  v.  City 
of  Omaha,  39  Neb.  1,  57  N.  W.  752; 
Cross  V.  Plymouth,  125  Mass.  557; 
Donovan  v.  Springfield,  125  Mass. 
371;  Abbott  v.  Cottage  City,  143 
Mass.  521,  10  N.  E.  325,  58  Am.  Rep, 
143n;  Credit  Valley  R.  Co.  v. 
Spragge,  24  Grant  Ch.  (Upper  Can.) 
231.  See  also.  Sears  v.  Street 
Com'rs,  180  Mass.  274,  281,  62  N.  B. 
397,  62  L.  R.  A.  144;  Peoria  &c, 
Traction  Co.  v.  Vance,  225  111.  270 
80  N.  E.  134,  9  L.  R.  A.  (N.  S4 
781n;  Eldorado  &c.  R.  Co.  v.  Ever, 
ett,  225  111.  529,  80  N.  B.  281;  Kemp 
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but  it  is  not  well  supported  by  principle  or  authority.'"  It  seems 
clear  that  if  a  narrow  alley  should  be  widened  to  a  broad  street  and 
connection  thus  be  made  with  much  traveled  streets,  the  abutters  on  the 
alley  would,  in  the  increased  value  of  their  property,  supposing,  of 
course,  that  the  widening  of  the  alley  does  add  to  the  value  of  the  prop- 
erty, receive  a  benefit  not  common  to  the  public,  but  peculiar  to  the 
owners  of  the  lots  abutting  on  the  alley  widened  into  a  street.  Other 
illustrations  will  readily  occur  in  which  it  is  very  evident  that  the 
benefit  to  the  abutter  is  a  local  and  peculiar  one,  although  the  public 
also  receive  from  the  same  public  improvement  substantial  benefit.'^ 

§280.  (249)  Benefits  are  restricted  to  those  peculiar  to  the  parcel 
affected. — Benefits  accruing  to  other  parcels  of  land  than  that  out  of 
which  the  appropriation  is  made  cannot  be  taken  into  consideration, 
for  the  benefits  must  be  restricted  to  the  lot  or  parcel  immediately 
affected.'^  Different  blocks  in  the  same  town  or  city  are  regarded  as 
separate  parcels  of  land  within  the  meaning  of  this  rule.'^  But  where 


stead  V.  Salt  Lake  City,  32  Utah  261, 
90  Pac.  397;  ante,  §  278  (247). 

"  Whitcher  v.  Benton,  50  N.  H.  25. 

"See  Elgin  v.  Baton,  83  111.  535, 
25  Am.  Rep.  412;  Farwell  v.  Cam- 
bridge, 11  Gray  (Mass.)  413;  Lowe 
V.  City  of  Omaha,  33  Neb.  587,  50  N. 
W.  760;  Robbins  v.  City  of  Scranton, 
217  Pa.  577,  66  Atl.  977;  Wilcox  v. 
City  of  Meriden,  57  Conn.  120,  17  Atl. 
366;  Central  Land  Co.  v.  City  of 
Providence,  15  R.  I.  246,  2  Atl.  553. 

"Todd  V.  Kankakee  &c.  Co.,  78 
111.  530;  Koestenbader  v.  Peirce,  41 
Iowa  204;  St.  Louis  &c.  R.  Co.  v. 
Brown,  58  111.  61;  State  v.  Digby,  5 
Blackf.  (Ind.)  543;  Cleveland  &c. 
Co.  v.  Ball,  5  Ohio  St.  568;  Selma 
&c.  Co.  V.  Camp,  45  Ga.  180; 
Meacham  v.  Pitchburg  &c.  Co.,  4 
Cush.  (Mass.)  291;  Mayor  of  Lexing- 
ton v.  Long,  31  Mo.  369;  Railroad 
Co.  V.  Gilson,  8  Watts  (Pa.)  243; 
Paducah  &  Memphis  Co.  v.  Stovall, 
12  Heisk.  (Tenn.)  1;  Whitaker  v. 
Phoenixville,  141  Pa.  St.  327,  21  Atl. 
604;  Farrar  v.  Midland  Elec.  R.  Co., 
101  Mo.  App.  140,  74  S.  W.  500; 
Harrison  v.  Sulphur  Springs  (Tex. 
Civ.  App.),  67  S.  W.  515;  Lewis  v. 
City  of  Seattle,  5  Wash.  741,  32  Pac. 
21— Elliott  R.  and  S. 


794.  See  also,  Sharp  v.  United 
States,  191  U.  S.  341,  48  L.  ed.  211, 
24  Sup.  Ct.  114,  and  review  of 
authorities  in  St.  Louis  &c.  R.  Co.  v. 
Aubuchon,  199  Mo.  352,  97  S.  W. 
867,  116  Am.  St.  499n,  9  L.  R.  A.  (N. 
S.)  426n,  as  to  this  doctrine  in  de- 
termining damages;  and  post, 
§  288. 

'^  Cameron  v.  Chicago  &c.  Co.,  42 
Minn.  75,  43  N.  W.  785;  Fleming  v. 
Chicago  &c.  Co.,  34  Iowa  353;  Wilcox 
V.  St.  Paul  &c.  R.  Co.,  35  Minn.  439, 
29  N.  W.  148;  Pittsburgh  &c.  Co.  v. 
Reich,  101  111.  157.  See  also,  Evans- 
ville  &c.  R.  Co.  v.  Charlton,  6  Ind. 
App.  56,  33  N.  E.  129.  Where  a 
water  privilege,  or  other  privilege 
of  like  nature,  is  annexed  to  a  parcel 
of  land,  the  privilege  may  be  consid- 
ered as  forming  part  of  it.  Com'rs 
of  Smith  County  v.  Lahore,  37  Kan. 
480,  15  Pac.  577;  Chicago  &c.  R.  Co. 
V.  Ward,  128  111.  349,  18  N.  E.  828. 
The  cases  upon  the  general  subject 
are  very  numerous,  and  take  various 
forms  and  phases.  Dudley  v.  Minne- 
sota &c.  R.  Co.,  77  Iowa  408,  42  N. 
W.  359;  Ottawa  &c.  Co.  v.  Adolph, 
41  Kan.  600,  21  Pac.  643;  Fayette- 
ville  &c.  Co.  v.  Hunt,  51  Ark.  330,  11 


§  381 


EOADS  AND   STREETS. 


323 


several  town  or  city  lots  are  connected  and  used  together  as  a  single 
tract  they  may  be  considered  as  one  parcel/*  and  so,  in  other  cases, 
when  there  is  no  real  subdivision  of  the  land  into  lots,  it  has  been  held 
that  the  damages  and  benefits  may  be  assessed  as  for  one  tract,  notwith- 
standing there  may  be  a  paper  subdivision.^" 

§  281.  (250)  legislature  may  exclude  benefits — Construction  of 
statutes, — It  is  within  the  power  of  the  legislature  to  exclude  benefits 
accruing  to  the  owner  from  consideration,  and  a  statute  requiring 
estimates  to  be  made  irrespective  of  benefits  will  be  given  effect.'"'  But 
in  giving  effect  to  either  constitutional  or  statutory  provisions  exclud- 
ing benefits  the  courts  generally  hold  that  the  provisions  operate  only 
to  exclude  benefits  from  being  set  off  against  the  value  of  the  property 
actually  seized,  and  that  they  do  not  prevent  benefits  from  being  set 
off  against  incidental  damages.  If  the  owner  gets  in  money  the  value 
of  the  land  actually  taken  and  is  compensated  for  all  incidental  injuries 
by  the  benefits  which  accrue  to  the  land  not  taken,  he  is,  by  these 
decisions,  deemed  to  have  received  just  compensation.'^' 


S.  W.  418;  Wilcox  v.  Merlden,  57 
Conn.  120,  17  Atl.  366;  Minnesota 
Valley  Co.  v.  Doran,  15  Minn.  230; 
Matter  of  Boston  &c.  Co.,  31  Hun 
(N.  Y.)  461;  Ham  v.  Wisconsin  &c. 
R.  Co.,  61  Iowa  716,  17  N.  W.  157; 
Chaftees'  Appeals,  56  Mich.  244,  22  N. 
W.  871;  Springer  v.  Chicago,  135  111. 
552,  26  N.  E.  514,  12  L.  R.  A.  609n. 
The  fact  that  a  farm,  consists  of 
several  governmental  subdivisions, 
or  lies  in  different  counties,  does  not 
necessarily  make  the  tracts  several 
and  separate.  Wilmes  v.  Minneap- 
olis &c.  R.  Co.,  29  Minn.  242,  13  N. 
W.  39;  Cedar  Rapids  &c.  R.  Co.  v. 
Ryan,  37  Minn.  38,  33  N.  W.  6;  Atch- 
ison &c.  Co.  V.  Gough,  29  Kan.  94; 
Kansas  City  Co.  v.  Merrill,  25  Kan. 
421.  See  also,  Chicago  &c.  R.  Co.  v. 
Huncheon,  130  Ind.  529,  30  N.  B. 
636.  Whether  the  lands  shall  he 
considered  as  one  tract  may  be  a 
question  of  fact.  St.  Paul  &c.  Co.  v. 
Murphy,  19  Minn.  500. 

'« Chicago  &c.  Co.  v.  Dresel,  110  III. 
89;  Keithsburg  &c.  R.  Co.  v.  Henry, 
79  111.  290;  Cummins  v.  Des  Moines 
&c.  R.  Co.,  63  Iowa  397,  19  N.  W. 
268;  Reisner  v.  Union  &c.  Co.,  27 
Kan.  382;  Port  Huron  &c.  R.  Co.  v. 


Voorheis,  50  Mich.  506,  15  N.  W. 
882;  Sherwood  v.  St.  Paul  &c.  R.  Co., 
21  Minn.  122;  Hannibal  &c.  Co.  v. 
Schaubacher,  57  Mo.  582. 

'=  Welch  V.  Milwaukee  &c.  R.  Co., 
27  Wis.  108;  Sheldon  v.  Minneap- 
olis &c.  R.  Co.,  29  Minn.  318,  13  N. 
W.  134.  See  also,  2  Elliott  Rail- 
roads, §§  990,  992,  an(i  authorities 
there  cited;  also  Baltimore  &c.  R. 
Co.  V.  Springer  (Pa.)  13  Atl.  76; 
State  V.  Superior  Court,  44  Wash. 
108,  87  Pac.  40;  Cox  v.  Mason  City 
&c.  R.  Co.,  77  Iowa  20,  41  N.  W. 
475;  Gorgas  v.  Philadelphia  &c.  R. 
Co.,  215  Pa.  501,  64  Atl.  680,  114 
Am.  St.  974.  This  section  is  cited 
with  approval  in  Speck  v.  Kenoyer, 
164  Ind.  431,  73  N.  E.  896,  898,  as 
to  the  right  to  consider  property 
used  as  a  body  for  one  purpose  as 
a  single  entire  tract. 

"So,  in  Bauman  v.  Ross,  167  XT. 
S.  548,  42  L.  ed.  270,  17  Sup.  Ct.  966, 
it  is  held  that  it  is  no  objection  to 
the  statute  that  lands  assessed  un- 
der one  proceeding  are  left  liable 
to  assessment  for  the  construcrtion 
of  additional  highways. 

"Wilson  V.  Rockford  &c.  R.  Co., 
59  111.  273;  Shipley  v.  Baltimore  &c. 
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§282.  (251)  Legislature  cannot  determine  amount  of  benefits. — It 

is  not  within  the  power  of  the  legislature  to  declare  what  the  amount 
of  compensation  or  benefits  shall  be,  for  this  is  a  judicial  question,  to 
be  determined  by  a  tribunal  of  a  judicial  character.''*  If  it  were  in  the 
power  of  the  legislature  to  determine  the  amount  of  benefits  or  dam- 
ages, the  constitutional  provision  might,  at  the  legislative  pleasure,  be 
made  nugatory.  There  is  a  radical  difference  between  the  power  to 
exclude  benefits  from  consideration  and  the  power  to  determine  their 
amount.  Corporations,  public  or  private,  may,  at  their  election,  accept 
or  reject  the  terms  imposed  by  the  statute,  and  no  right,  therefore,  is 
infringed  in  providing  in  advance  that  the  benefits  shall  be  excluded 
from  consideration ;'"  but  the  landowner  has  no  such  election :  he  must 
yield  to  the  law,  and  can  exact  nothing  more  than  a  compliance  with 
the  constitution  and  the  statute.  The  judicial  tribunals  alone  have 
power  to  expound  and  enforce  the  laws,  and  to  them  must  be  submitted 
all  such  questions  as  affect  individual  rights  of  property,  including 
that  of  determining  whether  the  seizure  is  by  virtue  of  due  process  of 
law,  as  well  as  the  amount  and  character  of  the  loss  entailed  upon  the 
citizen.  Neither  the  right  to  seize  lands,  nor  the  right  to  allow  benefits 
to  operate  as  a  compensation  for  land  seized,  is  to  be  referred  to  the 
taxing  power.^"  If  it  were,  serious  consequences  would  result,  for,  once 
this  were  granted,  it  would  follow  that  the  power  might,  as  a  purely 
legislative  prerogative,  be  exercised  without  judicial  interference. 
There  is,  however,  an  essential  difference  between  the  two  powers ;  .if 
it  were  otherwise,  the  sovereign  power  of  taxation  could  not,  it  seems 
clear,  be  delegated  to  private  corporations,  since  purely  legislative 
powers  are  incapable  of  delegation  to  a  private  individual  or  to  cor- 
porations organized  to  conduct  business  for  private  gain.  The  question 

R.  Co.,  34  Md.  336;  Giesy  v.  Cin-  &c.  Co.  v.  United  States,  148  IT.  S. 
cinnati  &c.  R.  Co.,  4  OMo  St.  S30;  312,  37  L.  ed.  463,  13  Sup.  Ct.  622; 
3  Sutherland  Damages,  456;  City  Rich  v.  Chicago,  59  111.  286;  Lang- 
Council  of  Augusta  V.  Marks,  50  Ga.  ford  v.  Commissioners,  16  Minn. 
612.  See  also,  Cribbs  v.  Benedict,  375;  Lebanon  School  Dist.  v.  Trus- 
64  Ark  555,  44  S.  W.  707;  Little  tees  (Pa.),  12  Atl.  857. 
Rock  &c.  R.  Co.  V.  Allister,  68  Ark.  ™Tlie  legislature  may  annex  con- 
600,  60  S.  W.  953;  Cincinnati  &o.  R.  ditions  to  the  grant  favorable  to 
Co.  V.  City  of  Cincinnati,  62  Ohio  St.  the  property  owner,  but  it  cannot 
465,  57  N.  E.  229,  49  L,  R.  A.  566.  annex  conditions  which  impair  his 

"Carson  v.  Coleman,  11  N.  J.  Eq.  substantial  rights. 

106;    Coster  v.   Tide  Water  Co.,   18  ™Cooley's   Const.  Lim.    (5th  ed.), 

N.  J.  Eq.  54;  Charley  River  Bridge  703n;    Sutton's  Heirs  v.  Louisville, 

V.    Warren    Bridge,    11    Peters    (U.  5  Dana  (Ky.)  28. 
S.)   420,  9  L.  ed.  773;   Monongahela 
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is  well  settled  by  authority,  and  the  distinction  between  the  two  powers 
has  been  often  exhibited  and  illustrated.^^ 

§  283.  (252)  Owner  should  receive  just  compensation — ^What  it  is. 

— The  owner  should  receive  just  compensation  for  all  loss  proximately 
resulting  from  the  seizure  of  his  property,  and  this  is  the  object  of 
the  various  constitutional  provisions  upon  the  subject,  but  there  is,  as 
we  have  seen,  much  diversity  of  opinion  as  to  what  constitutes  a  just 
compensation.  It  is  obvious  that  the  value  of  the  property  actually 
seized  cannot  in  all  cases  be  the  full  measure  of  damages,  for  other 
injuries  may  be  inflicted  which  should  be  met  by  a  fair  and  just  assess- 
ment, as  nothing  less  than  an  indemnity  for  the  loss  resulting  from  the 
taking  can  be  a  just  compensation  within  the  meaning  of  the  constitu- 
tion. Damages  are  assessed  once  for  all,  and  the  measure  should  be 
the  entire  loss  sustained  by  the  owner,  including  in  one  assessment  all 
injuries  resulting  from  the  appropriation/^  whatever  may  be  their 


^Gibbons  v.  Mobile  &c.  R.  Co., 
36  Ala.  410;  Aurora  v.  West,  9  Ind. 
74;  Stewart  v.  Supervisors  of  Polk 
County,  30  Iowa  9,  1  Am.  Rep.  238; 
Gibson  v.  Mason,  5  Nev.  283;  Gil- 
man  v.  Sheboygan,  2  Black  510;  Tp. 
of  Pine  Grove  v.  Talcott,  19  Wall. 
(U.  S.)  666,  22  L.  ed.  227;  Mobile 
V.  Kimball,  102  U.  S.  691,  26  L.  ed. 
238;  People  v.  Mayor,  4  N.  Y.  419, 
55  Am.  Dec.  266n;  Hammett  v. 
Philadelphia,  65  Pa.  St.  146,  3  Am. 
Rep.  615;  Brewer  Brick  Co.  v. 
Brewer,  62  Me.  62,  70,  16  Am.  Rep. 
395;  Turner  v.  Althaus,  6  Neb.  54; 
Booth  V.  Woodbury,  32  Conn.  118; 
Palmer  v.  Way,  6  Colo.  106;  Norris 
V.  Waco,  57  Tex.  635;  State  v.  De- 
marest,  32  N.  J.  L.  528;  Moran  v. 
Troy,  16  N.  Y.  Sup.  Ct.  540;  Cham- 
bers v.  Satterlee,  40  Cal.  497.  See 
also  Stone  v.  Little  Yellow  Drain- 
age Dist.  118  Wis.  388,  95  N.  W. 
405. 

^  Miller  v.  Mayor,  35  N.  J.  L.  460; 
Renwick  v.  D.  &  N.  W.  R.  Co.,  49 
Iowa  664;  Lawrence  v.  Boston,  119 
Mass.  126;  State  v.  Hulick,  33  N.  J. 
L.  307;  Galveston  &c.  R.  Co.  v. 
Pfeuffer,  56  Tex.  66;  City  of  La- 
fayette V.  Nagle,  113  Ind.  425,  15  N. 
E  1;  City  of  North  Vernon  v.  Voeg- 
ler,  103  Ind.  314,  2  N.  E.  821;   La- 


fayette &c.  Plank  R.  Co.  v.  New 
Albany  &c.  Co.,  13  Ind.  90,  74  Am. 
Dec.  246;  Powers  v.  Council  Bluffs, 
45  Iowa  652,  24  Am.  Rep.  792;  Town 
of  Troy  v.  Cheshire  R.  Co.,  23  N.  H. 
83,  55  Am.  Dec.  177;  Adams  v.  Hast- 
ings &c.  Co.,  18  Minn.  260;  Seely  v. 
Alden,  61  Pa.  St.  302,  100  Am.  Dec. 
642;  Fowle  v.  New  Haven  &c.  Co., 
112  Mass.  334,  17  Am.  Rep.  106; 
Cadle  V.  Muscatine  &c.  R.  Co.,  44 
Iowa  11;  Illinois  R.  Co.  v.  Grabill, 
50  111.  241;  Elizabethtown  &c.  R.  Co. 
V.  Combs,  10  Bush  (Ky.)  382,  19  Am. 
Rep.  67 ;  Highland  Avenue  &c.  R.  Co. 
V.  Matthews,  99  Ala.  24,  10  So.  267, 
14  L.  R.  A.  462,  34  Cent.  Law  Jour. 
158,  and  note;  Perley  v.  Boston  &c. 
R.  Co.,  57  N.  H.  212;  White  v.  Chi- 
cago &c.  R.  Co.,  122  Ind.  317,  23  N. 
E.  782,  7  L.  R.  A.  257;  Doane  v.  Lake 
St.  &c.  R.  Co.,  165  111.  510,  46  N.  B. 
520,  56  Am.  St.  265,  36  L.  R.  A.  97; 
Chicago  &c.  R.  Co.  v.  Smith,  111  111. 
363;  3  Elliott  Railroads,  §  1004.  See 
also,  In  re.  Board  of  Rapid  Transit 
Com'rs,  128  App.  Div.  (N.  Y.)  103, 
112  N.  Y.  S.  619.  In  the  well  consid- 
ered case  of  Denver  City  &c.  Co.  v. 
Middaugh,  12  Colo.  434,  21  Pac.  565, 
13  Am.  St.  234,  it  was  held  that  in 
estimating  damages  the  probability 
of  leaking  from  a  reservoir  must  be 


325 


COMPEITSATION. 


§    283 


character.^'  Merely  conjectural  or  speculative  damages  cannot  be 
awarded,  but  where  a  loss  proximately  results  from  the  use  to  which 
the  property  is  applied,  it  should  be  taken  into  account  in  the  award 
of  compensation.*^*   It  is  not  easy  to  define  the  precise  limits  within 


anticipated  and  included  in  the  as- 
sessment. Tlie  learned  judge  by 
whom  the  opinion  o£  the  court  was 
prepared  said:  "I  find  the  general 
current  of  authority  to  be,  that  all 
damages  present  or  prospective,  that 
are  the  natural  or  reasonable  Inci- 
dent of  the  improvement,  must  be 
assessed  in  the  condemnation  pro- 
ceedings, not  including  such  as  may 
arise  from  negligent  or  unskillful 
construction  or  use  thereof."  To  the 
authorities  already  cited  by  us  we 
may  add  others  which  sustain  the 
doctrine  asserted  by  the  supreme 
court  of  Colorado.  Ortwine  v.  Mayor 
of  Baltimore,  16  Md.  387;  Town  of 
Troy  V.  Cheshire  R.  Co.,  23  N.  H.  83, 

55  Am.  Dec.  177;  Town  v.  Faulkner, 

56  N.  H.  255;  Blesch  v.  Chicago  &c. 
Railroad  Company,  48  "Wis.  168,  2  N. 
W.  113;  In  re  Utica  &c.  Railroad,  56 
Barb.  (N.  Y.)  456;  Aldrich  v.  Che- 
shire Railway  Co.,  21  N.  H.  359,  53 
Am.  Dec.  212;  Canal  Co.  v.  Grove,  11 
Gill  &  J.  (Md.)  398;  Miller  v.  Keo- 
kuk &c.  R.  Co.,  63  Iowa  680,  16  N. 
W.  567;  Kansas  R.  Co.  v.  Mihlman, 
17  Kan.  224;  Fowle  v.  New  Haven 
&c.  Co.,  112  Mass.  334,  17  Am.  Rep. 
106;  Baldwin  v.  Chicago  &c.  R.  Co., 
35  Minn.  354,  29  N.  "W.  5;  Dickinson 
County  V.  Hogan,  39  Kan.  606,  18 
Pac.  611;  Van  Bentham  v.  Osage 
County,  49  Kan.  30,  30  Pac.  Ill;  City 
of  Centralia  v.  "Wright,  156  111.  561, 
41  N.  B.  217;  Joy  v.  Grindstone-Neck 
"Water  Co.,  85  Me.  109,  26  Atl.  1052. 
There  is,  as  we  have  elsewhere  said, 
a  clear  distinction  between  a  per- 
manent injury  constituting  a  taking 
and  a  negligent  or  wrongful  act  giv- 
ing a  right  of  action,  but  not  con- 
stituting a  seizure  of  the  property 
within  the  meaning  of  the  constitu- 
tion. Pittsburg  &c.  Railway  Co.  v. 
Gilleland,  56  Pa.  St.  445,  94  Am.  Dec. 
97;  Southside  Railroad  Co.  v.  Dan- 
iel, 20  Gratt.  (Va.)  344,  349.  All  the 
injuries  that  are  permanent,  and  are 
such   as   constitute   an   element   of 


compensation,  must  be  assessed  in 
one  proceeding,  for  successive  ac- 
tions cannot  be  maintained.  City  of 
Denver  v.  Bayer,  7  Colo.  113,  127,  2 
Pac.  6.  Contra,  Uline  v.  New  York 
&c.  R.  Co.,  101  N.  Y.  98,  4  N.  E.  536, 
54  Am.  Rep.  661;  Tallman  v.  Metro- 
politan El.  R.  Co.,  121  N.  Y.  119,  124, 
23  N.  E.  1134.  (But  see  Pond  v.  Met- 
ropolitan &c.  R.  Co.,  112  N.  Y.  186,  19 
N.  E.  487,  8  Am.  St.  734).  See  also, 
Texas  &c.  R.  Co.  v.  Long,  1  Tex.  App. 
Civil  Cases  281;  Ford  v.  Santa  Cruz 
R.  Co.,  59  Cal.  290;  Dickson  v.  Chi- 
cago &c.  R.  Co.,  71  Mo.  575;  Carl  v. 
Sheboygan  &c.  Railway  Co.,  46  "Wis. 
625,  1  N.  "W.  295;  Phelps  v.  City  of 
Detroit,  120  Mich.  447,  79  N.  "W.  640; 
Nashville  v.  Comar,  88  Tenn.  415,  12 
S.  W.  1027,  7  L.  R.  A.  465. 

*■  Montmorency  &  Co.  v.  Stockton, 
43  Ind.  328;  "White  Water  Valley  Co. 
V.  McClure,  29  Ind.  536;  Preedle  v. 
North  Carolina  R.  Co.,  4  Jones  (N. 
Car.)  89;  Pacific  R.  Co.  v.  Chrystal, 
25  Mo.  544;  St.  Louis  &c.  R.  Co.  v. 
Richardson,  45  Mo.  466;  Minn.  Centr. 
R.  Co.  V.  McNamara,  13  Minn.  508; 
Reisner  v.  Atchison  Union  &c.  R. 
Co.,  27  Kan.  382.  In  Drainage  Com'rs 
V.  Knox,  237  111.  148,  86  N.  E.  636,  it 
is  held  that  where  a  strip  thirty-one 
feet  in  width  was  condemned,  the 
fact  that  the  drain  occupied  but  two 
feet  of  the  strip  and  the  owner  culti- 
vated the  rest  did  not  render  the 
taking  any  the  less  a  taking  of  the 
entire  strip,  but  that  if  he  retained 
and  had  the  right  to  use  part  of  it 
for  laying  a  drain,  his  measure  of 
damages  would  not  be  the  full  mar- 
ket value.  In  People  v.  Common 
Council  of  Gloversville,  128  App.  Div. 

(N.  Y.)  44,  112  N.  Y.  S.  387,  only 
nominal  damages  were  allowed 
where  land  burdened  with  private 
easements  of  right  of  way  was  taken 
for  a  street. 

_  ''a  See  for  a  discussion  of  this  ques- 
tion and  a  distinction  between  meas- 
ure of  damages  and  elements  of  dam- 
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whicli  the  amount  of  recovery  shall  be  confined,  for  much  depends 
upon  the  facts  of  each  particular  case;  thus,  in  many  cases,  no  appre- 
ciable injury  may  be  done  to  the  land  not  taken,  while  in  others  a 
serious  injury  may  be  inflicted,  and  may  be  the  proximate,  and  not 
the  remote,  consequence  of  the  use  to  which  the  property  is  devoted.'* 

§  284.  (353)  Measure  of  compensation — Loss  of  incidents. — It  is 

evident  that  in  many  instances  payment  for  the  land  actually  seized 
will  not  justly  compensate  the  landowner  for  the  loss  he  has  sustained. 
In  various  ways  the  land  of  which  he  may  remain  the  owner  may  be 
lessened  in  value,  and  expenses  and  burdens  imposed  upon  him,  which, 
but  for  the  seizure,  he  would  be  free  from.  The  later  cases  enlarge 
and  liberalize  the  rule  for  measuring  the  compensation  of  the  property 
owners,  and  the  current  of  judicial  opinion  is  sweeping  away  from  the 
narrow  and  illiberal  rule  borrowed  from  the  English  eases.  It  is  true 
progress  and  it  is  inspired  by  a  wise  and  salutary  regard  for  justice. 


ages,  the  very  recent  case  of  Glen- 
denning  V.  Stahley,  —  Ind.  — ,  91 
N.  E.  235,  237. 

"  Green  v.  State,  73  Cal.  29, 14  Pac. 
610;  Lamb  v.  Reclamation  Dlst.,  73 
Cal.  125,  14  Pac.  625,  2  Am.  St.  775; 
Denver  &c.  R.  Co.  v.  Bourne,  11  Colo. 
59,  16  Pac.  839;  Paircliild  v.  St. 
Louis,  9?  Mo.  85,  11  S.  W.  60;  post, 
,  §  287  (256).  In  proceedings  to  open  a 
street,  it  has  been  held  that  the 
property  owner  is  not  entitled  to 
have  the  expense  of  cleaning  the 
snow  from  the  street  to  be  consid- 
ered as  an  element  in  computing  his 
compensation.  City  of  Detroit  v. 
Beecher,  75  Mich.  454,  42  N.  W.  986, 
4  L.  R.  A.  813.  But  it  has  been  held 
that  a  city  may  require  abutting 
owners  to  keep  sidewalks  free  of 
snow.  State  v.  McCrillis,  28  R.  I. 
165.  66  Atl.  301,  9  L.  R.  A.  (N.  S.) 
635.  Nor  is  he  entitled  to  have  the 
fact  that  he  may  be  required  to  pay 
assessments  for  improvements  and 
repairs  taken  into  consideration. 
City  of  Detroit  v.  Beecher,  75  Mich. 
454,  42  N.  "W.  986,  4  L.  R.  A.  813.  See 
Pingery  v.  Cherokee  &c.  R.  Co.,  78 
Iowa  438,  43  N.  "W.  285.  But  there 
may  be  some  reference  to  what  will 
probably  be  done  in  the  future,  as 
that  a  station  will  be  erected,  or  that 
there  may  be  leakage  from  a  reser- 


voir. Stirn  V.  Metropolitan  &c.  Co., 
4  N.  Y.  S.  323;  Denver  &c.  Co.  v. 
Middaugh,  12  Colo.  434,  21  Pac.  565, 
13  Am.  St.  234.  See  also,  Penn  Mut. 
Life  Ins.  Co.  v.  Heiss,  141  111.  35, 
31  N.  E.  138,  33  Am.  St.  273;  Joy  v. 
Grindstone-Neck  Water  Co.,  85  Me. 
109,  26  Atl.  1052.  In  the  well  consid- 
ered cases  of  Drucker  v.  Manhattan 
R.  Co.,  106  N.  Y.  157,  12  N.  E.  568, 
60  Am.  Rep.  437,  and  Lahr  v.  Metro- 
politan &c.  R.  Co.,  104  N.  Y.  268,  10 
N.  B.  528,  it  was  held  that  loss  of 
business  formed  an  element  of  re- 
covery, and  although  this  conclusion 
seems  opposed  to  the  weight  of  au- 
thority, it  in  truth  is  not  so.  The 
difference  in  the  facts  discriminates 
these  cases  from  those  which  lay 
down  the  general  rule.  It  is  always 
true  that  remote  and  conjectural 
damages  cannot  be  recovered,  but  it 
is  not  always  true  that  loss  of  busi- 
ness is  remote  or  conjectural.  City 
of  Terre  Haute  v.  Hudnut,  112  Ind. 
542,  13  N.  B.  686;  Simmons  v. 
Brown,  5  R.  I.  299,  73  Am.  Dec.  66; 
ChandJer  v.  Allison,  10  Mich.  460; 
White  V.  Moseley,  8  Pick.  (Mass.) 
356;  Shafer  v.  Wilson,  44  Md.  268; 
Lacour  v.  Mayor,  3  Duer  (N.  Y.) 
406;  Chapman  v.  Kirby,  49  111.  211; 
Tarleton  v.  McGawley,  1  Peake  N. 
P.  C.  205. 
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"We  think  that  it  may  now  be  safely  affirmed  that  the  law  is  that  the 
compensation  is  not  restricted  to  the  value  of  the  property  actually 
seized,  but  that  for  the  loss  of  incidents  connected  with  the  property 
taken  the  owner  must  also  be  reimbursed.*''  This  is  just,  for  the  inci- 
dent is  part  of  the  property  and  is  often  an  essential  element  of  value. 
Where  the  incident  is  impaired  or  destroyed  property  is  taken  within 
the  meaning  of  the  constitution. 

§  285.  (254)  Difference  between  right  to  compensation  for  taking 
and  right  to  damages  for  negligence. — ^There  is,  however,  a  distinction 
between  a  right  to  compensation  for  property  taken  and  a  right  to 
damages  for  negligence  in  using  the  property  seized,  and  for  a  tempo- 
rary inconvenience  or  for  injury  done  to  the  property  owner.  A  land- 
owner may  maintain  an  action  for  damages  where  he  could  not  claim 
a  right  to  compensation  as  for  a  taking  under  the  constitution.*"  Thus 


=  Drucker  v.  Manhattan  R.  Co.,  106 
N.  Y.  157,  12  N.  E.  568,  60  Am.  Eep. 
437;  Lahr  v.  Metropolitan  El.  R.  Co., 
104  N.  Y.  268,  10  N.  B.  528;  Vander- 
lip  v.  Grand  Rapids,  73  Mich.  522,  41 
N.  W.  677,  16  Am.  St.  597n,  3  L.  R. 
A.  247n;  Wilcox  v.  Meriden,  57  Conn. 
120,  17  Atl.  366;  New  York  &c.  R.  Co. 
V.  City  of  New  Haven,  81  Conn.  581, 
71  Atl.  780;  Griffin  v.  Shreveport  &c. 
Co.,  41  La.  808,  6  So.  624;  Beidler's 
App.,  23  W.  N.  C.  (Pa.)  451,  17  Atl. 
244;  Sullivan  v.  North  Hudson  &c.  R. 
Co.,  51  N.  J.  L.  518,  18  Atl.  689;  In  re 
Union  El.  R.  Co.,  7  N.  Y.  S.  853,  854; 
In  re  N.  Y.  &c.  R.  Co.,  27  Hun  (N. 
Y.)  116;  Enos  v.  Chicago  &c.  R.  Co., 
78  Iowa  28,  42  N.  W.  575;  Dudley  v. 
Minnesota  &c.  R.  Co.,  77  Iowa  408,  42 
N.  W.  359;  Jackson  v.  Kiel,  13  Colo. 
378,  22  Pac.  504,  16  Am.  St.  207,  6 
L.  R.  A.  254n;  Fort  Scott  &c.  R.  Co. 
V.  Fox,  42  Kan.  490,  22  Pac.  583;  Bal- 
timore &c.  R.  Co.  V.  Duke,  129  Pa. 
422,  18  Atl.  566;  Shepherd  v.  Balti- 
more &c.  R.  Co.,  130  U.  S.  426,  32  L. 
ed.  970,  9  Sup.  Ct.  598;  Chicago  &c. 
R.  Co.  v.  Hazels,  26  Neb.  364,  42  N. 
W.  93;  Central  Branch  &c.  R.  Co.  v. 
Andrews,  41  Kan.  370,  21  Pac.  276; 
Grand  Rapids  &c  R.  Co.  v.  Chesebro, 
74  Mich.  466,  42  N.  W.  66;  Doud  v. 
Mason  City  &c.  R.  Co.,  76  Iowa  438, 
41  N.  W.  65;  Thompson  v.  Sebasti- 
cook  &c.  R.  Co.,  81  Me.  40,  16  Atl. 


332;  Chicago  &c.  R.  Co.  v.  Ward,  128 
111.  349,  18  N.  E.  828;  Kansas  City 
&c.  R.  Co.  V.  Story,  96  Mo.  611,  10  S. 
W.  203;  Chicago  v.  Rumsey,  87  111. 
348;  Morrison  v.  Hinkson,  87  111. 
587,  29  Am.  Rep.  77;  McCarthy  v. 
Metropolitan  Board,  10  Moak  R.  1; 
Rlgney  v.  Chicago,  102  111.  64;  Cale- 
donian R.  Co.  V.  Walker,  L.  R.  7 
App.  Cases  259;  2  Elliott  Railroads 
(2d  ed.),  §§  993,  995.  See  also,  Ken- 
nebec Water  Dist.  v.  Waterville,  97 
Me.  185,  54  Atl.  6,  60  L.  R.  A.  856; 
Illinois  &c.  R.  Co.  v.  Humiston,  208 
111.  100,  69  N.  E.  880;  Wray  v.  Knox- 
ville  &c.  R.  Co.,  113  Tenn.  544,  82 
S.  W.  471;  Cox  v.  Philadelphia  &c.  R. 
Co.,  215  Pa.  506,  64  Atl.  729,  114  Am. 
St.  979;  Southern  R.  Co.  v.  Cowan, 
129  Ala.  577,  29  So.  985;  Penney  v. 
Commonwealth,  173  Mass.  507,  53  N. 
E.  865,  73  Am.  St.  312;  Howard  v. 
Clay  County,  54  Neb.  443,  74  N.  W. 
953;  Gautier  v.  Hudson  County,  55 
N.  J.  L.  88,  25  Atl.  322,  17  L.  R.  A. 
785;  Board  of  Trade  Tel.  Co.  v. 
Darst,  192  111.  47,  61  N.  E.  398,  85 
Am.  St.  288,  and  note  citing  and  re- 
viewing many  decisions.  But  there 
should  be  data  from  which  they  can 
be  assessed.  Postal  Tel.  &c.  Co.  v. 
Peyton,  124  Ga.  746,  52  S.  E.  803  and 
note,  3  L.  R.  A.   (N.  S.)   333n. 

™Edmundson  v,  Pittsburg  &c.  R. 
Co.,  Ill  Pa.  St.  316,  2  Atl.  404;  For- 
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it  has  been  held  that  a  landowner  cannot  recover  in  condemnation  pro- 
ceedings for  a  detriment  to  his  land  outside  of  the  right  of  way  by 
taking  soil;  his  remedy  is  an  action  for  the  trespass.^''  So,  the  remedy 
for  an  unreasonable  obstruction  of  a  street  in  constructing  a  railroad 
is  by  an  action  for  damages.*' 

§  286.  (255)  General  rule  for  measuring  compensation. — Inciden- 
tal injuries  are  to  be  compensated,  and  the  compensation  for  such 
injuries  added  to  the  value  of  the  land  forms  the  measure  of  compensa- 
tion. Ordinarily,  where  the  whole  of  a  tract  is  taken,  the  measure  of 
damages  is  the  market  value,  and  when  part  is  taken  it  is  usually  the 
value  of  such  part  together  with  the  damages  thereby  caused  by  the  in- 
jury, if  any,  to  the  residue  of  the  tract,  or,  in  other  words,  the  difference 
in  the  market  value  of  the  whole  tract  before  the  taking  and  what  re- 
mains thereafter.  WTiere  benefits  are  allowable,  they  are,  as  we  have 
seen,  to  be  taken  into  consideration  in  determtaing  the  compensation ; 
where  they  are  not  allowable  by  the  constitution,  statute,  or  rule  of  law 
declared  by  the  decisions  of  the  state  where  the  controversy  arises,  then 
the  value  of  the  land  and  the  incidental  injuries  are  both  to  be  taken 
into  consideration  irrespective  of  benefits. 

§  287.  (256)  Illustrative  cases. — ^When  part  only  of  a  lot  or  a  tract 
of  land  is  actually  seized,  but  direct  and  substantial  injury  is  done 
to  the  remainder,  the  proprietor  is  entitled  to  recover  to  the  ex- 

terfield  v.  Bond,  38  Fed.  391;  Camp-  &c.  R.  Co.  v.  Herley,  45  Kan.  535,  26 

bell  V.  Metropolitan  Co.,  82  Ga.  320,  Pac.  23.    See  also,  Louisville  R.  Co. 

9  S.  E.  1078;  Turner  v.  Sheffield  &c.  v.  Foster,  108  Ky.  743,  57  S.  W.  480, 

R.  Co.,  10   M.  &  W.  425;    East  &c.  22  Ky.  L.  458,  50  L.  R.  A.  813;  Nor- 

Docks  R.  Co.  V  Gattke,  20  L.  J.  N.  S.  folk  &c.  R.  Co.  v.  Carter,  91  Va.  587, 

Ch.  217;   Stack  v.  City  of  St.  Louis,  22  S.  E.  517,  for  other  illustrations  of 

85  111.  377,  28  Am.  Rep.  619;  Thomp-  the  same  doctrine, 
son  v.  Pennsylvania  R.  Co.,  51  N.  J.        ^  Shepherd  v.  Baltimore  &c.  R.  Co., 

L.  42,  15  Atl.  833;  Organ  v.  Memphis  130  U.  S.  426,  32  L.  ed.  970,  9  Sup. 

&c.  R.  Co.,  51  Ark.  235,  11  S.  W.  96;  Ct.   598.    An  unlawful  use  subjects 

Reming  v.  New  York  &c.  R.  Co.,  7  N.  the    corporation    to    an    action    for 

Y.  S.  516;  Mayor  of  Union  Springs  v.  damages.     Porterfleld    v.    Bond,    38 

Jones,  58  Ala.  654;  Pennsylvania  &c.  Fed.  391.   See  also,  Stodghill  v.  Chi- 

R.  Co.  V.  Walsh,  124  Pa.  544,  17  Atl.  cago  &c.  R.  Co.,  43  Iowa  26,  22  Am. 

186,  10  Am.  St.  611;   White  v.  Chi-  Rep.  211;  Selma  &c.  R.  Co.  v.  Keith, 

cago  &c.  R.  Co.,  122  Ind.  317,  329,  23  53  Ga.  178;   Spencer  v.  Hartford  &c. 

N.  E.  782,  7  L.  R.  A.  257;  Kansas  City  R.  Co.,  10  R.  I.  14;   Kansas  City  &c. 

&c.  R.  Co.  V.  Lackey,  72  Miss,  881,  R.  Co.  v.  Lackey,  72  Miss.  881,  16  So. 

16  So.  909,  48  Am.  St.  589.  909,  48  Am.  St.  589;  2  Elliott  on  Rail- 

"Doud  V.  Mason  City  &c.  Co.,  76  roads    (2d  ed.),   §   1005,  and  cases 

Iowa  438,  41  N.  W.  65;  Leavenworth  there  cited. 
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tent  of  the  injury  done.^®  If  the  effect  of  locating  and  opening  the 
road  or  street  is  such  as  to  render  the  remainder  of  the  premises  unin- 
habitable, or  to  expose  them  to  real  and  immediate  danger,  the  owner 
has  suffered  a  loss  for  which  compensation  must  be  made.""  If  the  part 
of  the  land  not  taken  is  so  reduced  in  size,  or  changed  in  form  or 
shape,  as  to  seriously  impair  its  market  value,  then  that  fact  should  be 
taken  into  consideration  in  estimating  the  damages."^  It  is,  however, 
to  be  kept  in  mind  that  the  incidental  injuries  for  which  compensation 
will  be  allowed  must,  like  benefits,  be  confined  to  the  parcel  or  tract 
of  land  directly  affected  by  the  opening  of  the  way;  injuries  to  other 
and  different  parcels  of  property  cannot  be  taken  into  account."^  If 
the  public  use  is  such  as  to  make  the  enjoyment  of  the  property  not 
taken  seriously  inconvenient  and  uncomfortable,  due  compensation 
should  be  made,  but  in  such  case  the  injury  must  appear  to  be  a 
special  and  peculiar  one;  it  will  not  be  sufiicient  to  show  an  injury 


^  Petition  of  Mt.  "Washington  Road 
Co.,  35  N.  H.  134;  Virginia  &o.  R.  Co. 
V.  Henry,  8  Nev.  165;  Indiana  &c. 
Co.  V.  Allen,  100  Ind.  409;  Glenden- 
ning  V.  Stahley,  —  Ind.  — ,  91  N.  B. 
234,  236;  Bangor  &c.  R.  Co.  v.  Mc- 
Comb,  60  Me.  290;  In  re  Penley,  89 
Me.  313,  36  Atl.  397;  White  v. 
Metropolitan  &c.  R.  Co.,  154  111. 
620,  39  N.  E.  270;  Tucker  v. 
Massachusetts  &e.  R.  Co.,  118  Mass. 
546;  Chapman  v.  Oshkosh  &c.  R.  Co., 
33  Wis.  629;  St.  Louis  &c.  R.  Co.  v. 
Anderson,  39  Ark.  167;  Page  v.  Chi- 
cago &c.  R.  Co.,  70  111.  324.  See  also, 
ante,  §  284  (253),  and  authorities 
cited  in  first  note  to  that  section. 

'"Pierce  v.  Worcester  R.  Co.,  105 
Mass.  199;  Somerville  R.  Co.  v. 
Doughty,  22  N.  J.  L.  495;  Wooster 
V.  Sugar  River  R.  Co.,  57  Wis.  311, 
15  N.  W.  401;  Wilson  v.  Des  Moines 
R.  Co.^  67  Iowa  509,  25  N.  W.  754; 
Lafayette  &c.  R.  Co.  v.  Murdock,  68 
Ind.  137.  See  also,  Arkansas  Valley 
&c.  R.  Co.  V.  Witt,  19  Okla.  262,  91 
Pac.  897,  13  L.  R.  A.  (N.  S.)  237n; 
Wichita  &c.  R.  Co.  v.  Kuhn,  38  Kan. 
104,  16  Pac.  75;  Schuler  v.  Board  of 
Supervisors  of  Lincoln  Tp.,  12  S. 
Dak.  460,  81  N.  W.  890;  Mallory  v. 
Morgan  County,  131  Ga.  271,  62  S.  E. 
179. 

"City  of  Grand  Rapids  v.  Luce, 


92  Mich.  92,  52  N.  W.  635;  Tucker  v. 
Massachusetts  &c.  R.  Co.,  118  Mass. 
546;  Bangor  &c.  R.  Co.  v.  McComb,  60 
Me.  290;  Petition  of  Mt.  Washington 
Road,  35  N.  H.  134;  Hannibal  &c. 
Co.  V.  Schaubacher,  57  Mo.  582; 
Cleveland  &c.  R.  Co.  v.  Ball,  5  Ohio 
St.  568;  Edmands  v.  Boston,  108 
Mass.  535;  Somerville  R.  Co.  v. 
Doughty,  22  N.  J.  L.  495;  Watson  v. 
Pittsburgh  &c.  R.  Co.,  37  Pa.  St. 
469;  Pennsylvania  R.  Co.  v.  Bunnell, 
81  Pa.  St.  427;  Raleigh  &c.  R.  Co. 
v.  Wicker,  74  N.  Car.  220;  Richmond 
&c.  Co.  V.  Rogers,  1  Duvall  (Ky.) 
138;  White  v.  Charlotte  &c.  R.  Co.,  6 
Rich.  (S.  Car.)  47;  Baltimore  &c. 
Co.  V.  Lansing,  52  Ind.  229;  Chicago 
&c.  R.  Co.  V.  Hunter,  128  Ind.  213, 
27  N.  B.  477;  Keithsburg  R.  Co.  v. 
Henry,  79  111.  290;  Jones  v.  Chicago 
&c.  R.  Co.,  68  111.  380;  Rock  Island 
&c.  R.  Co.  V.  Gordon,  184  111.  456,  56 
N.  B.  810;  Dickinson  County  v.  Ho- 
gan,  39  Kan.  606,  18  Pac.  611;  Bige- 
low  v.  West  Wisconsin  R.  Co.,  27 
Wis.  478;  Brooks  v.  Davenport  R. 
Co.,  37  Iowa  99;  Bland  v.  Hixen- 
baugh,  39  Iowa  532;  Hursh  v.  St. 
Paul  R.  Co.,  17  Minn.  439;  Winona 
R.  Co.  V.  Waldron,  11  Minn.  515,  88 
Am.  Dec.  lOOn. 

■"See  ante,  §  280  (249)  and  post, 
§  288. 
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suffered  in  common  with  the  eonununity  at  large.''  Where  the  land 
not  seized  is  made  liable  to  injury  from  floods,'*  that  fact  should  enter 
into  the  estimate,  or  if  the  taking  destroys  valuable  water  rights,  dam- 
ages for  that  injury  should  be  awarded. "'  It  has  also  been  held  that 
the  injury  to  the  particular  business  carried  on  by  the  owner  at  the 
time  of  the  taking  should  be  estimated,  and  that  an  owner  is  entitled 
to  compehsation  for  injury  to  business  conducted  on  the  land  previous 
to  and  at  the  time  of  its  appropriation  for  the  public  use,'®  or  at  least 
that  it  should  be  taken  into  consideration,  but  this  rule  is  to  be  care- 


""  Pittsburgh  &c.  Co.  v.  Rose,  74 
Pa.  St.  363;  Matter  of  Utica  R.  Co., 
56  Barb.  (N.  Y.)  456,  464;  Snyder 
V.  Western  Union  R.  Co.,  25  Wis.  60; 
Tucker  v.  Massachusetts  &c.  R.  Co., 
118  Mass.  546;  Bailey- v.  Boston  &c. 
R.  Corp.,  182  Mass.  537,  66  N.  B. 
203;  Wilson  v.  Rockford  &c.  R.  Co., 
59  111.  273. 

"  Dearborn  v.  Boston  &c.  R.  Co., 
24  N.  H.  179;  Colvill  v.  St.  Paul  &c. 
R.  Co.,  19  Minn.  283.  See  also, 
Pflegar  v.  Hastings  &c.  R.  Co.,  28 
Minn.  510,  11  N.  W.  72;  Arkansas 
Valley  &c.  R.  Co.  v.  Witt,  19  Okla. 
262,  91  Pac.  897,  13  L.  R.  A.  (N.  S.) 
237,  and  note;  Readington  v.  Dilley, 
24  N.  J.  L.  209. 

'=  Peoria  &c.  R.  Co.  v.  Bryant,  57 
111.  473;  Young  v.  Harrison,  17  Ga. 
30;  Shenango  R.  Co.  v.  Braham,  79 
Pa.  St.  447.  See  also.  Board  of  Com- 
missioners V.  Lahore,  37  Kan.  480, 
15  Pac.  577. 

"Western  R.  Co.  v.  Hill,  56  Pa.  St. 
460;  Sherwood  v.  St.  Paul  R.  Co.,  21 
Minn.  127;  Driver  v.  Western  Union 
Co.,  32  Wis.  569,  14  Am.  Rep.  726; 
St.  Louis  &c.  R.  Co.  V.  Capps,  72  111. 
188;  Virginia  &c.  Co.  v.  Henry,  8 
Nev.  165;  Patterson  v.  Boston,  23 
Pick.  (Mass.)  425;  Cameron  v.  Char- 
ing Cross  R.  Co.,  Ill  Eng.  C.  L.  R. 
430.  Where  the  use  of  the  property 
has  been  long  continued  and  has  im- 
parted to  it  a  peculiar  value,  that 
fact  should  be  considered  in  esti- 
mating the  compensation.  King  v. 
Minneapolis  &c.  R.  Co.,  32  Minn.  224, 
20  N.  W.  135;  Montgomery  Co.  v. 
Schuylkill  Bridge,  110  Pa.  St.  54,  20 
Atl.  407.  See  also,  Chicago  &c.  R. 
Co.  V.   Baton,   136   111.   9,   26  N.   B. 


575;  Colorado  &c.  R.  Co.  v.  Brown, 
15  Colo.  193,  25  Pac.  87;  Detroit 
Park  &c.  Com'rs  v.  Moerta,  91  Mich. 
149,  51  N.  W.  903;  Grand  Rapids  &c. 
R.  Co.  V.  Weiden,  70  Mich.  390,  38 
N.  W.  294;  Ragsdale  v.  Southern  R. 
Co.,  60  S.  Car.  381,  38  S.  E.  609; 
Stolze  V.  Manitowoc  &c.  Co.,  100 
Wis.  208,  75  N.  W.  987;  Maysville 
&c.  R.  Co.  V.  Connor,  16  Ky.  L.  635, 
29  S.  W.  344.  But  compare  for  lim- 
itations of  the  doctrine.  City  of  Chi- 
cago V.  Jackson,  196  111.  496,  63  N.  B. 
1013,  1135;  Jacksonville  &c.  R.  Co.  v. 
Walsh,  106  111.  253;  Williams  v. 
Commonwealth,  168  Mass.  364,  47  N. 
E.  115;  Edmands  v.  Boston,  108 
Mass.  535;  Bailey  v.  Boston  &c.  R. 
Corp.,  182  Mass.  537,  66  N.  E.  203; 
St.  Louis  &c.  R.  Co.  V.  Knapp  &c. 
Co.,  160  Mo.  396,  61  S.  W.  300;  Lake 
Shore  &c.  R.  Co.  v.  Cincinnati  &c.  R. 
Co.,  30  Ohio  St.  604;  In  re  New  York 
&c.  R.  Co.,  35  Hun  (N.  Y.)  633; 
Laflin  v.  Chicago  &c.  R.  Co.,  33  Fed. 
415.  Inconvenience  for  loss  of  home 
not  an  element.  Madlsonvllle  &c. 
Trac.  Co.  v.  Ross,  126  Ky.  138,  103 
S.  W.  330,  31  Ky.  L.  584,  13  L.  R.  A. 
(N.  S.)  520.  See  as  to  decreased 
rental  value,  which  is  to  be  consid- 
ered in  a  proper  case,  Schroeder  v. 
DeGrafC,  28  Minn.  299;  Mayor  of  Bal- 
timore v.  Rice,  73  Md.  307,  21  Atl. 
181;  Lafayette  &c.  R.  Co.  v.  Murdock, 
68  Ind.  137;  Pittsburgh  &c.  R.  Co.  v. 
Rose,  74  Pa.  St.  362;  Osgood  v.  City 
of  Chicago,  154  111.  194,  41  N.  E.  40; ' 
Borough  of  Norwalk  v.  Blanchard, 
56  Conn.  461,  16  Atl.  242;  Williama 
V.  Brooklyn  &c.  R.  Co.,  126  N.  Y.  96, 
26  N.  B.  1048. 
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fully  applied  and  not  unduly  extended.  Where  the  opening  of  the  -way 
imposes  upon  the  landowner  the  burden  of  building  and  maintaining 
additional  fences,  he  is  entitled  to  compensation,  for  the  burden  is 
an  incidental  injury"^  and  it  is  generally  held  that  it  is  to  be  con- 
sidered, at  least  so  far  as  it  affects  the  market  value  of  the  land."*  "Where 
farm  crossings  or  private  ways  are  made  reasonably  necessary  by  the 
opening  of  the  way,  and  the  duty  is  not  imposed  upon  the  corporation 
of  constructing  and  maintaining  such  crossings,  the  owner  is  entitled  to 
have  the  cost  of  constructing  and  maintaining  them  included  in  the 
estimate  of  damages,  but  this  right  exists  only  where  such  private  ways, 
or  crossings,  are  reasonably  necessary  and  made  so  by  the  opening  of 
the  public  way."®  Where  the  opening  of  the  highway  makes  it  reason- 
ably necessary  to  erect  walls  to  protect  buildings  situated  on  the  land 
not  taken,  the  reasonable  cost  of  constructing  and  maintaining  the 
walls  should  enter  into  the  estimate  of  damages.^""  Where  a  building 


"Bland  v.  Hixenbaugh,  39  Iowa 
532;  Milwaukee  &c.  Co.  v.  Eble,  4 
Chandler  (Wis.)  72;  Louisville  &c. 
Co.  v.  Glazebrook,  1  Bush  (Ky.) 
325 ;  Anderson  v.  Wharton  County,  27 
Tex.  Civ.  App.  115,  65  S.  W.  643,  644 
(citing  text);  Barrall  v.  Quick,  111 
Ky.  22,  63  S.  W.  33,  23  Ky.  L.  421; 
Louisville  &c.  R.  Co.  v.  Barrett,  91 
Ky.  487,  16  S.  W.  278,  13  Ky.  L.  57; 
Montmorency  Gravel  Road  Co.  v. 
Stockton,  43  Ind.  328;  Hagaman  v. 
Moore,  84  Ind.  496;  Fifer  v.  Ritter, 
159  Ind.  8,  64  N.  E.  463;  Reading- 
ton  V.  Dilley,  24  N.  J.  L.  209;  St. 
Louis  &c.  R.  Co.  V.  Anderson,  39 
Ark.  167;  Raleigh  &c.  R.  Co.  v. 
Wicker,  74  N.  Car.  220;  Sacramento 
&c.  R.  Co.  V.  Mofeatt,  6  Cal.  74;  Butte 
County  V.  Boydston,  64  Cal.  110,  29 
Pac.  511;  Leavenworth  &c.  R.  Co.  v. 
Paul,  28  Kan.  816;  Pittsburgh  &c. 
R.  Co.  v.  McCloskey,  110  Pa.  St.  436, 
1  Atl.  555;  Stone  v.  Heath,  135  Mass. 
561;  Winona  &c.  R.  Co.  v.  Denman, 
10  Minn.  267.  Compare  Alabama  &c, 
R.  Co.  V.  Burkett,  46  Ala.  569;  North 
B.  R.  Co.  V.  Sineath,  8  Rich.  (S. 
Car.)  185;  Pennsylvania  &c.  R.  Co. 
V.  Bunnell,  81  Pa.  St.  414. 

"  Dudley  v.  Minnesota  &c.  R.  Co., 
77  Iowa  408,  42  N.  W.  359;  New 
York  &c.  R.  Co.  v.  Blacker,  178  Mass. 
386,  59  N.  B.  1020;  Curtin  v.  Nit- 
tany  Valley  R.  Co.,  135  Pa.  St.  20,  19 


Atl.  740;  Seattle  &c.  R.  Co.  v.  Mur- 
phlne,  4  Wash.  448,  30  Pac.  720.  In 
Glendenning  v.  Stahley,  —  Ind.  — , 
91  N.  B.  234,  it  is  held  that  the  mat- 
ter of  additional  fencing  is  to  be  con- 
sidered in  connection  with  the  other 
facts  and  circumstances  in  evidence, 
but  that  it  should  not  be  submitted 
and  determined  as  an  ultimate  and 
independent  fact,  and  the  court 
quotes  from  Pittsburgh  &c.  R.  Co.  v. 
McCloskey,  110  Pa.  St.  436,  1  Atl. 
555,  and  cites  Hanrahan  v.  Pox,  47 
la.  102,  and  Parker  County  v.  Jack- 
son, 5  Tex.  Civ.  App.  36,  23  S.  W.  924. 

"Peoria  &c.  R.  Co.  v.  Sawyer,  71 
111.  361;  2  Elliott  Railroads  (2d  ed.), 
§  996. 

100  Thompson  v.  Milwaukee  &c.  R. 
Co.,  27  Wis.  93;  Commonwealth  v. 
Boston  &c.  R.  Co.,  3  Cush.  (Mass.) 
25;  Marsden  v.  Cambridge,  114 
Mass.  490.  Where  a  city  extended  a 
street  under  railroad  tracks  so  that 
the  tracks  could  not  be  used  except 
by  erecting  retaining  walls  or  other- 
wise supporting  the  soil  under  the 
tracks,  it  was  held  that  the  city 
was  bound  to  provide  such  support 
or  pay  the  expense  thereof  as  part 
of  the  compensation  for  taking  the 
land,  and  it  did  not  affect  the  com- 
pany's right  to  compensation  that 
the  cut  was  ordered  by  the  railroad 
commission,    or   that    the    railroad 
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is  taken,  the  value  of  the  structure,  and  not  the  value  of  the  materials 
composing  it,  should  be  taken  into  account,  but  if  the  owner  takes  any 
part  of  the  materials  he  must  make  reasonable  allowance  for  them.^ 

§  288.  Damages  confined  to  particular  tract — ^What  are  separate 
parcels. — Damages,  like  benefits,  must  be  confined  to  the  particular 
tract  or  parcel,  or,  in  other  words,  the  owner  whose  land  is  taken  is 
not  entitled  to  compensation  for  injury  thereby  caused  to  separate  and 
independent  tracts  he  may  own.^  This  rule  is  well  settled,  but  there 
is  some  confiict  and  much  difiSculty  in  its  application  to  determine  just 
what  constitutes  the  one  tract  or  parcel  and  what  are  to  be  regarded 
as  separate  or  independent  parcels  or  tracts  within  the  rule.  In  some 
jurisdictions  it  is  regarded  as  a  practical  question  depending  largely 
on  the  circumstances  of  the  particular  case,^  and  the  supreme  court 
of  the  United  States  has  approved  the  following  statement :  "Deprecia- 
tion in  the  value  of  such  a  tract  may  properly  be  considered  as  allow- 
able damages  in  adjusting  the  compensation  to  be  given  to  the  owner 
of  the  land  taken.  It  is  often  difficult,  when  part  of  a  tract  is  taken, 
to  determine  what  is  a  distinct  and  independent  tract,  but  the  char- 
acter of  the  holding  and  the  distinction  between  the  residue  of  a  tract 

might  abandon  its  tracks,  and  not  12  Heisk.  (Tenn.)  1;  Haines  v.  St. 

build  the  retaining  wall.  Louis  &c.  R.  Co.,  65  Iowa  216,  21  N. 

^Lafayette  &c.  R.  Co.  v.  Winslow,  W.  573;   Minnesota  Valley  R.  Co.  v. 

66    111.   219.     But   in    Markowitz   v.  Doran,  15  Minn.  230;  Wellington  v. 

Kansas  City,  125  Mo.  485,  28  S.  W.  Boston  &c.  R.  Co.,  164  Mass.  380,  41 

642,  46  Am.  St.  498,  it  is  held  that  N.  B.  652;    Sultan  "Water  &c.  Co.  v. 

evidence  of  the  cost  of  the  materials  Weyerhauser  Timber  Co.,  31  Wash. 

is  admissible  as  tending  to  show  the  558,  72  Pac.  114;   ante,  §  280   (249). 

value  of  the  property.     In  Devon  v.  But,   as   shown   in   the   section  just 

City  of  Cincinnati,  162  Fed.  633,  89  cited,  and  as  will  be  more  fully  con- 

C.  C.  A.  425,  however,  it  was  held  sidered  in  this  section,  different  lots 

improper  to  permit  a  witness  to  tes-  may  be  so  connected  in  use  as  to 

tify  as  to  the  value  of  the  building  form  in  reality  but  one  tract.   See 

alone  when  he   did  not  know  the  also.  Ham  v.  Wisconsin  &c.  R.  Co.,  61 

value  of  the  land  or  of  the  property  Iowa  716,  17  N.  W.  157;   Matter  of 

as  a  whole.  Poughkeepsie  &c.  R.  Co.,  63  Barb.  (N. 

=  Sharp  V.  United  States,  191  IT.  S.  Y.)  151;   Kansas  City  &c.  R.  Co.  v. 

341,  48  L,.  ed.  211,  24  Sup.  Ct.  114;  Merrill,   25  Kan.  421;    Kansas  City 

St.  Louis  &c.  R.  Co.  V.  Aubuchon,  199  &c.  R.  Co.  v.  Norcross,  137  Mo.  415, 

Mo.  352,  97  S.  W.  867,  116  Am.  St.  38  S.  W.  299;  Union  Elevator  Co.  v. 

499,  9  L.  R.  A.  (N.  S.)  426n;  Currie  Kansas  City  &c.  R.  Co.,  135  Mo.  353, 

v.  Waverley  &c.  R.  Co.,  52  N.  J.  L.  36  S.  W.  1071;  Lincoln  v.  Common- 

381,   20   Atl.   56,   19   Am.   St.   452n;  wealth,  164  Mass.  368,  41  N.  B.  489. 

Mayor  of  Lexington  v.  Long,  31  Mo.  '  See   Lincoln   v.    Commonwealth, 

369;  St.  Louis  &c.  R.  Co.  v.  Brown,  164  Mass.  368,  41  N.  B.  489;   Ells- 

58   111.   61;    White  v.   Metropolitan  worth  v.  Chicago  &c.  R.  Co.,  91  Iowa 

&c.  R.   Co.,   154   111.   620,   39   N.   B.  386,  59  N.  W.  78. 
270;   Paducah  &c.  R.  Co.  v.  Stovall, 
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whose  integrity  is  destroyed  by  the  taking  and  what  are  merely  other 
parcels  or  holdings  of  the  same  owner,  must  be  kept  in  mind  in  the 
practical  application  of  the  requirement  to  render  just  compensation 
for  property  taken  for  public  uses.  How  it  is  applied  must  largely 
depend  upon  the  facts  of  the  particular  case  and  the  sound  discretion 
of  the  court."*  Maps  or  plats  and  government  subdivisions  are  not  con- 
clusive upon  the  question,  nor  is  physical  separation  necessarily  so.  If 
contiguous  parcels  or  tracts  are  owned,  occupied  and  used  as  one  entirety 
or  unit,  this  is  usually  controlling.^  Perhaps  it  may  be  said  with  a  fair 
degree  of  accuracy  that  the  location  or  physical  situation  and  condition 
of  the  land  and  the  purpose  and  character  of  its  use  are  the  chief 
tests.  When  an  intervening  strip  is  owned  by  another  the  tracts  must 
usually  be  regarded  as  distinct  and  separate,"  although  separation  by 
a.  highway  or  the  like  does  not  necessarily  have  this  effect.  So,  although 
two  or  more  tracts  or  parcels  are  contiguous,  yet  if  each  is  held  by  a 
separate  holding  and  impressed  with  a  separate  and  independent  use, 
they  are  not  to  be  regarded  as  one  parcel  within  the  rule.^  And  it 
has  been  stated  as  a  general  rule  that  when  two  parcels,  even  though 
contiguous,  are  physically  distinct,  to  constitute  unity  of  property,  or, 
in  other  words,  to  make  them  a  unity  or  single  parcel  within  the  rule, 
there  must  be  such  a  connection  or  relation  of  adaptation,  convenience 
and  actual  permanent  use  as  to  make  the  enjoyment  of  the  parcel  taken 
reasonably  and  substantially  necessary  to  the  enjoyment  of  the  other 
parcel  in  the  most  advantageous  and  profitable  manner  in  the  business 
for  which  the  land  is  used.^  Illustrations  of  the  application  of  the  fore- 
going rules  will  be  found  in  the  following  section,  but  it  is  apparent 

*  Sharp  V.  United  States,  191  U.  S.  111.   464,   62   N.   E.    221;    Minnesota 

341,  48  L.  ed.  211,  24  Sup.  Ct.  114.  Valley  R.   Co.   v.   Doran,    15    Minn. 

"Metropolitan   West    Side    El.    R.  230;  Gibson  v.  Fifth  Ave.  &c.  Bridge 

Co.  V.  Johnson,  159  111.  434,  42  N.  E.  Co.,  192  Pa.  St.  55,  43  Atl.   339,  73 

871;    Chicago  &c.  R.   Co.   v.   Baker,  Am.  St.  795;   St.  Louis  &c.  R.  Co.  v. 

102  Mo.  553,  15  S.  W.  64;  Wyandotte  Auhuchon,   199    Mo.    352,   97    S.   W. 

&c.   R.   Co.   V.   Waldo,   70   Mo.   629;  867,  116  Am.   St.  499n,   9  L.  R.  A. 

Ham   V.   Wisconsin   &c.    R.    Co.,    61  (N.    S.)    426n.     But   see   Com'rs   of 

Iowa  716,  17  N.  W.  157;  Atchison  &c.  Smith   County  v.    Lahore,    37   Kan. 

R.  Co.  V.  Gough,  29  Kan.  94;  Cowper  480,  15  Pac.  577; 'Westhrook  v.  Mus- 

Essex  V.  Local  Board  of  Acton,  14  catine  &c.  R.  Co.,  115  Iowa  106,  88 

App.  Cas.  153,  162,  167.  N.  W.  202. 

"  Cameron  v.  Chicago  &c.  R.  Co.,  42  '  Peck  v.  Superior  Short  Line  R. 

Minn.  75,  43  N.  W.  785.  Co.,  36  Minn.  343,  31  N.  W.  217.    See 

'  Sharp  v.  United  States,  191  U.  S.  also,  Kossler  v.  Pittsburgh  &c.  R. 

341,  48  L.  ed.  211,  24  Sup.  Ct.  114;  Co.,  208  Pa.  50,  57  Atl.  66. 
Conness  v.  Indiana  &c.  R.  Co.,  193 
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that  much  usually  depends  upon  the  circumstances  of  each  particular 
case. 

§  289.  Cases  showing  when  parcel  is  regarded  as  entirety  and  when 
separate. — ^Where  several  village  lots  were  merely  held  for  sale  or  use 
as  building  lots,*  or  were  permitted  to  lie  entirely  idle  and  unoccu- 
pied/" it  was  held  that  injuries  to  the  lots  not  taken  could  not  be  con- 
sidered in  assessing  damages.  So,  if  a  man  owns  two  adjoining  farms, 
one  of  which  he  occupies  while  he  rents  the  other,  the  assessment  of 
damage  must  be  confined  to  the  farm  of  which  part  is  taken.^^  Add 
where  a  person  owned  a  tract  of  land,  from  which  a  right  of  way  was 
taken  for  a  railroad,  and  also  the  remainder  after  a  life  estate  in  an 
undivided  half  of  an  adjacent  tract,  and  had  farmed  the  two  tracts 
as  one,  the  buildings  and  improvements  being  on  the  latter  tract,  it 
was  held  that  the  jury  could  not  take  into  accoimt  the  fact  that  the 
right  of  way  would  divide  the  two  interests  of  such  person  in  the 
tracts,  but  should  consider  each  interest  separately,  since  the  interests 
in  the  two  tracts  were  distinct  at  law.^^  But  all  the  land  owned  and 
used  as  one  farm  must  usually  be  considered  as  a  single  tract,  although 
it  is  divided  by  a  highway,^^  or  canal,^*  or  lies  in  two  or  more 

'Pittsburgh  &c.  R.  Co.  v.  Reich,  right  of  way  through  one  tract,  it 
101  111.  157.  See  also,  Fleming  v.  was  held  that  he  could  not  after- 
Chicago  &c.  R.  Co.,  34  Iowa  353;  ward  recover  for  damages  done  to 
Gorgas  v.  Philadelphia  &c.  R.  Co.,  that  tract  by  condemning  a  right  of 
215  Pa.  501,  64  Atl.  680,  114  Am.  St.  way  across  the  remainder  of  the 
974;  Wellington  v.  Boston  &c.  R.  farm.  St.  Louis  &c.  R.  Co.  v.  Brown, 
Co.,  164  Mass.  380,  41  N.  B.  652.  58  111.  61.     But  it  is  difficult  to  see 

i»  Wilcox  V.  St.  Paul  &c.  R.  Co.,  35  why  a  man's  willingness  to  have  a 

Minn.  439,  29  N.  W.  148.  railroad  built  across  one  part  of  his 

"  Minnesota  Valley  R.  Co.  t.  farm  should  prevent  him  from  re- 
Doran,  15  Minn.  230.  See  also,  covering  damages  for  the  road 
Sharpe  v.  United  States,  112  Fed.  where  he  did  not  want  it  built. 
893,  50  C.  C.  A.  597,  57  L.  R.  A.  "Conness  v.  Indiana  &c.  R.  Co., 
932n,  aff'd  in  191  U.  S.  341,  48  L.  ed.  193  111.  464,  62  N.  E.  221. 
211,  24  Sup.  Ct.  114.  But  it  has  been  ^'  Ham  v.  Wisconsin  &c.  R.  Co.,  61 
held  that  the  :ury  are  entitled  to  Iowa  716,  17  N.  W.  157;  Hartshorn 
pass  upon  the  question  whether  two  v.  Burlington  &c.  R.  Co.,  52  Iowa 
tracts  of  land  constitute  a  single  613;  State  v.  Superior  Court,  44 
farm,  even  though  they  are  sepa-  Wash.  108,  87  Pac.  40;  New  York 
rated  by  a  public  highway,  and  one  &c.  R.  Co.  Matter  of  v.  Le  Fevre,  27 
has  been  rented  for  two  years  pre-  Hun  (N.  Y.)-  537;  Welch  v.  Mil- 
ceding  the  condemnation.  St.  Paul  waukee  &c.  R.  Co.,  27  Wis.  108; 
&c.  R.  Co.  V.  Murphy,  19  Minn.  500.  Kansas  City  &c.  R.  Co.  v.  Merrill, 
Where  a  man  owned  two  tracts  of  25  Kan.  421.  But  see  Bergen  Neck 
land  as  designated  on  the  govern-  R.  Co.  v.  Point  Breeze  &c.  Co.,  57 
ment  survey,  both  of  which  consti-  N.  J.  L.  163,  30  Atl.  584. 
tuted   one  farm,   and   released  the  "Boston  &c.  R.  Co.,  Matter  of,  31 
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counties.^"  It  will  not,  however,  be  regarded  as  a  single  body  where 
lands  intervene  across  which  the  owner  has  no  right  of  passage — as 
for  example  the  right  of  way  of  another  railroad,^"  or  the  detached  land 
is  an  island  in  a  river.^^  Where  the  separate  owners  of  three  quarter 
sections  of  land  operated  them  jointly  as  a  single  stock  farm  under  a 
contract  by  which  water  for  the  whole  farm  was  furnished  by  the  owner 
of  the  quarter  section  on  which  water  was  found,  it  was  held  that  in  an 
assessment  for  damages  for  the  location  of  a  highway  across  the  farm, 
such  owner  was  entitled  to  damages  for  the  interference  with  his 
rights  under  the  contract.^*  Where  two  or  more  contiguous  village  lots 
are  used  together  for  a  common  purpose,  they  may  be  held  to  form  a 
single  tract.  Thus,  where  land  was  divided  into  blocks  or  lots,  but  the 
lots  were  not  sold  and  the  land  continued  to  be  used  for  agricultural 
purposes,  it  was  held  that  damages  to  the  entire  piece  of  land  could 
be  recovered,  although  only  part  of  the  lots  were  actually  taken.^* 

§  290.  (357)  Compensation  according  to  market  value. — Whether 
the  entire  tract  or  only  a  part  be  taken,  the  effect  on  the  market  value 
of  the  property  is,  in  general,  the  material  question.  Upon  this  point 
the  authorities  are  so  numerous  and  so  harmonious  that  it  is  unneces- 
sary to  cite  them,^"  but,  while  the  general  rule  is  well  settled,  and 

Hun  (N.  Y.)  461.    See  also,  Doud  v.  City  &c.  R.  Co.  V.  Merrill,  25  Kan. 

Mason  City  &c.  R.  Co.,  76  Iowa  438,  421. 

41  N.  W.  65.  "  Sheldon  v.   Minneapolis   &c.   R. 

« Atchison  &c.  R.  Co.  V.  Gough,  29  Co.,   29   Minn.   318,   13   N.   W.   134; 

Kan.  94.     See  also,  Keithsburgh  &c.  Welch  v.  Milwaukee  &c.  R.  Co.,  27 

R.  Co.  V.  Henry,  79  111.  290;  Chicago  Wis.  108.     See  also,  Chicago  &c.  R. 

&e.   R.   Co.   V.   Huncheon,    130    Ind.  Co.  v.  Dresel,  110  111.  89;   Cummins 

529,  30  N.  B.  636.  v.  Des  Moines  &c.  R.  Co.,  63   Iowa 

"  Kansas  City  &c.  R.  Co.  v.  Littler,  397,  19  N.  W.  268;    Koerper  v.   St. 

70  Kan.  556,  79  Pac.  114.  Paul  &c.  R.  Co.,  42  Minn.  340,  44  N. 

"  St.  Louis  &c.  R.  Co.  V.  Auhuchon,  W.  195;  Reisner  v.  Atchison  &c.  Co., 

199  Mo.  352,  97  S.  W.  867,  116  Am.  27  Kan.  382;  Cox  v.  Mason  City  &c. 

St.  499,  9  L.  R.  A.  (N.  S.)  426n.  R.  Co.,  77  Iowa  20;    41  N.  W.  475; 

^"Commissioners  of  Smith  County  Munkwitz  v.  Chicago  &c.  R.  Co.,  64 
V.  Lahore,  37  Kan.  480,  15  Pac.  577.  Wis.  403,  25  N.  W.  438;  Gorgas  v. 
Numerous  cases  have  held  that  a  Philadelphia  &c.  R.  Co.,  215  Pa.  501, 
single  farm  may  consist  of  several  64  Atl.  680,  114  Am.  St.  974. 
subdivisions  as  laid  out  in  the  gov-  "We  cite  a  few  of  the  many  au- 
ernment  survey.  Wyandotte  &c.  R.  thorities,  however,  in  support  of  the 
Co.  V.  Waldo,  70  Mo.  629;  Cedar  general  rule  that  the  owner  is  en- 
Rapids  &c.  R.  Co.  V.  Ryan,  37  Minn,  titled  to  the  market  value  when  the 
38,  33  N.  W.  6;  Wilmes  v.  Mlnneap-  entire  tract  Is  taken  and  the  differ- 
olis  &c.  R.  Co.,  29  Minn.  242,  13  N.  ence  between  the  market  value  of 
W.  39;  Ham  v.  Wisconsin  &c.  R.  Co.,  the  whole  tract  before  the  taking 
61  Iowa  716,  17  N.  W.  157;  Kansas  and  the  market  value  of  what  re- 
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easily  stated,  there  is  some  difficulty  in  its  application.  The  principal 
cause  of  this  difficulty  lies  in  determining  what  elements  shall  be  con- 
sidered in  ascertaining  the  market  value  of  property.  It  is  not  difficult 
to  perceive  that  in  a  thriving  and  rapidly  growing  town  the  value 
of  land  may  rapidly  increase,  and  yet  the  decisions  are  to  the  effect  that 
prospective  or  speculative  value  cannot  be  taken  into  account  in  esti- 
mating the  damages  to  the  property  owner.  In  estimating  the  market 
value  of  the  property,  it  is  not  proper  to  consider  what  it"  would 
bring  at  a  forced  sale,  but  the  just  rule  is  to  consider  what  it  will 
bring  in  the  hands  of  a  prudent  seller,  with  reasonable  time  allowed 
him  for  disposing  of  it.^^  The  value  is  not  what  it  will  bring  in  the 
hands  of  one  compelled  to  sell,  nor  what  one  will  give  who  is  compelled 
to  buy,  but  what  it  will  bring  in  the  hands  of  one  desiring  to  sell  from 
one  willing  to  buy.^^    The  reluctance  of  the  owner  to  part  with  his 


mains  to  him  after  such,  taking, 
where  only  part  is  taken,  uninflu- 
enced in  general  by  the  rise  in 
values  due  to  the  improvement.  Lit- 
tle Rock  &c.  R.  Co.  V.  Allen,  41  Ark. 
431;  Little  Rook  &c.  R.  Co.  v.  Wood- 
ruff, 49  Ark.  381,  5  S.  W.  792,  4  Am. 
St.  51;  Low  V.  Concord  R.  Co.,  63  N. 
H.  557;  Canandaigua  &c.  R.  Co.  v. 
Payne,  16  Barb.  (N.  Y.)  273;  Pitts- 
burgh &c.  R.  Co.  V.  Vance,  115  Pa. 
St.  325,  8  Atl.  764;  Pittsburgh  &c.  R. 
Co.  V.  Bentley,  88  Pa.  St.  178;  Dela- 
ware &c.  R.  Co.  V.  Burson,  61  Pa.  St. 
369;  Cincinnati  &c.  R.  Co.  v.  Long- 
worth,  30  Ohio  St.  108;  Osgood  v. 
City  of  Chicago,  154  111.  194,  41  N.  E. 
40;  Allmon  v.  Chicago  &c.  R.  Co., 
155  111.  17,  39  N.  E.  569;  Sater  v. 
Burlington  &c.  Plank  Road  Co.,  1 
Iowa  386;  New  York  &c.  R.  Co.  v. 
Arnot,  27  Hun  (N.  Y.)  151;  Doud  v. 
Mason  City  &c.  R.  Co.,  76  Iowa  438, 
41  N.  W.  65;  Central  Branch  &c.  R. 
Co.  V.  Andrews,  26  Kan.  702;  Atch- 
ison &c.  R.  Co.  V.  Blackshire,  10 
Kan.  477.  See  also.  City  of  Santa 
Ana  V.  Brunner,  132  Cal.  234,  64  Pac. 
287;  American  States  Security  Co. 
V.  Milwaukee  &c.  R.  Co.,  139  Wis.  199, 
120  N.  W.  844;  Krier  v.  Milwaukee 
&c.  R.  Co.,  139  Wis.  207,  120  N.  W. 
847.  Different  methods  are  adopted 
for  accomplishing  the  same  result 
and  sometimes  the  compensation  Is 
measured  by  the  market  value  of 


the  part  taken  and  the  decrease  in 
market  value  of  the  part  remaining, 
while  in  yet  other  jurisdictions  it 
is  measured  by  the  decrease  in  the 
market  value  of  the  entire  tract  by 
the  taking  of  the  part. 

^Everett  v.  Union  Pacific  R.  Co., 
59  Iowa  243,  13  N.  W.  109;  Lawrence 
V.  Boston,  119  Mass.  126;  Fremont  &c. 
R.  Co.  V.  Whalen,  11  Neb.  585,  10  N. 
W.  491;  "Virginia  &c.  Co.  v.  Elliott,  5 
Nev.  358;  Howard  v.  Providence,  6 
R.  I.  514;  West  v.  Milwaukee  &c. 
Co.,  56  Wis.  318,  14  N.  W.  292; 
Somerville  &c.  R.  Co.  v.  Doughty,  22 
N.  J.  L.  495;  Mississippi  &c.  Boom 
Co.  V.  Patterson,  98  U.  S.  403,  25  L. 
ed.  206;  Little  Rock  &c.  R.  Co.  v.  . 
McGehee,  41  Ark.  202;  Memphis  v. 
Bolton,  9  Heisk.  (Tenn.)  508.  And 
it  has  been  held  that  the  possibility 
of  reverter  is  not  to  be  taken  into 
consideration  in  assessing  the  dam- 
ages. Hudson  &c.  R.  Co.  v.  Wendel, 
193  N.  Y.  166,  85  N.  E.  1020,  aff'g 
122  App.  Div.  (N.  Y.)  917,  107  N.  Y. 
S.  1130. 

=^  Pittsburgh  &c.  R.  Co.  v.  Vance, 
115  Pa.  St.  325,  8  Atl.  764;  Lawrence 
V.  Boston,  119  Mass.  126;  Little 
Rock  &c.  R.  Co.  V.  Woodruff,  49 
Ark.  381,  5  S.  W.  792,  4  Am.  St.  51; 
McKinney  v.  City  of  Nashville,  102 
Tenn.  131,  52  S.  W.  781,  73  Am.  St. 
859. 
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land,  and  the  necessity  that  the  corporation  should  secure  it,  should 
be  excluded  from  the  consideration  of  the  triers.^^  The  value  to  the 
owner  is  not  the  test,  for  he  may  place  upon  it  a  value  that  a  prudent 
seller  could  not  obtain,  and  one  which  no  prudent  buyer  desiring  to 
purchase  would  be  willing  to  give.^*  And  so,  on  the  other  hand,  nothing 
can  be  added  to  the  price  on  account  of  its  being  necessary  for  the 
use  of  the  corporation  seeking  to  make  the  appropriation.^"  The  value 
of  the  land  is  not  to  be  measured  by  the  appraisement  put  upon  it 
for  the  purposes  of  taxation.^'  The  assessment  list  made  out  by  the 
owner  is  admissible  in  evidence  against  him,  but  is  not  conclusive.  ^^ 
Value  is  not  to  be  estimated  solely  from  the  use  made  of  the  land  at 
the  time  of  the  seizure,  but  the  uses  to  which  it  is  adapted  may  prop- 
erly be  taken  into  account  in  determining  what  will  justly  compensate 
the  owner  of  the  land  seized,  since  the  use  to  which  the  property  is 
adapted  may  exert  an  important  influence  upon  its  market  value.  ^° 
The  estimate  of  value  should  usually  be  based  on  the  use  which  men 
of  ordinary  prudence  and  sagacity  would  make  of  the  land.^°  Future 


^Harrison  v.  Iowa  Midland  R. 
Co.,  36  Iowa  323;  Robb  v.  Maysville 
&c.  Co.,  3  Met.  (Ky.)  117;  Selma  &c. 
R.  Co.  V.  Keith,  53  Ga.  178;  Moulton 
V.  Newburyport  &c.  Co.,  137  Mass. 
163;  Montgomery  Co.  v.  Scliuylkill 
Bridge  Co.,  110  Pa.  St.  54,  20  Atl. 
407. 

"Tufts  V.  Charlestown,  4  Gray 
(Mass.)  537;  Matter  of  Furman  St., 
17  Wend.  (N.  Y.)  649;  Robb  v. 
Maysville  &c.  Co.,  3  Met.  (Ky.)  117. 

"^  Virginia  &c.  R.  Co.  v.  Elliott,  5 
Nev.  358;  Henderson  &c.  R.  Co.  v. 
Dickerson,  17  B.  Mon.  (Ky.)  173,  66 
Am.  Dec.  148;  Union  Depot  &c.  Co. 
V.  Brunswick,  31  Minn.  297,  17  N. 
W.  626,  47  Am.  Rep.  789;  Montgom- 
ery County  V.  Schuylkill  Bridge  Co., 
110  Pa.  St.  54,  20  Atl.  407;  Stebbing 
V.  Metropolitan  Board  of  Public 
Works,  L.  R.  6  Q.  B.  37.  See  also 
generally.  City  of  Santa  Ana  v.  Har- 
lin,  99  Cal.  538,  34  Pac.  224;  Tedern 
V.  Sanitary  Dist.,  149  111.  87,  36  N. 
B.  1033;  Seattle  &c.  R.  Co.  v.  Boeder, 
30  Wash.  244,  70  Pac.  498,  94  Am. 
St.  864;  Esch  v.  Chicago  &c.  R.  Co., 
72  Wis.  229,  39  N.  W.  129. 

'"Brown  v.  Providence  R.  Co.,  5 
Gray  (Mass.)  35;  San  Jose  &c.  R. 
22 — Elliott  R.  and  S. 


Co.  V.  Mayne,  83  Cal.  566,  23  Pac. 
522;  Springfield  &c.  R.  Co.  v.  Rhea, 
44  Ark.  258. 

="  Virginia  R.  Co.  v.  Henry,  8  Nev. 
165.  See  also,  Dudley  v.  Minnesota 
&c.  R.  Co.,  77  Iowa  408,  42  N.  W. 
359;  Wray  v.  Knoxville  &c.  R.  Co., 
113  Tenn.  544,  82  S.  W.  471;  MiflBin 
Bridge  v.  Juniata  County,  144  Pa. 
St.  365,  22  Atl.  896,  13  L.  R.  A. 
431n;  Patch  v.  Boston,  146  Mass.  52, 
14  N.  E.  770;  Smith  v.  Pennsylvania 
&c.  R.  Co.,  141  Pa.  St.  68,  21  Atl. 
505;  Birmingham  &c.  R.  Co.  v. 
Smith,  89  Ala.  305,  7  So.  634.  But 
not,  ordinarily  at  least,  when  made 
by  the  assessor  and  not  the  owner. 
Anthony  v.  New  York  &c.  R.  Co., 
162  Mass.  60,  37  N.  E.  780;  Suffolk 
&c.  R.  Co.  V.  West  End  &c.  Co.,  137 
N.  Car.  330,  49  S.  E.  350,  107  Am. 
St.  490,  68  L.  R.  A.  333;  Nelson  v. 
Village  of  West  Duluth,  55  Minn. 
497,  57  N.  W.  149;  1  Elliott  Ev., 
§  181. 

==See  post,  §  295  (260). 

=»  Mississippi  &c.  Bridge  Co.  v. 
Ring,  58  Mo.  491;  Matter  of  Furman 
St.,  17  Wend.  (N.  Y.)  649;  Regina 
V.  Brown,  36  L.  J.  Q.  B.  322;  Jack- 
sonville R.  Co.   V.   Walsh,   106   111. 
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contingent  value  cannot  be  considered,  and  yet  it  is  not  improper  to 
consider  the  surroundings  of  the  property  and  the  probability  that  a 
use  may  reasonably  be  made  of  it  more  profitable  than  that  to  which 
the  owner  has  devoted  it.'"  It  is  held  that,  although  it  may  be  proper 
to  show  the  location  and  surroundings,  and  the  uses  to  which  the  land 
is  adapted,  yet  it  is  not  competent  to  prove  by  the  owner  the  use  to 
which  he  intends  to  devote  it.'^ 

§  291.  (358)  Evidence  as  to  market  value. — ^Witnesses  acquainted 
with  the  market  value  of  the  land  seized  may  state  their  opinion  of  its 
value.  It  is  essential  that  some  acquaintance  with  the  value  of  the 
land  in  the  market  should  be  shown,  but  it  is  not  material  how  the 
knowledge  was  obtained.'^  The  weight  of  the  witness's  opinion  will 
in  a  great  measure  depend  upon  the  acquaintance  which  he  is  shown  to 
possess  with  the  subject  of  values,  and  the  facts  which  he  gives  as  con- 
stituting the  foundation  of  his  opinion.'^    It  seems  to  us  the  better 


253;  Snodgrass  v.  City  of  Chicago, 
152  III.  600,  38  N.  E.  790;  San  Diego 
&c.  Co.  v.  Neale,  78  Cal.  63,  20  Pac. 
372,  3  L.  R.  A.  83n;  Mississippi  &c. 
Boom  Co.  V.  Patterson,  98  U.  S.  403, 
25  L.  ed.  206. 

="  Union  R.  Co.  v.  Moore,  80  Ind. 
458;  Shenandoah  R.  Co.  v.  Shep- 
herd, 26  W.  Va.  672;  Chicago  &c. 
,R.  Co.  V.  Chicago  &c.  R.  Co.,  112  111. 
589;  Louisville  &c.  R.  Co.  v.  Ryan, 
64  Miss.  399,  8  So.  173;  Chicago  &c. 
R.  Co.  V.  Catholic  Bishop,  119  111. 
530,  10  N.  E.  372.  See  also  notes  in 
85  Am.  St.  297  and  124  Am.  St.  536; 
Sullivan  v.  Missouri  &c.  R.  Co.,  29 
Tex.  Civ.  App.  429,  68  S.  W.  745, 
746  (quoting  text). 

=' Fairbanks  v.  Fitchburg  R.  Co., 
110  Mass.  224;  Pinkham  v.  Chelms- 
ford, 109  Mass.  225;  Confer  v.  St. 
Paul,  22  Minn.  342;  Goodwine  v. 
Evans,  134  Ind.  262,  33  N.  B.  1031; 
Five  Tracts  of  Land  v.  United 
States,  101  Fed.  661,  41  C.  C.  A.  580. 
But  see  Illinois  Cent.  R.  Co.  v.  Vil- 
lage of  Lostant,  167  111.  85,  47  N.  E. 
62;  Cincinnati  &c.  R.  Co.  v.  Long- 
worth,  30  Ohio  St.  108;  Ripley  v. 
Great  Northern  R.  Co.,  L.  R.  10  Ch. 
435,  31  L.  T.  N.  S.  869.  So  as  to  in- 
tent of  condemning  company,  Chi- 
cago &c.  R.  Co.  V.  Loer,  27  Ind.  App. 
245,  60  N.  E.  319. 


»"  Shattuck  V.  Stoneham  &c  R.  Co., 
6  Allen  (Mass.)  115;  Swan  v.  Mid- 
dlesex, 101  Mass.  173;  Sexton  v. 
Bridgewater,  116  Mass.  200;  Robert- 
son V.  Knapp,  35  N.  Y.  91;  Brown  v. 
Corey,  43  Pa.  St.  495;  Pittsburgh- &c. 
R.  Co.  V.  Rose,  74  Pa.  St.  362;  Il- 
linois &c.  Co.  V.  Von  Horn,  18  111. 
257;  Lehmicke  v.  St.  Paul  &c.  R. 
Co.,  19  Minn.  464;  Hosher  v.  Kansas 
City  R.  Co.,  60  Mo.  303;  Snyder  v. 
Western  Union  Co.,  25  Wis.  60; 
Johnson  v.  Thompson,  72  Ind.  167, 
37  Am.  Rep.  152;  Bowen  v.  Bowen, 
74  Ind.  470;  Printz  v.  People,  42 
Mich.  144,  36  Am.  Rep.  437;  Davis 
V.  Northwestern  &c.  R.  Co.,  170  111. 
595,  48  N.  E.  1058.  See  also,  2  Elliott 
on  Railroads  (2d  ed.),  §  1037;  1 
Elliott  on  Ev.,  §  685.  But  see  Devon 
V.  City  of  Cincinnati,  162  Fed.  633, 
89  C.  C.  A.  425;  Friday  v.  Pennsyl- 
vania R.  Co.,  204  Pa.  405,  54  Atl.  339. 

=»Colee  V.  State,  75  Ind.  511*  514; 
Snow  V.  Boston  &c.  R.  Co.,  65  Me. 
230;  Dwight  v.  Hampden,  11  Cush. 
(Mass.)  201;  Pennsylvania  &c.  R. 
Co.  V.  Bunnell,  81  Pa.  St.  414;  La- 
fayette R.  Co.  V.  Winslow,  66  111. 
219;  Simons  v.  St.  Paul,  18  Minn. 
184;  Winklemans  v.  Des  Moines  &c. 
R.  Co.,  62  Iowa  11,  17  N.  W.  82; 
Diedrich  v.  Northwestern  &c.  R.  Co., 
47  Wis.  662,  3  N.  W.  749;  Johnson  v. 


339 


COMPENSATION. 


§  291 


rule,  although  there  is  a  sharp  conflict  in  the  authorities,  that  it  is 
not  competent  to  ask  a  witness  how  much  damages  a  party  has  sus- 
tained, since  this  would  be  to  put  the  witness  in  the  place  of  the  ]ury.^* 
It  is,  however,  according  to  the  weight  of  authority,  competent  to  ask 
a  witness,  qualified  to  testify  upon  the  subject,  the  value  of  the  land 
before  the  way  is  opened  and  what  its  value  will  be  after  the  way  is 
constructed.'"  This  does  not  invade  the  province  of  the  jury,  because 
it  simply  asks  for  the  opinion  of  the  witness  as  to  values  and  not  as  to 
damages.""  It  is  difficult  to  perceive  how  any  other  rule  than  that 
stated  can  be  maintained  on  principle.  No  matter  how  minutely  lands 
and  their  surroundings  may  be  described,  a  jury,  unless  possessing 
peculiar  knowledge  of  the  matter  in  controversy,  cannot,  without  the 
judgment  of  persons  acquainted  with  values,  justly  determine  the 
injury  or  benefit  which  accrues  to  the  landowner  by  the  opening  of  a 


Freeport  &c.  R.  Co.,  Ill  111.  413; 
Sawyer  v.  Boston,  144  Mass.  470,  11 
N.  E.  711. 

^  Mills  Eminent  Domain,  §  165; 
Evansville  &c.  R.  Co.  v.  Fitzpatrick, 
10  Ind.  120;  Ohio  &c.  R.  Co.  v.  Nick- 
less,  71  Ind.  271;  Dalzell  v.  Daven- 
port, 12  Iowa  437;  Tingley  v.  Provi- 
dence, 8  R.  I.  493;  Hosher  v.  Kansas 
City,  60  Mo.  320;  Rockford  v.  Mc- 
Kinley,  64  111.  338;  Atlantic  and 
Great  Western  R.  Co.  v.  Campbell,  4 
Ohio  St.  583,  64  Am.  Dec.  607;  Cleve- 
land &c.  R.  Co.  v.  Ball,  5  Ohio  St. 
568;  Springfield  &c.  R.  Co.  v.  Chi- 
cago &o.  R.  Co.,  67  111.  142;  Eliza- 
bethtown  &c.  R.  Co.  v.  Helm,  8  Bush 
(Ky.)  681;  Alabama  &c.  R.  Co.  v. 
Burkett,  42  Ala.  83.  Contra,  Van- 
dine  V.  Burpee,  13  Met.  (Mass.)  288, 
46  Am.  Dec.  733n;  Chandler  v.  Ja- 
maica Pond  &c.  Co.,  125  Mass.  544; 
Winona  &c.  R.  Co.  v.  Waldron,  11 
Minn.  515,  88  Am.  Dec.  lOOn;  Sis- 
kiyou County  V.  Gamlich,  110  Cal. 
94,  42  Pac.  468;  Chicago  v.  McDon- 
ough,  112  111.  85;  Snyder  v.  Western 
Union  &c.  Co.,  25  Wis.  60;  Dledrich 
v.  Northwestern  &c.  R.  Co.,  47  Wis. 
662,  3  N.  W.  749;  Snow  v.  Boston  &c. 
R.  Co.,  65  Me.  230.  In  Union  Ele- 
vator Co.  V.  Kansas  City  &c.  Co.,  135 
Mo.  353,  36  S.  W.  1071,  It  is  said 
that  this  is  the  better  rule,  but  that 
the  judgment  should  not  be  reversed 
merely  because  a  witness  was  per- 
mitted  to   give   his   opinion   as   to 


the  amount  of  damages.  Citing  Rob- 
erts V.  Railway  Co.,  128  N.  Y.  455, 
28  N.  E.  486,  13  L.  R.  A.  499;  Doyle 
V.  Railway  Co.,  128  N.  Y.  488,  28  N. 
E.  495.  And  the  same  view  was 
taken  in  Schmoe  v.  Cotton,  167  Ind. 
364,  369,  370,  79  N.  E.  184,  citing 
and  approving  last  statement. 

=»Yost  V.  Conroy,  92  Ind.  464,  47 
Am.  Rep.  156;  Chicago  &c.  R.  Co.  v. 
Wyser  Land  Co.,  163  Ind.  288,  290, 
292,  69  N.  E.  546;  Schmoe  v.  Cotton, 
167  Ind.  364,  79  N.  E.  184;  Pittsburg 
&c.  R.  Co.  v.  Robinson,  95  Pa.  St- 
426;  Swan  v.  Middlesex,  101  Mass. 
173;  Eberhart  v.  Chicago  &c.  R.  Co., 
70  111.347;  Webber  v.  Eastern  R.  Co., 
2  Mete.  (Mass.)  147;  Pittsburg  &c.  R. 
Co.  v.  Rose,  74  Pa.  St.  362;  Farrand 
V.  Chicago  R.  Co.,  21  Wis.  441;  Parks 
V.  Wisconsin  Central  R.  Co.,  33  Wis. 
413;  St.  Paul  &c.  R.  Co.  v.  Murphy, 
19  Minn.  500;  Missouri  &c.  R.  Co. 
V.  Owen,  8  Kan.  409;  Carter  v.  Thur- 
ston, 58  N.  H.  104,  42  Am.  Rep.  584; 
Houston  &c.  R.  Co.  v.  Knapp,  51  Tex. 
592;  Kansas  City  &c.  R.  Co.  v.  Nor- 
cross,  137  Mo.  415,  38  S.  W.  299; 
Atchison  &c.  R.  Co.  v.  Boerner,  45 
Neb.  453,  63  N.  W.  787;  Rogers  Ex- 
pert Testimony,  211,  213;  Pierce 
Railroads,  227;  1  Whart.  Evidence, 
§  447.  For  cases  holding  a  different 
doctrine,  see  preceding  note. 

'"  Evansville  &c.  R.  Co.  v.  Cochran, 
10  Ind.  560;  Johnson  v.  Thompson, 
72  Ind.  167,  37  Am.  Rep.  152. 
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highway  or  the  construction  of  a  ditch.  The  object  of  evidence  is  to 
place  before  a  jury  all  the  facts  essential  to  a  just  decision  of  the 
merits  of  the  legal  controversy,  so  that  the  rights  of  the  contestants 
may  be  justly  determined,  and  this  object  is  defeated  unless  testimony 
as  to  the  value  of  the  land  with  and  without  the  highway  is  allowed  to 
be  introduced.  Without  some  guide  of  this  character  the  verdict  must 
be  the  product  of  conjecture  rather  than  a  conclusion  from  proved 
facts.  It  has  even  been  held  that  evidence  of  the  value  of  similar  land 
in  the  neighborhood  and  of  actual  sales  thereof  is  admissible,^^  but 
there  is  much  conflict  among  the  authorities  upon  this  point,  and  it 
seems  to  us  that  the  doctrine  is  of  doubtful  soundness.'^ 

§  292.  Other  evidence  of  market  value — Sales  and  offers — Price 
paid — Admissions. — As  stated  in  the  last  preceding  section  evidence 
of  the  selling  value  of  similar  lands  in  the  neighborhood^"  has  been 
held  admissible  in  a  number  of  cases,  and  in  still  others  evidence  of 
actual  sales  of  particular  lands  has  been  admitted.*"  But  as  a  general 

"  Pierce  v.  City  of  Boston,  164  which  is  not  a  treatise  on  the  law  of 
Mass.  92,  41  N.  E.  227;  Lyman  V.  eminent  domain,  but  we  cite  a  few 
City  of  Boston,  164  Mass.  99,  41  N.  additional  authorities  upon  the  ques- 
B.  127;  Matter  of  Forsyth  Boule-  tion  as  to  what  evidence  Is  admissi- 
vard,  127  Mo.  417,  30  S.  W.  188;  ble.  City  of  Grand  Rapids  v.  Luce, 
Mayor  v.  Smith  &c.  Co.,  80  Md.  458,  92  Mich.  92,  52  N.  W.  635;  Hine  v. 
31  Atl.  423;  Town  of  Cherokee  v.  Manhattan  R.  Co.,  132  N.  Y.  477,  30 
Land  Co.,  52  Iowa  279,  3  N.  W.  42.  N.  B.  985,  15  L.  R.  A.  591;  In  re 
See  also,  San  Diego  &c.  R.  Co.  v.  Thompson,  127  N.  Y.  463,  28  N.  E. 
Neale,  78  Cal.  63,  20  Pac.  372,  3  L.  389,  14  L.  R.  A.  52;  Watson  v.  Mil- 
R.  A.  83;  San  Jose  &c.  R.  Co.  v.  waukee  &c.  R.  Co.,  57  Wis.  332,  15 
Mayne,  83  Cal.  566,  20  Pac.  380;  Chi-  N.  W.  468;  Selma  &c.  R.  Co.  v.  Keith, 
cago  &c.  R.  Co.  V.  Chicago  &c.  R.  Co.,  53  Ga.  178;  Le  Roy  &c.  R.  Co.  v. 
112  111.  589;  March  v.  Portsmouth  Butts,  40  Kan.  159, 19  Pac.  625;  Cam- 
fee.  R.  Co.,  19  N.  H.  372.  But  it  is  eron  v.  Chicago  &c.  R.  Co.,  51  Minn, 
held  in  Massachusetts  that  while  153,  53  N.  W.  199;  Ham  v.  Salem, 
evidence  of  actual  sales  is  admissi-  100  Mass.  350;  Ohio  &c.  R.  Co.  v. 
ble,  the  opinion  of  an  expert  as  to  Keith,  130  Ind.  314,  30  N.  E.  298. 
the  value  of  adjoining  lands  is  not  ""  San  Diego  Land  &c.  Co.  v.  Neale, 
admissible.  Beale  v.  City  of  Boston,  78  Cal.  63,  20  Pac.  372,  3  L.  R.  A. 
166  Mass.  53,  43  N.  E.  1029.  83n;    Chicago  &c.  R.  Co.  v.  Chicago 

®See    Stinson   v.   Chicago   &c.   R.  &c.  R.  Co.,  112  111.  589.     See  gener- 

Co.,  27  Minn.  284,  6  N.  W.  784;  Cur-  ally,  Friday  v.  Pennsylvania  R.  Co., 

tin  v.  Nittany  Valley  R.  Co.,  135  Pa.  204  Pa.  405,  54  Atl.  339;  Armory  v. 

St.  20,  19  Atl.  740;    Pittsburgh  &c.  Inhabitants   of    Melrose,    162    Mass. 

R.  Co.  v.  Patterson,  107  Pa.  St.  461;  556,  39  N.  E.  276;  Calvert  &c.  R.  Co. 

Union  R.  &c.  Co.  v.  Moore,  80  Ind.  v.  Smith  (Tex.  Civ.  App.),  68  S.  W. 

458;  Esch  v.  Chicago  &c.  R.  Co.,  72  68. 

Wis.  229,   39   N.  W.   129;    3   Elliott  "Edmands   v.   Boston,    108    Mass. 

Railroads  (2d  ed.),  §  1036.    We  can-  535;    Concord  R.  Co.  v.  Greeley,  23 

not,  of  course,  fully  discuss  this  sub-  N.  H.  237;  King  v.  Iowa  Midland  R. 

ject   In   a   book   of  this   character,  Co.,  34  Iowa  458;    March  v.  Ports- 
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rule,  where  the  land  in  question  has  a  definite  market  value,  that  value 
should  be  taken  as  the  basis  for  estimating  the  compensation,*^  and 
where  the  general  selling  price  of  other  lands  is  held  admissible  it  is 
usually  when  the  land  taken  does  not  appear  to  have  any  definite 
market  value.  So  it  seems  to  us  that  the  better  rule,  ordinarily  at 
least,  is  not  to  permit  evidence  in  chief  of  particular  sales,  as  such 
evidence  lets  in  collateral  questions  and  is  apt  to  lead  to  confusion, 
surprise  and  error.*^  And  evidence  of  unaccepted  offers  has  usually 
been  rejected.*^  The  landowner,  as  a  general  rule,  however,  is  at 
liberty  to  prove  every  fact  concerning  the  property  which  he  would 
naturally  be  expected  to  adduce  if  he  were  attempting  to  negotiate  a 
sale  of  it  to  a  private  individual.**   And  so,  on  the  other  hand,  the 


mouth  &c.  R.  Co.,  19  N.  H.  372;  Se- 
attle &c.  R.  Co.  V.  Gilchrist,  4  Wash. 
509,  30  Pac.  738.  See  also  as  to 
discretion  of  the  court  in  such  mat- 
ters, Teele  v.  City  of  Boston,  165 
Mass,  88,  42  N.  B.  506;  La  Mont  v. 
St.  Louis  &c.  R.  Co.,  62  Iowa  193,  17 
N.  W.  465;  Cummins  v.  Des  Moines 
&c.  R.  Co.,  63  Iowa  397,  19  N.  W. 
268;  St.  Louis  &c.  R.  Co.  v.  Guswelle, 
236  111.  214,  86  N.  E.  230  (held  prop- 
erly exercised  in  excluding  remote 
evidence).  And  see  as  to  evidence 
of  other  sales  being  admissible,  but 
not  amount  paid  by  condemning 
party  for  other  land.  Metropolitan 
St.  R.  Co.  V.  "Walsh,  197  Mo.  392,  94 
S.  "W.  860. 

"City  of  Santa  Ana  v.  Harlin,  99 
Cal.  538,  34  Pac.  224;  Union  Rail- 
road &c.  Co.  V.  Moore,  80  Ind.  438; 
Missouri  &c.  R.  Co.  v.  Porter,  112 
Mo.  361,  20  S.  W.  568. 

^See  Pittsburg  &c.  R.  Co.  v.  Pat- 
terson, 107  Pa.  St.  461;  Pittsburg  &c. 
R.  Co.  V.  Vance,  115  Pa.  St.  325,  8 
Atl.  764;  Stinson  v.  Chicago  &c.  R. 
Co.,  27  Minn.  284,  6  N.  W.  784;  Wit- 
mark  V.  New  York  &c.  R.  Co.,  149 
N.  Y.  393,  44  N.  B.  78;  Seefeld  v.  Chi- 
cago &c.  R.  Co.,  67  Wis.  96,  29  N.  W. 
904;  Currie  v.  Waverly  &c.  R.  Co.,  52 
N.  J.  L.  381,  20  Atl.  56,  59,  19  Am. 
St.  452n.  But  compare  American  Se- 
curity Co.  V.  Milwaukee  &c.  R.  Co., 
139  Wis.  199,  120  N.  W.  844. 

«  Selma  &c.  R.  Co.  v.  Keith,  53  Ga. 
178;  Drury  v.  Midland  R.  Co.,  127 
Mass.  571;    Davis  v.  Charles  River 


&c.  R.  Co.,  11  Cush.  (Mass.)  506; 
St  Joseph  &c.  R.  Co.  v.  Orr,  8  Kan. 
419;  Pennsylvania  &c.  R.  Co.  v. 
Cleary,  125  Pa.  St.  442,  17  Atl.  468, 
11  Am.  St.  913;  Eastern  Tex.  R.  Co. 
V.  Bddings,  30  Tex.  Civ.  App.  170,  70 
S.  W.  98  (especially  when  made  long 
before) ;  Watson  v.  Milwaukee  &c. 
R.  Co.,  57  Wis.  332,  15  N.  W.  468. 
(Contra,  Johnson  v.  Freeport  &c.  R. 
Co.,  Ill  111.  413.)  So  as  to  unexecuted 
offers  or  agreements  as  to  other 
lands,  Davis  v.  Charles  River  &c.  R. 
Co.,  11  Cush.  (Mass.)  506;  Lehmicke 
v.  St.  Paul  &c.  R.  Co.,  19  Minn.  464; 
Montclair  R.  Co.  v.  Benson,  36  N.  J. 
L.  557.  See  also  generally,  Fowler 
V.  Middlesex  Com'rs.,  6  Allen 
(Mass.)  92,  96;  Louisville  &c.  R.  Co. 
V.  Ryan,  64  Miss.  399,  8  So,  173; 
Minnesota  Beit-Line  R.  &c.  Co.  v. 
Gluck,  45  Minn.  463,  464,  48  N.  W. 
194;  Western  Union  Tel.  Co.  v.  Ring, 
102  Md.  677,  62  Atl.  801,  802. 

"Little  Rock  &c.  R.  Co.  v.  Wood- 
ruff, 49  Ark.  381,  5  S.  W.  792,  4  Am. 
St.  51;  Ohio  Valley  R.  &c.  Co.  v. 
Kerth,  130  Ind.  314,  30  N.  B.  298; 
Chicago  &c.  R.  Co.  v.  Davidson,  49 
Kan.  589,  31  Pac.  131;  Montana  &c. 
R.  Co.  V.  Warren,  6  Mont.  275,  12 
Pac.  641;  Cincinnati  &c.  R.  Co.  v. 
Longworth,  30  Ohio  St.  108.  For 
examples  or  illustrations  of  the 
great  latitude  and  extent  to  which 
this  rule  has  been  carried,  see  Cox 
V.  Philadelphia  &c.  R.  Co.,  215  Pa. 
506,  64  Atl.  729,  114  Am.  St.  979 
(adaptability   of   land   for   ducks); 
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condemning  party  may  inquire  as  to  such  matters  and  ofEer  such 
evidence  as  will  put  the  jury  ia  possession  of  such  facts  regarding  the 
property  as  a  prudent  purchaser  would  inquire  about.''^  So  it  has  been 
held  that  the  condemning  party  may  prove  the  admissions  of  the 
landowner  as  to  value  made  at  or  near  the  time  of  the  taking/*  and 
the  price  paid  by  the  owner*^  reasonably  near  such  time;  but  the  owner 


Warden  v.  Philadelphia,  167  Pa.  St. 
523,  31  Atl.  928;  Webster  v.  Kansas 
City  &c.  R.  Co.,  116  Mo.  114,  22  S.  W. 
474;  Conan  v.  Ely,  91  Minn.  127,  97 
N.  W.  737;  Five  Tracts  of  Land  v. 
United  States,  101  Fed.  661,  41  C.  C. 

A.  580;  West  Chicago  &c.  R.  Co.  v. 
Chicago,  172  111.  198,  50  N.  E.  185; 
Hartshorn  v.  Illinois  Val.  R.  Co.,  216 
111.  392,  75  N.  B.  122;  St.  Louis  &c. 
R.  Co.  V.  Hughes  (Tex.  Civ.  App.), 
73  S.  W.  976;  Union  Terminal  R.  Co. 
V.  Peet  &c.  Mfg.  Co.,  58  Kan.  197,  48 
Pac.  860;  Levenson  v.  Boston  El.  R. 
Co.,  191  Mass.  75,  77  N.  E.  635  (rents 
received  and  cost  of  buildings).  And 
see  where  property  has  no  market 
value.  Sanitary  Dist.  of  Chicago  v. 
Pittsburgh  &c.  R.  Co.,  216  111.  575, 75 
N.  E.  248;  Seattle  &c.  R.  Co.  v. 
Roeder,  30  Wash.  244,  70  Pac.  498,  94 
Am.  St.  864.  For  evidence  held  in- 
admissible, see  Peirson  v.  Boston  El. 
R.  Co.,  191  Mass.  223,  77  N.  B.  769 
(diminution  in  mortgage  value  and 
inability  to  obtain  loan) ;  Martin  v. 
Chicago  &c.  R.  Co.,  220  111.  97,  77  N. 
E.  86  (a  number  of  questions  held 
immaterial  or  improper);  Lanquist 
v.  City  of  Chicago,  200  111.  69,  65  N. 

B.  681  (evidence  of  price  long  be- 
fore or  purchase  from  insolvent  in 
part  payment  of  existing  debt);  Chi- 
cago &c.  R.  Co.  V.  Kelly,  221  111.  498, 
77  N.  B.  916;  Metropolitan  St.  R.  Co. 
V.  Walsh,  197  Mo.  392,  94  S.  W.  860 
(certain  evidence  held  admissible 
and  other  inadmissible) ;  Louisiana 
R.  &c.  Co.  V.  Morere,  116  La.  997,  41 
So.  236;  Blincoe  v.  Choctaw  &c.  R. 
Co.,  16  Okla.  286,  83  Pac.  903,  4  L.  R. 
A.  (N.  S.)  890n;  Martin  v.  Chicago 
&c.  R.  Co.,  220  111.  97,  77  N.  B.  86; 
Chicago  &c.  R.  Co.  v.  Kline,  220  111. 
334,  77  N.  E.  229;  Chicago  &c.  R. 
Co.  v.  Mines,  221  111.  448,  77  N.  B. 
898  (all  these  Illinois  cases  relating 
to  sales  of  other  property) ;  Pull- 
man Co.  V.'  aty  of  Chicago,  224  111. 


248,  79  N.  E.  572  (vacant  houses 
and  rental  value  of  other  property 
inadinissible,  but  certain  other  evi- 
dence held  admissible). 

"Little  Rock  &c.  R.  Co.  v.  Wood- 
ruff, 49  Ark.  381,  5  S.  W.  792,  4  Am. 
St.  51;  Cameron  v.  Chicago  &c.  R. 
Co.,  51  Minn.  153,  53  N.  W.  199.  See 
generally  also  as  to  cross  examina- 
tion and  rebuttal.  Bdmands  v.  Bos- 
ton, 108  Mass.  535;  Teele  v.  City  of 
Boston,  165  Mass.  88,  42  N.  E.  506; 
Phillips  V.  Marblehead,  148  Mass. 
326, 19  N.  B.  547;  Port  Townsend  &c. 
R.  Co.  V.  Barbare,  46  Wash.  275, 
89  Pac.  710.  But  compare  San  Anto- 
nio &c.  R.  Co.  V.  Ruby,  80  Tex.  172, 
15  S.  W.  1040.  See  also  as  to  other 
evidence  held  admissible  on  part  of 
condemning  party,  Farwell  v.  Chi- 
cago &c.  R.  Co.,  52  Neb.  614,  72  N. 
W.  1036;  Henkel  v.  Wabash  &c.  R. 
Co.,  213  Pa.  485,  62  Atl.  1085. 

"Bast  Brandywine  &c.  R.  Co.  v. 
Ranck,  78  Pa.  St.  454;  Central 
Branch  &c.  R.  Co.  v.  Andrews,  37 
Kan.  641,  16  Pac.  338;  Leroy  &e.  R. 
Co.  V.  Butts,  40  Kan.  159,  19  Pac. 
625;  Webber  v.  Eastern  R.  Co.,  2 
Met.  (Mass.)  147;  Power  v.  Savan- 
nah &c.  R.  Co.,  56  Ga.  471;  Concord 
R.  Co.  V.  Greely,  23  N.  H.  237; 
Seattle  &c.  R.  Co.  v.  Roeder,  30 
Wash.  244,  70  Pac.  498,  94  Am.  St. 
864;  Watson  v.  Milwaukee  &c.  R. 
Co.,  57  Wis.  332,  15  N.  W.  468. 

"Ham  V.  Salem,  100  Mass.  350; 
Swan  V.  Middlesex  County,  101  Mass. 
173;  Sexton  v.  North  Bridgewater, 
116  Mass.  200;  St.  Louis  &c.  R.  Co. 
V.  Smith,  42  Ark.  265.  But  not  when 
too  remote,  as  ten  or  fifteen  years 
before.  Davis  v.  Pennsylvania  R 
Co.,  215  Pa.  581,  64  Atl.  774;  Sulli- 
van V.  Missouri  &c.  R.  Co.,  29  Tex. 
Civ.  App.  429,  68  S.  W.  745.  See  also. 
State  V.  Superior  Court  of  Spokane 
County,  55  Wash.  64,  104  Pac.  148. 
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may  show,  by  way  of  explanation,  the  circumstances  under  which  he 
bought,  the  condition  of  the  property  at  the  time,  improvements  he 
has  made  upon  it,  and  general  advance  in  prices  by  which  it  has  been 
benefited.**  Prior  awards  are  not  usually  admitted,*^  but  in  a  com- 
paratively recent  case  it  was  held  proper  in  a  reassessment  proceeding, 
to  admit  the  report  of  commissioners  first  assessing  damages,  provided 
the  jury  were  instructed  not  to  allow  the  amount  of  the  award  to 
influence  their  judgment  as  to  the  amount  of  damages."" 

§293.  (259)  Time  at  wMcli  valuation  should  be  made — ^Interest. — 

A.S  a  general  rule  the  property  is  to  be  valued  as  of  the  date  of  the 
appropriation,  or  taking.°^  But  this  rule  is  not  always  followed,"^  and 
it  has  been  held  that  the  owner  is  not  entitled  to  compensation  for 
improvements  made  by  him  after  notice  that  condemnation  proceedings 
had  begun.^^  When  property  is  taken  without  prepayment  of  compen- 
sation the  owner  is  usually  entitled  to  interest."*  But  it  has  been  held 


"  St.  Louis  &c.  R.  Co.  V.  Smith,  42 
Ark.  265;  Ham  v.  Salem,  100  Mass. 
350.  See  also.  State  v.  Superior 
Court  of  Spokane  County,  55  Wash. 
64,  104  Pac.  148. 

"Sherman  v.  St.  Paul  &c.  R.  Co., 
30  Minn.  227,  15  N.  W.  239;  Ennis  v. 
"Wood  River  &c.  R.,  12  R.  I.  73.  But 
see  Louisiana  R.  &c.  Co.  v.  Morere, 
116  La.  997,  41  So.  236,  which  we  are 
Inclined  to  think  is  not  well  decided. 

'"  Kansas  City  &c.  R.  Co.  v.  Mc- 
Elroy,  161  Mo.  584,  61  S.  W.  871. 
The  court  deemed  it  necessary  that 
the  jury  should  know  the  amount 
of  the  former  award  in  order  that 
credit  might  be  given  the  landowner 
for  the  amount  paid  and  that  inter- 
est might  he  awarded  to  the  railroad 
company  for  the  excess  In  case  the 
damages  found  by  the  jury  should 
exceed  the  amount  so  awarded  by 
the  commissioners.  See  also,  Men- 
docino County  V.  Peters,  2  Cal.  App. 
24,  82  Pac.  1122.  But  compare  St. 
Louis  &c.  R.  Co.  V.  Oliver,  17  Okla. 
589,  87  Pac.  423. 

»  Cobb  V.  City  of  Boston,  109  Mass. 
438;  Bancroft  v.  Cambridge,  126 
Mass.  438;  Bauman  v.  Ross,  167  U. 
S.  548,  42  L.  ed.  270,  17  Sup.  Ct. 
966;  Lafayette  &c.  R.  Co.  v.  Mur- 
dock,  68  Ind.  137,  138  (as  of  the  date 
of  the  original   award,  even  when 


tried  de  novo  on  appeal);  Stafford 
V.  Providence,  10  R.  I.  567,  14  Am. 
Rep.  710;  Missouri  Pac.  R.  Co.  v. 
Hays,  15  Neb.  224,  18  N.  "W.  51;  Chi- 
cago &c.  R.  Co.  V.  Broquet,  47  Kan. 
571,  28  Pac.  717;  3  Elliott  Railroads, 
§  985. 

"  Lieberman  v.  Chicago  &c.  R.  Co., 
141  111.  140,  30  N.  E.  544;  South 
Park  Commissioners  v.  Dunlevy,  91 
111.  49;  West  v.  Milwaukee  &c.  R. 
Co.,  56  Wis.  318,  14  N.  W.  292;  Ore- 
gon &c.  R.  Co.  V.  Barlow,  3  Ore.  311. 

^^  Lloyd  V.  Town  of  Fair  Haven,  67 
Vt.  167,  31  Atl.  164;  Morris  v.  Cole- 
man County  (Tex.  Civ.  App.),  28  S. 
W.  380.  See  also.  Roach  v.  Riverside 
Water  Co.,  74  Cal.  263,  15  Pac.  776; 
Shaaber  v.  Reading,  150  Pa.  St.  402, 
24  Atl.  692.  But  compare  Driver  v. 
Western  Union  R.  Co.,  32  Wis.  569, 
14  Am.  Rep.  726;  State  v.  Carragan, 
36  N.  J.  L.  52;  Sherwood  v.  St.  Paul 
&c.  R.  Co.,  21  Minn.  122;  In  re  Wall 
Street,  17  Barb.  (N.  Y.)  617;  Porster 
V.  Scott,  136  N.  Y.  577,  32  N.  E. 
976,  18  L.  R.  A.  543n;  Mayor  of  Bal- 
timore V.  Hook,  62  Md.  371. 

»  Parks  V.  City  of  Boston,  15  Pick. 
(Mass.)  198;  Old  Colony  R.  Co.  v. 
Miller,  125  Mass.  1,  28  Am.  Rep.  194; 
Drury  v.  Midland  R.  Co.,  127  Mass. 
571;  Weide  v.  City  of  St.  Paul,  62 
Minn.   67,   64  N.  W.  65;  •  Lough  v. 
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in  some  cases  that  lie  is  not  entitled  to  interest  pending  the  proeeed- 
ings/=  and  that  a  tender  and  payment  into  court  of  the  proper  amount 
will  stop  the  running  of  interest.^*  The  right  to  interest  usually 
accrues,  or  interest  begins  to  run,  when  the  taking  is  complete  and 
the  damages  are  payable;^'  but  it  is  held  that  it  is  not  unconstitutional 
to  provide  or  hold  that  it  shall  not  begin  to  run  until  the  landowner  is 
actually  deprived  of  possession/^  and  the  time  is  variously  fixed  by 
different  statutes/* 

§  294.  Improvements — Compensation  for. — The  rule  stated  in  the 
last  section  to  the  effect  that  compensation  is  to  be  reckoned  as  of 
the  time  of  the  taking  has  also  an  important  bearing  upon  the  question 


Minneapolis  &c.  R.  Co.,  116  Iowa  31, 
89  N.  W.  77;  Williams  v.  New  Or- 
leans &c.  R.  Co.,  60  Miss.  689;  Harts- 
horn V.  Burlington  &c.  R.  Co.,  52 
Iowa  613,  3  N.  W.  648;  City  of  Phila- 
delphia V.  Dyer,  41  Pa.  St.  463;  City 
of  Cincinnati  v.  Whetstone,  47  Ohio 
St.  196,  24  N.  E.  409;  Bridgeman  v. 
Village  of  Hardwick,  67  Vt.  653,  32 
Atl.  502. 

"'Bauman  v.  Ross,  167  U.  S.  548, 
42  L.  ed.  270,  17  Sup.  Ct.  966;  Klages 
V.  Philadelphia  &c.  Co.,  160  Pa.  St. 
386,  28  Atl.  862.  See  also,  Went- 
worth  V.  Portsmouth,  68  N.  H.  392, 
44  Atl.  531.  But  see  Bellingham 
Bay  &c.  Co.  v.  Brisbois,  14  Wash. 
173,  44  Pac.  140;  Taylor  v.  Bay  City 
&c.  R.  Co.,  101  Mich.  140,  59  N.  W. 
447;  Longworth  v.  Cincinnati,  48 
Ohio  St.  637,  29  N.  E.  274;  Atchison 
&c.  R.  Co.  V.  Plant,  24  Neb.  127,  38 
N.  W.  33. 

■'"United  R.  Co.  v.  National  Docks 
&c.  R.  Co.,  54  N.  J.  L.  142,  33  Atl. 
860.  See  also,  St.  Louis  &c.  R.  Co. 
V.  Clark,  119  Mo.  357,  24  S.  W.  157; 
Chicago  &c.  R.  Co.  v.  Eubanks,  130 
Mo.  270,  32  S.  W.  658;  St.  Louis  &c. 
R.  Co.  V.  Clark,  121  Mo.  169,  25  S. 
W.  192,  906,  26  L.  R.  A.  751;  St. 
Louis  &c.  R.  Co.  V.  Knapp  &c.  Co., 
160  Mo.  396,  61  S.  W.  300.  But  com- 
pare XJniacke  v.  Chicago  &c.  R.  Co., 
67  Wis.  108,  29  N.  W.  899;  Neilson 
V.  Chicago  &c.  R.  Co.,  91  Wis.  557,  64 
N.  W.  849;  Stolze  v.  Milwaukee  &c. 
R.  Co.,  113  Wis.  44,  88  N.  W.  919,  90 
Am.  St.  833;  West  v.  City  of  Omaha, 
48  Neb.  466,  67  N.  W.  439;    Shoe- 


maker V.  United  States,  147  U.  S. 
282,  37  L.  ed.  170,  13  Sup.  Ct.  361; 
Matter  of  New  York  &c.  Bridge,  137 
N.  y.  95,  32  N.  E.  1054;  Norris  v. 
Mayor  of  Baltimore,  44  Md.  598. 

"United  States  v.  Sargent,  162 
Fed.  81;  Hay  v.  Commonwealth,  183 
Mass.  294,  67  N.  E.  334;  Snowden  v. 
Shelby  County,  118  Tenn.  725,  102  S. 
W.  90;    Kimball  v.  Salt  Lake  City, 

32  Utah  253,  90  Pac.  395,  125  Am.  St. 
859,  10  L.  R.  A.  (N.  S.)  483. 

■*  United  States  v.  Town  of  Na- 
hant,  153  Fed.  520,  82  C.  C.  A.  470; 
Hingham  v.  United  States,  161  Fed. 
295,  88  C.  C.  A.  341;  Phillips  v.  South 
Park  Com'rs.,  119  111.  626,  10  N.  E. 
230;  Moll  V.  Sanitary  Dist.  of  Chi- 
cago, 228  111.  633,  81  N.  E.  1147; 
Guinn  v.  Iowa  &c.  R.  Co.,  131  Iowa 
680,  109  N.  W.  209;  Norcross  v.  Cam- 
bridge, 166  Mass.  508,  44  N.  E.  615, 

33  L.  R.  A.  843;  Donnelly  v.  Brook- 
lyn, 121  N.  Y.  9,  24  N.  E.  17.  See 
also  Lough  V.  Minneapolis  &c.  R. 
Co.,  116  Iowa  31,  89  N.  W.  77. 

^''  See  Devlin  v.  City  of  New  York, 
131  N.  Y.  123,  30  N.  E.  45;  Hammers- 
ley  v.  New  York,  56  N.  Y.  533;  Peo- 
ple V.  Coler,  168  N.  Y.  643,  61  N.  E. 
1132;  Fredericks  v.  City  of  New 
York,  165  N.  Y.  656,  59  N.  E.  1122, 
aff'g  60  N.  Y.  S.  724;  Pegler  v.  Hyde 
Park,  176  Mass.  101,  57  N.  E.  327; 
Miller  v.  City  of  Asheville,  112  N. 
Car.  759,  16  S.  E.  762;  Miller  v.  St. 
Louis  &c.  R.  Co.,  162  Mo.  424,  63  S. 
W.  85;  Haley  v.  Philadelphia,  68  Pa. 
St.  45,  8  Am.  Rep.  153;  Pennsylvania 
R.  Co.  v.  Cooper,  58  Pa.  St.  408. 
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of  the  right  to  recover  compensation  for  improvements  upon  the  land 
made  near  the  time  of  the  taking.  The  fact  that  the  landowner  has 
knowledge  of  a  proposed  condemnation  or  purpose  to  take  the  land 
does  not  prevent  him  from  recovering  for  its  value  as  increased  by 
improvements  made  by  him  with  such  knowledge  but  before  the  pro- 
ceedings are  commenced.*"  But  he  is  not  entitled  to  compensation 
for  improvements  made  by  him  after  the  appropriation."^  It  is  difScult, 
if  not  impossible,  to  state  the  rule  with  more  preciseness,  for  the  prac- 
tice and  decisions  are  not  to  the  same  effect  in  all  jurisdictions,  except 
to  the  extent  indicated.  In  some  instances  a  landowner  who  has  made 
improvements  in  good  faith  has  been  held  entitled  to  have  them  con- 
sidered even  though  made  after  the  proceedings  were  begun  but  before 
the  appropriation  or  taking."^  Here,  as  elsewhere,  there  is  much 
difference  of  opinion,  caiised  often  by  difference  in  the  constitutions 
or  local  statutes  as  to  what  is  the  time  of  the  taking,  but  it  would 
seem  that  if  compensation  is  to  be  made  according  to  the  value  at  that 
time,  as  it  usually  must  be,  then  improvements  made  in  good  faith 
before  that  time,  and  then  existing,  should  be  considered  even  though 
made  or  completed  after  the  proceedings  were  begun,  unless,  con- 
trary to  the  prevailing  rule,  compensation  is  to  be  assessed  as  of  the 
date  of  beginning  the  proceedings.*^    It  is  held  in  a  recent  case  in 

™Brlggs    V.     Com'rs    of    Labette  Minn.  122;    Portland  v.  Lee  Sam,  7 

County,   39   Kan.    90,   17   Pac.    331;  Ore.  397;  In  re  "Wall  Street,  17  Bart. 

Moale  V.   Baltimore,   5  Md.   314,   61  (N.  Y.)  617;  New  York  Cent.  &c.  R. 

Am.   Dec,   276;    McBlroy  v.  Kansas  Co.  v.   State,  37  App.  Div.    (N.  Y.) 

City  &c.  R.  Co.,  172  Mo.  546,  72  S.  57,  55  N.  Y.  S.  685;    Matter  of  City 

W.  913;   Forster  v.  Scott,  136  N.  Y.  of  New  York,  24  App.  Div.  (N.  Y.)  7, 

577,  32  N.  B.  976,  18  L.  R.  A.  543n;  49  N.  Y.  S.  119.     But  compare  CM- 

Jones  v.  Carragan,  36  N.  J.  L.  52;  cago  &c.  R.  Co.  v.  Catholic  Bishop, 

Chicago  &c.  R.  Co.  v.  Moggridge,  116  119   111.    525,   10   N.   B.   372;    In   re 

Tenn.  445,  92  S.  W.  1114;  Van  Husen  Pasco,   78   Mo.   App.    518;    Lloyd   v. 

V.    Omaha   Bridge    &c.    R.    Co.,    118  Town  of  Fair  Haven,  67  Vt.  167,  31 

Iowa  366,  92  N.  W.  47.    But  see  Ar-  Atl.  164. 

kansas  &c.  R.  Co.  v.  St.  Louis  &c.  R.  "  As  to  evidence  and  elements  of 

Co.,  103  Fed.  747.     See  also.  In  re  compensation  when  buildings,  or  the 

Briggs  Ave.,  118  App.  Div.   (N.  Y.)  like  are  taken,  see  generally  Devon 

224,  102  N.  Y.  S.  1102.  v.  City  of  Cincinnati,  162  Fed.  633, 

"  Jones  V.  New  Orleans  &c.  R.  Co.,  89  C.  C.  A.  425;  Chicago  v.  Lonergan, 

70   Ala.    227;    Cobb   v.   Boston,    109  196  111.  518,  63  N.  E.  1018;    Council 

Mass.     438;     Price    v.    Weehawken  Grove  &c.  R.  Co.  v.  Center,  42  Kan. 

Ferry  Co.,  31  N.  J.  Eq.  31;    In   re  438,  22  Pac.  574;  Larkin  v.  Scranton 

Forbes  St.,  70  Pa.  St.  125;  Morris  v.  City,  162  Pa.   St.  289,  29  Atl.   910; 

Colman  County  (Tex.  Civ.  App.),  28  Brown  v.  Waterbury,  75  Conn    727 

S.  W.  380.  54   Atl.    1005;    Adams  v.   Town   of 

"See   Driver   v.   Western   Un.   R.  Derby,    73    Vt.    258,    50    Atl     1063; 

Co.,  32  Wis.  569,  14  Am.  Rep.  726;  Stauffer  v.  Cincinnati  &c.  R.'co.,  33 

Sherwood  v.  St.  Paul  &c.  R.  Co.,  21  Ind.  App.  356,  70  N.  B.  543;  White 
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'New  York  that  the  value  of  structures  placed  upon  land  by  a 
municipal  corporation  without  statutory  authority  and  contraiy  to  the 
landowner's  command  in  the  construction  of  a  public  improvement, 
before  the  commencement  of  proceedings  to  condemn,  must  be  taken 
into  consideration  in  fixing  the  compensation  for  the  land  taken;**  but 
"the  great  weight  of  authority,  however,  is  that,  when  a  person,  cor- 
poration, or  body,  invested  with  the  power  of  eminent  domain,  enters 
upon  land  with  or  without  the  consent  of  the  owner,  express  or  implied, 
and  places  improvements  thereon,  and  subsequently  institutes  proceed- 
ings to  condemn  the  same  land,  the  common-law  rule  that  a  structure 
erected  by  a  tort  feasor  becomes  part  of  the  land  does  not  apply,  and 
the  owner  is  not  entitled  to  the  value  of  such  improvements.""' 

§  295.  (260)  Damages  where  property  is  peculiarly  adapted  to 
particular  purpose. — If  the  situation,  quality  and  character  of  the 
property  are  such  as  to  make  it  peculiarly  adapted  to  a  certain  purpose 
and  to  give  it  an  especial  value  for  that  purpose,  then  damages  shoidd 
be  assessed  with  reference  lo  its  adaptability  to  that  purpose.**    In 


v.  Cincinnati  &c.  R.  Co.,  34  Ind.  App. 
287,  71  N.  E.  276. 

"Village  of  St.  Johnsville  v. 
Smith,  184  N.  Y.  341,  77  N.  B.  617,  5 
L.  R.  A.  (N.  S.)  922n.  See  also  and 
compare  Trimmer  v.  Pennsylvania 
R.  Co.,  55  N.  J.  L.  46,  25  Atl.  932. 

°=  McCIarren  v.  Jefferson  School 
Tp.,  169  Ind.  140,  82  N.  E.  73,  13  L. 
R.  A.  (N.  S.)  417,  citing  cyclopedia 
and  text  books,  including  3  Elliott 
on  Railroads  (2d  ed.),  §  998,  and  the 
following  decisions:  Louisville  &c. 
Co.  V.  Dickson,  63  Miss.  380,  56  Am. 
Rep.  809;  Oregon  R.  &  Nav.  Co.  v. 
Hosier,  14  Ore.  519,  13  Pac.  300,  58 
Am.  Rep.  321;  Justice  v.  Nesque- 
honing  Valley  R.  Co.,  87  Pa.  St.  28, 
31;  Jones  v.  New  Orleans  &c.  R.  Co. 
&  Immigration  Assn.,  70  Ala.  227, 
232;  International  Bridge  &c.  Co.  v. 
McLane.  8  Tex.  Civ.  App.  665,  28  S. 
W.  454;  Searl  v.  School  District  No. 
2,  133  U.  S.  553,  33  L.  ed.  740,  10 
Sup.  Ct.  374;  Aldridge  v.  Board  of 
Education,  15  Okla.  354,  82  Pac.  827; 
Burns  v.  School  District  No.  18,  61 
Neb.  351,  85  N.  W.  284;  Chase  v. 
Jemmett,  8  Utah  231,  30  Pac.  757,  16 
L.  R.  A.  805;   Ellis  v.  Rock  Island 


&c.  R.  Co.,  125  111.  82,  17  N.  E.  62; 
Chicago  &c.  Co.  v.  Goodwin,  111  111. 
273,  53  Am.  Rep.  622,  and  cases 
cited;  St.  Johnsbury  &c.  R.  Co.  v. 
Willard,  61  Vt.  134,  17  Atl.  38,  2  L. 
R.  A.  528,  15  Am.  St.  886;  Cohen  v. 
St.  Louis  &c.  R.  Co.,  34  Kan.  158,  8 
Pac.  138,  55  Am.  Rep.  242;  St.  Louis 
&c.  R.  Co.  V.  Nyce,  61  Kan.  394,  59 
Pac.  1040,  48  L.  R.  A.  241,  and  cases 
cited;  Jacksonville  &c.  R.  Co.  v. 
Adams,  28  Fla.  631,  10  So.  465,  14  L. 
R.  A.  533,  and  cases  cited. 

"  Mississippi  &c.  Boom  Co.  v.  Pat- 
terson, 98  U.  S.  403,  25  L.  ed.  206;  2 
Dill.  Munic.  Corp.  (3d  ed.),  §  623;  3 
Sutherland  Damages  441,  author's 
note;  Warden  v.  Philadelphia,  167 
Pa.  St.  533,  31  Atl.  928;  Alexian 
Bros.  v.  City  of  Oshkosh,  95  Wis. 
221,  70  N.  W.  162;  Sullivan  v.  Mis- 
souri &c.  R.  Co.,  29  Tex.  Civ.  App. 
429,  68  S.  W.  745,  746  (citing  text); 
and  an  elaborate  note  in  85  Am.  St. 
291,  and  124  Am.  St.  536,  et  seq. 
If  it  thus  has  a  special  market  value 
the  owner  is  entitled  to  the  same 
although  he  does  not  himself  make 
the  most  profitable  use  of  the  prop- 
erty.    Mississippi  &c.  Boom  Co.  v. 
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one  case  it  was  said  the  inquiry  should  be,  what  is  the  value  of  the 
property  for  the  most  advantageous  purposes  to  which  it  may  be 
applied?"^  The  general  principle  stated  is  a  just  one,  for  an  owner 
who  is  compelled  to  part  with  his  property  should  have  allotted  him  its 
full  worth,  and  that  is  found  by  ascertaining  to  what  purpose  it  is 
best  adapted,  and  its  value  should  be  tested  by  that  standard,  not,  of 
course,  allowing  any  merely  fanciful  or  speculative  conjectures  to 
enter  into  the  case. 

§  296.  Adaptability  to  special  use — ^Illustrative  cases. — ^The  adapt- 
ability and  value  of  the  property  for  water  power  should  be  considered 
in  a  proper  case.'^  In  a  late  Massachusetts  case  this  doctrine  was 
approved,  but  the  court  apparently  held  that  it  was  within  the 
discretion  of  the  trial  court  to  refuse  evidence  of  experts  to  show  its 
value  for  such  purpose  where  it  did  not  appear  that  the  value  of  the 
land  could  not  be  shown  in  the  usual  manner.'*  So  it  has  been  held 
that  its  adaptability  or  value   for  restaurant   purposes,'^"  for   agri- 


Patterson,  98  U.  S.  403,  25  L.  ed. 
206;  Cohen  v.  St.  Louis  &c.  R.  Co., 
34  Kan.  158,  8  Pac.  138,  55  Am.  Rep. 
242;  Trustees  v.  Dennett,  5  N.  Y. 
Sup.  Ct.  217;  Seattle  &c.  R.  Co.  v. 
Murphine,  4  Wash.  St.  448,  30  Pac. 
720;  San  Diego  &c.  Co.  v.  Neale,  78 
Cal.  63,  20  Pac.  372,  3  L.  R.  A.  83n. 
It  Is  always  proper  to  show  facts 
which  give  peculiar  value  to  the 
property.  Lance  v.  Chicago  &c.  R. 
Co.,  57  Iowa  636,  11  N.  W.  612;  St. 
Louis  &c.  R.  Co.  V.  Mollet,  59  111. 
235;  Gile  v.  Stevens,  13  Gray 
(Mass.)  146;  Dupuis  v.  Chicago  &c. 
R.  Co.,  115  111.  97,  3  N.  E.  720;  Pitts- 
burgh &c.  R.  Co.  V.  Patterson,  107 
Pa.  St.  461;  King  v.  Minneapolis  &c. 
R.  Co.,  32  Minn.  224,  20  N.  W.  135; 
San  Antonio  &c.  R.  Co.  v.  MacGre- 
gor,  2  Tex.  Civ.  App.  586,  22  S.  W. 
269;  Louisville  &c.  R.  Co.  v.  Ryan, 
64  Miss.  399,  8  So.  173;  Sherman  v. 
St.  Paul  &c.  R.  Co.,  30  Minn.  227,  15 
N.  W.  239;  Washburn  v.  Milwaukee 
&c.  R.  Co.,  59  Wis.  364;  Gardner  v. 
Brookline,  127  Mass.  358;  South 
Park  Com'rs  v.  Dunlevy,  91  111.  49; 
Snodgrass  v.  City  of  Chicago,  152  111. 
600,  38  N.  E.  790. 

<"  In  re  Purman  Street,  17  Wend. 
(N.  Y.)  649,  669;  San  Antonio  &c.  R. 
Co.  v.  Hunnicutt,  18  Tex.  Civ.  App. 


310,  44  S.  W.  535,  537.  But  it  has 
been  held  that  a  reasonable .  expec- 
tation of  devoting  it  to  such  purpose 
must  be  shown.  United  States  v. 
Seufert  Bros.  Co.,  78  Fed.  520.  See 
also,  Ligare  v.  Chicago  &c.  R.  Co., 
166  111.  249,  46  N.  B.  803;  In  re  Daly, 
45  N.  Y.  S.  785,  holding  that  it  must 
be  shown  to  have  a  marketable  value 
for  such  purpose.  Compare  Teele  v. 
City  of  Boston,  165  Mass.  88,  42  N.  E. 
506;  Providence  &c.  R.  Co.  v.  City  of 
Worcester,  155  Mass.  35,  29  N.  B.  56. 

™  Brown  v.  W.  T.  Weaver  Power 
Co.,  140  N.  Car.  333,  52  S.  E.  954,  3 
L.  R.  A.  (N.  S.)  912,  and  note;  Ran- 
kin V.  Town  of  Harrisonburg,  104 
Va.  524,  52  S.  E.  555,  113  Am.  St. 
1050,  3  L.  R.  A.  (N.  S.)  919;  Conan 
V.  Ely,  91  Minn.  127,  97  N.  W.  737. 

™  Sargent  v.  Inhabitants  of  Merri- 
mac,  196  Mass.  171,  81  N.  E.  970,  124 
Am.  St.  528n,  11  L.  R.  A.  (N.  S.) 
996n.  This  decision,  upon  the  latter 
point  is  criticised  by  Mr.  Freeman, 
and  it  seems  difficult  to  understand 
it  or  uphold  it  if  it  means  that  evi- 
dence cannot  be  received  to  show  the 
adaptability  and  value  considering 
the  special  use. 

'"Chicago  &c.  R.  Co.  v.  Catholic 
Bishop,  119  111.  525,  10  N.  B.  372. 
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cultural  purposes,^^  for  mining  purposes,'^  and  the  like/'  may  be 
shown  and  taken  into  consideration.  So,  too,  in  a  proper  case,  may  its 
special  value  or  adaptability  to  be  made  into  city  lots.'*  Its  availability 
for  the  purpose  for  which  it  is  taken  is  to  be  considered  likewise.^'* 
But  the  evidence  and  consideration  should,  not  be  confined  to  its 
value  for  such  purpose,  nor  to  the  purpose  to  which  the  owner  has 
actually  applied  it.'*  The  use  or  damages  must  not,  however,  be  too 
remote,  uncertain  and  speculative.'* 

§  297.  (261)  Remote  and  speculative  injuries  not  to  be  considered. 

— Incidental  injuries  stop  short  of  remote,  conjectural  or  speculative 
injuries,  for  the  law  does  not  attempt  to  furnish  an  absolutely  complete 
indemnity  to  the  landowner ;  it  only  undertakes  to  secure  to  him  com- 
pensation for  such  injuries  as  are  the  natural  and  proximate  result 
of  the  appropriation  of  the  property  to  the  particular  public  use. 
Acting  on  this  general  rule,  it  was  held  in  one  case  that  the  jury  could 
not  take  into  consideration  the  prospective  opening  of  streets  in  the 
vicinity  which  it  was  supposed  would  enhance  the  value  of  the  prop- 

'^  Seattle  &c.  R.  Co.  v.  Murphine,  4  City  of  Oshkosh,  95  Wis.  221,  70  N. 

Wash.  448,  30  Pac.  720.  W.  162. 

"  Northern  Pac.  &c.  R.  Co.  v.  For-  ™  Conan  v.  Ely,  91  Minn.  127,  97 

bis,   15   Mont.   452,   39   Pac.   571,  48  N.  W.  737;   Mullen  v.  Southern  Pac. 

Am.  St.  692.  &c.  R.  Co.,  83  Cal.  240,  23  Pac.  265; 

"  Five  Tracts  of  Land  v.  United  Spring  Valley  Waterworks  v.  Drink- 
States,  101  Fed.  661,  41  C.  C.  A.  580;  house,  92  Cal.  528,  28  Pac.  681;  Allo- 
Cochrane  v.  Commonwealth,  175  way  v.  City  of  Nashville,  88  Tenn. 
Mass.  299,  56  N.  B.  610,  78  Am.  St.  510,  13  S.  W.  123,  8  L.  R.  A.  123n; 
491;  McKinney  v.  City  of  Nashville,  St.  Louis  &c.  R.  Co.  v.  Kirby,  104 
102  Tenn.  131,  52  S.  W.  781,  73  Am.  111.  345. 

St.  859;  South  Park  Com'rs  v.  Ayer,  '"Ligare  v.  Chicago  &c.  R.  Co.,  166 

237  111.  211,  86  N.  E.  704;    Sanitary  111.  249,  46  N.  E.  803;  West  Virginia 

Dist.  V.   Loughran,  160   111.  362,   43  &c.  R.  Co.  v.  Gibson,  94  Ky.  234,  21 

N.  B.  359;    Sherman  v.  St.  Paul  &c.  S.  W.  1055,  15  Ky.  L.  7;  Missouri  &c. 

R.  Co.,  30  Minn.  227,  15  N.  W.  239.  R.  Co.  v.  Roe,  77  Kan.  224,  94  Pac. 

But  see  Chicago  &c.  R.  Co.  v.  Staley,  259,  15  L.  R.  A.  (N.  S.)  679n;  Louis- 

221  111.  405,  77  N.  E.  437;  Webster  v.  ville  &c.   R.   Co.   v.   Ryan,   64   Miss. 

Kansas  City  &c.  R.  Co.,  116  Mo.  114,  399,  8  So.  173. 

22  S.  W.  474;    San  Diego  Land  &c.  ™  Board  of  Trade  Tel.  Co.  v.  Darst, 

Co.  V.  Neale,  78  Cal.  63,  20  Pac.  372,  192  111.  47,  61  N.  E.  398,  85  Am.  St. 

3  L.  R.  A.  83n.  288n;   Chicago  &c.  R.  Co.  v.  Alexan- 

"  Warden  v.  City  of  Philadelphia,  der,  47  Wash.  131,  91  Pac.  626.     See 

167  Pa.  St.  523,  31  Atl.  928.    See  also,  also,  Dowie  v.  Chicago  &c.  R.  Co., 

Ohio  Valley  R.  &c.  Co.  v.  Kerth,  130  214  111.  49,  73  N.  E.  354;   Cane  Belt 

Ind.    314,    30   N.    E.   298;    Montana  R.  Co.  v.  Hughes,  31  Tex.  Civ.  App. 

R.  Co.  V.  Warren,   6  Mont.   275,  12  565,  72  S.  W.  1020;  Richmond  &c.  R. 

Pac.  641,  aff'd  in  137  U.  S.  348,  34  L.  Co.  v.  Seaboard  &c.  R.  Co.,  103  Va. 

ed.  681,  11  Sup.  Ct.  96;   Alexian  v.  399,  49  S.  E.  512. 
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erty.''^  In  another  ease  it  was  held  that  the  law  "affords  no  protection 
against  new  competitions,  nor  against  changes  introduced  by  time 
and  the  progress  of  the  age.'"*""  One  who  is  deprived  of  a  privilege 
which  he  enjoys  without  compensation,  and  by  the  mere  sufferance  of 
another,  cannot  have  that  privilege  taken  into  account  in  computing 
damages;*^  nor,  as  a  general  rule,  can  loss  of  prospective  profits  be 
given  consideration  ;*2  nor,  it  is  held,  can  an  allowance  be  made  for 
loss  of  busiaess  by  one  who  has  derived  profit  from  hiring  horses  to 
tourists  f^  nor,  so  it  is  declared,  can  an  allowance  be  made  for  the  loss 
of  the  good  will  of  a  business.**  Prospective  annoyance  from  the  use 
of  a  highway  in  a  lawful  manner  cannot  be  considered  as  an  element  in 
the  computation  of  damages,  nor  can  it  be  shown  for  the  purpose  of 
enhancing  the  recovery  that  an  unlawful  use  of  the  highway  will  be 
made,  thereby  causing  annoyance  to  the  owner.'^  N"o  allowance  can  be 
made  for  injuries  which  are  not  peculiar  to  the  estate  of  the  owner,  and 
all  losses  which  are  suffered  in  common  with  the  public  generally  are 
deemed  strictly  consequential  damages,  for  which  no  compensation 
can  be  awarded.** 


™Burt  v.  Wigglesworth,  117  Mass. 
302.  See  also.  Spring  City  &c.  Co. 
V.  Pennsylvania  &c.  R.  Co.,  167  Pa. 
St.  6,  31  Atl.  368.  But  compare  Sani- 
tary Dist.  v.  Loughran,  160  111.  362, 
43  N.  E.  359. 

•"Adden  v.  Railroad  Co.,  55  N.  H. 
413,  20  Am.  Rep.  220;  Pet.  of  Mt. 
Washington  Road  Co.,  35  N.  H.  134, 
146;  Proprietors  of  Locks  v.  Rail- 
road Co.,  10  Cush.  (Mass.)  385,  389; 
Harvey  v.  Lackawanna  &c.  R.  Co., 
47  Pa.  St.  428. 

^Hatcli  v.  Cincinnati  &c.  R.  Co., 
18  Ohio  St.  92,  93.  See  also,  Mahaffey 
v.  Beech  Creek  R.  Co.,  163  Pa.  St. 
158,  29  Atl.  881;  Union  Elevator  Co. 
v.  Kansas  City  &c.  R.  Co.,  135  Mo. 
353,  36  S.  W.  1071. 

'^Thompson  v.  Androscoggin  Co., 
54  N.  H.  545;  Driver  v.  Western 
Union  R.  Co.,  32  Wis.  569,  14  Am. 
Rep.  726;  Whitman  v.  Boston  R.  Co., 
3  Allen  (Mass.)  133;  Boston  R.  Co. 
v.  Old  Colony  R.  Co.,  12  Cush. 
(Mass.)  605;  Selma  R.  Co.  v.  Camp, 
45  Ga.  180;  Schuylkill  Co.  v.  yreed- 
ley,  6  Whart.  (Pa.)  109;  Becker  v. 
Philadelphia  &c.  R.  Co.,  177  Pa.  St. 
252,  35  Atl.   617,  35  L.  R.  A.   583; 


Illinois  Cent.  R.  Co.  v.  Village  of 
Lostant,  167  111.  85,  47  N.  E.  62, 
Jacksonville  &c.  R.  Co.  v.  Walsh, 
106  111.  253.  See,  however,  Schuyl- 
kill Nav.  Co.  v.  Farr,  4  W.  &  S.  (Pa.) 
362. 

^Petition  of  Mt.  Washington  Co., 
35  N.  H.  134.  See  also,  Kansas  City 
&c.  R.  Co.  V.  Roherts,  49  La.  Ann. 
859,  21  So.  630. 

^lEdmands  v.  Boston,  108  Mass. 
535.  See  also,  Williams  v.  Common- 
wealth, 168  Mass.  364,  47  N.  E.  115; 
Virginia  &c.  R.  Co.  v.  Henry,  8  Nev. 
165.  We  are  inclined  to  think  the 
rule  stated  in  the  case  cited  should 
be  limited. 

*"  First  Parish  v.  Middlesex,  7 
Gray  (Mass.)  106;  Patten  v.  North- 
ern Central  R.  Co.,  33  Pa.  St.  426, 
75  Am.  Dec.  612;  In  re  Penny,  7  El. 
&  B.  660.  Nor  is  the  increased  risk 
of  thieves  from  the  easier  access 
given  by  the  road  to  be  considered. 
Kansas  City  &c.  R.  Co.  v.  Kregelo, 
32  Kan.  608,  5  Pac.  15. 

»°Adden  v.  White  Mountains  R. 
Co.,  55  N.  H.  413,  415,  20  Am.  Rep. 
220;  Proprietors  of  Locks  v.  Rail- 
road Co.,  10  Cush.  (Mass.)  385,  389; 
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§  298,  (263)  Consequential  injuries. — ^There  are  many  injuries  re- 
sulting from  the  opening  of  streets  and  roads  for  which  landowners 
cannot  receive  compensation.  This  is  true  of  almost  all  great  public 
works.  It  is  seldom  that  a  public  improvement,  although  benejBting 
by  far  the  greater  number  of  persons,  does  not,  in  some  way,  cause  loss 
to  others.  Thus,  the  opening  of  a  road  common  and  free  to  all  may 
greatly  lessen  the  receipts  of  a  toll  road  running  between  the  same 
places,  but  for  such  an  injury  no  compensation  can  be  awarded.  Again, 
the  opening  of  a  new  street  may  .draw  travel  from  an  old  one  and 
decrease  the  business  of  those  having  shops  on  the  latter,  and  in  such 
a  case,  although  there  is  undeniably  a  resulting  injury,  there  is 
still  no  right  to  legal  redress.  What  is  true  of  public  acts  is  also  true 
of  the  acts  of  individuals,  for  it  very  frequently  happens  that  men 
rightfully  using  their  own  prop6riry  cause  loss  to  others.  The  injuries 
for  which  the  law  affords  no  redress  have  been  generally,  although  not 
altogether  accurately,  denominated  consequential  injuries.  It  would 
lead  to  error  to  aiSrm  that  all  injuries  to  which  the  term  ''consequen- 
tial" is  applied  are  such  as  are  not  within  the  protection  of  the  con- 
stitution, or  are  such  as  cannot  be  redressed  in  a  civil  action,  but 
courts  and  text  writers  have  generally  used  the  term,  when  discussing 
rights  and  liabilities  growing  out  of  the  opening  and  maintenance  of 
highways,  as  meaning  such  injuries  as  are  not  within  the  constitutional 
provision,  nor  the  subject  of  an  action.^''  What  injuries  are  con- 
sidered consequential  in  such  a  sense  as  not  to  constitute  a  taking 
within  the  meaning  of  the  constitution,  can  only  be  satisfactorily 
ascertained  by  an  examination  of  the  adjudged  cases.  It  is  very  diffi- 

Bangor  R.  Co.  v.  McComb,  60  Me.  wrong.  Broom's  Com.  (4th.  ed.), 
290;  Gulf  &c.  R.  Co',  v.  Fuller,  63  c.  3;  Smith  v.  Thackerah,  L.  R.  1 
Tex.  467;  St.  Louis  &c.  R.  Co.  v.  C.  P.  564;  Hill  v.  Balls,  2  H.  &  N. 
Haller,  82  111.  208;  Walker  v.  Old  299;  Cooke  v.  Waring,  2  H.  &  C.  332; 
Colony  &c.  R.  Co.,  103  Mass.  10,  4  Sommerville  v.  Mirehouse,  1  B.  & 
Am.  Rep.  509.  S.  652;  Chasemore  v.  Richards,  1  H. 
"Angell  Highways,  §  215;  Dillon  L.  Cases  349,  388.  The  term  "con- 
Munic.  Corp.  (2d  ed.),  §  781;  Baton  v.  sequential  injuries"  is  not,  in  strict- 
Boston  &c.  R.  Co.,  51  N.  H.  504,  12  ness,  synonymous  with  "remote  in- 
Am.  Rep.  147;  Radcllff's  Ex.  v.  May-  juries."  Sedgwick  Damages,  90;  2 
or,  4  Comst.  (N.  Y.)  19.  The  maxim.  Dill.  Munic.  Corp.  (3d  ed.),  §  987; 
if  accurately  and  literally  translated.  Pierce  Railroads,  197;  Angell  High- 
does  not  justly  express  the  meaning  ways,  §  215;  Radcllff's  Executor  v. 
now  intended  to  be  conveyed,  for  Mayor,  4  Comst.  (N.  Y.)  195;  Cal- 
that  meaning,  stated  in  a  rough  way,  lender  v.  Marsh,  1  Pick.  (Mass.) 
is  injury  without  wrong.  The  better  418;  Wilson  v.  Mayor,  1  Denio  (N. 
phrase  would  be  damages  without  Y.)  595,  43  Am.  Dec.  719n;  Cooley'S 
injury,  for  what  is  meant  is  that,  al-  Const.  Llm.  (5th  ed.),  671,  676. 
though  there  is  loss,  there  is  no  legal 


351  COMPENSATIOIT.  §    399 

cult  to  discover  the  line  which  separates  the  injuries  deemed  conse- 
quential from  those  which  are  adjudged  to  constitute  a  taking  in  a 
constitutional  sense.'*  But  the  principle  was  long  ago  established  by 
the  decisions  of  the  English  courts,  and  the  doctrine  of  the  English 
courts  has  found  firm  lodgment  in  the  jurisprudence  of  America.  It 
was  early  asserted  in  Massachusetts,*"  and  has  been  followed  by  a 
long  and  almost  unbroken  line  of  decisions.  Some  of  the  courts  have 
quarreled  with  the  rigorous  application  of  the  rule,°°  but  none  have 
denied  that  the  principle  which,  by  a  liberal  construction,  is  held  to  be 
expressed  in  the  maxim  damnum  absque  injuria,  is  a  sound  and  salut 
tary  one.  There  are  cases,  it  should,  perhaps,  be  here  noted,  in 
which  the  injury  may  constitute  a  cause  of  action,  but  not  a  taking 
or  appropriation  entitling  the  oiwner  to  compensation  under  the 
law  of  eminent  domain.  We  are  now  considering,  however,  the  right 
to  compensation  under  the  law  of  eminent  domain. 

§  299.  (263)  Illustrative  cases  of  consequential  injuries. — In  one 

case®^  it  was  held  that  there  was  no  taking,  although  the  highway  was 
laid  out  along  the  line  of  the  party's  land,  and  imposed  upon  him  the 
burden  of  maintaining  the  entire  line  of  fence,  whereas,  before  the 

™  So,  the  diflSculty  is  increased  in  Am.  Dec.  307;  Humes  v.  Mayor,  1 
some  of  the  states  by  constitutional  Humph.  (Tenn.)  403,  34  Am.  Dec. 
provisions  under  which,  in  some  in-  657;  Hovey  v.  Mayo,  43  Me.  322; 
stances,  a  property  owner  is  allowed  Skinner  v.  Hartford  Bridge  Co.,  29 
compensation  where,  in  strictness.  Conn.  523;  Simmons  v.  Camden,  26 
there  is  no  taking  of  his  property.  Ark.  276,  7  Am.  Rep.  620;  Jackson- 
See  ante,  §  237;  and  compare  John-  ville  v.  Dorman,  13  Pla.  589;  Creal 
son  V.  St.  Louis,  172  Fed.  31.  v.  Keokuk,  4  G.  Green    (Iowa)    47; 

^'Callender     v.     Marsh,     1     Pick.  White  y.   Corp.   of  Yazoo,   27   Miss. 

(Mass.)  418;  Rounds  v.  Mumford,  2  357;    Keasy   v.    Louisville,    4    Dana 

R.  L  154;  Green  V.  Borough  of  Read-  (Ky.)    154,  29  Am.  Dec.  395;    Alex- 

ing,  9  Watts  (Pa.)  382,  36  Am.  Dec.  ander  v.  Milwaukee,  16  Wis.  247. 
127;   O'Connor  v.  Pittsburgh,  18  Pa.        ='' Cincinnati  v.  Penny,  21  Ohio  St. 

St.  187;    Graves  v.  Otis,  2  Hill   (S.  499,  8  Am.  Rep.  73;   Meares  v.  Com- 

Car.)    466;    Taylor    v.    City    of    St.  missioners   of   Wilmington,    9    Ired. 

Louis,  14  Mo.  20,  55  Am.   Dec.   89;  (N.  Car.)  73,  49  Am.  Dec.  412. 
Matter  of  Purman  St.,  17  Wend.  (N.       ^  Kennett's  Petition,  4  Foster  (N. 

Y.)  649,  667;  Goszler  v.  Georgetown,  H.)  139.   See  also,  Hanrahan  v.  Fox, 

6  Wheat.   (U.  S.)   593,  5  L.  ed.  339;  47  Iowa  102;   People  v.  Supervisors, 

Smith  v.  Washington,  20  How.    (U.  19  Wend.    (N.  Y.)    102.    We  are  in- 

S.)  135,  15  L.  ed.  858;  Macy  v.  City  cllned  to  doubt  the  soundness  of  this 

of  Indianapolis,  17  Ind.  267;   Plagg  first    decision.     See    Butte    Co.    v. 

V.  Worcester,  13  Gray  (Mass.)   601;  Boydston,  64  Cal.  110,  29  Pac.  511; 

Reynolds  v.  Mayor  of  Shreveport,  13  Anderson  v.  Wharton  Co.,   27  Tex. 

La.  Ann.  426;  Mayor  of  Rome  v.  Om-  Civ.  App.  115,  65  S.  W.  643;  Schuler 

berg,  28  Ga.  46,  73  Am.  Dec.  748;  v.  Board  of  Supervisors,  12  S.  Dak. 

Murphy  v.  Chicago,  29  111.  279,  81  460,  81  N.  W.  890. 
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opening  of  the  way,  the  fence  was  jointly  maintained,  as  a  partition 
fence,  by  himself  and  a  neighbor.  In  another  case°^  it  was  held  that 
where  land  is  injured  by  a  change  of  current,  caused  by  the  straighten- 
ing of  a  river,  no  compensation  can  be  recovered  for  such  an  injury, 
and  this  ruling  is  in  harmony  with  the  line  of  cases  which  hold  that 
remote  consequential  injuries  from  the  construction  of  bridges  or  dams 
do  not  constitute  a  taking.'^  So,  a  stage  route  may  be  changed  and 
travel  be  diverted  to  a  new  route,  to  the  serious  loss  of  inn-keepers  and 
others  on  the  abandoned  line.  Still  more  forcibly  illustrating  this 
general  principle  are  the  eases — ^and  they  have  long  stood  as  acknowl- 
edged law — ^which  declare  that  one  landowner  may  build  on  his  own 
land  so  as  to  stop  the  light  or  air  from  his  neighbors,^*  and  those  which 
hold  that  a  man  may  dig  into  his  own  land,  though  it  compel  the 
adjoining  owner  to  shore  his  house.'^  This  principle  is  applied  to  the 
acts  of  public  officers  engaged  in  opening  and  repairing  highways,  and 
there  is,  perhaps,  more  reason  for  applying  it  to  officers  than  to  private 
persons,  for  the  former  o,re  engaged  in  the  performance  of  acts  for  the 
public  good,  while  the  latter  are  influenced  only  by  self-interest.^' 
Where  necessity  requires  the  performance  of  an  act  for  the  public 
good,  and  the  act  is  performed  with  due  care  and  skill,  and  loss  results, 
no  compensation  can  be  awarded,  unless  the  damages  are  the  natural 
and  proximate  result  of  the  act.'^  Interruption  to  travel  because  of  the 
construction  and  use  of  a  railroad  across  a  highway  is  damnum  absque 
injuria.®'  This  is  also  true  where  loss  results  from  business  competi- 
tion.'® An  obstruction  from  a  bridge  built  under  legislative  authority, 

"^  Green  v.  Swift,  47  Cal.  536.  East  555;   Roberts  v.  Read,  16  Bast 

■"Shrunk  v.  Schuylkill  &c.  Co.,  14  215;    Hall   v.    Smith,   2    Bing.    156; 

S.  &  R.  (Pa.)  71;   Davidson  v.  Bos-  Whitehouse  v.  Fellowes,  10  C.  B.  N. 

ton  &c.  R.  Co.,  3  Gush.   (Mass.)   91;  S.  765,  779;   Mersey  Docks  Cases,  11 

Commonwealth  v.  Fisher,  1  P.  &  W.  H.  L.  Cases  686,  713;  Addison  Torts, 

(Pa.)  462,  467.  725,   727.    See   also   Johnson   v.    St. 

« Parker  v.  Foote,  19  Wend.    (N.  Louis,  172  Fed.  31. 

Y.)  309;  Mahan  v.  Brown,  13  Wend.  "Menken  v.  City,  78  Ga.  668,  2  S. 

(N.  Y.)  261,  28  Am.  Dec.  461;   Rad-  E.   559;    American   Print   Works   v. 

cliff's  Executor  v.  Mayor  of  Brook-  Lawrence,  1  Zabr.  (N.  J.)  248,  257. 

lyn,  4  Comst.   (N.  Y.)   195,  opinion  "'  Proprietors  &c.  Co.  v.  Nashua  &c. 

Bronson,  J.  R.  Co.,  10  Cush  (Mass.)  385;  Ham  v. 

»=  Peyton  v.  Mayor,  9  B.  &  C.  725;  Wisconsin  &c.  R.  Co.,  61  Iowa  716, 

Chadwick  v.  Trower,  6  Bing.  N.  C.  1.  17  N.  W.  157;   Matter  of  New  York 

»« Governor  &c.  Co.  v.  Meredith,  4  Cent.  &c.  R.  Co.,  77  N.  Y.  248;  Cale- 
Term.  R.  794;  Boulton  v.  Crowther,  donian  R.  Co.  v.  Ogilvy,  2  Macq.  H. 
2  B.  &  C.  703;  Sutton  v.  Clarke,  6  L.  Cases,  229;  Meyer  v.  City  of  Rich- 
Taunt.  29,  34;  Dore  v.  Gray,  2  Term  mond,  172  U.  S.  82,  43  L.  ed.  374, 
358;  Rex  v.  Bristol  Dock  Co.,  6  B.  19  Sup.  Ct.  106. 
&  C.  181;   Harman  v.  Tappenden,  1  "iWhittieer  v.  Portland  &c.  R.  Co., 
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and  vrith  due  care  and  skill,  is  not  such  a  taking  as  entitles  a  riparian 
proprietor  to  damages.^""  Mere  inconvenience,  such  as  temporary  de- 
lay, or  the  loss  of  time  in  opening  and  closing  gates,  will  not  warrant 
an  assessment  in  favor  of  the  landowner.^  It  has  also  been  held  that 
where  there  is  no  municipal  ordinance  requiring- the  landowner  to  fence 
his  property  along  the  line  of  the  street,  the  expense  of  fencing  should 
not  be  included  in  the  award.  ^ 

§  300.  (264)  Compensation  must  be  paid  to  true  owner — ^Who  are 
"owners." — Payment  of  the  compensation,  it  is  said,  must  be  made  to 
the  true  owner,  and  there  is  no  doubt  that  this  is  the  general  rule,* 
nor  is  there  doubt  as  to  the  application  of  this  rule  in  ordinary  cases, 
but  there  may  be  instances  where  there  is  real  difficulty.  We  suppose 
that  a  corporation  seeking  to  condemn  land  may  usually,  in  the  absence 
of  actual  notice,  treat  the  person  whom  the  record  shows  to  hold  the 
title  as  the  owner,  but  where  the  record  discloses  the  existence  of  a 
mortgage  it  would  be  unsafe  to  make  payment  to  the  mortgagor.*   It 


38  Me.  26.  Some  of  the  cases  carry 
the  doctrine  very  much  too  far,  as  It 
seems  to  us.  Goodbody  v.  Midland, 
&c.  R.  Co.,  Irish  Reserv.  Cases  20; 
In  re  Penny,  7  Bl.  &  Bl.  660;  Regina 
V.  Rynd,  16  Ir.  R.  C.  L.  29;  Cham- 
berlain V.  "West  End  R.  Co.,  31  L.  J. 
Q.  B.  201. 

™  Clark  V.  Saybrook,  21  Conn.  313. 

'  Dudley  V.  Minnesota  &c.  R.  Co., 
77  Iowa  408,  42  N.  W.  359. 

^City  of  Detroit  v.  Beecher,  75 
Mich.  454,  42  N.  W.  986,  4  L.  R.  A. 
813;  Bell  v.  Ohio  &c.  R.  Co.,  25  Pa. 
St.  161,  64  Am.  Dec.  687.  But  see 
Pennsylvania  R.  Co.  v.  Angel,  41  N. 
J.  Eq.  316,  56  Am.  Rep.  In;  Patton 
V.  City  of  Philadelphia,  175  Pa.  St. 
88,  34  Atl.  344;  Patterson  v.  Boston, 
20  Pick.  (Mass.)  159;  Watson  v. 
Crowsore,  93  Ind.  220;  Barrall  v. 
Quick,  111  Ky.  22,  63  S.  "W.  33,  23 
Ky.  L.  421;  Schuler  v.  Board  of  Su- 
pervisors, 12  S.  Dak.  460,  81  N.  W. 
890.  For  other  decisions  upon  the 
general  subject,  see  In  re  Dept.  Pub- 
lic Parks,  6  N.  Y.  S.  750;  Hodge  v. 
Lehigh  &c.  Co.,  56  Fed.  195;  Pea- 
body  v.  United  States,  43  Ct.  CI.  5; 
Hyland  v.  Short  Route  &c.  R.  Co.,  10 
Ky.  L.  900,  11  S.  W.  79;  Fulton  v. 
23 — Elliott  R.  and  S. 


Short  Route  &c.  Transfer  Co.,  85  Ky. 
640,  4  S.  W.  332,  9  Ky.  L.  291,  7  Am. 
St.  619.  The  Kentucky  cases  are,  as 
we  believe,  contrary  to  the  true  rule. 
See  Hinchman  v.  Paterson  R.  Co.,  17 
N.  J.  Eq.  75,  86  Am.  Dec.  252,  and 
note.  The  question  is  not  what  the 
fences  actually  built  by  the  land- 
owner cost  him,  but  what  is  the  rea- 
sonable cost  of  sufficient  fences  thus 
made  essential.  Morris  v.  Coleman 
County  (Tex.),  28  S.  W.  380,  381, 
citing  text. 

^  Missouri  &c.  R.  Co.  v.  Owen,  8 
Kan.  409;  Tamm  v.  Kellogg,  49'  Mo. 
118;  Hood  V.  Pinch,  8  Wis.  381; 
Searl  v.  School  Dist.,  133  U.  S.  553, 
33  L.  ed.  740,  10  Sup.  Ct.  374;  South 
Park  Com'rs  v.  Todd,  112  111.  379; 
Sanitary  Dist.  v.  Chapin,  226  111.  499, 
80  N.  E.  1017;  Hatch  v.  Mayor  of 
New  York,  82  N.  Y.  436;  New  Jersey 
&c.  R.  Co.  v.  Tutt,  168  Ind.  205,  80 
N.  E.  420;  Ranck  v.  City  of  Cedar 
Rapids,  134  Iowa  563,  111  N.  W. 
1027;  Boston  Chamber  of  Commerce 
V.  City  of  Boston,  195  Mass.  338,  81 
N.  B.  244. 

'Glmbel  v.  Stolte,  59  Ind.  446; 
Sherwood  v.  City  of  Lafayette,  109 
Ind.  411,  10  N.  E.  89,  58  Am.  Rep. 
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has,  however,  been  held  in  some  jurisdictions  that  a  mortgagor  in  pos- 
session is  the  owner  for  purposes  of  condemnation."  It  may  be  said 
that  all  who  have  a  proprietary  interest  in  the  land  are  owners  within 
the  meaning  of  the  law,  and  provision  must  be  made  for  paying  such 
persons  according  to  their  interest  as  it  appears  of  record,  or  of  which 
actual  knowledge  is  acquired.^  And  where  husband  and  wife  own  the 
land  as  tenants  by  entireties,  she,  as  well  as  he,  has  an  interest  for 
which  compensation  must  be  made/ 

§  301.  (265)  Persons  entitled  to  compensation — ^Illustrative  cases. 

— ^Where  damages  are  paid  to  the  administrator  and  by  him  applied 
to  the  payment  of  the  debts  of  the  estate  of  the  decedent,  the  heirs 
cannot  recover  without  refunding  the  money  so  paid.*  It  has  been  held 

414;    Parks  v.   City  of  Boston,   15  Co.,  20  Neb.  276,  29  N.  W.  936;  Wade 

Pick.    (Mass.)    198;    Ellis  v.  Welch,  v.   Hennessy,   55  Vt.  207;    Smith  v. 

6  Mass.  246,  4  Am.   Dec.  122;    Sev-  Ferris,  6   Hun    (N.  Y.)    553;    Mcln- 

erin  v.  Cole  &c.  R.  Co.,  38  Iowa  463;  tyre  v.  Baston  &c.  R.  Co.,  26  N.  J. 

Baltimore  &c.  R.  Co.  v.  Thompson,  Bq.  425;   State  v.  Baston  &c.  R.  Co., 

10  Md.  76;   Choteau  v.  Thompson,  2  36  N.  J.  L.  181;   Gerrard  v.  Omaha 

Ohio   St.   114;    Kennedy  v.   Milwau-  R.  Co.,  14  Neb.  270,  15  N.  W.  231; 

kee  &c.  R.  Co.,  22  Wis.  581;    Phila-  Tompkins  v.  Augusta  R.  Co.,  21  S. 

delphia  &c.  R.   Co.  v.  Williams,   54  Car.  420;   Rentz  v.  City  of  Detroit, 

Pa.    St.    103;    Matter   of   John   and  48   Mich.    544,   12   N.   W.    694,   911; 

Cherry  Sts.,  19  Wend.   (N.  Y.)  659;  Hagar  v.  Brainerd,  44  Vt.  294;   As- 

Pennsylvania    R.    Co.    v.    Bby,    107  tor  v.  Hoyt,  5  Wend.   (N.  Y.)    603; 

Pa.  St.  166;  Utter  v.  Richmond,  112  Reed  v.  Hanover  Branch  R.  Co.,  105 

N.  Y.  610,  20  N.  B.  554.     See,  how-  Mass.    303;    Boonville    v.    Ormrod's 

ever.  Knoll  v.  New  York  &c.  R.  Co.,  Adm'r,  26  Mo.  193;   Shelton  v.  Der- 

121  Pa.  St.  467,  15  Atl.  571,  1  L.  R.  by,  27  Conn.  414;  Burbridge  v.  New 

A.   366.    See   also   Miller   v.    Board,  Albany  &c.  R.  Co.,  9  Ind.  546;    Or- 

78   Miss.  201,  28  So.  834,  877;   Bou-  gan   v.    Memphis   &c.    Co.,    51   Ark. 

telle  V.   Minneapolis,  59   Minn.   493,  235,  11  S.  W.  96;  LafEerty  v.  Schuyl- 

61  N.  W.  554.  kill  &c.  R.  Co.,  124  Pa.  St.  297,  16 

"Chicago    &c.    R.    Co.    v.    Nashua  Atl.  869,  3  L.  R.  A.  124n;    Board  of 

Sav.  Bank,  52  Kan.  467,  35  Pac.  18;  Levee   Com'rs  v.  Johnson,  66  Miss. 

Rand    v.    Ft.    Scott   &c.    R.    Co.,   50  248,    6   So.   199.    See   also   Olson  v. 

Kan.  114,  31  Pac.  683;    Goodrich  v.  Seattle,  30  Wash.  687,  71  Pac.  201; 

Board,   47   Kan.   355,   27   Pac.   1006,  Andrew  v.  Nantasket  Beach  R.  Co., 

18  L.  R.  A.  113n;  Parish  v.  Gilman-  152  Mass.  506,  25  N.  E.  966;   Follett 

ton,  11  N.  H.  293;    Read  v.  City  of  v.  Brooklyn  &c.  R.  Co.,  91  Hun  (N. 

Cambridge,  126  Mass.  427.    See.  also  Y.)    296,  36  N.  Y.   S.   200;    Georgia 

Whiting  V.   New   Haven,   45   Conn.  &c.  R.  Co.  v.   Scott,   38   S.  Car.  34 

303;    Stopp  V.  Wilt,  177  111.  620,  52  16  S.  E.  185,  839;    Hill  v.  Glendon 

N.  E.  1028.    But  see  Severin  v.  Cole,  &c.   Co.,  113   N.  Car.   259,  18   S.  E. 

&c.  R.  Co.,  38  Iowa  463.  171. 

'Turnpike  Road  v.  Brosi,  22  Pa.  'Holmes  v.  Kansas  City,  209  Mo. 

St.    29;     Gilligan    v.    Board    &c.    of  513,  108  S.  W.  9,  123  Am.  St.  495; 

Providence,  11  R.  I.  258;    Colcough  Grosser  v.   Rochester,   60   Hun    (N. 

V     Nashville    &c.    R.    Co.,    2    Head  Y.)  379,  15  N.  Y.  S.  62. 

(Tenn.)  171;  Lister  v.  Lobley,  7  A.  'Galveston   &c.   R.   Co.   v.   Blake- 

&  E.  124;   Dodge  v.  Omaha  &c.  R.  ney.  78  Tex.  180,  11  S.  W.  174.   See 
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that  the  purchaser  of  land  at  a  sheriff's  sale  is  entitled  to  the  award, 
although  he  may  not  receive  his  deed  until  after  the  award  is  made." 
And  the  same  has  been  held  where  a  vendee  under  an  executory  con- 
tract is  in  possession  and,  having  made  his  payments,  is  entitled  to  a 
deed,  although  he  has  not  yet  received  one.^"  Whatever  title  the  party 
in  possession  has  he  must  be  paid  its  reasonable  value.  ^^  Where  land 
is  owned  by  infants  the  compensation  must  be  paid  to  the  guardian 
duly  appointed,  and  not  to  the  guardian  ad  litem.^''  The  compensation 
for  taking  land,  under  the  right  of  eminent  domain  belongs  to  the 
person  who  was  the  owner  at  the  time,  and  it  does  not  pass  to  his 
grantee,^*  although,  in  some  jurisdictions  at  least,  it  may  be  assigned.^* 


also,  St.  Albans  v.  Seymour,  41  Vt. 
579.  But  compare  Mitchell  v.  Met- 
ropolitan &c.  R.  Co.,  134  N.  Y.  11, 
31  N.  B.  260;  with  Harshbarger  v. 
Midland  R.  Co.,  131  Ind.  177,  27  N. 
E.  352,  30  N.  E.  1083. 

'Pennsylvania  &c.  R.  Co.  v. 
Cleary,  125  Pa.  442,  17  Atl.  468, 
11  Am.  St.  913.  See  also.  Bean  v. 
Warner,  38  N.  H.  247;  Curran  v. 
Shattuck,  24  Cal.  427;  Mclntyre  v. 
Easton  &c.  R.  Co.,  26  N.  J.  Bq.  425; 
Stevenson  v.  Loehr,  57  111.  509,  11 
Am.  Rep.  36. 

"  Brown  v.  Arkansas  Cent.  R.  Co., 
72  Ark.  456,  81  S.  W.  613;  P\ilton 
County  V.  Amorous,  89  Ga.  614,  16 
S.  E.  201;  Fremont  &c.  R.  Co.  v. 
Setright,  34  Neb.  253,  51  N.  W. 
833;  Stokes  v.  Parker,  53  N.  J.  L. 
183,  20  Atl.  1074;  Olson  v.  Seattle, 
30  Wash.  687,  71  Pac.  201. 

"Washington  &c.  R.  Co.  v.  Os- 
borne, 2  Idaho  527,  21  Pac.  421.  See 
also.  Baker  v.  State,  63  Misc.  (N. 
Y.)  549,  118  N.  Y.  S.  618. 

"^  Brown  v.  Rome  &c.  R.  Co.,  86 
Ala.  206,  5  So.  195.  See  also,  Small 
V.  Georgia  &c.  R.  Co.,  87  Ga.  602, 
13  S.  E.  694. 

"  Drury  v.  Midland  &c.  R.  Co.,  127 
Mass.  571;  Pomeroy  v.  Chicago  &c. 
R.  Co.,  25  Wis.  641;  Church  v. 
Grand  Rapids  &c.  R.  Co.,  70  Ind. 
161;  Indiana  &c.  R.  Co.  v.  Allen,  100 
Ind.  409;  Midland  R.  Co.  v.  Smith, 
113  Ind.  233,  15  N.  E.  256;  Cen- 
tral R.  Co.  v.  Merkel,  32  Tex. 
723;  Carli  v.  Stillwater  &c.  R. 
Co.,  16  Minn.  260;  Allyn  v.  Provi- 
dence   &c.    R.    Co.,    4    R.    I.    457; 


Flickinger  v.  Omaha  &c.  R.  Co., 
98  Iowa  358,  67  N.  W.  372;  Mc- 
Fadden  v.  Johnson,  72  Pa.  St.  335, 
13  Am.  Rep.  681;  King  v.  City  of 
New  York,  102  N.  Y.  171,  6  N.  E. 
395;  McCutchen  v.  Texas  &c.  R.  Co., 
118  La.  436,  43  So.  42;  Chicago  &c. 
R.  Co.  V.  Englehart,  57  Neb.  444,  77 
N.  W.  1092;  New  Milford  Water  Co. 
V.  Watson,  75  Conn.  237,  52  Atl. 
947,  53  Atl.  57;  Little  Rock  &c.  R. 
Co.  V.  Allister,  68  Ark.  600,  60  S. 
W.  953;  In  re  Seventh  Ave.,  59  App. 
Div.  (N.  Y.)  175,  69  N.  Y.  S.  63; 
Virginia  &c.  R.  Co.  V.  Booker,  99  Va. 
633,  89  S.  E.  591;  Smith  v.  Nash- 
ville &c.  R.  Co.,  88  Tenn.  611,  13 
S.  W.  128.  See  also  and  compare 
Wilbur  Lumber  Co.  v.  Milwaukee 
&c.  Co.,  134  Wis.  352,  114  N.  W.  813; 
Muller  V.  Manhattan  R.  Co.,  124 
App,  Div.  (N.  Y.)  295,  108  N.  Y. 
S.  852,  affirmed  in  195  N.  Y.  539, 
88  N.  E.  1126;  In  re  Newton  Creek 
Bridge,  128  App.  Div.  (N.  Y.)  150, 
112  N.  Y.  S.  531,  affirmed  in  195  N. 
Y.  527,  88  N.  E.  1126.  He  who  owns 
the  premises  when  possession  is  ac- 
tually taken  is  usually  entitled  to 
the  compensation.  Rice  v.  City  of 
Chicago,  57  111.  App.  558.  (But  see 
Price  V.  Engelking,  58  111.  App.  547). 
See  also,  Roberts  v.  Northern  Pac. 
R.  Co.,  158  U.  S.  1,  39  L.  ed.  873, 
15  Sup.  Ct.  756;  Magee  v.  City  of 
Brooklyn,  144  N.  Y.  265,  39  N.  B. 
87. 

"  Indiana  &c.  R.  Co.  v.  Allen,  113 
Ind.  308,  311,  15  N.  B.  451,  3  Am. 
St.  650.  See  also,  Frey  v.  Duluth 
&c.  R.  Co.,  91  Wis.  309,  64  N.  W. 
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One  who  acquires  an  interest  in  the  land  after  the  proceedings  are  duly 
commenced,  may  acquire  a  right  to  the  proceeds  of  the  award,  but 
it  has  been  held  he  cannot,  unless  he  comes  in.  as  a  party,  enforce 
a  claim  against  the  corporation  that  appropriates  the  property.^"  A 
purchaser  at  foreclosure  sale  after  the  taking  of  land  subject  to  a 
mortgage  has  been  held  not  entitled  to  compensation  for  the  taking,^' 
yet  a  mortgagor  after  foreclosure  and  order  of  sale,  having  sold  his 
equity  of  redemption  was  held  not  to  be  an  owner,  although  he  had 
made  no  formal  conveyance.^^ 

§  302.  (266)  Lessor  and  lessee — ^life  tenant  and  remainderman. — 

Where  there  is  more  than  one  estate  in  the  same  land  the  owner  of  each 
is  generally  entitled  to  compensation,  although  the  different  interests 
are  not  always  treated  as  so  severable  and  distinct  as  to  require  a  sepa- 
rate assessment  or  that  all  persons  interested  be  made  parties.^^  In 
most  cases,  for  instance,  the  lessor  and  the  lessee,^^  and  the  life  tenant 
and  the  remainderman,^"  must  each  receive  his  proportion  of  the  com- 


10S8;  Tucker  v.  Chicago  &e.  R.  Co., 
91  Wis.  576,  65  N.  W.  515;  Magee 
V.  City  of  Brooklyn,  144  N.  Y.  265, 
39  N.  E.  87. 

"Chicago  V.  Messier,  38  Fed.  302. 

"Bates  V.  Boston  EI.  R.  Co.,  187 
Mass.  328,  72  N.  E.  1017;  Miller  v. 
Board,  78  Miss.  201,  28  So.  834,  877. 
But  see  Gates  v.  De  La  Mare,  142 
N.  Y.  307,  37  N.  B.  121. 

"  Deepwater  Ry.  Co.  v.  Western 
&c.  Co.,  152  Fed.  824. 

"  So,  it  occasionally  happens  that 
the  owner  of  one  estate  is  damaged 
while  the  other  is  not.    ' 

^Rooney  v.  Sacramento  Valley  R. 
Co.,  6  Cal.  638;  Edmands  v.  Boston, 
108  Mass.  535;  Baltimore  &c.  R.  Co. 
V.  Thompson,  10  Md.  76;  Gluck  v. 
Mayor,  81  Md.  315,  32  Atl.  515,  48 
Am.  St.  515.  See  also,  Atchison  &c. 
R.  Co.  V.  Schneider,  127  111.  144,  20 
N.  E.  41,  2  L.  R.  A.  422;  Booker  v. 
Venice  &c.  R.  Co.,  101  111.  333;  Re 
Water  Front  of  New  York,  192  N. 
Y.  295,  84  N.  E.  1105,  127  Am.  St. 
903,  18  L.  R.  A.  (N.  S.)  423.  But 
there  are  cases  in  ■which  the  lessor 
alone  is  entitled  to  the  compensa- 
tion. Matter  of  Morgan  &c.  R.  Co., 
32  La.  Ann.  371;  Becker  v.  Chicago 
&c.  R.  Co.,  126  111.  436,  18  N.  E.  964; 


Hodgerson  v.  St.  Louis  &c.  R.  Co., 
160  111.  430,  43  N.  E.  614;  Little 
Rock  &c.  R.  Co.  V.  Alister,  62  Ark. 
1,  34  S.  W.  82.  Where  lease  is  made 
after  the  taking  the  lessee  is  held 
not  entitled  to  share  for  the  results 
of  the  taking  are  supposed  to  have 
been  considered  in  fixing  the  rent. 
Chicago  V.  Messier,  38  Fed.  302; 
Illinois  Cent.  R.  Co.  v.  Perrell,  108 
111.  App.  659;  Child  v.  New  York 
El.  Ry.  Co.,  89  App.  Div.  (N.  Y.) 
598,  85  N.  Y.  S.  604;  Gillespie  v. 
New  York,  23  Wend.  (N.  Y.)  643. 
In  Daab  v.  Hudson  County  Park 
Com.,  —  N.  J.  — ,  71  Atl.  51,  the  les- 
see was  held  not  entitled  to  main- 
tain a  separate  action  for  the  value 
of  his  estate.  But  generally  the 
lessee  is  entitled  to  compensation 
and  there  is  no  apportionment  of 
the  rent  where  the  landlord  is  not 
bound  to  repair  and  thereby  a  por- 
tion of  the  premises  is  taken. 
Gluck  V.  Mayor,  81  Md.  315,  32  Atl. 
515,  48  Am.  St.  515,  and  authorities 
cited;  Corrigan  v.  City  of  Chicago, 
144  111.  537,  33  N.  E.  746,  21  L.  R. 
A.  212,  and  note,  where  the  authori- 
ties are  reviewed  pro  and  con. 

="  Kansas  City  &c.  R.  Co.  v.  Wea- 
ver, 86  Mo.  473;  Jones  v.  City  of  Ashe- 
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pensation.  A  covenant  for  renewal  will  generally  increase  the  value  of 
the  term  and  diminish  that  of  the  reversion,^^  but  it  has  been  held 
that  the  mere  possibility  of  a  renewal  is  not  to  be  considered.^''  So,  on 
the  other  hand,  the  value  of  the  reversion  may  be  increased  by  the 
covenant  of  the  tenant  to  pay  taxes  and  assessments.^*  The  method  of 
determining  the  values  of  the  different  interests  affected  is  not  the 
same  in  all  jurisdictions,  but,  "whatever  the  method  of  ascertaining 
tiie  values  of  these  distinct  interests,  it  is  evident  that  the  sum  of 
those  values  must  be  the  full  value  of  the  property  taken."^* 

§  303.  Effect  of  death  of  owner  pending  proceedings. — As  a  gen- 
eral rule  when  the  landowner  dies  pending  proceedings  the  right  to 
compensation  passes  to  his  personal  representatives  and  not  to  his 
heirs^^  or  the  devisees  of  the  real  estate,^"  if  the  death  occurred  after 


ville,  116  N.  Car.  817,  21  S.  E.  691; 
Miller  V.  City  of  Asheville,  112  N. 
Car.  759,  16  S.  E.  765;  Bentonville 
R.  Co.  v.  Baker,  45  Ark.  252;  Col- 
cough.  V.  Nashville  &c.  R.  Co.,  2 
Head  (Tenn.)  171.  In  Kansas  City 
&c.  R.  Co.  V.  Weaver,  86  Mo.  473, 
It  is  held  that  the  life  tenant  is  en- 
titled to  the  use  of  the  damages 
during  his  tenancy.  A  rule  for  as- 
certaining the  value  of  the  life  ten- 
ant's interest  is  stated  in  Pitts- 
burgh &c.  R.  Co.  V.  Bentley,  88  Pa. 
St.  178.  See  also  Cureton  v.  South 
Bound  R.  Co.,  59  S.  Car.  371,  37  S. 
E.  914;  Diehl  v.  Cotts,  48  W.  Va. 
255,  37  S.  B.  546. 

^  North  Pennsylvania  R.  Co.  v. 
Davis,  26  Pa.  St.  238;  Matter  of 
William  and  Anthony  Streets,  19 
Wend.  (N.  Y.)  678;  Norwich  R.  Co. 
V.  Wodehouse,  11  Beav.  382.  So, 
where  a  new  lease  has  been  exe- 
cuted. Cobb  V.  Boston,  109  Mass. 
438;  Witmark  v.  New  York  El.  &c. 
R.  Co.,  149  N.  Y.  393,  44  N.  E.  78.  See 
also.  Justice  v.  City  of  Philadelphia, 
169  Pa.  St.  503,  32  Atl.  592.  As  to 
the  general  rule  for  determining  the 
lessee's  compensation,  see  Lawrence 
V.  Boston,  119  Mass.  126.  Lessee 
with  covenant  of  renewal  held  en- 
titled to  recover  for  Injury  caused  by 
public  work  in  existence  when  lease 
was  renewed  though  not  when  orig- 
inally made,  In  Storms  v.  Manhat- 


tan Ry.  Co.,  178  N.  Y.  493,  71  N.  E. 
3,  66  L.  R.  A.  625. 

''^Ranlet  v.  Concord  R.  Co.,  62  N. 
H.  561.  But  see  Mayor  of  Baltimore 
V.  Rice,  73  Md.  307,  21  Atl.  181; 
Ex  parte  Farlow,  2  B.  &  Ad.  341. 

=^  Matter  of  William  and  Anthony 
Streets,  19  Wend.  (N.  Y.)  678. 

'^Gluck  V.  Mayor,  81  Md.  315,  32 
Atl.  515,  48  Am.  St.  515;  In  re  New 
York  &c.  Bridge,  137  N.  Y.  95,  32 
N.  E.  1054;  Burt  v.  Merchants'  Ins. 
Co.,  115  Mass.  1.  See  also.  United 
States  V.  Dunnington,  146  U.  S.  338, 
36  L.  ed.  996,  13  Sup.  Ct.  79.  See 
where  there  are  restrictions  on  the 
use  of  the  land  as  between  the  par- 
ties. Boston  Chamber  of  Commerce 
V.  City  of  Boston,  195  Mass.  338,  81 
N.  E.  244;  United  States  v.  Certain 
Lands,  112  Fed.  622,  153  Fed.  876. 

'^  Schall  V.  Schuler,  194  Mass.  441, 
80  N.  E.  523;  Welles  v.  Cowler,  4 
Conn.  182,  10  Am.  Dec.  115;  Harsh- 
barger  v.  Midland  R.  Co.,  131  Ind. 
177,  27  N.  E.  352,  30  N.  E.  1083; 
Neal  V.  Knox  &c.  R.  Co.,  61  Me. 
298;  City  of  Detroit  v.  Schilling,  93 
Mich.  429,  53  N.  W.  565;  In  re  Reu- 
bel,  52  Misc.  (N.  Y.)  604,  103  N.  Y. 
S.  804;  St.  Albans  v.  Seymour,  41 
Vt.  579. 

^Ametrano  v.  Downs,  170  N.  Y. 
388,  63  N.  E.  340,  88  Am.  St.  671,  58 
L.  R.  A.  719;  Schell  v.  Schuler,  194 
Mass.  441,  80  N.  E.  523;  Pleasant's 
Appeal,  77  Pa.  St.  356. 
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the  taking.   But  if  the  taking  was  after  his  death  the  heirs*^  or  de- 
visees of  the  land''*  are  generally  entitled  to  the  compensation. 

§  304.  (267)  Time  and  manner  of  claiming  compensation — ^Pre- 
sumption of  payment — ^Waiver. — ^Where  the  statute  conferring  author- 
ity to  appropriate  property  under  the  right  of  eminent  domain  desig- 
nates a  time  within  which  claims  for  compensation  must  he  made,  and 
they  are  not  made  within  the  time  prescribed,  it  will  be  presumed  that 
they  have  been  paid.^*  It  is  competent  for  the  legislature  to  limit  the 
time  within  which  claims  for  damages  shall  be  filed,  and  a  failure  to 
'file  them  within  the  time  limited  is  deemed  a  waiver.'"  The  time  desig- 
nated must  be  a  reasonable  one,  and  not  so  short  as  to  deny  the  prop- 
erty owner  fair  opportunity  to  present  his  claim,  but  in  the  absence  of 
a  contrary  showing,  the  presumption  will  be  in  favor  of  the  act  of  the 
legislature.  Subject  to  the  limitation  that  the  tribunal  appointed  to 
decide  upon  the  question  of  compensation  shall  be  one  possessing  ju- 


"  Peoria  &c.  R.  Co.  v.  Rice,  75  111. 
329;  Neal  v.  Knox  &c.  R.  Co.,  61  Me. 
298;  Boynton  v.  Peterborough  &c. 
R.  Co.,  4  Cush.  (Mass.)  467;  Ballou 
v.  Ballou,  78  N.  Y.  325;  Oliver  v. 
Pittsburgh  &c.  R.  Co.,  131  Pa.  St. 
408,  19  Atl.  47,  17  Am.  St.  814; 
Mitchell  V.  Metropolitan  EI.  R.  Co., 
134  N.  Y.  11,  31  N.  B.  260. 

^Parker  v.  Chestnutt,  80  Ga.  12, 
5  S.  E.  289;  Buckner  v.  Charleston 
&c.  R.  Co.,  7  S.  Car.  325. 

^Charlestown  Branch  R.  Co.  v. 
County  Commissioners,  7  Met. 
(Mass.)  78;  Rexford  v.  Knight,  11 
N.  Y.  308;  Mark  v.  State,  97  N.  Y. 
572;  Pittburgh  &c.  Co.  v.  Scott,  1 
Pa.  St.  309;  Nelson  v.  Fleming,  56 
Ind.  310;  Brookville  &c.  Hydraulic 
Co.  V.  Butler,  91  Ind.  134,  46  Am. 
Rep.  580;  Shearer  v.  Commission- 
ers, 13  Kan.  145;  Cooley's  Const. 
Lim.  (5th  ed.),  695;  Taylor  v. 
Marcy,  25  111.  426;  Cupp  v.  Board  of 
Commissioners,  19  Ohio  St.  173; 
Reckner  v.  Warner,  22  Ohio  St.  275. 
But  see  Wheeling  &c.  R.  Co.  v.  War- 
rell,  122  Pa.  St.  613,  16  Atl.  20;  Chi- 
cago &c.  R.  Co.  V.  Gait,  133  111.  657, 
23  N.  E.  425.  See  also,  Thorndyke 
V.  Norfolk  County  Commissioners, 
117  Mass.  566;  Parke  v.  City  of  Bos- 
ton, 175  Mass.  464,  56  N.  B.  718; 


Sweet  V.  Boston,  186  Mass.  79,  71 
N.  B.  113;  Lancy  v.  Boston,  185 
Mass.  219,  70  N.  B.  88;  De  Geofroy 
V.  Merchants'  &c.  R.  Co.,  179  Mo. 
698,  79  S.  W.  386,  101  Am.  St.  524, 
64  L.  R.  A.  959;  Tietze  v.  Interna- 
tional &e.  R.  Co.,  35  Tex.  Civ.  App. 
136,  80  S.  W.  124. 

"McLaughlin  v.  Charlotte  R.  Co., 
5  Rich.  (S.  Car.)  583;  Harper  v. 
Richardson,  22  Cal.  251;  Goddard 
V.  Boston,  20  Pick.  (Mass.)  407; 
Callison  v.  Hedrick,  15  Gratt.  (Va.) 
244;  Potter  v.  Ames,  43  Cal.  75;  Ma- 
lone  V.  Toledo,  34  Ohio  St.  541,  550; 
State  V.  Messenger,  27  Minn.  119,  6 
N.  W.  457;  Banse  v.  Town  of  Clark, 
69  Minn.  53,  71  N.  W.  819;  Stewart 
V.  State,  105  N.  Y.  254,  11  N.  B.  652; 
Wabash  R.  Co.  v.  City  of  Defiance, 
167  U.  S.  88,  42  L.  ed.  87,  17  Sup. 
Ct.  748.  But  see  Hodges  v.  Board, 
49  Neb.  666,  68  N.  W.  1027.  But  the 
general  statute  of  limitations  as  to 
civil  actions  is  not  usually  appli- 
cable. See  Shortle  v.  Louisville  &c. 
R.  Co.,  130  Ind.  505,  30  N.  E.  639; 
Jersey  City  v.  Sackett,  44  N.  J.  L. 
428;  Clark  v.  Water  Com'rs,  148 
N.  Y.  1,  42  N.  B.  414;  Donnelly  v. 
City  of  Brooklyn,  121  N.  Y.  9,  24 
N.  E.  17;  Keller  v.  Harrisburg  &c. 
R.  Co.,  151  Pa.  St.  67,  25  Atl.  84. 


359 


COMPENSATION. 


§    305 


dicial  functions,  the  authority  of  the  legislature  to  prescribe  the  man- 
ner in  which  the  claim  shall  be  filed  and  the  mode  of  procedure  is  full 
and  absolute.^^  A  claim  to  compensation  once  effectually  waived  or 
abandoned  cannot  be  revived.'^ 

§  305.  (268)  Waiver — Effect  of  accepting  compensation. — ^The 
voluntary  acceptance  of  an  agreed  compensation,  or  of  the  sum  awarded' 
by  the  jury  or  commissioners,  will  be  a  waiver  of  all  claims  and  of  all 
defects  or  irregularities  in  the  proceedings.**  Other  acts,  or  failure  to 
act,  may  also  constitute  an  estoppel  or  a  waiver.'*  If,  however,  there 
is  a  mistake  of  fact,  or  if  there  is  fraud,  there  may  be  no  waiver.*" 
The  receipt  of  damages,  with  full  knowledge  of  all  the  facts,  operates 
as  a  confirmation  of  the  proceedings  and  precludes  the  landowner  from 
afterwards  contesting  their  validity.**  The  cases  go  so  far  as  to  declare 
that  receipt  of  compensation  will  waive  defects  in  the  statute  itself 
under  which  the  proceedings  were  had,  and  that  title  passes  by  force  of 


'^Reckner  v.  Warner,  22  Ohio  St. 
275.  See  also,  2  Elliott  on  Railroads 
(2d  ed.),  §  1007. 

'^NuU  v.  Whitewater  Canal  Co.,  4 
Ind.  431,  Alexander  v.  Pendleton,  8 
Cranch  (U.  S.)  462,  3  L.  ed.  624.  A 
waiver  by  the  owner  is  generally 
binding  upon  his  vendee.  See  Pat- 
ten V.  Fitz,  138  Mass.  456;  Haskell 
V.  New  Bedford,  108  Mass.  208;  Ev- 
ans V.  Savannah  &c.  R.  Co.,  90  Ala. 
54,  7  So.  758;  Moore  v.  Roberts,  64 
Wis.  538,  25  N.  W.  564. 

^  McGraft  v.  Brock,  13  Upper  Can. 
Q.  B.  620;  State  v.  Stanley,  14  Ind. 
409;  Deford  v.  Mercer,  24  Iowa  118, 
92  Am.  Dec.  460;  Commonwealth  v. 
Shuman,  18  Pa.  St.  343;  State  v. 
Stanley,  14  Ind.  409;  Holland  v. 
Spell,  144  Ind.  561,  42  N.  E.  1014  (cit- 
ing Elliott's  App.  Proc,  §§  150, 151) ; 
Allen  V.  Colorado  Cent.  R.  Co.,  22 
Colo.  238,  43  Pac.  1015;  Embury  v. 
Conner,  3  N.  Y.  511,  53  Am.  Dec. 
S25n;  Haskell  v.  New  Bedford,  108 
Mass.  208;  Ft.  Worth  Ice  Co.  v. 
Chicago  &c.  R.  Co.,  11  Tex.  Civ.  App. 
600,  33  S.  W.  159  (citing  text); 
Schatz  V.  Pfeil,  56  Wis.  429,  14  N. 
W.  628;  Kile  v.  Yellowhead,  80  111. 
208;  Hartshorn  v.  Potroff,  89  111. 
509. 

"  See  Pennsylvania  Co.  v.   Bond, 


202  111.  95,  66  N.  E.  941;  Hartshorn 
v.  Burlington  &c.  R.  Co.,  52  Iowa 
613,  3  N.  W.  648;  Clark  v.  Eliza- 
beth, 37  N.  J.  L.  120;  Chapman  v. 
Gates,  46  Barb.  (N.  Y.)  313;  Chi- 
cago &c.  R.  Co.  v.  Richardson,  86 
Wis.  154,  56  N.  W.  741;  Kavan  v. 
South  Omaha,  —  Neb.  — ,  126  N. 
W.  77.  For  what  is  held  insufficient 
to  constitute  an  estoppel  or  a  waiver, 
see  Penn.  Mut.  Life  Ins.  Co.  v.  Heirs, 
141  111.  35,  31  N.  B.  138,  33  Am.  St. 
273;  Thornton  v.  Sheffield  &c.  R.  Co., 
84  Ala.  109,  4  So.  197,  5  Am.  St.  337; 
Butler  V.  Board  of  Commissioners, 
42  Kan.  416,  22  Pac.  421;  McKee  v. 
Hull,  69  Wis.  657,  35  N.  W.  49.  See 
generally,  2  Elliott  on  Railroads,  (2d 
ed.),  §  1008. 

="  So  held  where  it  was  agreed  that 
the  acceptance  of  the  principal 
should  not  prejudice  the  landown- 
er's claim  for  Interest.  Martin  v. 
City  of  St.  Louis,  139  Mo.  246,  41 
S.  W.  231.  See  also,  Burns  v.  Chi- 
cago &c.  R.  Co.,  102  Iowa  7,  70  N.  W. 
728.  But  mistake  does  not  usually 
extend  the  statutory  time.  See 
Massachusetts  cases  last  cited  in 
first  note  to  the  last  preceding  sec- 
tions (note  29). 

"  Hawley  v.  Harrall,  19  Conn.  142. 
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the  statute  and  payment.^'  It  may  be  true  that  the  owner  who  volun- 
tarily accepts  payment  estops  himself  from  questioning  the  constitu- 
tionality of  the  statute  under  which  the  proceedings  were  had,  but 
where  this  is  the  case,  it  seems  to  us  that  the  title  springs  from  the 
consent  of  the  owner  to  the  taking  rather  than  from  the  invalid  statute. 

§  306.  (369)  When  right  to  compensation  vests — Discontimiance. 

— It  is  generally  held  that  the  right  to  compensation  vests  as  soon  as 
the  road  or  street  is  finally  established,  and  that  the  landowner  is  not 
bound  to  wait  until  the  way  is  opened  to  travel.'*  If,  however,  the 
corporation  takes  possession  of  the  land  condemned  or  enters  upon  it, 
except  for  some  preliminary  purpose,  the  owner  is  usually  entitled  to 
compensation,  although  the  award  may  not  have  been  confirmed.'*  But 
the  corporation  may  generally  discontinue  the  proceedings  before  final 
confirmation,  and  the  landowner  cannot  enforce  compensation  as  for 
a  taking,  although  he  may  recover  damages  for  any  actionable  wrong 
done  his  property.*"  It  has  even  been  held  that  the  corporation  may 
abandon  the  proceeding  after  possession  has  been  taken,  but  this  seems 


"Embury  v.  Conner,  3  N.  Y.  511, 
53  Am.  Dec.  325;  Arnot  v.  McClure, 
4  Denio  (N.  Y.)  45;  Striker  v.  Kelly, 
7  Hill  (N.  Y.)  9;  Doughty  v.  Hope, 
3  Denio  (N.  Y.)  249.  Even  a  con- 
stitutional right  may  be  waived. 
Vickery  v.  Board,  134  Ind.  554,  32 
N.  E.  880;  Great  Falls  &c.  Co.  v.  At- 
torney-General, 124  U.  S.  581,  31  L. 
ed.  527,  8  Sup.  Ct.  631;  City  of 
Brooklyn  v.  Copeland,  106  N.  Y.  496, 
13  N.  E.  451. 

''Shaw  V.  Charleston,  3  Allen 
(Mass.)  538;  Griggs  v.  Foote,  4  Al- 
len (Mass.)  195;  Philadelphia  v. 
Dickson,  38  Pa.  St.  247;  Garrison 
V.  City  of  New  York,  21  Wall  (U. 
S.)  196,  22  L.  ed.  612;  Hawkins  v. 
Trustees,  1  Wend.  (N.  Y.)  53,  19 
Am.  Dec.  462;  People  v.  Gas  Light 
&c.  Co.,  78  N.  Y.  56;  Chicago  v.  Bar- 
bian,  80  111.  482.  See  also,  Wheeler 
V.  Pitchburg,  150  Mass.  350,  23  N. 
E.  207;  State  v.  Withrow,  133  Mo. 
500,  24  S.  W.  638;  Chicago  &c.  R. 
Co.  V.  City  of  Chicago,  148  111.  479, 
36  N.  E.  72;  Myers  v.  Borough,  149 
Pa.  St.  85,  24  Atl.  280.  See,  however. 
In  re  Volkmar  St.,  124  Pa.  St.  320, 
16  Atl.  807;  City  of  Portland  v.  Lee 


Sam,  7  Ore.  397;  In  re  Forbes  St., 
70  Pa.  St.  125. 

"  Johnson  v.  Alameda,  14  Cal.  106; 
Steuart  v.  Baltimore,  7  Md.  500.  See 
also,  Centralia  &c.  R.  Co.  v.  Henry, 
31  111.  App.  456;  Pittsburgh  &c.  R. 
Co.  V.  Swinney,  97  Ind.  586.  But  it  is 
sometimes  provided  that  possession 
may  be  taken  pending  proceedings 
and  the  right  to  dismiss  is  not  al- 
ways lost  by  taking  possession. 
Brokaw  v.  Terre  Haute,  97  Ind.  451; 
Denver  &c.  R.  Co.  v.  Lamborn,  8 
Colo.  380,  8  Pac.  582;  Union  &c.  Ins. 
Co.  V.  Slee,  123  111.  57,  12  N.  E.  543; 
Chicago  &c.  R.  Co.  v.  Gates,  120  111. 
86,  11  N.  E.  527. 

"State  V.  Graves,  19  Md.  351,  81 
Am.  Dec.  639;  Mallard  v.  Lafayette, 
5  La.  Ann.  112;  Canal  St.,  11  Wend. 
(N.  Y.)  154;  Anthony  St.,  20  Wend. 
(N.  Y.)  618,  32  Am.  Dec.  608;  Mc- 
Laughlin V.  Municipality,  5  La.  Ann. 
504;  Daley  v.  St.  Paul,  7  Minn.  390; 
Smart  v.  Portsmouth  &c.  R.  Co.,  20 
N.  H.  233.  See  Philadelphia  v.  Dick- 
son, 38  Pa.  St.  247,  and  Beale  v. 
Pennsylvania  Co.,  86  Pa.  St.  509. 
Text  cited  and  distinguished  in  Mey- 
ers v.  Borough,  149  Pa.  St.  85,  24 
Atl.  280,  281. 
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to  us  an  extreme  view.*^  Much  depends  upon  local  statutes  or  practice 
and  about  all  that  can  be  safely  said,  of  general  application,  is  that 
the  condemning  party  may  dismiss  and  abandon  the  proceedings  at  any 
time  before  the  right  to  compensation  vests,*''  but  not  after  it  has  be- 
come finally  fixed  and  vested.*' 


§  307.  (370)  Eight  to  discontinue  and  right  to  compensation  or 
damages. — The  right  to  discontinue  proceedings,  unless  the  statute 
otherwise  provides,  exists  as  long  as  the  amount  of  compensation  re- 
mains undetermined,  except  in  cases  where  possession  has  been  taken 
or  the  party  seeking  to  condemn  property  has  so  far  afiBrmed  the  pro- 
ceedings as  to  give  the  owner  a  right  to  treat  the  taking  as  final.  It 
is  evident  that  a  county,  township,  or  municipal  corporation  ought  not 
to  be  held  bound  to  take  and  pay  for  property  required  for  a  road  or 
street  until  it  knows  certainly  and  definitely  what  it  wiU  be  compelled 
to  pay  for  the  property.  Doubtless  it  should,  in  justice,  be  required  to 
pay  costs  and  expenses  where  it  discontinues,  and  probably  damages 
where  its  acts  have  caused  injury,**  but  it  cannot,  in  reason  or  justice. 


"Hullin  v.  Municipality,  11  Rob. 
(La.)  97,  43  Am.  Dec.  202.  See  also, 
Merrick  v.  Baltimore,  43  Md.  219; 
Gray  v.  St.  Louis  &c.  R.  Co.,  81  Mo. 
126;  Denver  &c.  R.  Co.  v.  Lamborn, 
8  Colo.  380,  8  Pac.  582;  Chicago  &c. 
R.  Co.  V.  Gates,  120  111.  86;  Bauman 
V.  Ross,  167  U.  S.  548,  42  L.  ed.  270, 
17  Sup.  Ct.  966.  But  there  is  gener- 
ally a  liability  for  the  damages 
caused.  Pittsburg  &c.  R.  Co.  v. 
Swinney,  97  Ind.  586;  Corey  v. 
Wrentham,  164  Mass.  18,  41  N.  B. 
101;  McLaughlin  v.  Municipality,  5 
La.  Ann.  504.  The  fact  that  people 
in  the  neighborhood  use  the  prem- 
ises condemned  whenever  they  have 
occasion  to  pass  that  way  does  not 
constitute  a  taking  of  possession  by 
the  municipality  under  the  condem- 
nation proceedings.  Rice  v.  City  of 
Chicago,  57  111.  App.  558. 

*^  Eureka  &c.  R.  Co.  v.  McGrath, 
74  Cal.  49,  15  Pac.  360;  Denver  &c. 
R.  Co.  v.  Lamborn,  8  Colo.  380,  8 
Pac.  582;  Manion  v.  Louisville  &c. 
R.  Co.,  90  Ky.  491,  14  S.  W.  532,  12 
Ky.  L.  445;  Simpson  v.  Kansas  City, 
111  Mo.  237,  20  S.  W.  38;  Jones  v. 
Whittemore,  70  N.   H.   284,  47  Atl. 


259;  City  of  Chicago  v.  Goodwillie, 
208  111.  252,  70  N.  E.  228;  City  of 
Terre  Haute  v.  Sachs,  171  Ind.  679, 
86  N.  E.  45;  In  re  Military  Parade 
Ground,  60  N.  Y.  319;  Barbour  Co. 
v.  Hall,  51  W.  Va.  269,  41  S.  E.  119. 

«  Chicago  &c.  R.  Co.  v.  City  of  Chi- 
cago, 148  111.  479,  36  N.  E.  72;  Dun- 
can V.  Louisville,  8  Bush  (Ky.)  98; 
Shannahan  v.  City  of  Waterbury,  63 
Conn.  420,  28  Atl.  611;  Lafayette  v. 
Shultz,  44  Ind.  97;  Furbish  v.  Ken- 
nebeck  County,  93  Me.  117,  44  Atl. 
364;  In  re  "Washington  Park,  15 
Abb.  Pr.  N.  S.  (N.  Y.)  148;  People 
V.  Syracuse,  78  N.  Y.  56;  Fischer  v. 
Catawlssa  R.  Co.,  175  Pa.  St.  554,  34 
Atl.  860. 

"See  Winkelman  v.  Chicago,  213 
111.  360,  72  N.  E.  1066;  Reiker  v. 
Danville,  204  111.  191,  68  N.  E.  403; 
Simpson  v.  Kansas  City,  111  Mo. 
237,  20  S.  W.  38;  St.  Louis  R.  Co.  v. 
Southern  R.  Co.,  138  Mo.  591,  39  S. 
W.  471;  Norris  v.  Baltimore,  44  Md. 
598;  Carson  v.  Hartford,  48  Conn. 
68;  Milwaukee  &c.  R.  Co.  v.  Stolze, 
101  Wis.  91,  76  N.  W.  1113.  But 
many  courts  hold  the  contrary 
where  the  statute  is  silent.    See  Bal- 
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be  compelled  to  take  the  property  until  it  is  informed  what  compen- 
sation will  be  exacted,  and  opportunity  is  afforded  to  determine  whether 
the  public  welfare  will  justify  the  expenditure  or  the  treasury  will 
fairly  bear  the  burden.  The  weight  of  authority  sustains  the  view  we 
have  expressed  and  it  will  be  found  on  investigation  that  much  of  the 
apparent  conflict  is  owing  to  the  difference  in  the  statutes  under  which 
the  cases  were  decided.*^  It  was  held  in  one  that  where  there  is  a 
right  of  appeal  the  landowner  who  does  appeal  cannot  be  dispossessed 
pending  the  appeal/^  but  it  has  also  been  held  that  if  the  money  is 


timore  &c.  R.  Co.  v.  Nesbit,  10  How. 
(U.  S.)  395,  13  L.  ed.  469;  Shan- 
felter  v.  City  of  Baltimore,  80  Md. 
483,  31  Atl.  439,  27  L.  R.  A.  648; 
Owensboro  &c.  R.  Co.  v.  Gray,  14  Ky. 
L.  79;  Bergman  v.  St.  Paul  &c.  R. 
Co.,  21  Minn.  533;  United  States  v. 
Dickson,  127  Fed.  774.  It  has  also 
been  held  that  one  assessed  and 
compelled  to  pay  for  opening  and 
widening  'a  street  may  recover  the 
assessment  back  where  the  proceed- 
ings are  abandoned.  McConviller  v. 
City  of  St.  Paul,  75  Minn.  383,  77  N. 
W.  993,  74  Am.  St.  508,  43  L.  R.  A. 
584. 

*' Williams  v.  New  Orleans  R.  Co., 
60  Miss.  689;  O'Neil  v.  Freeholders, 
41  N.  J.  L.  161;  Chesapeake  &c.  R. 
Co.  v.  Bradford,  6  W.  Va.  220;  Cor- 
bin  v.  Cedar  Rapids  &c.  R.  Co.,  66 
Iowa  73,  23  N.  W.  270;  Graff  v.  Bal- 
timore, 10  Md.  544;  Black  v.  Mayor, 
50  Md.  235,  33  Am.  Rep.  320;  HuUin 
v.  Second  Municipality,  11  Rob. 
(La.)  97,  43  Am.  Dec.  202;  Clarke 
v.  Manchester,  56  N.  H.  502;  St. 
Joseph  V.  Hamilton,  43  Mo.  282; 
Whyte  V.  City  of  Kansas,  22  Mo. 
App.  409;  Dayton  &c.  Co.  v.  Mar- 
shall, 11  Ohio  St.  497;  Schuylkill  &c. 
Co.  V.  Decker,  2,  .Watts  (Pa.)  343; 
Elkhart  v.  Simonton,  71  Ind.  7;  Chi- 
cago &c.  Co.  V.  Swinney,  97  Ind.  586; 
Brokaw  v.  City  of  Terre  Haute,  97 
Ind.  451;  Stiles  v.  Middlesex,  8  Vt. 
436;  Stevens  v.  Danbury,  53  Conn. 
9,  22  Atl.  1071;  State  v.  City  Coun- 
cil, 40  Minn.  483,  42  N.  W.  355;  In 
re  Penn  Alley,  1  Pa.  Dist.  Rep.  141; 
Simpson  v.  City  of  Kansas  City,  111 
Mo.  237,  20  S.  W.  38;  Manion  v. 
Louisville  &c.  R.  Co.,  90  Ky.  491,  14 


S.  W.  532,  12  Ky.  L.  445;  Shoemaker 
V.  United  States,  147  U.  S.  282,  37  L. 
ed.  170,  13  Sup.  Ct.  361.  See  also, 
United  States  v.  Dickson,  127  Fed. 
774.  It  has  been  held  that  there 
may  be  a  discontinuance  after  an 
appeal  has  been  taken.  Denver  &c. 
R.  Co.  V.  Lamborn,  8  Colo.  380,  8 
Pac.  582.  See  also.  Village  of  Hyde 
Park  V.  Dunham,  85  111.  569;  Chi- 
cago &c.  R.  Co.  V.  City  of  Chicago, 
148  111.  141,  35  N.  E.  881,  882,  883; 
South  California  &c.  Co.  v.  Cameron, 
141  Cal.  283,  74  Pac.  838;  Brokaw  v. 
Terre  Haute,  97  Ind.  451.  In  another 
case  it  was  held  that  the  right  to 
discontinue  existed  until  the  last 
steps  were  taken.  Military  Parade 
Ground,  60  N.  Y.  319.  Some  of  the 
courts  hold  that  the  question  is  one 
within  the  discretion  of  the  tribunal, 
and  that  it  may  prescribe  the  terms 
upon  which  a  discontinuance  will 
be  permitted.  Matter  of  Waverly 
Water  Works  Co.,  85  N.  Y.  478;  Mat- 
ter of  Water  Commissioners  of  Jer- 
sey City,  31  N.  J.  L.  72,  86  Am.  Dec. 
199n.  Where  the  time  is  limited 
for  objecting  or  appealing,  the  party 
must  act  within  the  time  prescribed 
or  the  property  owner  may  claim 
the  compensation.  People  v.  Com- 
mon Council,  78  N.  Y.  56;  Crume  v. 
Wilson,  104  Ind.  583,  4  N.  E.  169; 
Pollard  V.  Moore,  51  N.  H.  188. 

"Johnson  v.  Baltimore  &c.  R.  Co., 
45  N.  J.  Eq.  454,  17  Atl.  574.  See 
City  of  Covington  v.  Worthington, 
88  Ky.  206,  10  S.  W.  790,  11  Ky.  L. 
141;  People  v.  Pitkin  County,  11 
Colo.  147,  17  Pac.  298;  Faust  v. 
Huntsvllle,  83  Ala.  279,  3  So.  771. 
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paid  into  the  court  the  party  seeking  to  make  the  seizure  may  take  pos- 
session.*' It  was  adjudged  in  a  Missouri  case  that  costs  upon  a  discon- 
tinuance will  include  expenses  of  litigation  and  attorney's  fees.*'  An 
unreasonable  delay  in  asking  to  discontinue  will  defeat  the  right,*°  and 
the  owner  may  compel  the  corporation  to  elect  to  take  or  re]ect.°° 

§308.  (271)  Measure  of  damages  in  case  of  discontinuance. — ^It  is 

quite  diEBcult  to  say  what  is  the  measure  of  damages  where  there  is  a 
discontinuance  and  loss  results  to  the  owner.  As  much  as  can  be  safely 
said  is  that  the  owner  is  entitled,  in  a  proper  case,  to  be  reimbursed 
for  all  expenses  he  has  been  compelled  to  incur,  and  for  all  loss  proxi- 
mately resulting  from  the  acts  of  the  party  seeking  to  condemn  the 
land,°^  but  no  speculative  damages  are  recoverable,  nor,  it  seems,  can 
there  be  a  recovery  for  vexation,  disquietude  or  annoyance."^    It  is 


"Ackerman  v.  HufE,  71  Tex.  317,  9 
S.  "W.  236;  Chicago  &c.  R.  Co.  v. 
Phelps,  125  111.  482,  17  N.  E.  269; 
Neale  v.  Superior  Court,  77  Cal.  28, 
18  Pac.  790;  Rudd  v.  Farmville  &c. 
Co.  (Va.),  24  S.  E.  386;  San  Luis 
Land  &c.  Co.  v.  Kenilworth  &c.  Co., 
3  Colo.  App.  244,  32  Pac.  860.  As  to 
what  constitutes  a  consent,  see  Ca- 
pers v.  Augusta  &c.  Co.,  76  Ga.  90. 

''North  Missouri  R.  Co.  v.  Lack- 
land, 25  Mo.  515;  Gihbons  v.  Mis- 
souri Pac.  R.  Co.,  40  Mo.  App.  146. 
See  also.  Re  Waverly  Waterworks 
Co.,  85  N.  Y.  478;  Deneen  v.  Unver- 
sagt,  225  111.  378,  80  N.  B.  321.  But 
compare  Winkleman  v.  Chicago,  127 
Fed.  774;  Winkleman  v.  Chicago, 
213  111.  360,  72  N.  E.  1066. 

"Baltimore  &c.  R.  Co.  v.  Nesbit, 
10  How.  (U.  S.)  395,  13  L.  ed.  469; 
Stevens  v.  Danbury,  53  Conn.  9,  22 
Atl.  1071.'  See  also,  Darlington  v. 
United  States,  82  Pa.  St.  382,  22  Am. 
Rep.  766. 

=°  State  V.  Cincinnati  &c.  R.  Co.,  17 
Ohio  St.  103;  Williams  v.  New  Or- 
leans R.  Co.,  60  Miss.  689. 

='  Drury  v.  Boston,  101  Mass.  439; 
New  Bedford  v.  Bristol,  9  Gray 
(Mass.)  346;  Gear  v.  Dubuque  &c. 
R.  Co.,  20  Iowa  523,  89  Am.  Dec. 
550;  Black  v.  Mayor,  50  Md.  235,  33 
Am.  Rep.  320;  Van  Valkenburg  v. 
Milwaukee,  43  Wis.  574;  Lohse  v. 
Missouri  Pac.  R.  Co.,  44  Mo.  App. 


645;  Moravian  Seminary  v.  Bor- 
ough, 153  Pa.  St.  583,  26  Atl.  237; 
Pittsburgh  &c.  R.  Co.  v.  Swinney,  97 
Ind.  586. 

""Whitney  v.  Lynn,  122  Mass.  338; 
United  States  v.  Oregon  &c.  R.  Co., 
16  Fed.  524.  The  cases  upon  the 
subject  are  in  conflict  upon  some 
phases  of  the  question,  but  they  sub- 
stantially agree  that  some  damages 
are  recoverable.  Some  of  the  courts 
restrict  the  right  to  recover  to  costs 
and  outlays  for  legitimate  expenses. 
Carson  v.  City  of  Hartford,  48  Conn. 
68;  Mallard  v.  Lafayette,  5  La.  Ann 
112;  McLaughlin  v.  Municipality,  5 
La.  Ann.  504;  Norris  v.  Mayor,  44 
Md.  598;  Mayor  &c.  v.  Musgrave, 
48  Md.  272,  30  Am.  Rep.  458;  In 
Bergman  v.  St.  Paul  &c.  R.  Co.,  21 
Minn.  533,  the  right  to  recover  coun- 
sel fees  was  denied.  For  other  de- 
cisions upon  the  general  subject,  see 
Leisse  v.  St.  Louis  &c.  Co.,  2  Mo. 
App.  105,  on  appeal,  72  Mo.  561; 
Whyte  V.  City  of  Kansas,  22  Mo. 
App.  409;  Martin  v.  Mayor,  1  Hill 
(N.  Y.)  545;  Feiten  v.  City  of  Mil- 
waukee, 47  Wis.  494,  2  N.  W.  1148; 
Matter  of  Waverly  Waterworks  Co., 
85  N.  Y.  478.  As  to  the  rule  where 
improvements  are  made  after  the 
report  and  before  compensation,  the 
following  cases  are  instructive:  City 
of  Portland  v.  Lee  Sam,  7  Ore.  397; 
Matter  of  Wall  St.,  17  Barb.  (N.  Y.) 
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certainly  just  that  the  owner  should  be  reimbursed  for  all  necessary 
expenses  and  indemnified  for  any  damage  to  his  property  proximately 
caused  by  the  proceediugs,  although,  as  already  shown,  some  courts 
refuse  to  allow  any  damages,  where  there  is  a  dismissal  before  posses- 
sion is  taken  and  in  due  time. 


617;  Sherwood  v.  St.  Paul  &c.  R.  Co., 
21  Minn.  122;  State  v.  Waldron,  17 
N.  J.  L.  369;  Driver  v.  Western 
Union  &c.  R.  Co.,  32  Wis.  569,  14 
Am.  Rep.  726.  In  Collins  v.  Savan- 
nah, 77  Ga.  745,  it  was  held  that  one 
who  had  huilt,  leaving  spaces  for 
streets  and  alleys,  had  no  right  of 
action  against  the  city,  because  of 


its  failure  to  open  the  ways  as  pro- 
posed by  an  ordinance.  We  think 
it  quite  clear  that  in  the  proper  case 
the  city  might  he  compelled  by  man- 
damus to  open  streets  and  alleys, 
but  we  suppose  it  would  require  a 
strong  case  to  authorize  the  courts 
to  interfere. 
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§  309,  (273)  Nature  of  the  duty  of  determining  benefits  and  dam- 
•ages. — The  duty  of  ascertaining  and  awarding  benefits  ajid  damages 
is  in  its  nature  a  judicial  one,  and  cannot  be  finally  or  conclusively 
exercised  by  ofiScers  whose  powers  are  exclusively  ministerial  or  legis- 
lative. The  legislature  itself  cannot  assess  benefits  and  damages,  for 
it  cannot  exercise  purely  judicial  powers.^  Judicial  power  is  not  pos- 
sessed by  the  legislature,  and  cannot  be  delegated  by  it.  In  every  in- 
stance the  constitution  vests  the  judicial  power,  although  in  many  cases 
the  legislature  may  create  or  designate  the  tribunal  which  shall  exercise 
the  power.^  The  legislature  may  create  the  tribunals,  except  where, 
otherwise  provided  by  ttie  constitution,  but  they  must  be  judicial  in, 
their  nature,^  although  the  original  tribunals  need  not  be  courts  in  the 
strict  sense  of  the  term. 

§  310.    Special    proceeding — Civil    action — ^Federal    courts. — The 

proceeding  is,  in  some  respects  at  least,  a  "special  proceeding"  rather 


"^Greenough  v.  Greenough,  11  Pa. 
St.  489,  51  Am.  Dec.  567;  Missouri 
Tel.  Co.  v.  National  Bank,  74  111. 
217;  Turner  v.  Althaus,  6  Neb.  54; 
Perkins  v.  Corbin,  45  Ala.  103,  6 
Am.  Rep.  698;  Smith  v.  Myers,  109 
Ind.  1,  9  N.  E.  692,  58  Am.  Rep. 
282.  See  also.  New  York  &c.  R.  Co. 
v.  Long,  69  Conn.  424,  37  Atl.  1070; 
Matter  of  City  of  Buffalo,  139  N.  Y. 
422,  34  N.  E.  1103. 

=  People  V.  Maynard,  14  111.  419; 
Smytbe  v.  Boswell,  117  Ind.  365,  20 
N.  E.  263;  State  v.  Noble,  118  Ind. 
350,  367,  21  N.  E.  244,  10  Am.  St. 
143,  4  L.  R.  A.  101;  Judicial  power 
vested  by  the  constitution  cannot  be 
lodged  elsewhere.  In  re  Cleveland, 
51  N.  J.  L.  311,  17  Atl.  772.  In  re 
Oneida  St.,  22  Misc.  (N.  Y.)  235,  49 
N.  Y.  S.  828,  it  was  held  that  It  was 
not  enough  that  a  party  be  given 
the  right  of  appeal,  but  he  must  be 
brought  into  the  original  proceed- 
ings by  due  notice.  But  as  to  the 
effect  of  a  provision  for  appeal,  see 
Bass  V.  City  of  Port  Wayne,  121 
Ind.  389,  23  N.  E.  259.  It  has  been 
held  that  the  court  may,  when  au- 
thorized by  statute,  call  a  jury  in 
vacation  to  assess  benefits  and  dam- 
ages, and  that  if  the  hearing  is  for 
a  day  in  term,  benefits  and  damages 


may  be  assessed  by  the  regular 
jury.  Davis  v.  Northwestern  &c. 
R.  Co.,  170  111.  595,  48  N.  E.  1058. 
The  legislature  cannot  authorize  a 
strictly  administrative  jury  to  ex- 
ercise judicial  power.  Wulzen  v. 
San  Francisco,  101  Cal.  15,  35  Pac. 
353,  40  Am.  St.  17n. 

^In  Monongahela  &c.  Nav.  Co.  v. 
United  States,  148  U.  S.  312,  37  L. 
ed.  463,  13  Sup.  Ct.  622,  it  was  said: 
"The  constitution  has  declared  that 
just  compensation  shall  be  paid,  and 
the  ascertainment  of  that  is  a  ju- 
dicial inquiry."  The  same  doctrine 
is  asserted  in  Matter  of  City  of  Buf- 
falo, 139  N.  Y.  422,  431,  34  N.  B. 
1103.  See  Mississippi  &c.  Boom  Co. 
V.  Patterson,  98  U.  S.  403,  25  L.  ed. 
206;  Colorado  &c.  R.  Co.  v.  Jones, 
29  Fed.  193,  195;  Baltimore  &c.  R. 
Co.  V.  Pittsburg  &c.  R.  Co.,  17  W. 
Va.  812;  State  v.  Neville,  110  Mo. 
345,  19  S.  "W.  491;  County  Court  v. 
Grlswold,  58  Mo.  175.  But  see  An- 
drews V.  City  of  Oshkosh,  84  Wis. 
548,  54  N.  W.  1095;  Grand  Rapids 
&c.  R.  Co.  V.  Chesebro,  74  Mich.  466, 
42  N.  W.  66;  Vinegar  Bend  Lumber 
Co.  V.  Oak  Grove  &c.  R.  Co.,  89  Miss. 
84,  43  So.  292;  Georgia  &c.  R.  Co.  v. 
Rldlehuber,  38  S.  Car.  308,  17  S. 
B.  24. 
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than  an  ordinary  "civil  action;"*  yet  under  some  statutes  or  in  some 
respects  or  for  some  purposes  it  is  regarded  as  a  civil  action."  And, 
while  it  is  not  a  proceeding  in  the  ordinary  course  of  the  common  law 
entitling  the  parties  to  a  jury  trial,  yet  a  condemnation  proceeding 
may  nevertheless  be  within  the  meaning  of  some  statute  or  rule  of 
law  relative  to  civil  actions.  Thus,  it  now  seems  to  be  well  settled  that 
it  is  a  "suit  at  law"  within  the  meaning  of  the  provision  giving  the 
circuit  courts  of  the  United  States  jurisdiction  in  certain  cases."  So, 
although  instituted  in  a  state  court  under  a  statute  providing  for 
appraisers  or  commissioners  and  not  a  common  law  jury,  it  is  a  civil 
suit  within  the  meaning  of  the  federal  judiciary  act  and  is  removable 
to  the  federal  court  where  the  requisite  diversity  of  citizenship  exists 
and  the  jurisdictional  amount  is  involved,^  although,  after  the  re- 
moval it  is  held  that  the  federal  court  proceeds  under  the  sanction  of, 
and  according  to,  the  state  statute  governing  the  condemnation  pro- 
ceedings.^ 


*  Colorado  Fuel  &c.  Co.  v.  Four- 
Mile  R.  Co.,  29  Colo.  90,  66  Pac.  902; 
Knotts  V.  Barclay,  8  Colo.  300,  6 
Pac.  924;  Dukes  v.  Working,  93  Ind. 
501;  Hartley  v.  Keokuk  &c.  R.  Co., 
85  Iowa  455,  52  N.  W.  352;  Cory  v. 
Chicago  &c.  R.  Co.,  100  Mo.  282,  13 
S.  W.  346;  Erie  R.  Co.  v.  Steward, 
59  App.  Div.  (N.  Y.)  187,  69  N.  Y. 
S.  57;  Gill  v.  Milwaukee  &c.  R.  Co., 
76  Wis.  293,  45  N.  W.  23.  Compare 
also.  City  of  Tacoma  v.  William  Bir- 
mingham Co.,  50  Wash.  683,  97  Pac. 
971. 

=  Albany  &c.  R.  Co.  v.  Lansing,  16 
Barb.  (N.  Y.)  68;  Howard  v.  Pro- 
prietors, 12  Cush.  (Mass.)  259; 
Scott  V.  Lasell,  71  Iowa  180,  32  N. 
W.  322;  Convers  v.  Grand  Rapids 
&c.  R.  Co.,  18  Mich.  459;  King's 
Lake  Drainage  &c.  Dist.  v.  Jamison, 
176  Mo.  557,  75  S.  W.  679;  Littleton 
Bridge  Co.  v.  Pike,  72  Vt.  7,  47  Atl. 
108.  Not  strictly  a  civil  action,  yet 
the  provisions  of  the  code  of  civil 
procedure  may  be  invoked  so  far 
as  applicable,  when  no  other  pro- 
cedure is  prescribed.  Todelo  &c. 
Trac.  Co.  v.  Toledo  &c.  Ry.  Co.,  171 
Ind.  213,  86  N.  E.  54.  See  also,  Wis- 
consin River  Imp.  Co.  v.  Pier,  137 
Wis.  325,  118  N.  W.  857. 

'  Madisonville  Trac.  Co.  v.  St.  Ber- 
nard Min.  Co.,  196  U.  S.  239,  49  L. 
ed.  462,  25  Sup.  Ct.  251,  253, -254; 


Kohl  V.  United  States,  91  U.  S.  367, 
23  L.  ed.  449.  In  the  last  case  cited 
It  is  said  that  "it  is  difficult,  then, 
to  see  why  a  proceeding  to  take 
land  in  virtue  of  the  government's 
eminent  domain,  and  determining 
the  compensation  to  be  made  for  it, 
is  not,  within  the  meaning  of  the 
statute,  a  suit  at  common  law,  when 
initiated  in  a  court.  It  is  an  at- 
tempt to  enforce  a  legal  right." 

'South  Dakota  &c.  R.  Co.  v.  Chi- 
cago &c.  R.  Co.,  141  Fed.  578,  73  C. 
C.  A.  176;  Colorado  Midland  R.  Co. 
v.  Jones,  29  Fed.  193;  Mississippi 
&c.  Boom  Co.  V.  Patterson,  98  U.  S. 
403,  25  L.  ed.  206;  Searl  v.  School 
Dist,  124  U.  S.  197,  31  L.  ed.  415, 
8  Sup.  Ct.  460;  Madisonville  Trac. 
Co.  v.  St.  Bernard  Min.  Co.,  196  U. 
S.  239,  49  L.  ed.  462,  25  Sup.  Ct.  251. 
See  also,  Murhard  Estate  Co.  v. 
Portland  &c.  Ry.  Co.,  163  Fed.  194, 
90  C.  C.  A.  64. 

'  Broadmoor  Land  Co.  v.  Curr,  142 
Fed.  421,  73  C.  C.  A.  537.  See  also, 
Madisonville  Trac.  Co.  v.  St.  Ber- 
nard Min.  Co.,  196  U.  S.  239,  49  L. 
ed.  462,  25  Sup.  Ct.  251,  256;  Bast 
Tennessee  &c.  R.  Co.  v.  Southern 
Tel.  Co.,  112  U.  S.  306,  28  L.  ed.  746, 
5  Sup.  Ct.  168;  Postal  Tel.  Cable 
Co.  v.  Southern  R.  Co.,  122  Fed. 
156. 
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§  311.  (273)  Legislative  power  to  designate  tribunals. — The  char- 
acter of  the  tribunal,  including  the  manner  in  which  its  members  shall 
be  selected,  is  a  matter  to  be  determined  by  the  legislature,  except  where 
the  constitution  directs  how  the  tribunal  shall  be  selected  and  what  its 
character  shall  be.°  Broad  as  the  legislative  power  is,  it  is  not  unlim- 
ited, for  the  legislature  cannot  strip  the  property  owner  of  his  right 
to  have  the  matter  submitted  to  a  tribunal  of  a  judicial  nature  at  some 
stage  of  the  proceedings  prior  to  a  final  adjudication  of  his  rights. 
Limited  as  may  be  the  jurisdiction'  of  the  tribunal,  it  must  still  be  so 
far  invested  with  judicial  power  as  to  be  able  to  fairly  hear  and  im- 
partially decide  the  questions  submitted  to  it. 

§  312.  (274)  Establishment  of  highways  by  direct  legislative  ac- 
tion.— It  has  been  held  that  the  legislature  may  establish  a  public  road 
without  submitting  the  question  to  any  judicial  tribunal,  and  a  distinc- 
tion is  made  between  the  establishment  of  a  road  and  the  assessment 
of  benefits  and  damages.^"  It  was  also  held  in  the  same  case,  that  the 
legislature  may  designate  a  special  tribunal  to  assess  the  damages  in 
the  particular  instance.  We  very  much  doubt  the  soundness  of  this  de- 
cision where,  as  in  the  jurisdiction  in  which  it  was  made,  there  is  a 
constitutional  provision  prohibiting  the  enactment  of  special  laws,^^ 
but  we  have  no  doubt  that  the  legislature  may,  in  the  absence  of  re- 

°  Henderson  &c.  R.  Co.  v.  Dicker-  three  appointed  by  a  court  of  rec- 
son,  17  B.  Men.  (Ky.)  173,  66  Am.  ord,  a  statute  providing  for  the  ap- 
Dec.  148;  Louisville  &c.  R.  Co.  v.  pointment  of  a  jury  of  more  than 
Barrett,  91  Ky.  487,  16  S.  W.  278,  13  three  and  otherwise  than  by  a  court 
Ky.  Li.  57;  Ames  v.  Lake  Superior  of  record  is  invalid.  People  v.  Har- 
&c.  R.  Co.,  21  Minn.  241;  Koppikus  verstraw,  151  N.  Y.  75,  45  N.  E. 
V.  State  Cap.  Com'rs,  16  Cal.  248;  384.  See  Peterson  v.  Smith,  6  Wash. 
New  Orleans  &c.  R.  Co.  v.  Drake,  60  163,  32  Pac.  1050. 
Miss.  621;  Evansville  &c.  R.  Co.  v.  "  State  v.  Board,  28  Kan.  431.  It 
Miller,  30  Ind.  209.  In  People  v.  is,  indeed,  doubtful  whether  the 
Michigan  &c.  Co.,  3  Mich.  496,  it  court  is  not  in  error  in  holding  that 
was  held  that  the  fact  that  the  the  legislature  had  the  power  to 
landowner  is  not  given  a  right  to  establish  the  road  and  compel  the 
be  heard  as  to  the  selection  of  the  county  to  pay  for  it.  Hoagland  v. 
tribunal  does  not  invalidate  the  Sacramento,  52  Cal.  142;  State  v. 
statute.  See  generally,  Bauman  v.  Hampton,  13  Nev.  439. 
Ross,  167  TJ.  S.  548,  42  L.  ed.  270,  17  "  Where  special  laws  are  not  pro- 
Sup.  Ct.  966;  Canal  Co.  v.  Key,  3  hibited,  then  the  legislature  may  by 
Cranch  C.  C.  (TJ.  S.)  599;  Long's  Ap-  direct  action  establish  a  highway, 
peal,  87  Pa.  St.  114;  Branson  v.  Gee,  People  v.  Flagg,  46  N.  Y.  401;  Peo- 
25  Ore.  462,  86  Pac.  527,  24  L.  R.  pie  v.  Board  of  Supervisors,  112  N. 
A.  355.  Where  the  constitution  re-  Y.  585,  20  N.  E.  549.  But  see  Lang- 
quires  that  compensation  shall  be  ford  v.  County  Com'rs,  16  Minn.  375. 
assessed  by  a  jury  of  not  less  than 


369      TRIBUNALS  FOE  ASSESSMENT  OF  BENEFITS  AND  DAMAGES.      §    314 

strictive  constitutional  provisions,  designate  the  tribunal  -whicli  shall 
assess  benefits  and  damages  in  a  particular  class  of  cases. 

§  313.  (375)  Legislature  cannot  itself  fix  the  compensation. — 

While  the  power  to  determine  the  necessity  for  seizing  the  property 
of  the  citizen  is  legislative,  the  power  to  determine  what  loss  results  to 
the  owner  from  its  seizure  is  judicial,  and  under  our  American  consti- 
tutions, as  we  have  elsewhere  said,  the  legislature  cannot  exercise  ju- 
dicial functions,  and  hence  cannot  determine  the  question  of  the  com- 
pensation to  which  the  landowner  is  entitled.  The  doctrine  of  some  of 
the  courts  and  text  writers^  ^  cannot  be  upheld  without  a  plain  viola- 
tion of  fundamental  principles,  for  if  it  be  granted  that  the  compen- 
sation need  not  be  determined  by  a  judicial  tribunal  and  in  proceed- 
ings of  an  adversary  character,  then  it  must  follow  that  the  legislature 
can  itself  fix  the  compensation,  and  this  is  a  conclusion  interdicted  by 
principle  and  by  authority. '^^ 

§314.  (376)  Legislature  cannot  dictate  what  the  decision  shall  be. 

— A  statute  assuming  to  fetter  the  tribunal  so  that  it  cannot  exercise 
an  impartial  judgment  upon  a  fair  hearing  cannot  stand,  for  it  is  not 
within  the  power  of  the  legislature  to  require  the  question  to  be  sub- 
mitted to  a  body  destitute  of  the  essential  characteristics  of  a  judicial 
tribunal.  It  is  not  enough  that  the  landowner  be  afforded  an  oppor- 
tunity to  be  heard;  he  must  be  given  that  opportunity  in  a  tribunal 
that  has  power  to  hear  and  determine  the  controversy.^*  The  effect  of 
BO  limiting  the  powers  of  the  tribunal  as  to  destroy  freedom  of  judg- 
ment would,  it  is  obvious,  be  to  make  its  adjudication  the  result  of 
bald  legislative  dictation,  and  this  the  constitution  will  not  permit.^" 

"^  Mills   Eminent   Domain,    §    84;  Atl.  857.    See  ante,  §  309  (272)  and 

Bonaparte   v.    Camden    &c.   R.    Co.,  post,  §  320  (281). 

Baldwin   205.     The   case   of  People  "Rich    v.    Chicago,    59    111.    286; 

V.  Smith,  21  N.  Y.  595,  does  not  sup-  Ames  v.  Lake  Superior  &c.,  21  Minn. 

port  the   doctrine  asserted  by  the  241;   People  v.  Kniskern,  54  N.  Y. 

author    referred    to,    for    that    case  52;    Powers'   Appeal,  29   Mich.   504. 

clearly   recognizes   a   different   doc-  The   legislature   cannot  make   arbi- 

trine,  as  it  makes  a  distinction  be-  trary   rules,   nor   burden   the   land- 

tween  proceedings  to  determine  the  owner     with     unjust     restrictions, 

necessity   for    taking   and   proceed-  State  v.  Sewer  Com'rs,  39  N.  J.  L. 

ings  to  determine  the  right  to  com-  667;    Davis  v.   Howell,  47   N.   J.   L. 

pensation.  280;  State  v.  Perth  Amboy,  52  N.  J. 

12  Pennsylvania    R.    Co.    v.    Balti-  L.  132,  18  Atl.  670.     See  also,  John- 
more  &c.  R.  Co.,  60  Md.  263,  14  Am.  son  v.  Town  of  Clontarf,   98  Minn. 
&  Bug.  R.  Cas.  79;  Lebanon  School  281,  108  N.  "W.  521,  523  (citing  text). 
District  v.   Trustees  &c.    (Pa.),  12  ^ Lebanon  School  District  v.  Trus- 
24 — Elliott  R.  and  S. 
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§  315.  (277)  The  necessity  for  the  taking  may  "be  determined  by 
the  legislature. — It  is  in  the  discretion  of  the  legislature  to  directly 
declare  the  necessity  for  the  taking,  but  it  is  not  bound  to  directly 
exercise  this  discretion,  for  it  may  delegate  the  power  of  determining 
that  question  to  appropriate  instrumentalities  of  government.^"  Where 
the  constitution  of  the  state  requires  all  acts  to  be  general,  the  attempt 
to  make  provision  by  a  special  act  would,  as  we  have  indicated,  be 
fruitless,  but  where  there  is  no  such  constitutional  provision,  special 
acts  are  valid.  An  act  is  general*  which  confers  the  right  upon  all 
persons,  and  enables  all  to  take  advantage  of  its  provisions  upon  equal 
terms,  so  that  where  a  right  is  given  the  inhabitants  of  all  corporations 
of  a  similar  character  to  take  advantage  of  the  provisions  of  the  statute, 
it  is  not  in  conflict  with  the  constitution.^^  There  may  be  classifica- 
tion, but,  as  we  have  elsewhere  shown,  the  classification  must  not  be  a 
purely  arbitrary  one.^^ 

§  316.  (378)  Authority  to  appoint  appraisers  and  commissioners. 

— ^The  authority  to  appoint  appraisers,  viewers  and  the  like  is  generally 
delegated  to  the  courts,  and  there  is  some  diversity  of  opinion  upon 
the  question  whether  the  courts  can  exercise  this  power.  It  is  assumed 
by  some  of  the  authorities  that  the  power  of  appointment  is  not  a 
judicial  one,  and  hence  it  is  reasoned,  that,  as  courts  can  only  exercise 
Judicial  power,  they  cannot  make  appointments.  It  is  true  that  courts 
can  only  be  invested  with  judicial  power,^'  and  it  is  also  true  that  the 

tees  &c.  (Pa.)  12  Atl.  857;  Charles  the  meaning  of  state  constitutions 

Biver  Bridge  Co.  v.  Warren  Bridge  when   justly   construed,   and,  while 

Co.,  11  Pet.  (U.  S.)  420,  9  L.  ed.  773,  such  a  tribunal   is  not   always  xe- 

7  Pick.   (Mass.)   344,     See  Tyson  v.  quired   in  order   to   determine   the 

Washington  County,  78  Neb.  211,  110  necessity   of  taking,   yet   there   are 

N.  W.  634,  12  L.  R.  A.   (N.  S.)  350,  usually  other  questions  in  regard  to 

354  (citing  text).  which  judicial  investigation  and  de- 

1°  Backus  V.  Lebanon,  11  N.  H.  19,  termination  are  essential. 

25,  85  Am.  Dec.  466;  Pratt  v.  Brown,  "Robinson   v.    Schenck,   102   Ind. 

3  Wis.  603;  Anderson  v.  Turbeville,  307,   1    N.    E.    698,   and   authorities 

6  Coldw.   (Tenn.)   150;    Smeaton  v.  cited;  Cooley  Const.  Lim.  (5th  ed.), 

Martin,  57  Wis.  364,  15  N.  W.  403;  148. 

State  of  Kansas  v.  Shawnee  Com'rs,  "Post,  Ch.  XXI. 

28  Kan.  431.     See  also,  Gardner  v.  '•Hayburn's    Case,    2    Dallas    (U. 

Essex  County  Com'rs,  183  Mass.  189,  S.)  409n,  1  L.  ed.  436;  United  States 

66  N.  B.  793.    But  unless  there  is  a  v.  Ferreira,  13  How.  (U.  S.)  40n,  14 

tribunal    of    a    judicial    character,  L.   ed.  42;    Ex  parte  Griffiths,   118 

there  cannot  be  due  process  of  law  Ind.  83,  20  N.  E.  513,  10  Am.  St.  107, 

under  the  fourteenth  amendment  to  3  L.  R.  A.  398;  Cooley's  Prineiples 

the  federal  constitution,  nor  within  of  Const.  Law  53. 
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power  of  appointment  is  intrinsically  one  of  an  executive  character,^" 
but  while  this  is  so,  it  is  not  true  that  the  power  of  appointment  is 
invariably  or  exclusively  an  executive  or  a  legislative  one.  The 
truth  is  that  the  power  of  appointment  is  one  possessed  by  all  the 
governmental  departments  and  does  not  belong  exclusively  to  any  one 
of  them.  In  many  cases,  however,  the  power  is  a  judicial  one,  as  in 
the  case  of  referees,  receivers,  administrators,  guardians  and  the  like, 
and  is  possessed  by  the  judiciary  as  one  of  the  indispensable  incidents 
of  its  departmental  sovereignty.^^  The  proceedings  in  assessing  benefits 
and  damages  are  incidental  to  the  exercise  of  judicial  authority,  and 
the  appraisers  are,  in  a  limited  sense  at  least,  agents,  or  as  the  old 
books  say,  "ministers"  of  the  court.^^  In  affirming,  as  we  do  that 
appraisers,  viewers  and  assessors  may  be  appointed  by  the  court,  we 
do  no  more  than  give  effect  to  a  long  existing  rule,  and  one  that  is 
founded  on  sound  principle.^'  It  is  no  doubt  true  that  courts  can  only 
exercise  the  appointing  power  in  cases  where  the  duties  of  the  persons 
appointed  are  judicial  in  their  nature,  or  are  in  a  material  manner  con- 
nected with  judicial  proceedings.  If  the  duties  of  the  position  to  which 
the  person  is  appointed  are  not  judicial  and  are  not  connected  with 
judicial  proceedings,  then  the  judiciary  cannot  rightfully  exercise  a 
general  appointing  power,  since  it  cannot  be  invested  with  any  other 
than  judicial  powers.^*  It  has  been  held  that  proceedings  to  condemn 
are  so  far  in  the  nature  of  a  civil  action  or  suit  that  the  federal  courts 

=«  Taylor  v.  Commonwealth,  3  J.  J.  Rep.  65,  and  2  Elliott  on  Railroads 

Marsh  (Ky.)  401;  State  v.  Barhour,  (2d  ed.),  §§  1015,  1016. 

53  Conn.  76,  55  Am.  Rep.  65;  Ach-  "^We   do   not   affirm   that   courts 

•ley's  Case,  4  Abbott's  Pr.  (N.  Y.)  35.  may  appoint  an  entirely  distinct  and 

"1  State  V.  Noble,  118  Ind.  350,  21  independent  tribunal,  but  what  we 

N.  B.  244,  10  Am.  St.  143,  4  L.  R.  A.  mean  is  that  they  may  appoint  per- 

101;    Striker  v.  Kelly,  2  Denio   (N.  sons  to  discharge  duties  of  a  quasi- 

Y.)  323;  In  re  Cooper,  22  N.  Y.  67.  judicial  nature,  in  matters  of  which 

''^City  of  Terre  Haute  v.  Evans-  the  courts  may  have  general  juris- 

ville  &c.  R.  Co.,  149  Ind.  174,  46  N.  diction.     Prom  the  earliest  to  the 

E.  77,  37  L.  R.  A.   189;    Board  v.  latest  cases  the  power  of  the  courts 

State,  147  Ind.  476,  46  N.  E.  908;  to  appoint  has  been  recognized,  and 

Virginia  &c.  R.  Co.  v.  Elliott,  5  Nev.  if  there  ever  had  been  doubt  upon 

358.     See,  generally,  Rothan  v.  St.  this  question  it  is  removed  by  the 

Louis  &c.  R.  Co.,  113  Mo.  132,  20  S.  practical    exposition    given    to    the 

W.  892;   Central  Branch  &c.  R.  Co.  constitution. 

V.  Atchison  &c.  R.  Co.,  28  Kan.  453.  "»  Smith  v.  Strother,  68  Cal.  194,  8 

But  compare  Pennlman  v.  St.  Johns-  Pac.  852;  In  re  School-Law  Manual, 

bury,  54  Vt.  306;   State  v.  Barbour,  63  N.  H.  574;  Gould  v.  Raymond,  59 

53    Conn.    76,   22   Atl.   686,    55    Am.  N.  H.  260;  Doe  v.  Considlne,  6  Wall. 

(U.  S.)  458,  18  L.  ed.  869. 
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may  carry  into  effect  a  state  statute  by  appointiiig  commissioners  to 
assess  damages.'"' 

§317.  (279)  The  statute  must  provide  for  an  appropriate  tribunal. 

— It  is  the  duty  of  the  legislature  to  take  measures  to  provide  a 
tribunal  for  assessing  benefits  and  damages,  although  the  appointment 
of  the  members  of  the  tribunal  may  be  conferred  upon  the  courts.^* 
If  no  provision  is  made  by  statute  for  such  a  tribunal,  no  appropriation 
of  the  land  can  be  made.^'  Where  there  is  no  constitutional  limitation 
upon  the  power  of  the  legislature  to  select  the  tribunal,  then  it  may 
prescribe  the  number  and  qualification  of  its  members.  Where,  how- 
ever, the  constitution  prescribes  the  character  of  the  tribunal  or  the 
qualification  of  its  members,  the  legislature  must  provide  for  such  a 
tribunal  as  the  constitution  requires.  It  is  not  essential  that  provision 
be  made  for  a  coiamon-law  jury  unless  the  constitution  of  the  state 
requires  a  jury,^^  but  provision  should  be  made  for  some  tribunal  of 


'^  Banigan  v.  City  of  Worcester,  30 
Fed.  392;  Colorado  &c.  R.  Co.  v. 
Jones,  29  Fed.  193. 

^  The  statute  creating  the  tribunal 
must,  of  course,  be  a  constitutional 
one.  Ex  parte  Giambonini,  117  Cal. 
573,  49  Pac.  732.  See  Whitener  v. 
Belknap,  89  Tex.  273,  34  S.  W.  594; 
State  V.  Hudspeth,  59  N.  J.  L.  504,  36 
Atl.  662;  McDermont  v.  Dinnie,  6  N. 
Dak.  278,  69  N.  W.  294. 

"Allen  V.  Jones,  47  Ind.  438,  442; 
Ames  v.  Lake  Superior  &c.  R.  Co.,  21 
Minn.  241;  Pennsylvania  R.  Co.  v. 
Heister,  8  Barr.  (Pa.)  445;  2  Kent's 
Com.  339n.  Tribunals  not  estab- 
lished by  law  can  have  no  legal 
existence,  and  proceedings  before  a 
tribunal  usurping  jurisdiction  not 
legally  conferred  are,  in  the  strictest 
sense,  coram  non  judice.  Great  as 
is  the  legislative  power,  it  is  not 
great  enough  to  authorize  the  seiz- 
ure of  private  property  without  the 
intervention  of  the  judiciary.  The 
judicial  intervention  is  a  useful  and 
effective  check,  and  serves  both  to 
protect  private  property  and  ad- 
vance public  interests.  It  is,  per- 
haps, proper  to  say  that  we  do  not 
mean  the  particular  statute  must 
in  itself  provide  for  a  tribunal,  for 
it  may  make  provision  either  di- 
rectly   or    by    reference    to    other 


statutes  for  the  assessment  of  com- 
pensation by  a  tribunal  established 
by  other  laws. 

=«Bauman  v.  Ross,  167  U.  S.  548, 
42  L.  ed.  270, 17  Sup.  Ct.  966;  United 
States  V.  Jones,  109  U.  S.  513,  27  L. 
ed.  1015,  3  Sup.  Ct.  346;  In  re  Brad- 
ley, 108  Iowa  476,  79  N.  W.  280; 
Bajtimore  &c.  R.  Co.  v.  Baltzell,  75 
Md.  94,  23  Atl.  74;  City  of  St.  Joseph 
V.  Geiwitz,  148  Mo.  210,  49  S.  W. 
1000;  United  States  v.  Engerman, 
46  Fed.  176;  State  v.  Heppenheimer, 
54  N.  J.  L.  268,  23  Atl.  664;  In  re 
Condemnation  &c.,  19  R.  I.  326,  33. 
Atl.  448;  State  v.  Jones,  139  N.  Car. 
613,  52  S.  E.  240,  2  L.  R.  A.  (N.  S.) 
313n;  Seanor  v.  Board  of  Com'rs,  13 
Wash.  48,  42  Pac.  552;  Martin  v. 
Tyler,  4  N.  Dak.  278,  60  N.  W.  392, 
25  L.  R.  A.  838;  Ross  v.  Prante,  17 
N.  Dak.  266,  115  N.  W.  833  (jury- 
drainage  commissioners) ;  Lipes  v. 
Hand,  104  Ind.  503,  1  N.  E.  871,  4  N. 
B.  160.  See  State  v.  City  of  Osh- 
kosh,  84  Wis.  548,  54  N.  W.  1095; 
Chicago  &c.  R.  Co.  v.  Elliott,  108  Mo. 
321,  18  S.  W.  901.  Where  a  jury  Is 
required  by  the  constitution  it  must 
be  such  as  that  instrument  pre- 
scribes. Jacksonville  &c.  R.  Co.  v. 
Adams,  33  Fla.  608,  15  So.  257,  24 
L.  R.  A.  272n. 
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a  judicial  character.^'  The  landowner  is  not  always  entitled  to  a  jury 
as  a  matter  of  right,  but  where  the  constitution  provides  that  the 
damages  shall  be  assessed  by  a  jury,  a  statute  providing  for  an  assess- 
ment by  a  different  tribunal  will  be  void.  Where  a  jury  is  required  by 
the  constitution  and  there  are  no  explanatory  words,  it  is  held  to 
require  a  jury  of  twelve  men,  for  the  general  rule  is  that  the  word 
jury  means  the  tribunal  established  by  the  common  law.'" 

§  318.  Jury  not  required  by  ordinary  constitutional  guarantee  of 
trial  by  jury. — ^The  ordinary  provision  of  the  state  constitutions,  in 
most  states,  that  the  right  to  trial  by  jury  shall  remain  inviolate,  or  as 
theretofore  practiced,  does  not  give  the  right  to  trial  by  jury  in  con- 
demnation proceedings,  for,  in  most  states,  as  at  common  law,  there 
was  no  right  to  a  jury  trial,  and  it  was  not  the  usual  practice,  in  such 
cases.'^  And  it  has  also  been  held  that  when  condemnation  proceedings 
instituted  under  a  state  statute  are  transferred  to  a  United  States 
court  a  jury  trial  is  not  required  in  the  latter  court  if  it  is  not  required 
in  the  state  where  the  proceedings  originated.^^ 

§  319.  (280)  Rights  of  landowner  where  a  jury  is  required — Jury 
on  appeal. — ^Where  a  jury  is  required,  by  law,  it  is  held  that  it  is  es- 
sential that  the  landowner  be  given  an  opportunity  to  examine  and 

=°  Charles  River  Bridge  v.  "Warren  17;  People  v.  Blake,  19  Cal.  579;  An- 

Bridge,  11  Pet.  (U.  S.)  420,  9  L.  ed.  derson  v.  Caldwell,  91  Ind.  451,  46 

773,  7  Pick.    (Mass.)    344;    Rich  v.  Am.  Rep.   613;    In  re  Bradley,   108 

Chicago,   59    111.   286,   293;    Cook  v.  Iowa  476,  79  N.  "W.  280;  City  of  Min- 

South  Park,   61  111.   115;   Ames  v.  neapolis  v.  Wilkin,  30  Minn.  140,  14 

Lake  Superior  &c.  R.  Co.,  21  Minn.  N.  W.  581;  Bruggerman  v.  True,  25 

241;  Vanhorne  v.  Dorrance,  2  Dall.  Minn.  123;   Baltimore  Belt  R.  Co.  v. 

(U.  S.)  304, 1  L.  ed.  391;  Langford  v.  Baltzell,  75  Md.  94,  23  Atl.  74;   City 

Co.  Comr's,  16  Minn.  375;  San  Fran-  of  Kansas  v.  Hill,  80  Mo.  535;  Back- 

cisco  v.  Scott,  4  Cal.  114;  Lumsden  us  v.  Lebanon,  11  N.  H.  19,  !5  Am. 

V.  Milwaukee,  8  Wis.  485.  Dec.  466;    Scudder  v.  Trenton   &c. 

™Lamb  v.  Lane,  4  Ohio  St.  167;  Co.,  1  N.  J.  Eq.  694,  23  Am.  Dec.  756; 

Wabash  R.  Co.  v.  Coon  Run  Drain-  Pennsylvania   R.   Co.   v.   First  Ger- 

age  &c.  Dist.,  194  111.  310,  62  N.  B.  man  Lutheran  Congregation,  53  Pa. 

679;    Clark  v.   Utica,  18  Barb.    (N.  St.  445.     But  see  Chadwick  v.  Pro- 

Y.)  451;   Cooley's  Const.  Lim.   (4th  prietors,  2  Dauer  Abr.  686;  Andover 

ed.)  394;  2  Dillon's  Municipal  Corp.,  &c.  Turnp.  Co.  v.  Middlesex  County 

§  618.     But   otherwise,   where    the  Com'rs,  18  Pick   (Mass.)    486;    Day 

constitution  does  not  require  an  or-  v.  Stetson,  8  Me.  365,  with  which 

dinary  jury  it  may  be  made  to  con-  compare,     however,     Fairbanks    v. 

sist  of  a  smaller  number.    McManus  Commonwealth,  183  Mass.  373,  67  N. 

V.  McDonough,  107  111.  95;  Pearson  E.  335,  and  Ingram  v.  Maine  Water 

V.  Yewdall,  95  U.  S.  294,  24  L.  ed.  Co.,  98  Me.  566,  57  Atl.  893. 
436.  "'Postal  Tel.  Cable  Co.  v.  Southern 

='  Cairo  &c.  R.  Co.  v.  Trout,  32  Ark.  Ry.  Co.,  122  Fed.  156. 


330 


EOADS  AND   STEEETS. 


374 


challenge  the  jurors.'*  Where  there  is  a  right  of  appeal  and  an  oppor- 
tunity for  a  final  trial,  it  is  clear  upon  priuciple,  and  it  is  so  held  by 
the  better  reasoned  cases,  that  the  doctrine  declared  by  the  authorities 
last  cited  cannot  prevail,  for  it  is,  in  any  event,  sufficient  that  the  right 
to  a  jury  trial  with  its  ordinary  incidents  be  provided  for  on  an  appeal 
from  the  judgment  of  the  tribunal  appointed  to  assess  the  benefits  and 
damages.**  The  preliminary  hearing  is  one  thing,  the  final  decision 
quite  another. 

§  320.  (881)  Impartial  tribunal  must  be  provided — Effect  of  pro- 
viding for  an  appeal. — The  constitution,  justly  interpreted,  requires 
that  the  question  of  compensation  shall  be  determined  by  an  impartial 
tribunal.  It  is  not  competent  for  the  legislature  to  select  interested 
persons,*^  nor  to  provide  that  the  property  shall  be  paid  for  at  prices 
stated  in  a  schedule  engrafted  on  the  statute.**  Nor  is  it  ordinarily 
competent  for  the  legislature  to  provide  that  the  compensation  may  be 


''People  V.  Tallman,  36  Barb.  (N. 
Y.)  222;  Boonvllle  v.  Ormrod'a 
Adm'r,  26  Mo.  193;  People  v.  Blake, 
19  Cal.  579;  Cooley's  Const.  Lim. 
(4tli  ed.)  704.  See  also,  Capital 
Trac.  Co.  v.  Hof,  174  U.  S.  1,  43  L. 
ed.  873,  19  Sup.  Ct.  580;  Archer  v. 
Levee  Inspectors,  128  Fed.  125; 
Michigan  Cent.  R.  Co.  v.  Spring 
Creek  Drainage  Dist.,  215  111.  501, 
74  N.  B.  696;  Peirson  v.  Boston  El. 
R.  Co.,  191  Mass.  223,  77  N.  E.  769. 

"Lamb  v.  Lane,  4  Ohio  St.  167; 
Matter  of  Wells  Co.  Road,  7  Ohio 
St.  16;  Cairo  &c.  R.  Co.  v.  Trout,  32 
Ark.  17;  Bass  v.  City  of  Ft.  Wayne, 
121  Ind.  389,  23  N.  E.  259;  Maxwell 
v.  Board,  119  Ind.  20,  19  N.  E.  617, 
21  N.  B.  453;  Reckner  v.  Warner,  22 
Ohio  St.  275;  Hapgood  v.  Doherty, 
8  Gray  (Mass.)  373;  Flint  River  Co. 
v.  Foster,  5  Ga.  194,  48  Am.  Dec. 
248n;  Steuart  v.  Mayor,  7  Md.  500. 
See  also,  Ex  parte  Reynolds,  52  Ark. 
330,  12  S.  W.  570;  People  v.  Haver- 
straw,  80  Hun  (N.  Y.)  S85,  30  N.  Y. 
S.  325;  Town  of  Dell  Rapids  v.  Irv- 
ing, 7  S.  Dak.  310,  64  N.  W.  149,  29 
L.  R.  A.  861;  Archer  v.  Levee  In- 
spectors, 128  Fed.  75;  Shively  v. 
Lankford,  174  Mo.  535,  74  S.  W.  835. 
Of  course  where  an  appeal  is  given 
and  a  jury  may  be  called  on  appeal 
the  ordinary  rules  as  to  the  right  of 


challenge  govern.  But  even  on  ap- 
peal the  statute  may  provide  for.  a 
trial  by  the  court.  And  the  right  to 
a  jury  may  be  waived.  Chicago  &c. 
R.  Co.  V.  Hock,  118  111.  587,  9  N.  B. 
205;  Beynom  v.  Brandywine  &c. 
Turnp.  Co.,  39  Ind.  129;  Borgman  v. 
Detroit,  102  Mich.  261,  60  N.  H.  696; 
Chowan  &c.  R.  Co.  v.  Parker,  105  N. 
Car.  246,  11  S.  E.  328. 

»=  Chase  v.  City  of  Evanston,  172 
111.  403,  50  N.  E.  241;  Appeal  of  City 
of  Allegheny,  178  Pa.  St.  325,  35  Atl. 
922;  City  of  Terre  Haute  v.  Evans- 
vllle  &c.  R.  Co.,  149  Ind.  174,  46  N. 
E.  77,  37  L.  R.  A.  189;  Hunt  v.  City 
of  Chicago,  60  111.  184;  Shreve  v. 
Town  of  Cicero,  129  III.  226,  21  N.  E. 
815.  See  also,  Tucker  v.  City  of 
Paris  (Tex.  Civ.  App.),  99  S.  W. 
1127.  In  Douglass  v.  Byrnes,  63 
Fed.  16,  a  report  was  set  aside  be- 
cause one  of  the  commissioners, 
after  entering  upon  his  duties,  was 
retained  by  one  of  the  parties  as  an 
attorney.  And  in  In  re  Conant,  102 
Me.  477,  67  Atl.  564,  120  Am.  St. 
512,  where  a  townway  was  laid  out 
by  two  selectmen,  one  of  whom 
signed  the  petition  and  return,  their 
action  was  held  invalid. 

"  Cunningham  v.  Campbell,  33  Ga. 
625;  Cox  v.  Cummings,  33  Ga.  549; 
Kramer  v.  Cleveland,  5  Ohio  St.  140. 
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fixed  by  the  corporation  seeking  to  condemn  the  land,  nor  that  it  be 
fixed  by  an  agent  or  officer  of  such  corporation.^''  It  has,  however, 
been  held  that  where  there  is  a  right  of  appeal,  or  where  there  is 
authority  in  a  court  of  competent  jurisdiction  to  review  the  proceed- 
ings, the  common  council  of  a  city  seeking  to  appropriate  the  land 
may  appoint  the  commissioners  to  appraise  the  benefits  and  damages.^' 
In  such  cases,  however,  the  statute  must  not  give  the  corporation 
gi'eater  privileges  or  advantages  than  those  awarded  the  landowner.^" 
It  is  not  competent  for  the  legislature  to  invest  the  common  council 
of  a  municipal  corporation  with  authority  to  finally  or  conclusively 
assess  compensation  to  an  owner  whose  land  is  seized  for  a  street.*" 

§  321.  (382)  Legislative  discretion — Interest  that  disqualifies. — 

While  it  is  essential  that  an  impartial  tribunal  shall  be  provided 
for  the  assessment  of  benefits  and  damages,  the  character  of  the  tribu- 
nal, except  in  cases  where  the  constitution  designates  it,  or  otherwise 
limits  the  legislative  power,  may  be  determined  and  prescribed  by  the 
legislature.  It  is  not  even  necessary  that  the  members  of  the  tribunal 
should  be  selected  from  citizens  of  the  county.*^  Where  the  statute  re- 
quires that  the  appraisers,  viewers,  commissioners,  or  surveyors,  shall 
possess  designated  qualifications,  as  that  they  shall  be  freeholders  or  the 
like,  they  must  be  selected  from  persons  possessing  such  qualifications. 
If  one  of  the  persons  selected  is  directly  interested  in  the  opening  of  the 
proposed  street  or  road  he  should  be  deemed  disqualified  on  the  ele- 

"  Powers  T.   Bears,   12  Wis.  213,  121  Ind.  389,  23  N.  E.  259;  Maynes  v. 

78  Am.  Dec.  733;   Hessler  v.  Drain-  Moore,  16  Ind.  116;  Flournoy  v.  City, 

age  Com.,  53  111.  105.  See  also,  Howe  17  Ind.  169,  79  Am.  Dec.  468n.     See 

V.  Rochester,  15  Barb.  (N.  Y.)   517;  also,    Fulton    v.    Dover,    8    Houst. 

Rhine   v.    McKinney,    53    Tex.    854.  (Del.)    78;    State  v.   Jones,   139   N. 

But  see  when  land  is  taken  by  state  Car.  613,  52  S.  E.  240,  242,  2  L.  R.  A. 

or  United  States,  Koppikus  v.  State  (N.  S.)   313   (citin&  text).     But,  as 

Cap.  Com'rs,  16  Cal.  248;   Morris  v.  we  think,  the  right  of  appeal  must 

Comptroller,  54  N.  J.  L.  268,  23  Atl.  not  be  unjustly  limited  or  burdened. 

664;    Shoemaker   v.    United    States,  Just  how   far   the   legislature   may 

147  U.  S.  282,  37  L.  ed  170,  13  Sup.  limit  the  right  of  appeal  where  in- 

Ct.  361.    That  an  impartial  tribunal  terested  persons  are  suffered  to  act 

shall  be  provided  is,  as  we  have  in-  as  commissioners  or  appraisers  in 

dicated,  required  by  the  fourteenth  the  preliminary  proceeding,  it  is  dif- 

amendment  to  the  federal  constitu-  flcult  to  determine, 

tion,   but  much   is   yet   left   to   the  ™  Paul  v.  Detroit,  32  Mich.  108. 

judgment  of  the  state  legislature  as  •  ">  Lumsden  v.  Milwaukee,  8  Wis. 

to  the  character  of  the  preliminary  485.   See  authorities,  supra,  note  37; 

tribunal  and  the  mode  of  procedure,  also,  City  of  Paris  v.  Tucker,  101 

^  McMicken  v.  Cincinnati,  4  Ohio  Tex.  99,  104  S.  W.  1046. 

St.  394;  Bass  v.  City  of  Ft.  Wayne,  "People  v.  Lake,  33  Cal.  487. 
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mentary  principle  that  no  man  can  be  a  judge  in  his  own  ease,*"  but 
a  mere  general  interest,  as  that  of  an  inhabitant  of  a  town,  city,  or 
county,  should  not,  as  it  seems  to  us,  be  deemed  to  render  him  incompe- 
tent/* although  on  this  point  there  is  some  conflict  of  authority. 

§  322.  (283)  Waiver  of  objections. — ^The  doctrine  of  waiver  ap- 
plies in  proceedings  under  the  right  of  eminent  domain  with  substan- 
tially the  same  force  that  it  does  in  ordinary  legal  proceedings.  One 
wlio  with  knowledge  of  the  facts  constituting  a  disqualification  has 
a  lawful  opportunity  to  object  must  avail  himself  of  the  opportunity 
or  he  will  be  deemed  to  have  waived  objections  to  the  competency  of 
commissioners  or  appraisers.**  It  is,  however,  essential  that  the  party 
should  have  notice  of  the  disqualification  or  be  chargeable  with  notice.*" 

§  323.  (284)  Tribunals  in  which  proceedings  are  usually  begun — 
Nature  of. — In  almost  all  of  the  states  the  original  proceedings  are  had 
before  local  tribunals,  as  boards  of  supervisors,  boards  of  conxmis- 


*^Gilsey  v.  Cincinnati  &c.  R.  Co., 
4  Ohio  St.  308;  Lexington  v.  Long, 
31  Mo.  369;  Foot  v.  Stiles,  57  N.  Y. 
399;  Readington  v.  Dilly,  24  N.  J.  L. 
209;  Menges  v.  Albany,  56  N.  Y.  874; 
Clifford  v.  Com'rs,  59  Me.  262;  State 
V.  Delesdernier,  11  Me.  473;  State  v. 
Crane,  36  N.  J.  L.  394;  Friend,  Ap- 
pellant, 53  Me.  387;  Rock  Island  &c. 
R.  Co.  V.  Lynch,  23  Ii;i.  597;  High  v. 
Ditching  Association,  44  Ind.  356; 
Taylor  v.  Commissioners,  105  Mass. 
225, 

"State  V.  Crane,  36  N.  J.  L.  394; 
City  of  Minneapolis  v.  Wilkin,  30 
Minn.  140,  14  N.  "W.  581;  Bradley  v. 
Frankfort,  99  Ind.  417;  Bass  v.  City 
of  Ft.  Wayne,  121  Ind.  389,  23  N.  B. 
259;  Chase  v.  Rutland,  47  Vt.  393. 
See,  as  to  ordinary  jurors.  Common- 
wealth v.  Brown,  147  Mass.  585,  18 
N.  E.  587,  9  Am.  St.  736,  1  L.  R.  A. 
620;  State  v.  Williams,  30  Me.  484; 
Diveny  v.  Elmira,  51  N.  Y.  506; 
Kendall  v.  City  of  Albia,  73  Iowa 
241,  34  N.  W.  833;  Middletown  r. 
Ames,  7  Vt.  166;  Doyal  v.  State,  70 
Ga.  134.  For  collection  of  authori- 
ties, see  1  Elliott  Gen.  Prac,  §  518, 
notes.  See  also,  as  to  kinship  or 
similar  interest,  Markley  v.  Rudy, 
115  Ind.  533,  18  N.  B.  50;    High  v. 


Big  Creek  &e.  Assn.,  44  Ind.  356; 
Rochester  &c.  R.  Co.  v.  Tolan,  116 
App.  Div.  (N.  Y.)  696,  101  N.  Y.  S. 
433. 

"Towns  V.  Stoddard,  30  N.  H.  23; 
Ipswich  V.  Essex,  10  Pick.  (Mass.) 
519;  Groton  v.  Hurburt,  22  Conn. 
178;  Inhabitants  v.  County  &c.,  1 
Mete.  (Mass.)  336;  Walker  v.  Rail- 
road Co.,  3  Cush.  (Mass.)  1;  In  re 
Wells  County  Road,  7  Ohio  St.  16; 
Steele's  Pet.,  44  N.  H.  220;  Super- 
visors V.  Stout,  9  W.  Va.  703;  Robb 
V.  Bachman,  38  Ohio  St.  423.  See 
also,  Peirson  v.  Boston  El.  Ry.  Co., 
191  Mass.  223,  230,  77  N.  E.  769;  Co- 
lumbia Heights  Realty  Co.  v.  Mc- 
Farland,  31  App.  D.  C.  112.  But  see 
where  public  is  to  pay  the  compen- 
sation, Hanlon  v.  Westchester 
County,  57  Barb.  (N.  Y.)  383. 

■^As  to  notice  being  essential  to 
the  existence  of  a  waiver,  see  Giles 
V.  Caines,  3  Caines  (N.  Y.)  107; 
Newberry  v.  Purnival,  56  N.  Y.  638. 
See  also,  Elliott  Appellate  Proc, 
§  676.  In  Small  v.  Buchanan,  165 
Ind.  549,  76  N.  E.  167,  169  (citing 
text) ,  it  was  held  that  there  was  no 
waiver  as  there  was  a  seasonable 
objection.  Compare  Mercer  County 
V.  Wolff,  237  111.  74,  86  N.  E.  708. 
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sioners,  county  judges  and  common  councils ;  but  whatever  may  be  the 
title  of  the  tribunal  upon  which  the  authority  to  direct  the  opening  of 
streets  and  roads  is  conferred,  its  authority  is,  in  such  matters,  of  a 
judicial  nature.^"  These  tribunals  are  not  always,  in  the  strict  sense 
of  the  term,  courts,  but  when  acting  in  the  matter  of  opening  streets 
and  roads  they  are  engaged  in  the  exercise  of  judicial  functions.  The 
landowner  "is  entitled  to  have  an  impartial  tribunal  with  the  usual 
rights  and  privileges  which  attend  judicial  investigations."*'  We  can- 
not avoid  the  conclusion  that  some  of  the  courts  have  departed  from 
principle  in  holding  that  the  inferior  tribunals  in  which  the  proceed- 
ings originate  may  be  administrative,  and  that  the  statute  need  not 
yield  the  landowner  the  rights  and  privileges  which  are  the  usual  inci- 
dents of  judicial  proceedings.  Boards  of  commissioners  and  boards  of 
supervisors  are,  when  engaged  in  hearing  controversies  respecting  the 
opening  of  roads  and  streets,  regarded  as  courts  of  limited  statutory 
jurisdiction.*^  Such  boards  possess  power  of  a  judicial  nature  and 
also  administrative  and  ministerial  powers,**  but  in  hearing  highway 
cases  they  exercise  judicial  functions. 

§  324.  (285)  Jurisdiction  of  inferior  tribunals  must  appear  of 
record. — It  is  essential  to  the  validity  of  these  proceedings  that  the 
tribunal  before  which  they  are  prosecuted  should  have  jurisdiction  both 
of  the  subject-matter  and  of  the  persons  of  those  whose  land  is  sought 

« State  V.  Richmond,  6  Foster  (N.  462;  Board  v.  State,  61  Ind.  75; 
H.)  235;  State  v.  Macdonald,  26  Stone  v.  Augusta,  46  Me.  127.  See 
Minn.  445,  449,  4  N.  W.  1107;  In  also,  Chicago  &c.  R.  Co.  v.  Chamber- 
Matter  of  Canal  Street,  11  Wend,  lain,  84  111.  333;  Northern  P.  T.  Co. 
(N.  Y.)  154;  Board  of  Com'rs  v.  v.  City  of  Portland,  14  Ore.  24,  13 
Minnear,  72  Kan.  326,  83  Pac.  828;  Pac.  705.  A  jury  of  inquest  is  not  a 
State  V.  Miller,  110  Mo.  App.  542,  85  court.  Grand  Rapids  &c.  Co.  v. 
S.  "W.  912;  Boston  El.  R.  Co.  v.  Chesebro,  74  Mich.  466,  42  N.  W.  66. 
Presho,  174  Mass.  99,  54  N.  E.  348;  '"Platter  v.  Board,  103  Ind.  360,  2 
Toluca  &c.  R.  Co.  v.  Haws,  194  111.  N.  E.  544;  Perrine  v.  Farr,  2  Zabr. 
92,  62  N.  E.  312;  Highway  Com'rs  (N.  J.)  356;  Paul  v.  Hussy,  S5  Me. 
V.  Jackson,  61  111.  App.  381;  Gulf  97;  Shue  v.  Com'r,  41  Mich.  638,  2 
&c.  R.  Co.  V.  Ft.  Worth  &c.  R.  Co.,  N.  W.  808;  Milton  v.  Com'r,  40  Mich. 
86  Tex.  537,  26  S.  W.  54.  But  see  229;  Harrington  v.  People,  6  Barb. 
Town  of  Glasgow  v.  Matthews,  106  (N.  Y.)  607;  Turner  v.  Stanton,  42 
Va.  14,  54  S.  E.  991.  Mich.  506,   4  N.  W.   204;    Adney  v. 

"New  York  &c.  Co.  v.  Long,  69  Vernon,  3  Lev.  243;  Grumon  v.  Ray- 
Conn.  424,  37  Atl.  1070.  Citing  Searl  mond,  1  Conn.  40,  6  Am.  Dec.  200; 
v.  School  District,  124  V.  S.  197,  31  Mills  v.  Martin,  19  Johns.  (N.  Y.) 
L.  ed.  415,  8  Sup.  Ct.  460;  Ames  v.  7;  Morgan  v.  Dyer,  10  Johns.  (N. 
Railroad  Co.,  21  Minn.  241.  Y.)   161;    Morrow  v.  Weed,  4  Iowa 

«  Doctor  V.  Hartman,  74  Ind.  221;  77,  66  Am.  Dec.  122. 
White  V.  Conover,  5  Blackf.  (Ind.) 
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to  be  appropriated.  There  is  some  diversity  of  opinion,  but  the  weight 
of  authority  is  that  the  jurisdiction  must  appear  on  the  face  of  the 
record,°°  and  there  are  some  cases  that  go  so  far  as  to  hold  that  the 
presumption  is  against  jurisdiction  unless  the  face  of  the  record  dis- 
closes facts  which  confer  jurisdiction.^^  There  is  also  much  conflict 
of  authority  as  to  what  constitutes  jurisdiction  of  the  subject  in  such 
a  sense  as  to  entitle  the  proceedings  to  the  benefit  of  the  presumption 
that  jurisdiction  existed.  It  seems  to  us  that  where  jurisdiction  over 
an  entire  subject  is  conferred  upon  a  court,  even  though  it  be  one  of 
inferior  jurisdiction,  the  presumption  should  be  in.  favor  of  the  exist- 
ence of  jurisdiction,  but  the  weight  of  authority  is  opposed  to  this 
view.^^  We  think,  however,  that  there  is  a  distinction  between  an 
established  court  and  a  mere  temporary  tribunal  created  for  a  special 
purpose. 

§  325.  (286)  Where  jurisdiction  is  shown  the  presumption  is  in 
favor  of  the  regularity  of  the  proceedings. — It  is  generally  agreed 
that  if  the  record  aflBrmatively  shows  jurisdiction,  then  the  same  pre- 


">  People  V.  Brown,  23  Colo.  425,  48 
Pac.  661;  State  v.  Hemsley,  59  N.  J. 
L.  149,  35  Atl.  795.  See  also.  Grad- 
ing Bledsoe  Hill  v.  Bledsoe,  200  Mo. 
630,  98  S.  W.  631;  Letherman  v. 
Hauser,  77  Neb.  731,  110  N.  W.  745. 
But  compare  Todd  v.  Crall,  167  Ind. 
48,  77  N.  B.  402,  and  cases  there 
cited;  Central  R.  Co.  v.  Borough  of 
Seabright  (N.  J.),  64  Atl.  131,  and 
authorities  last  cited  in  next  follow- 
ing note. 

"Thatcher  v.  Powell,  6  Wheat. 
(U.  S.)  119,  5  L.  ed.  221;  Dyekman 
V.  Mayor,  5  N.  Y.  434;  Smith  v.  Rice, 
11  Mass.  507;  Schell  v.  Leland,  45 
Mo.  289;  Central  R.  Co.'s  Appeal, 
102  Pa.  St.  38.  See  also,  Williams 
V.  Board,  37  Colo.  55,  84  Pac.  1109. 
As  holding  a  somewhat  different 
doctrine,  see  Elliott  v.  Peirsol,  1 
Pet.  (U.  S.)  328,  7  L.  ed.  'l64;  Bar- 
ney v.  Saunders,  16  How.  (U.  S.) 
535,  14  L.  ed.  1047;  McPherson  v. 
Cunllff,  11  S.  &  R.  (Pa.)  442; 
Wright  V.  Marsh,  2  G.  Greene 
(Iowa)  95;  Markle  v.  Board,  46 
Ind.  96;  State  v.  Shreeve,  3  Gr.  (N. 
J.)  57;  Robinson  v.  Mathwick,  5 
Neb.  252. 

°^As  supporting  our  opinion,  see 


Thomas  v.  Churchill,  84  Me.  446,  24 
Atl.  899;  Cyr  v.  Dufour,  62  Me.  20; 
Turner  v.  Conkey,  132  Ind.  248,  31 
N.  B.  777,  32  Am.  St.  251;  Alexander 
V.  Gill,  130  Ind.  485,  30  N.  B.  525; 
Chicago  &c.  R.  Co.  v.  Sutton,  130 
Ind.  405,  30  N.  E.  291;  McCoy  v. 
Able,  131  Ind.  417,  30  N.  E.  528,  31 
N.  B.  453;  Merriman  v.  Morgan,  7 
Ore.  68;  Hahn  v.  Kelly,  34  Cal.  391, 
94  Am.  Dec.  742;  Coit  v.  Haven,  30 
Conn.  190,  79  Am.  Dec.  244;  Cook  v. 
Bangs,  31  Fed.  640.  See  1  Elliott 
Gen.  Prac,  §§  151,  152,  154,  238,  and 
notes,  where  the  authorities  are  col- 
lected. See  also.  Van  Fleet  Collat- 
eral Attack  874;  Freeman  Judg- 
ments, §  122.  As  opposed  to  the 
text,  see  Linn  v.  Kyle,  1  Walker 
(Miss.)  315;  Hanna  v.  Morrow,  43 
Ark.  107;  Victor  &c.  Co.  v.  Justices, 
18  Nev.  21,  1  Pac.  831;  Tompert  v. 
Lithgow,  1  Bush  (Ky.)  176;  Pulmer 
V.  Oakley,  2  Doug.  (Mich.)  483,  47 
Am.  Dec.  41;  Goulding  v.  Clark,  34 
N.  H.  148;  Tucker  v.  Harris,  13  Ga. 
1,  58  Am.  Dec.  488.  See  authorities 
in  notes  to  Elliott  Gen.  Prac,  §§  256, 
257;  Todd  v.  Crail,  167  Ind.  48,  77  N. 
B.  402,  and  cases  there  cited. 
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sumptions  will  be  indulged  in  favor  of  proceedings  of  an  inferior 
court  as  are  indulged  in  favor  of  proceedings  in  courts  of  general 
jurisdiction.^'  In  order  to  give  rise  to  this  presumption,  the  rule  is, 
according  to  the  decided  weight  of  authority,  that  the  record  must 
show  the  facts  essential  to  the  existence  of  jurisdiction.  In  the  absence 
of  such  facts  the  presumption  is  against  the  validity  of  the  proceed- 
ings.^* 

§  326.  (287)  Judgment  as  to  the  existence  of  jurisdictional  facts. 

— The  judgment  of  an  inferior  court  upon  jurisdictional  facts  is  gen- 
erally regarded  as  conclusive,  and  where  there  is  a  judgment  necessarily 
affirming  that  jurisdiction  exists,  and  this  judgment  could  not  have 
been  pronounced  without  passing  upon  jurisdictional  facts,  it  will  be 
conclusive  as  against  all  collateral  attacks.'"  Such,  at  least,  is  the  rule 


■^  Grady  v.  Dundon,  30  Ore.  3S3,  47 
Pac.  915;  State  v.  Myers,  20  Ore. 
442,  26  Pac.  307;  Bewley  v.  Graves, 
17  Ore.  274,  20  Pac.  322;  Haskell  v. 
Haven,  3  Pick.  (Mass.)  404;  Baker 
V.  Runnels,  3  Fair.  (Me.)  235;  Mer- 
ritt  V.  Baldwin,  6  Wis.  439;  Com- 
monwealth V.  Brown,  123  Mass.  410; 
Lawson  Presumptive  Ev.,  34;  Reeves 
V.  Townsend,  2  Zabr.  (N.  J.)  396; 
Morrow  v.  Weed,  4  Clarke  (Iowa) 
77;  Fox  v.  Hoyt,  12  Conn.  491,  31 
Am.  Dec.  760;  Wilson  v.  Wilson,  18 
Ala.  176.  See  also,  Tucker  v.  Har- 
ris, 13  Ga.  1,  58  Am.  Dec.  488;  Rod- 
erigas  v.  East  River  Institute,  63  N. 
y.  460,  20  Am.  Rep.  555;  Wells  v. 
Stevens,  2  Gray  (Mass.)  115;  Steen 
V.  Bennett,  24  Vt.  303;  Chicago  &c. 
R.  V.  Chamberlain,  84  111.  333; 
Shields  v.  Ross,  158  111.  214,  41  N.  E. 
985,  989;  Chesapeake  &c.  R.  Co.  v. 
Washington  &c.  R.  Co.,  99  Va.  715, 
40  S.  E.  20;  Graves  v.  Middleton,  137 
Ind.  400,  37  N.  E.  157;  Brown  v. 
Greenfield  Tp.,  109  Mich.  557,  67  N. 
W.  566;  State  v.  Hinchman,  27  Pa. 
St.  479;  Reid  v.  Spoon,  66  N.  Car. 
415;  Comstock  v.  Crawford,  3  Wall. 
(U.  S.)  396,  18  L.  ed.  34. 

"  People  V.  Brown,  23  Colo.  425,  48 
Pac.  661;  State  v.  Washoe  County, 
5  Nev.  317;  Johnson  v.  Eureka 
County,  12  Nev.  28;  Plunner  v.  In- 
habitants &c.,  32  Me.  566;  Rosen- 
thal V.  Madison  &c.  Plank  Co.,  10 
Ind.  358;  Cameron  v.  Wasco  County, 


27  Ore.  318,  41  Pac.  160;  Latimer  v. 
Tillamook  County,  22  Ore,  291,  29 
Pac.  734.  See  also,  Chamblee  v. 
Cole,  128  Ala.  649,  30  So.  630;  Mat- 
ter of  Baker,  173  N.  Y.  249,  65  N.  E. 
1100.  But  in  some  Jurisdictions 
at  least,  such  facts  may  be  otherwise 
shown.  Todd  v.  Crail,  167  Ind.  48, 
77  N.  E.  402,  and  cases  cited. 

I"  Porter  v.  Stout,  73  Ind.  3;  Rod- 
erigas  v.  East  River  Institute,  63  N. 
Y.  460,  20  Am.  Rep.  555;  Grignon  v. 
Astor,  2  How.  (U.  S.)  319,  11  L.  ed. 
283;  Porter  v.  Purdy,  29  N.  Y.  106; 
Evansville  &c.  R.  Co.  v.  City  of  Ev- 
ansville,  15  Ind.  395;  Board  of 
Com'rs  V.  Aspinwall,  21  How.  (U. 
S.)  539,  16  L.  ed.  155;  Blssell  v.  City 
of  Jeffersonville,  24  How.  (U.  S.) 
287,  16  L.  ed.  664;  Town  of  Coloma 
V.  Eaves,  92  U.  S.  484,  23  L.  ed.  579; 
Commissioners  v.  Belles,  94  U.  S. 
104,  24  L.  ed.  46;  Potter's  Dwarris' 
Statutes  299;  Chicago  &c.  R.  Co.  v. 
Chamberlain,  84  111.  333,  335;  De 
Puy  V.  City  of  Wabash,  133  Ind.  336, 
32  N.  E.  1016,  1017;  Todd  v. 
Crail,  167  Ind.  48,  77  N.  E.  402; 
Henllne  v.  People,  81  111.  269;  Mc- 
Bneney  v.  Town  of  Sullivan,  125 
Ind.  407,  25  N.  E.  540;  Goodwin  v. 
Sims,  86  Ala.  102,  5  So.  587,  11  Am. 
St.  21;  Wyatt's  Admr.  v.  Rambo,  29 
Ala.  510,  68  Am.  Dec.  S9;  Agry  v. 
Betts,  12  Me.  415.  See  authorities 
cited  in  1  Elliott  Gen.  Prac,  §  260, 
note. 
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in  many  jurisdictions,  and  we  think  it  is  the  better  one.  It  is  also 
held  by  a  number  of  the  same  courts  that  it  is  not  necessary  that  there 
should  be  a  formal  judgment  expressly  afiSrming  that  jurisdiction 
exists,  nor  is  it  necessary  that  there  should  be  an  express  finding  of 
jurisdictional  facts,  for  it  is  enough  if  the  judgment  impliedly  asserts 
the  existence  of  jurisdiction.^' 

§  327.  (388)  Powers  of  statutory  tribunals. — ^The  inferior  courts, 
to  which  original  jurisdiction  over 'highway  cases  is  ordinarily  dele- 
gated, must  proceed  in  accordance  with  the  provisions  of  the  statute, 
for  they  have  no  such  comprehensive  general  inherent  powers  as  are 
vested  in  the  superior  courts  of  general  jurisdiction.  The  general  rule, 
as  usually  stated,  is,  that  courts  of  inferior  jurisdiction  have  only  such 
authority  as  the  statute  confers  upon  them.^'  This  statement  of  the 
rule  is,  perhaps,  narrower  than,  in  strictness,  it  should  be,  for  there 
are  incidental  powers  necessarily  inherent  in  every  judicial  tribunal, 
whether  it  be  a  court  of  general  jurisdiction  or  one  of  inferior  juris- 
diction. The  creation  of  a  court,  or  the  investment  of  a  tribunal  with 
powers  of  a  judicial  nature,  necessarily  carries  such  incidental  powers 
as  are  essential  to  enable  the  tribunal  to  proceed  in  accordance  with 
the  general  rule  of  law.  This  is  true  so  far  as  the  rules  of  evidence 
and  matters  of  a  similar  character  are  concerned,  unless  the  statute 
makes  express  provision  upon  the  subject.^^ 

§  328.  (389)  Statutory  mode  of  procedure  must  be  pursued. — 

'Where  the  statute  makes  provision  for  the  method  of  procedure,  that 
method  should  be  pursued,^^  but  after  jurisdiction  has  once  attached, 

^  Board  of  Com'rs  V.  Hall,  70  Ind.  Mossman  v.  Forrest,   27  Ind.   233; 

469;    Cauldwell    v.    Curry,    93    Ind.  Cumberland  Valley  R.   Co.  v.   Mar- 

363;   Platter  v.  Board,  103  Ind.  360,  tin,  100  Md.  165,  59  Atl.  714;   Free- 

2  N.  E.  544;    Henllne  v.  People,  81  man   on   Judgments,    §  517,   et   seq. 

III.  269;   People  v.  Heddon,  32  Hun  Subject     to     constitutional     restric- 

CN.  Y.)  299;   Matter  of  Highway,  3  tions,  the  power  of  the  legislature 

Harr.    (N.    J.)    291.      But    see    Old  over  the  procedure,  and  as  to  the  or- 

Wayne  Mut.  Life  Assn.  v.   McDon-  ganization     of    tribunals,     is    very 

ough,  204  U.  S.  8,  51  L.  ed.  345,  27  broad  and  comprehensive.     State  v. 

Sup.  Ct.  2S6,  reversing  164  Ind.  321,  Rapp,  39  Minn.  65,  38  N.  W.  926. 

73  N.  E.  703,  and  holding  that  the  ■«  Jones  v.  Goffstown,  39  N.  H.  254; 

presumption  could  not  be  indulged  Albany   &c.   R.    Co.   v.   Lansing,    16 

where  it  affirmatively  appeared  that  Barb.    (N.  Y.)    68.     See  also,   Deit- 

jurisdiction  was  wanting.  richs  v.  Lincoln  &c.  R.  Co.,  12  Neb. 

"Edmonson  v.  Kite,  43  Mo.  176;  225,  10  N.  W.  718. 

Woods  V.  Boots,  60  Mo.  546;   White  '"In  re   Hamilton   Ave.,   14   Barb. 

V.   Conover,   5   Blackf.    (Ind.)    462;  (N.  Y.)  405;  In  re  Buffalo,  78  N.  Y. 
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a  departure  from  the  method  prescribed  will  not  always  render  the 
proceeding  void,  although  there  may  be  cases  where  the  act  done  in 
violation  of  the  statute  will  vitiate  the  proceedings.""  The  rule  that  the 
provisions  of  the  statute  must  be  pursued  is  applied  with  much  strict- 
ness in  cases  where  there  is  a  direct  attack  upon  the  proceediugs,  and 
it  is  held  that  a  departure  from  the  statute  in  any  substantial  par- 
ticular will  render  the  proceedings  ineffective.  As  a  rule,  a  departure 
from  the  statute,  unless  in  some  jurisdictional  matter,  will  not  render 
the  proceedings  void  iu  such  a  sense  as  to  enable  a  collateral  attack  to 
prevail. 

§  329.  (290)  Void  and  voidable  proceedings. — ^There  is  a  material 
difference  between  proceedings  void  for  want  of  jurisdiction  and  pro- 
ceedings erroneous  because  of  a  departure  from  the  provisions  of  the 
statute  or  the  general  rules  of  law.*^  Much  confusion  has  been  pro- 
duced by  employing  the  word  "void"  in  a  loose  sense  and  incorrectly 
assigning  it  a  meaning  equivalent  to  voidable.'^  The  truth  is,  sound 
principle  requires  that  it  should  be  held  that  no  judicial  proceeding 
shall  be  deemed  void  where  there  is  jurisdiction  of  the  subject-matter 
and  the  person.    Such  proceedings  may  be  erroneous,  and  may  be 

362;  Coster  v.  New  Jersey  &c.  R.  Co.,  121.  Ordinarily  the  only  questions 
23  N.  J.  L.  227;  Louchelm  v.  Hems-  submitted  to  commissioners  or  view- 
ley,  59  N.  J.  L.  149,  35  Atl.  795;  ers  are  those  of  location  and  dam- 
State  V.  City  of  Jersey  City,  54  N.  J.  ages,  but  it  is  competent  to  submit 
L.  49,  52,  22  Atl.  1052;  Wabash  R.  other  questions  to  them.  De  Buol  v. 
Co.  V.  Ft.  Wayne  &c.  Trac.  Co.,  161  Freeport  &c.  R.  Co.,  Ill  111.  499; 
Ind.  295,  67  N.  E.  674;  Danforth  v.  Petition  of  LandafE,  34  N.  H.  163; 
Groton  Water  Co.,  176  Mass.  118,  57  Central  Pacific  R.  Co.  v.  Pearson,  35 
N.  B.  351;  Madison  v.  Daley,  58  Fed.  Cal.  247.  They  have  no  right  to 
751;  City  of  Los  Angeles  v.  Pomeroy,  adjudicate  upon  questions  not  sub- 
124  Cal.  597,  57  Pac.  585;  Whitehead  mitted  to  them  by  the  statute.  State 
V.  City  of  Denver,  13  Colo.  App.  134,  v.  Bailey,  6  Wis.  291;  Shroeder  v. 
56  Pac.  913;  Walters  v.  Houck,  7  Detroit  &c.  R.  Co.,  44  Mich.  387,  6 
Iowa  72;  City  of  St.  Louis  v.  Kock,  N.  W.  872;  Forbes  v.  Delashmutt,  68 
169  Mo.  587,  70  S.  W.  143;  Nelson  v.  Iowa  164,  26  N.  W.  56;  Matter  of 
Harlan  County  (Neb.),  89  N.  W.  Girard  Avenue,  11  Phila.  (Pa.)  449; 
458;  Svennes  v.  Village  of  West  Wilcox  v.  Oakland,  49  Cal.  29. 
Salem,  114  Wis.  650,  91  N.  W.  121.  ""  Grignon  v.  Astor,  2  How.  (U.  S.) 
•"Inhabitants  of  Braintree  T.  319,  11  L.  ed.  283;  M'Pherson  v. 
County  Com'rs,  8  Clish.  (Mass.)  546;  Cunliff,  11  S.  &  R.  (Pa.)  422,  14  Am. 
White  V.  Conover,  5  Blackf.  (Ind.)  Dec.  642;  Reeves  v.  Townsend,  2 
462;  Ellis  v.  Jones,  51  Mo.  180.  See  Zabr.  (N.  J.)  396;  Clark  v.  Holmes, 
also,  Frank  v.  Atlanta,  72  Ga.  428;  *  1  Doug.  (Mich.)  390;  Rowland  v. 
Propst  v.  Cass  County,  51  Neb.  736,  Veale,  1  Cowp.  18,  19;  Dempster  v. 
71  N.  W.  748;  Adams  v.  Clarksburg,  Purnell,  3  M.  &  G.  375. 
23  W.  Va.  203;  Svennes  v.  Village  of  «"Earle  v.  Earle,  91  Ind.  27;  Smith 
West  Salem,  114  Wis.  650,  91  N.  W.  v.  Hess,  91  Ind.  424. 
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avoided  by  an  appeal  or  some  other  direct  attack,  but,  in  a  just  sense, 
they  are  not  void.'^  Where  there  is  jurisdiction  the  judgment  of  the 
tribunal  is  not  void,  unless  it  is  one  which  it  was  clearly  beyond  the 
power  of  the  tribunal  to  render.  Jurisdiction  does  not,  however,  au- 
thorize a  judgment  clearly  and  wholly  beyond  the  power  of  the  tribu- 
nal, even  in  courts  of  superior  jurisdiction.** 

§  330.  (291)  Effect  of  unauthorized  proceedings. — ^An  inferior 
court  cannot  rightfully  do  any  act  not  authorized,  either  expressly  or 
impliedly,  by  statute,  but  jurisdiction  is  not  always  ousted  by  an  order 
or  ruling  not  authorized  by  law.  It  may  be,  however,  that  the  act, 
or  order,  will  be  treated  as  of  no  effect,  and  that  the  judgment,  so  far 
as  it  is  within  the  statutory  powers,  will  be  upheld.  Thus,  a  justice 
of  the  peace  has  no  power  to  vacate  a  judgment  except  in  the  manaer 
provided  by  statute,  but  the  vacation  of  the  judgment  does  not  oust 
jurisdiction,  for  the  judgment  remains  unaffected  by  the  unauthorized 
effort  to  vacate  it.*^  There  are  cases,  however,  holding  that  an  act 
performed  in  violation  of  the  provisions  of  the  statute  will  vitiate  the 
entire  proceedings,  as,  for  instance,  passing  petitions  over  to  a  time 
beyond  that  limited  by  law,  or  postponing  a  hearing  where  no  such 
power  is  conferred,  or  making  an  order  not  within  the  scope  of  the 
powers  granted  by  statute.*®   Where  there  is  a  final  order  disposing 

"  Tallman  v.  McCarty,  11  Wis.  401;  also,  Chicago  &c.  R.  Co.  v.  Gait,  133 

Hull  V.  Hull,  35  W.  Va.  155,  13  S.  B.  111.  657,  23  N.  B.  425,  24  N.  B.  674; 

49,  29  Am.   St.   800,   810;   White  v.  Croshy  v.  Hanover,  36  N.  H.  404. 

Foote  Lumber  &c.  Co.,   29  W.  Va.  "Foist   v.   Coppin,    35    Ind.   471; 

385,  1  S.  B.  572,  6  Am.  St.  650;  Tay-  Smith  v.  Chandler,  13  Ind.  513,  and 

lor  V.  Coots,  32  Neb.  30,  48  N.  W.  see  Crandall  v.  Bacon,  20  Wis.  639, 

964,  29  Am.   St.  426;    Cheatham  v.  91  Am.  Dec.  451.  Where  the  statute 

Whitman,  86  Ky.  614,  6  S.  W.  595,  9  does  not  give  jurisdiction,  the  con- 

Ky.  L.  761.    See  Mr.  Freeman's  note  sent  of  the  landowner  cannot  confer 

to  Hahn  v.  Kelly,  94  Am.  Dec.  742,  it.     State  v.  New  York  &c.  Co.,  51 

762;  1  Elliott  General  Prac,  §§  263,  N.  J.  L.  83,  16  Atl.  188.    Ordinarily, 

265.  the  statutory  tribunal  has  no  author- 

"  Howard  v.  Gosset,  10  Q.  B.  359;  ity  to  consider  the  question  of  the 

McVeigh  v.  United  States,  11  Wall,  right  to  damages  for  a  trespass  out- 

(U.  S.)  259,  20  L.  ed.  80;  Windsor  side   the   proposed    right    of   way. 

v.  McVeigh,  93  U.  S.  274,  23  L.  ed.  Bridgers  v.  Dill,  97  N.  Car.  222,  1  S. 

914;  United  States  v.  Walker,  109  U.  E.  767. 

S.  258,  27  L,.  ed.  927,  3  Sup.  Ct.  277;  "  Brown  v.  Kellogg,  17  Wis.  475; 
Dorr  V.  Rohr,  82  Va.  359,  3  Am.  St.  Roberts  v.  Warren,  3  Wis.  736,  737; 
106;  Earle  v.  McVeigh,  91  U.  S.  •  Crandall  v.  Bacon,  20  Wis.  639,  91 
503,  23  L.  ed.  398;  Henry  v.  Car-  Am.  Dec.  451;  Inhabitants  of  Monti- 
son,  96  Ind.  412;  Strosser  v.  City  of  cello  v.  County  Com'rs,  59  Me.  391; 
Fort  Wayne,  100  Ind.  443,  446.  See  State  v.  Castle,  44  Wis.  670;  Inhab- 
1  Elliott  General  Prac,  §  266.    See  itants  of  Braintree  v.  County  Com'rs, 
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of  the  proceedings  pending  before  an  inferior  court,  it  cannot  resume 
jurisdiction,  nor  can  it  review  its  final  judgments,""  except  where  the 
statute  confers  the  power  to  review  the  proceedings  or  to  resume 
jurisdiction. 

§  331.  (293)  Continuing  powers. — There  are  eases  in  which  power 
conferred  upon  a  board  of  commissioners,  or  tribunals  of  a  like  char- 
acter, is  in  its  nature  continuing,  and,  in  such  cases,  the  power  is 
not  exhausted  by  a  single  exercise,  but,  where  the  power  is  granted  for 
a  special  purpose,  and  can  only  be  exercised  in  a  particular  case,  it  is 
exhausted,  so  far  as  concerns  the  particular  case,  by  a  single  exercise.^* 
This  principle  applies  to  proceedings  in  highway  cases;  and  where 
there  is  a  final  order  or  judgment  terminating  the  proceedings,  juris- 
diction of  the  same  proceeding  cannot  be  presumed,  for,  if  the  juris- 
diction of  the  particular  ease  is  once  abandoned,  lost  or  ousted,  it  can- 
not be  again  assumed. 

§  332.  (293)  Failure  to  take  action  at  the  time  designated  by  the 
statute — ^Loss  of  jurisdiction. — There  is  some  conflict  in  the  authori- 
ties as  to  whether  the  failure  of  the  inferior  tribunal  to  act  upon  a 
petition  for  a  highway,  at  the  time  designated  by  statute,  will  or  will 
not  oust  the  jurisdiction.*^  The  sound  doctrine  upon  this  subject,  as  it 
seems  to  us,  is  this:  If  the  parties  are  once  properly  in  court  then 
the  failure  to  take  action  at  the  proper  time  will  not  oust  the  juris- 
diction, although  it  may  constitute  error  reviewable  by  certiorari  or  on 

8  Cush.  (Mass.)  546;  Doctor  v.  Hart-  "»  Huntress  v.  Effingham,  17  N.  H. 

man,  74  Ind.  221;    City  of  Peru  v.  584;   Inhabitants  &c.  v.  Commission- 

Bearss,  55   Ind.   576.     See  Davis  v.  ers,  59  Me.  391;    Commonwealth  v. 

Fish,  1  Greene  (Iowa)   406,  48  Am.  Berkshire   County   Com'rs,    8    Pick. 

Deo.  387;   Grable  v.  State,  2  Greene  (Mass.)  343;  Allison  v.  Commission- 

(lowa)  559.     See,  as  to  the  rule  re-  ers,  54  111.  170,  172;    Kidder  v.  Pe- 

garding  the  time  of  holding  court,  oria,  29  111.  77;    State  v.  Castle,  44 

terms    and   sessions   of,   authorities  Wis.  670.    It  is  clear,  however,  that 

cited  in  1  Elliott  Gen.  Prac,  §§  162-  where  commissioners  meet  pursuant 

164,  notes.  See  also.  People  v.  Schuy-  to  notice,  and  then  without  making 

ler,    69   N.    Y.    242;    Carlile   v.   Des  any  order  or  adjourning  to  any  fu- 

Moines  &c.  R.  Co.,  99  Iowa  345,  68  N.  ture  day,  afterwards  meet  after  the 

W.  784.  expiration  of  the  time  fixed  by  stat- 

<"  Doctor  V.  Hartman,  74  Ind.  221;  ute,    and,    without    further    notice. 

Board  of  Com'rs  v.  State,  61  Ind.  75;  proceed  to  establish  a  highway,  such 

Board  of  Com'rs  v.  Logansport  &c.  action  or  order  will  be  set  aside  on 

Co.,   88   Ind.   199;    Matter  of  High-  certiorari  or  appeal.    Wood  v.  Com- 

way,  3  Harr.  (N.  J.)  291,  293.  missioners,    62    111.    391.     See    also, 

"  Platter  v.  Board,  103  Ind.  360,  2  Hull  v.  Chicago  &c.  R.  Co.,  21  Neb. 

N.  E.  544.  371,  32  N.  W.  162. 
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appeal.  This  is  in  harmony  with  the  general  principle  that  where 
jiirisdiction  has  once  attached  it  is  not  lost  by  an  error  committed  in 
the  course  of  the  proceedings. ''"  The  general  rule  unquestionably  is 
that  when  jurisdiction  is  acquired,  the  order  or  judgment  is  not  void, 
although  it  may  be  erroneous.''*  An  exception  to  this  general  rule  may, 
perhaps,  be  found  in  those  cases  which  hold  that  where  there  is  such 
an  excess  of  power  as  makes  part  of  the  proceedings  void,  unless  the 
illegal  act  can  be  separated  from  the  legal  one  all  the  proceedings  are 
void.  Where  the  notice  is  required  to  designate  the  time  and  place 
for  the  meeting  of  the  court,  and  is  the  first  notice  given  in  the  case, 
then  there  must  be  a  meeting  at  the  time  and  place  appointed,  or  juris- 
diction will  not  be  acquired.''^ 

§  333.  (294)  Continuous  sessions — ^Adjournments, — The  rule  that 
the  tribunal  must  take  action  at  the  time  designated  in  a  notice  does 
not  apply  to  tribunals  holding  continuous  or  regular  terms,  for  in  such 
cases  the  failure  to  take  action  at  the  time  designated  will  not  always 
oust  jurisdiction  and  require  a  new  petition,  although  it  might  require 
a  new  notice.  Where  the  proceedings  are  of  an  adversary  character, 
as  in  highway  cases,  the  notice  should  appoint  a  time  for  hearing  at  a 
regular  and  not  at  a  special  term.  Boards  of  commissioners,  boards  of 
supervisors,  selectmen  and  similar  tribunals  may  properly  transact 
ordinary  ministerial  business  at  special  terms,  but  they  cannot,  as  a 
general  rule,  hear  and  determine  cases  of  a  judicial  character  at  special 
terms.'^  If,  however,  the  hearing  is  entered  upon  at  the  term  at  which 

"  Little  V.  Thompson,  24  Ind.  146;  See  generally,  Stanley  v.  Baker,  25 

Chicago  &c.  R.  Co.  v.  Chamberlain,  Vt.  507;   Spafford  v.  Richardson,  13 

84  111.  333,  opin.  344.    But  see  Eraser  Vt.   224;    Upton  v.   New  Jersey  &c. 

v.  Mulaney,  129  Wis.  377,  109  N.  W.  R.  Co.,  25  N.  J.  Bq.  372;  Bates  v.  Mc- 

139.  Connell,  32  Kan.  1,  3  Pac.  515;  Stuart 

"Willard  v.  City  of  Boston,  149  v.  Allen,  16  Cal.  473,  76  Am.  Dec. 

Mass.    176,   21   N.   E.   298;    Crise  v.  551;  Gilmer  v.  Grand  Rapids  Co.,  16 

Auditor,  17  Ark.  572;  Baker  v.  Wind-  Fed.  708;   Levitt  v.  Russell,  138  Mo. 

ham,   25   Conn.   597;    Bailey  v.   Mc-  474,  40  S.  W.  123;  City  of  St.  Louia 

Cain,  92  111.  277;    Sunier  v.  Miller,  v.  Weber,  140  Mo.  515,  41  S.  W.  965. 

105  Ind.  393,  4  N.  E.  867;    State  v.  "Hobbs  v.  County  of  Tipton,  103 

Kinney,  39  Iowa  226;  Com'rs  v.  Es-  Ind.  575,  3  N.  E.  263.    See  also.  State 

pen,  12  Kan.  531;   True  v.  Inhabi-  v.  Supervisors  of  Town  of  Clyde,  130 

tants  of  Freeman,  64  Me.  573;  Brim-  Wis.  159,  109  N.  W.  985. 

mer  v.  Boston,  102  Mass.  19;  Clark  "Platter  v.  Board,  103  Ind.  360,  2 

V.  Drain  Com'r,  50  Mich.  618,  16  N.  N.  E.  544.    Where  the  law  fixes  no 

W.  167;   Wyatt  v.  Thomas,  29  Mo.  time  and  place  for  meeting,  it  should 

23;  State  v.  Rye,  35  N.  H.  368;  State  be  at  the  time  and  place  fixed  in  the 

V.  Council  of  Trenton,  36  N.  J.  L.  notice.    State  v.  Scott,  9  N.  J.  L.  22; 

198;  People  v.  Thayer,  63  N.  Y.  348;  Roberts  v.  Williams,  13  Ark.  355. 
Beebe  v.   Scheldt,  13  Ohio  St.  406. 
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parties  are  notified  to  appear,  then  adjournments  may  be  made  unless 
forbidden  by  statute.''* 

§  334.  (395)  Jurisdiction  of  the  particular  case  must  exist. — ^The 
jurisdiction  essential  to  give  validity  to  the  proceedings  must  be  of 
the  particular  case  and  of  the  parties  to  that  case.  It  is  not  enough 
that  there  is  a  general  jurisdiction  of  the  subject-matter.  In  order  that 
jurisdiction  of  the  particular  case  may  be  acquired,  there  must  be  a 
substantial  compliance  with  the  requirements  of  the  statute.  The 
preliminary  facts  essential  to  jurisdiction  must  exist,  or  the  proceed- 
ings will  be  ineffectual.  If  the  preliminary  facts  are  sufficient  to 
authorize  the  tribunal  to  proceed  in  the  matter  there  is  jurisdiction, 
and,  although  subsequent  errors  and  irregularities  may  intervene,  the 
proceedings  will  be  valid  until  avoided  by  appeal  or  certiorari.'^'' 

§  335.  (296)  When  jurisdictional  facts  must  be  stated  in  petition. 

— ^Where  the  statute  expressly  requires  that  the  petition  or  application 
shall  state  facts  essential  to  the  existence  of  jurisdiction  in  the  par- 
ticular case,  these  facts  must  appear  or  the  proceedings  will  be  void.'" 


"Wood  V.  Com'rs,  62  111.  391; 
Goodwill  V.  Wethersfield,  43  Conn. 
437;  Polly  v.  Saratoga  &c.  R.  Co.,  9 
Barb.  (N.  Y.)  449;  State  v.  Van- 
buskirk,  21  N.  J.  L.  86;  RuMand  v. 
Supervisors,  55  Wis.  664,  13  N.  W. 
877;  Leavenworth  &o.  R.  Co.  v. 
Meyer,  50  Kan.  25,  31  Pac.  700. 
Parties  duly  before  the  tribunal 
must  take  notice  of  regular  adjourn- 
ments. Board  v.  Magoon,  109  111. 
142.  But  see,  as  to  proceedings  at 
special  terms,  Jones  v.  Cullen,  142 
Ind.  335,  40  N.  B.  124;  White  v. 
Fleming,  114  Ind.  560,  16  N.  E.  487; 
Anderson  v.  Claman,  123  Ind.  471,  24 
N.  B.  175. 

"Morrow  v.  Weed,  4  Clarke 
(Iowa)  77,  89;  1  Smith  Lead.  Cas., 
note,  837,  843;  Chicago  &c.  R.  Co.  v. 
Chamberlain,  84  111.  333;  Jones  v. 
Cullen,  142  Ind.  335,  40  N.  B.  124; 
Adams  v.  Harrington,  114  Ind.  66,  14 
N.  E.  603;  McLaughlin  v.  Etchison, 
127  Ind.  474,  27  N.  E.  152,  22  Am.  St. 
658;  Bass  v.  City  of  Port  Wayne,  121 
Ind.  389,  23  N.  E.  259;  Tallman  v. 
McCarty,  11  Wis.  420;  Colton  v. 
25— Elliott  R.  and  S. 


Beardsley,  38  Barb.  (N.  Y.)  29;  Bal- 
lard V.  Thomas,  19  Gratt.  (Va.)  14; 
Brown  v.  O'Connell,  36  Conn.  432,  4 
Am.  Rep.  89;  Venable  v.  Curd,  2 
Head  (Tenn.)  582;  Bouldin  v.  Ew- 
art,  63  Mo.  330.  See  also.  People  v. 
Highway  Com'rs,  188  111.  150,  58  N. 
E.  989;  Allen  v.  City  of  Chicago,  176 
111.  113,  52  N.  E.  33;  Chesapeake  &c. 
R.  Co.  V.  Washington  &c.  R.  Co.,  99 
Va.  715,  40  S.  E.  20;  Foster  v.  City 
of  Manchester,  89  Va.  92,  15  S.  E. 
497;  Chicago  &c.  R.  Co.  v.  Griesser, 
48  Kan.  663,  29  Pac.  1082;  Hullng 
V.  Kaw  Valley  R.  Co.,  130  TT.  S.  559, 
32  L.  ed.  1045,  9  Sup.  Ct.  603;  Union 
Depot  Co.  V.  Frederick,  117  Mo  138, 
21  S.  W.  1118,  1130,  26  S.  W.  350; 
Thompson  v.  Chicago  &c.  R.  Co.,  110 
Mo.  147,  19  S.  W.  77;  Kuker  v.  Bein- 
dorf,  63  Neb.  91,  88  N.  W.  190. 

"People  v.  Whitney's  Point,  32 
Hun  (N.  Y.)  508.  In  all  cases  where 
private  property  is  seized,  there 
must  be  jurisdiction,  but  it  is  not 
always  true  that  all  jurisdictional 
facts  must  appear  at  full  length  on 
the  face  of  the  record. 
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This  rule,  however,  applies  only  to  jurisdictional  facts  which  the 
petition  or  application  is  required  to  set  forth;  the  omission  to  state 
facts  essential  to  the  sufficiency  of  the  petition  will  render  it  bad  if 
directly  attacked,  but  such  an  omission  of  other  than  jurisdictional 
facts  will  not  make  the  proceedings  void.'^ 

§  336.  (397)  Jurisdiction  of  the  subject  cannot  be  conferred  by 
consent. — There  is  a  well-known  distinction  between  jurisdiction  of 
the  subject-matter  and  jurisdiction  of  the  person.  It  is  indispensably 
necessary  to  the  validity  of  a  judgment  that  the  court  should  have 
jurisdiction  of  the  subject-matter,  for  in  the  absence  of  this  jurisdic- 
tion the  judgment  is  absolutely  void.  Jurisdiction  of  the  subject- 
matter  can  only  come  from  the  law,  but  jurisdiction  of  the  parties  may 
be  given  by  consent.^*  If  there  is  no  jurisdiction  of  the  subject-matter, 
the  court,  upon  discovering  that  fact,  should,  of  its  own  motion,  dis- 
miss the  proceedings.'"  Courts  of  general  jurisdiction  may  decide  that 
they  have  jurisdiction  of  the  person,  and,  although  this  decision  may 
be  wrong,  yet,  if  there  are  any  jurisdictional  facts,  invoking  a  decision, 
the  judgment  cannot  be  collaterally  impeached ;  but  no  court  can  decide 
that  it  has  jurisdiction  of  cases  over  which  exclusive  jurisdiction  is  ex- 
pressly conferred  upon  another  tribunal.^"  To  illustrate,  suppose  it  is 
provided  that  the  circuit  court  shall  have  exclusive  jurisdiction  of  crim- 
inal offenses,  it  is  quite  clear  that  the  common  pleas,  or  superior  court, 
could  not  render  a  valid  judgment  in  a  criminal  prosecution.  Or,  to 
further  illustrate,  suppose  exclusive  jurisdiction  is  conferred  upon 
probate  courts  over  the  subject  of  decedents'  estates,  it  is  clear  that 

"  State  V.  Barlow,  61  Iowa  572,  16  St.,  11  R.  I.  472;  Davis  v.  Davis,  36 
N.  W.  733;  Sutherland  v.  Holmes,  78  Ind.  160;  St.  Louis  &c.  R.  Co.  v.  Don- 
Mo.  399;  State  v.  Brands,  45  N.  J.  L.  ovan,  149  Mo.  93,  50  S.  W.  286. 
332;  Conaway  v.  Ascherman,  94  Ind.  "Cannan  v.  Reynolds,  5  Ellis  &  B. 
187;  Forsythe  v.  Kreuter,  100  Ind.  301;  Coleman's  Appeal,  75  Pa.  St. 
27;  Thayer  v.  Burger,  100  Ind.  266;  441;  Crane  v.  Barry,  47  Ga.  476; 
Town  of  Cicero  v.  Williamson,  91  State  v.  Whitewater  &c.  Co.,  8  Ind. 
Ind.  541.  320;  Doctor  v.  Hartman,  74  Ind.  221. 

"Hervey  v.  Edmunds,  68  N.  Car.  "Strosser  v.  City,  100  Ind.  443. 
243;  Greer  v.  Cagle,  84  N.  Car.  385;  But  see  where  party  accepts  the  ben- 
Wilson  v.  Zeigler,  44  Tex.  657;  Iowa  efit  or  fruit  of  the  judgment.  Den- 
fee.  R.  Co.  V.  Ritter,  36  Iowa  568;  ver  City  Irrigation  &c.  Co.  v.  Mid- 
Doty  V.  Brown,  4  How.  Pr.  (N.  Y.)  daugh,  12  Colo.  434,  21  Pac.  565,  13 
429;  Stoughton  v.  Mott,  13  Vt.  175;  Am.  St.  234.  See  also,  Dillon  v. 
Thatcher  v.  Powell,  6  Wheat.  (U.  S.)  Kansas  City  &c.  R.  Co.,  67  Kan.  687, 
119,  5  L.  ed.  221;  Shriver  v.  Lynn,  2  74  Pac.  251;  Sterritt  v.  Young,  14 
How.  (U.  S.)  43,  11  L.  ed.  172;  Fol-  Wyo.  146,  82  Pac.  946,  116  Am.  St. 
ger  v.  Columbian  &c.  Co.,  99  Mass.  994,  4  L.  R.  A.  (N.  S.)  169n. 
267,  96  Am.  Dec.  747n;  In  re  College" 
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BO  other  court  could  assume  jurisdiction.  There  must,  therefore,  be 
cases  in  which  the  judgment  of  the  court  that  it  has  jurisdiction  is 
null,  and  in  all  such  cases  the  judgment  may  be  collaterally  im- 
peached.^^ Where  there  is  no  jurisdiction  of  the  subject-matter  there 
can  be  no  valid  decision  of  any  question.  The  rule  that  where  there 
is  no  jurisdiction  of  the  subject-matter  the  judgment  is  void,  is  easily 
stated,  but  not  always  easily  applied. 

§  337.  (298)  "What  constitutes  jurisdiction  of  the  subject-matter. 

— The  difficulty  is  to  determine  what  shall  be  considered  the  subject- 
matter,  for  all  agree  that  where  there  is  no  jurisdiction  of  the  subject- 
matter  there  can  be  no  judgment,  but  in  applying  the  rule  there  is 
much  diversity  of  opinion.^^  We  are  bold  enough  to  suggest  that  much 
of  the  confusion  and  conflict  that  exists  is  attributable  to  an  unfor- 
tunate choice  of  terms.  The  subject,  or,  as  it  is  generally  denominated, 
the  subject-matter,  of  the  action  can,  in  strictness,  only  mean  the  sub- 
ject of  the  particular  controversy,  while  the  subject  of  the  court's 
jurisdiction  is  an  essentially  different  thing.^^  The  subject  of  the 
court's  jurisdiction  means,  as  we  believe,  the  classes  of  controversies 
over  which  it  is  by  law  invested  with  authority.  The  subject-matter 
of  the  action  is  properly  the  thing,  right,  property,  or  matter  involved 
in  the  particular  instance,  but  the  subject  of  the  court's  jurisdiction 
is  much  broader.  The  court  may  have  general  jurisdiction  of  a  subject 
and  yet  no  right  to  exercise  jurisdiction  in  the  particular  instance. 

"  See  Nichols  v.  Smith,  26  N.  H.  Dec.  225;    Sears  v.  Terry,  26  Conn. 

300;   Hlckey  v.  Stewart,  3  How.  (U.  273;  Balch  v.  Shaw,  7  Cush.  (Mass.) 

S.)  750,  11  L.  ed.  814;  In  re  Sawyer,  282;   Ex  parte  Watkins,  3  Pet.    (U. 

124  U.  S.  200,  31  L.  ed.  402,  8  Sup.  S.)    193,   7    L.    ed.    650;    Borden   v. 

Ct.    482;    Chenning  Canal   Bank   v.  State,  6  Eng.  519;  Cox  v.  Thomas,  9 

Judson,    8    N.    Y.    254;     Risley    v.  Gratt.    (Va.)    323;   Weeden  v.  Town 

Phcenix  Bank,  83  N.  Y.  337,  38  Am.  Council,   9   R.   I.   128,   98   Am.   Dec. 

R.  421.  373n;  Fisher  v.  Hamden,  1  Paine  C. 

^"Williamson  v.  Berry,  8  How.  (U.  C.  58;  Collamer  v.  Page,  35  Vt.  387; 

S.)  495,  12  L.  ed.  1170;   Campbell  v.  Mora  v.   Kuzac,   21   La.   Ann.    754; 

Brown,  6  How.   (Miss.)   106;   Gwinn  Rose  v.   Himely,  4  Cranch    (U.   S.) 

v.  McCarrolI,  1  S.  &  M.  (Miss.)  251;  241,  2  L.  ed.  608;   DeQuindre  v.  Wil- 

Shaefer  v.  Gates,  2  B.  Mon.    (Ky.)  liams,  31  Ind.  444. 

453,    38    Am.    Dec.    164;    Bloom    v.  ■«  Jackson  v.  Smith,  120  Ind.  520, 

Burdick,  1  Hill  (N.  Y.)  130,  37  Am.  22  N.  E.  431;    Jones  v.  Cullen,  142 

Dec.    299n;     Hollingsworth    v.    Bar-  Ind.  335,   40   N.   E.   124;    Turner  v. 

hour,  4  Peters  (U.  S.)  466,  7  L.  ed.  Conkey,  132  Ind.  248,  31  N.  B.  777, 

922;    Demerit  v.   Lyford,   27   N.   H.  32  Am.  St.  251,  17  L.  R.  A.  509;  Otis 

541;  Ferguson  v.  Crawford,  70  N.  Y.  v.  DeBoer,  116  Ind.  531, 19  N.  E.  317; 

253,    26    Am.    Rep.    589;     Moore    v.  Tallman  v.   McCarty,   11   Wis.   420; 

Starks,   1   Ohio   St.   369;    Borden  v.  Young  v.  Wells,  97  Ind.  410;   Colton 

Pitch,  15  Johns.  (N.  Y.)  121,  8  Am.  v.  Beardsley,  38  Barb.  (N.  Y.)  29. 
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Thus,  the  subject  of  a  court's  jurisdiction  may  extend  to  all  controver- 
sies involving  the  title  to  land,  and  this  would  include  all  actions  to  re- 
cover real  property,  while  the  subject  of  an  action  may  be  a  particular 
parcel  of  land  claimed  by  the  litigants  in  the  particular  ease.  The  error 
of  many  of  the  authorities  consists  in  confusing  a  particular  thing  with 
a  general  class  of  things.  In  this  a  plain  logical  principle  is  violated, 
for  one  instance  cannot  make  a  general  rule,  nor  can  one  particular 
thing  take  the  place  of  a  class.  The  courts  which  proceed  upon  the 
theory  we  have  ventured  to  disapprove  have,  as  we  believe,  departed 
from  principle,  and  if  they  carry  the  doctrine  to  its  logical  result  it  is 
impossible  for  them  to  stop  short  of  the  conclusion  that  in  all  cases 
the  validity  of  a  judgment  may  be  collaterally  impeached,  for  in  all 
cases  jurisdiction  is,  under  the  American  system,  conferred  by  written 
laws.  The  creation  of  a  superior  court  undoubtedly  invests  it  with 
inherent  judicial  powers  which  the  legislature  cannot  control,  but  in 
all  cases  where  the  constitution  does  not  prescribe  the  jurisdiction,  the 
legislature  may  declare  of  what  subjects  and  of  what  classes  of  contro- 
versies the  tribunal  shall  have  jurisdiction.**  Almost  all  of  our  courts 
are  statutory,  and  whether  the  statute  invests  a  board  of  commissioners 
with  ezclusive  original  jurisdiction  of  a  general  class  of  cases  or  vests 
such  jurisdiction  in  a  circuit  or  common  pleas  court,  can  make  no 
difference,  for  the  authority  is  purely  statutory,  and  the  jurisdiction  of 
the  tribunal  is  as  broad  as  the  statute  and  no  broader,  no  matter  upon 
what  tribunal  it  is  conferred.  While  it  is  true  that  the  judicial  power  is 
vested  by  the  constitution,  yet  it  is  also  true  that  with  the  legislature 
rests  the  right  and  duty  of  designating  the  tribunals  which  shall  exer- 
cise this  power,  as  well  as  that  of  regulating  the  mode  of  its  exercise, 
except,  of  course,  where  the  subject  is  controlled  by  constitutional  pro- 
visions. The  legislative  authority  is  very  broad,  and  when  it  is  enacted 
that  a  tribunal  shall  have  exclusive  original  jurisdiction  over  a  class 
of  legal  controversies,  then  there  is  in  the  tribunal  a  general  juris- 
diction over  the  class  designated,  and  all  that  is  necessary  in  the 
■particular  instance  is  to  ascertain  and  decide  whether  the  particular 
thing  or  matter  in  dispute,  and  the  parties  interested  in  the  dispute, 
are  within  the  jurisdiction  of  the  tribunal.'^  The  law  confers  juris- 
diction over  the  general  class,  and  the  subject-matter  of  the  court's 
jurisdiction  is  ascertained  from  the  law,  but  its  authority  to  proceed  in 

"  See  authorities  cited  in  1  Elliott       »=  Cited,  Dayton  &c.  Co.  v.  Board, 
Gen.  Prac,  §§  154,  239.  240.  131  Ind.  584,  31  N.  E.  363. 
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the  particular  instance  is  determined  by  an  investigation  of  the 
facts  in  the  particular  case.  The  subject-matter  of  the  court's  juris- 
diction is  a  designated  class  of  controversies,  not  a  particular  contro- 
versy, and  whether  it  shall  proceed  in  a  particular  controversy 
belonging  to  the  .general  class  depends  upon  its  decision  of  the 
question  of  its  right  to  assume  jurisdiction,  and  if  it  has  authority  to 
determine  this  question,  and  the  case  is  a  member  of  the  general  class, 
then  its  judgment  is  not  void.'* 

§  338.  (399)  When  jurisdiction  of  the  subject  exists. — Whenever 
the  claim  or  contention  takes  such  a  form  that  the  tribunal  can  act 
upon  it  there  is  jurisdiction.^^  Where  there  is  rightful  authority  to 
decide  any  question  within  the  limits  of  the  subject  over  which  the 
statute  confers  jurisdiction,  the  decision  is  effective  as  against  a  col- 
lateral attack,  for  the  power  of  the  tribunal  is  brought  into  action.'* 
■^rhe  distinction  between  the  subject-matter  of  a  court's  jurisdiction 
and  the  subject  of  a  particular  action,  which  we  have  endeavored  to 
establish,  is  an  important  one  in  highway  cases.  The  statutes  of  many 
of  the  states  confer  upon  courts  of  inferior  jurisdiction  exclusive 
original  jurisdiction  over  the  subject  of  public  roads,  and  thus  confer 
jurisdiction  of  a  general  subject.  There  is,  therefore,  jurisdiction  of 
the  class  of  proceedings  and  consequently  jurisdiction  of  the  subject- 
matter.  Where  the  record  shows  that  the  proceeding  belongs  to  the 
class  over  which  the  statute  has  conferred  jurisdiction,  it  shows  juris- 
diction of  the  subject.  It  shows  jurisdiction  to  decide,  although  it  may 
not  show  jurisdiction  of  the  particular  controversy. 

«■  State  of  Rhode  Island  v.  State  of  Goodwin  v.  Sims,  86  Ala.  102,  5  So. 
Massachusetts,  12  Pet.  (U.  S.)  657,  9  587,  11  Am.  St.  21;  Ex  parte  Sternes, 
L.  ed.  1233;  Voorhees  v.  Jackson,  10  77  Cal.  156,  19  Pac.  275,  11  Am.  St. 
Pet.  (U.  S.)  449,  9  L.  ed.  490;  Elliott  251;  Munsey  v.  Joest,  74  Ind.  412. 
V.  Piersol,  1  Pet.  (U.  S.)  328,  7  L.  Jurisdiction  to  decide  gives  power  to 
ed.  164;  Bush  v.  Hanson,  70  111.  480;  decide  wrong  as  well  as  right,  and 
Schoeder  v.  Merchants'  Ins.  Co.i  104  the  question  of  jurisdiction,  there- 
in. 71;  Lantz  v.  Maffett,  102  Ind.  fore,  depends  upon  the  authority  to 
23,  26  N.  E.  195;  Board  v.  Markle,  hear  and  determine.  Rhode  Island 
46  Ind.  96;  Jones  v.  CuUen,  142  Ind.  v.  Massachusetts,  12  Pet.  (U.  S.) 
335,  40  N.  E.  124.  657,  9  L.  ed.  1233;  Grlgnon  v.  Astor, 

"Smith  V.  Adams,  130  TI.  S.  167,  2  How.  (U.  S.)  319,  11  L.  ed.  283; 

32  L.  ed.  895,  9  Sup.  Ct.  566.  Riggs  v.  Johnson  County,  6  Wall.  (U. 

^United   States  v.   Arredondo,   0  S.)  166,  l67,  18  L.  ed.  768;  LeRoy  v. 

Pet.  (U.  S.)  691,  8  L.  ed.  547;  Cor-  Clayton,  2  Sawy.  (U.  S.  C.  C.)  493; 

nett  V.  Williams,  20  Wall.   (U.  S.)  Ferguson  v.  Mahon,  11  Ad.  &  B.  179, 

226,  22  L.  ed.  254;   In  re  White,  17  182;   Cooper  v.  Sunderland,  3  Iowa 

Fed.  723;    In  re  Bogart,  2  Sawyer  114,  66  Am.  Dec.  52.    See  authorities, 

(U.    S.)     396.      See    also.    White's  1  Elliott  Gen.  Prac,  §  231. 
Guardian  v.  Martin,  2  Alaska  495; 
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§  339.  (300)  Effect  of  a  decision  npon  the  question  of  the  right  to 
proceed. — Where  there  is  jurisdiction  of  the  subject-matter,  the  court'' 
possessing  that  jurisdiction  must,  it  seems  to  us,  necessarily  have  au- 
thority to  decide  that  it  may  rightfully  proceed  in  the  particular 
instance  in  which  its  jurisdiction  is  invoked.  If  it  has  authority  to 
decide  upon  its  right  to  proceed,  then  that  decision  must  be  final,  ex- 
cept when  directly  assailed.  It  is  difficult  to  perceive  any  ground  for 
holding  otherwise.  There  is,  in  such  a  case,  general  authority  over  a 
class  of  eases,  and  if  there  are  facts  requiring  a  decision  upon  a  ques- 
tion before  the  court  in  a  particular  case,  and  if  there  must  be  a 
decision,  surely  that  decision  cannot  be  deemed  null,  even  if  founded 
on  a  mistaken  view  of  the  law.  Erroneous  it  may  be,  but  not  void.  If 
there  is  a  decision  upon  any  question  it  should  be  respected,  provided 
there  are  facts  upon  which  the  court  can  act.  There  is,  therefore,  strong 
reason  for  affirming,  as  a  learned  lawyer  has  affirmed,  that:  "There 
is  nothing  absurd  or  illogical  in  holding  that  a  body  of  limited  powers 
may  determine  whether  the  questions  which  are  brought  before  it 
admit  of  the  exercise  of  its  powers.  If  limitation  of  power  necessarily 
excluded  the  right  of  ultimate  decision,  nothing  could  be  decided 
fijially  under  governments  which,  like  those  of  this  coimtry,  are 
throughout  and  without  exception  limited.'""  All  tribunals  are  in 
some  degree  limited,  but  this  does  not  take  from  them  the  power  of 
deciding  in  any  case  where  there  is  conferred  upon  them  a  right  to 
hear  and  investigate,  and  that  right  is  invoked  by  some  appropriate 
petition  and  notice,  even  though  in  both  application  and  notice  there 
may  be  some  defects.  If  once  the  legal  machinery  is  set  in  motion  in 
a  matter  in  which  it  may  move  at  all,  the  result  is  not  entirely  devoid 
of  force,  although  if  proper  objection  is  taken  and  an  appropriate  at- 
tack is  made,  the  result  may  be  set  aside  as  erroneous.'^  If  there  is  no 
application  or  petition,  order  or  ordinance,  and  no  notice,  then,  of 
course,  the  power  of  the  tribunal  is  not  invoked  and  the  machinery  of 
the  law  is  not  put  in  motion.*^  If  there  is  no  beginning  there  can  be  no 
effective  result,  nor,  indeed,  can  there  be  any  valid  step  taken.  If,  how- 

"As  we  have  elsewhere  said,  the  purpose  and   intended  only  to  ao- 

term    "court,"    as    we    employ    it,  complish  a  particular  object, 

means  an  established  tribunal  hav-  ^  Smith's  Leading  Cases,  1116. 

ing  a  permanent  existence.    We  do  "  If  the  hand  that  touches  the  ma- 

not  Intend  by  the  use  of  the  tenn  to  chlnery  can  put  it  in  motion,  then  it 

designate        statutory        tribunals  has  power,  and  if  it  has,  there  is 

brought  Into  being  for  a  temporary  something  more  than  a  mere  nullity 

•^Klenk  v.  Byrne,  143  Fed.  1008. 
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ever,  the  case  is  within  the  scope  of  the  court's  jurisdiction  of  the  sub- 
ject, and  it  is  called  upon  to  decide  whether  it  shall  proceed  in  the  par- 
ticular instance,  its  decision,  although  it  may  be  wrong,  cannot  be  abso- 
lutely void.®*  If  there  is  no  jurisdiction  of  the  general  subject  upon 
which  the  court  assumes  to  act,  then  there  is  no  right  to  make  any  de- 
cision intermediate  or  final,  and  the  entire  proceeding  is  coram  non 
judice ;  but  if  the  tribunal  is  invested  by  law  vdth  original  jurisdiction 
of  a  subject,  as,  for  instance,  that  of  laying  out  and  opening  highways, 
or  of  establishing  and  constructing  drains,  these  matters  are  within  the 
scope  of  the  subject  of  the  court's  jurisdiction,  and  its  decisions  are 
not  necessarily  void,  although  the  decision  upon  the  question  of  the 
right  to  proceed  may  be  erroneous.'^ 

§340.  (301)  Oath  of  commissioners. — ^The  persons  composing  the 
tribunal  appointed  to  make  an  assessment  of  benefits  and  damages 
should  take  the  proper  oath  before  entering  upon  their  duties.  The 
failure  to  take  the  necessary  oath  is  generally  considered  as  a  matter 
affecting  the  jurisdiction,  and  it  is  uniformly  held  that  it  is  such  an 
irregularity  as  will  destroy  the  validity  of  their  report  upon  a  motion 
to  quash.°°  A  want  of  power  in  the  officer  who  assumes  to  administer 

"  McKay  v.  Jordan,  —  Ind.  — ,  87  St.  357;   Adams  v.  San  Angelo  &c. 

N.  E.  974,  976,  citing  text.  Co.  (Tex.  Civ.  App.),  25  S.  W.  165,  26 

»*  Mankin  v.  State,  2  Swan  (Tenn.)  S.  W.  1104;  Lyman  v.  Burlington,  22 
206;  Stanley  v.  Sharp,  1  Heisk.  Vt.  131;  Bohlman  v.  Green  Bay  &c. 
(Tenn.)  417;  Beard  v.  Justices,  3  R.  Co.,  40  Wis.  157;  State  v.  North- 
Head  (Tenn.)  97;  Evans  v.  Shields,  rop,  18  N.  J.  L.  271;   Low  v.  Galena 

3  Head  (Tenn.)  70;  McWhirter  v.  R.  Co.,  18  111.  324.  But  see  Miller  v. 
Cockrell,  2  Head  (Tenn.)  9;  Jackson  Craig,  11  N.  J.  Eq.  175.  In  Lumsden 
V.  Ashton,  10  Pet.  (U.  S.)  480,  9  L.  v.  Milwaukee,  8  Wis.  485,  the  rule 
ed.  502;  Coolman  v.  Fleming,  82  Ind.  was  carried  very  far,  for  it  was  there 
117;  Argo  v.  Barthand,  80  Ind.  63;  held  that  although  the  statute  did 
Simonton  v.  Hays,  88  Ind.  70;  Mc-  not  require  an  oath  to  be  taken,  still 
Kay  v.  Jordan,  —  Ind.  — ,  87  N.  B.  the  failure  to  take  an  oath  rendered 
974,  976  (citing  text).  See  also,  the  proceedings  void.  But  In  Brad- 
Leonard  V.  Sparks,  117  Mo.  103,  22  street  v.  Erskine,  50  Me.  407,  this 
S.  W.  899,  38  Am.  St.  646.  doctrine  was  denied.  It  is  somewhat 

»=  Frith   V.    Justice,    30    Ga.    723;  difficult  to  perceive  any  solid  ground 

Keenan  v.  Com'rs  Court,  26  Ala.  568;  for  holding  that  the  failure  to  take 

Fisher  v.  Smith,  5  Leigh  (Va.)  611;  an    oath    renders    the    proceedings 

Crossett  v.  Owens,  110  111.  378;  Wal-  void.    It  is  held,  as  the  authorities 

ters  V.  Houck,  7  Iowa  72;  Harper  v.  cited  in  a  note  to  a  preceding  page 

Lexington  &c.  R.  Co.,  2  Dana  (Ky.)  show,  that  the  failure  to  object  cures 

227;   Spring  v.  Lowell,  1  Mass.  422;  the  error,  and  yet,  if  it  is  jurisdic- 

Bowler  V.  Perrin,  47  Mich.  154, 10  N.  tlonal,  this  can  hardly  be  true,  for  a 

W.  180;  Matter  of  Public  Road  &c.,  defect  affecting  the  jurisdiction  of 

4  N.  J.  L.  396;  State  v.  Lawrence,  5  the  subject-matter  cannot  be  waived. 
N.  J.  L.  850;  Cambria  Street,  75  Pa.  Possibly  the   ruling  may  be  right 
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the  oath  will  not  make  the  proceedings  void^  but  may  constitute 
error  available  upon  a  direct  attack.'*  If  it  is  known  to  a  party,  either 
from  facts '  actually  communicated  to  him,  or  from,  information  sup- 
plied by  the  record^  that  the  commissoners  have  not  been  sworn,  he 
must  make  a  seasonable  objection,  or, the  irregulariiy  will  be  deemed 
waived.'^ 

§  341.  (302)  When  majority  of  cominissioners  may  act. — In  the 

absence  of  a  statutory  provision  empowering  a  majority  of  the  ap- 
praisers or  commissioners  to  hear  and  determine  the  case,  all  must  be 
present  at  the  hearing,  but  it  is  held  that  a  majority  may  make  the 
report  of  the  award.'^   The  common-law  rule  in  such  cases  seems  to 


where  the  commissioners,  viewers 
or  committee  are  not  required  to  re- 
port to  any  court  or  tribunal,  but  we 
cannot  believe  it  can  be  correct  in 
a  case  where  the  case  can  be  tried 
de  novo  on  appeal.  Black  v.  Thom- 
son, 107  Ind.  162,  7  N.  E.  184;  In- 
habitants of  Raymond  v.  Commis- 
sioners, 63  Me.  110.  It  may  be  an 
error  entitling  the  landowner  to  a 
certiorari  or  to  a  correction  on  a  di- 
rect attack,  but  we  do  not  see  how  it 
can  be  justly  considered  such  a  de- 
fect as  would  render  a  corporation 
entering  under  the  award  liable  as 
a  trespasser,  or  liable  in  an  action 
of  ejectment.  Notwithstanding  the 
great  array  of  cases,  we  venture  to 
say  that  where  there  is  a  supervising 
tribunal,  the  failure  of  viewers  or 
commissioners  to  take  the  requisite 
oath  does  not  render  the  proceedings 
void.  See  Huling  v.  Kaw  Valley  &c. 
R.  Co.,  130  U.  S.  559,  32  L.  ed.  1045,  9 
Sup.  Ct.  603,  and  cases  there  cited. 
But  see  In  re  Gilroy,  85  Hun  (N.  Y.) 
424,  32  N.  Y.  S.  891;  Ohio  &c.  R.  Co. 
V.  Barker,  134  111.  470,  25  N.  E.  785. 
As  to  what  form  of  oath  is  sufficient, 
see  Shoemaker  v.  United  States,  147 
U.  S.  282,  37  L.  ed.  170,  13  Sup.  Ct. 
361.  It  has  been  held  that  it  Is  not 
essential  that  the  members  of  the 
tribunal  should  take  an  oath.  State 
V.  Hogue,  71  "Wis.  384,  36  N.  "W.  860, 
distinguishing  Lumsden  v.  Mil- 
waukee, 8  Wis.  485;  Bohlman  v. 
Green  Bay  &c.  R.  Co.,  40  Wis.  157, 
158. 


"'Woplsey  V.  Board  of  Hamilton, 
32  Iowa  130.  Some  of  the  cases  go 
so  far  as  to  declare  that  a  report  will 
be  set  aside  for  mere  verbal  inac- 
curacies in  the  oath.  State  v.  Barnes, 
13  N.  J.  L.  268;  State  v.  Davis,  13  N. 
J.  L.  10;  Hoagland  v.  Culvert,  20  N. 
J.  L.  387.  See  also.  In  re  Gilroy,  85 
Hun  (N.  Y.)  424,  32  N.  Y.  S.  891.  But 
this  doctrine  is  denied,  and  as  it 
seems  to  us  with  good  reason.  New 
Orleans  &c.  R.  Co.  v.  Hemphill,  35 
Miss.  17.  See  also.  In  re  Cambria 
St.,  75  Pa.  St.  357. 

"Wentworth  v.  Farmington,  51  N. 
H.  128;  Goodwin  v.  Milton,  25  N.  H. 
458;  Towns  v.  Stoddard,  30  N.  H.  23; 
Roberts  v.  Williams,  13  Ark.  355; 
State  V.  Horn,  34  Kan.  556,  9  Pac. 
208;  Hobbs  v.  County  of  Tipton,  103 
Ind.  575,  3  N.  E.  263;  Barlow  v. 
Highway  Com'r,  59  Mich.  443,  26  N. 
W.  665;  In  re  Johnson,  49  N.  J.  L. 
381,  8  Atl.  113;  Com'rs  v.  Harper,  38 
111.  103;  Wood  V.  Com'rs,  62  111.  391; 
Inhabitants  of  Raymond  v.  County 
Com'rs,  63  Me.  110. 

"'Board  v.  Lansing,  45  N.  Y-  19; 
Woolsey  v.  Tompkins,  23  Wend.  (N. 
Y.)  324;  Matter  of  Fourth  Avenue, 
11  Abb.  Pr.  (N.  Y.)  189;  Inhabitants 
of  Plymouth,  v.  County  Com'rs,  16 
Gray  (Mass.)  341;  Van  Steenbergh 
V.  Bigelow,  3  Wend.  (N.  Y.)  42; 
Rogers,  Ex  parte,  7  Co  wen  (N.  Y.) 
526;  Baltimore  Turnpike,  5  Binn. 
(Pa.)  481;  Hall  v.  People,  57  111. 
307;  Ohio  &c.  R.  Co.  v.  Barker,  134 
111.  470,  25  N.  E.  785;  Beekman  v. 
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be  that  all  the  commissioners  must  take  part  in  the  proceedings,  but 
this  rule  has  been  changed  by  statute  in  most  of  the  states."^  There  is 
some  diversity  of  opinion  as  to  whether  the  failure  of  one  of  the  com- 
missioners to  act  shall  be  deemed  to  constitute  a  mere  irregularity  or 
to  be  such  a  defect  as  ousts  the  jurisdiction;  but  the  opinion  finding 
the  strongest  support  in  principle  is  that  jurisdiction  having  once 
attached  is  not  ousted  by  such  an  irregularity.'^""  Where  jurisdiction 
is  acquired  the  fact  that  errors  of  the  nature  indicated  are  committed 
does  not  oust  it,  although  such  errors  may  be  sufficient  to  vitiate  the 
proceedings  in  a  direct  attack.^"^ 

§  342.  (303)  Tribunal  is  not  the  agent  of  the  public— The  tribu- 
nal designated  by  law  to  hear  and  determine  proceedings  in  condemna- 
tion cases  does  not  act  as  the  agent  of  the  county,  town  or  city,  of 
which  it  is  the  representative  or  governing  body.^"^  It  is  invested  by 
law  with  functions  of  a  judicial  nature,  and  in  exercising  such  functions 
it  cannot  create  a  liability  against  the  public  corporation.  In  legal 
contemplation  it  is  an  independent  tribunal,  and  in  determining  con- 
troversies concerning  the  right  to  appropriate  property  and  the  assess- 
ment of  benefits  and  damages,  it  does  not  act  in  a  representative 

Jackson  County,  18  Ore.  283,  22  Pac.  jury  or  by  not  less  than  three  com- 

1074;    In  re  Wells  County  Road,   7  mlssioners,  a  unanimous  decision  Is 

Ohio  St.  16;  Young  v.  Buckingham,  5  not  required.    But  where  the  constl- 

Ohio     485;      McLellan     v.     County  tution  required  a  jury  of  twelve  it 

Com'rs,    21    Me.    390.      This    ruling  was  held  that  the  legislature  could 

rests   upon   the    principle   that   the  not  provide  that  a  majority  should 

majority  of  a  quorum  may  act.  Rush-  decide  on  the  damages.    Jacksonville 

ville  Gas  Co.  v.  City  of  Rushville,  121  &c.  R.  Co.  v.  Adams,  23  Fla.  608.  But 

Ind.  206,  23  N.  E.  72,  16  Am.  St.  388,  see  as  to  waiver,  Weber  v.  City  of 

6  L.  R.  A.  315.     See  Larson  v.  City  Detroit,  158  Mich.  149,  122  N.  W.  570. 

of  Chicago,  172  111.  298,  50  N.  E.  179,  "» See  In  re  Brooklyn  &c.  R.  Co.,  80 

180;  Hinkle  v.  City  of  Mattoon,  170  Hun  (N.  Y.)  355,  30  N.  Y.  S.  131. 

111.    316,   48   N.   E.    908;    Larson   v.  ™  Quayle  v.  Missouri  &c.  R.  Co.,  63 

People,   170   111.   93,   48   N.   B.   443;  Mo.  465;  Austin  v.  Helms,  65  N.  Car. 

Clark  V.  City  of  Chicago,  155  111.  223,  560;    Hays  v.  Parrish,  52   Ind.  132. 

40  N.  E.  495;  Adcock  v.  City  of  Chi-  But  see  Smith  v.  Trenton  &c.  Co.,  17 

cago,  160  111.  611,  43  N.  B.  589;  Har-  N.    J.    L.    5;     McClellan    v.    County 

rison  v.  City  of  Chicago,  163  111.  129,  Com'rs,  31  Me.  390;  Leavenworth  &c. 

44  N.  E.  395;  Moore  v.  City  of  Mat-  R.  Co.  v.  Meyer,  58  Kan.  305,  49  Pac. 

toon,  163  111.  622,  45  N.  E.  567;  Amer-  89. 

ical  Cannel  Coal  Co.  v.  Huntington  '"Osborn  v.  Sutton,  108  Ind    443, 

&c.  R.  Co.,  130  Ind.  98,  29  N.  E.  566.  9  N.  E.  410;  Black  v.  Thomson,  107 

In   Serrell  v.   Patterson,   107   Mich.  Ind.  162,  7  N.  B.  184. 

234,    65   N.   W.    107,    distinguishing  ^"^  Board  of  Com'rs  v.  Fullen,  111 

Kress  v.  Hammond,  92  Mich.  372,  52  Ind.  410,  12  N.  E.  298;  Quill  v.  City 

N.  W.  728,  it  was  held  that  under  a  of   Indianapolis,   124   Ind.   292,   298, 

constitutional    provision    that    com-  23  N.  E.  788,  7  L.  R.  A.  681. 
pensation  shall  be  ascertained  by  a 
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capacity.  A  tribunal  inTested  with  such  functions  may  be  compelled 
by  mandamus  to  perform  its  duties,  and  it  cannot  be  heard  to  aver  that 
its  proceedings  have  not  been  regular  in  order  to  defeat  a  contractor.'"' 
But  it  has  been  held  that  mandamus  will  not  lie  to  compel  a  city  en- 
gineer to  furnish  monthly  estimates  of  work  under  a  street  improve- 
ment contract  which  contains  a  provision  for  such  estimates.'"* 

^"■Wren  v.  City,  96  Ind.  206;  City  tion  Co.  v.  Icke,  136  "Wis.  583,  118  N. 

of  Greenfield  v.  State,  113  Ind.  597,  W.  196,  20  L.  R.  A.  (N.  S.)  800.   See 

15  N.  E.  241.    See  also,  Illinois  Cent,  also  the  note  to  this  case,  as  last  re- 

R.  Co.  V.  Rucker,  14  111.  353.  ported,  reviewing  decisions  on  both 

»«  State  ex  rel.  Fire  &c.  Construe-  sides  of  the  general  question. 
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§  343.  (304)  General  rale  as  to  parties. — It  is  essential  that  per- 
sons who  have  interests  directly  affected  by  proceedings  in  highway 
cases  should,  in  some  appropriate  method,  be  made  parties  to  the  pro- 
ceedings. Where  there  are  substantial  rights  in  property  the  owners 
of  those  rights,  should,  in  accordance  with  a  fundamental  principle 
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underlying  all  proceedings  of  a  judicial  character,  have  their  "day  in 
court."  This  can  only  be  accomplished  by  making  them  parties  to  the 
proceedings.  It  is  difficult  to  perceiv©  how  a  person  can  be  justly  said 
to  have  his  "day  in  court,"  unless  he  is  in  some  way  made  a  party  to 
the  proceeding  instituted  for  the  purpose  of  taking  his  property  from 
him,  or  of  laying  a  burden  upon  it  in  the  form  of  a  special  assess- 
ment.^ The  same  rule,  however,  must  apply  here  as  in  ordinary  cases, 
and,  as  a  general  rule,  only  such  persons  as  appear  of  record  at  the 
time  the  proceedings  are  commenced  need  be  made  parties.^  Any  other 
rule  would  make  it  impossible  to  secure  a  valid  judgment,  since  the 
petitioners  cannot  have  any  other  knowledge  of  the  rights  and  interests 
of  parties  than  such  as  is  imparted  by  the  record.  If  a  person  acquires 
an  interest  after  the  commencement  of  the  proceedings,  he  should  be 
regarded  as  a  purchaser  pending  the  litigation,  and  bound  by  the  judg- 
ment in  which  it  results. 

§  344.  (305)  Statute  should  be  construed  with  reference  to  gen- 
eral principles  of  law. — Although  proceedings  to  establish  a  highway 
must  be  conducted  in  substantial  compliance  with  the  provisions  of 
the  statute,  still,  the  statute  is  to  be  taken  as  a  part  of  one  great  body 
of  law,  and  general  principles  are  not  to  be  excluded  unless  the  rigor 
of  the  words  of  the  statute  requires  it.   It  is  practically  impossible  to 

^  City  of  Ft.  Wayne  v.  Ft.  Wayne  hearing.  State  v.  Lindell  Hotel  Co., 
&c.  R.  Co.,  149  Ind.  25,  48  N.  E.  342,  9  Mp.  App.  450;  South  Platte  Land 
343,  quoting  text.  A  statute  which  Co.  v.  Buffalo  County,  7  Neh.  253; 
does  not  give  the  property  owner  a  Kuntz  v.  Sumption,  117  Ind.  1,  19 
reasonable  legal  opportunity  for  con-  N.  B.  474,  2  L.  R.  A.  655n;  Stuart  v. 
testing  the  question  of  his  right  to  Palmer,  74  N.  Y.  183,  30  Am.  Rep. 
damages  and  the  amount  thereof  289;  Bennett  v.  City  of  Buffalo,  17 
has  been  held  to  violate  the  consti-  N.  Y.  383.  But  some  authorities  hold 
tutional  provision,  inasmuch  as  it  that  a  statute  is  not  necessarily  un- 
does not  provide  "due  process  of  constitutional  because  it  makes  no 
law."  Kingston  v.  Towle,  48  N.  H.  express  provision  for  notice.  See 
57,  2  Am.  Rep.  174.  A  hearing  and  ante,  §  222  (198).  Instructive  and  in- 
an  opportunity  to  be  heard  are  es-  teresting  discussions  of  the  question 
ential  to  the  validity  of  the  proceed-  as  to  what  constitutes  due  process  of 
ings.  Stuart  v.  Palmer,  74  N.  Y.  law  will  be  found  in  the  cases  of 
183,  30  Am.  Rep.  289;  People  v.  State  v.  Ryan,  70  Wis.  676,  36  N.  W. 
O'Brien,  111  N.  Y.  1,  18  N.  E.  692,  7  823;  Portland  v.  Bangor,  65  Me.  120. 
Am.  St.  684n,  2  L.  R.  A.  255n.  See  20  Am.  Rep.  681;  Underwood  v.  Peo- 
also.  Shove  v.  Manitowoc,  57  Wis.  5,  pie,  32  Mich.  1,  20  Am.  Rep.  633;  In 
14  N.  W.  829;  Philadelphia  v.  Miller,  re  Gannon,  16  R.  I.  537,  18  Atl.  159, 
49  Pa.   St.  440;    Harwood  v.   North  5  L.  R.  A.  359. 

Brookfleld,  130  Mass.  561;    Lehman        ='But  see  post,  §§  349   (310),  352 

v.  Robinson,  59  Ala.  219.     Provision  (313). 
should  be  made  in  the  statute  for  a 
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embody  in  one  statute  all  the  rules  that  shall  govern  a  special  proceed- 
ing, nor  would  any  beneficial  result  be  secured  by  attempting  to  do 
so,  and  we  must,  therefore,  often  look  to  the  general  principles  of  the 
law  in  construing  statutes  and  in  carrying  their  provisions  into  exe- 
cution.' 

§  345.  (306)  Proceedings  to  condemn  land  for  a  highway  are  ad- 
versary proceedings. — A  proceeding  to  establish  a  highway,  and  to 
appropriate  property  for  that  purpose,  cannot  be  justly  considered  an 
ex  parte  proceeding,  although  expressions  are  found  in  the  decided 
cases  which  seem  to  give  it  that  character.  It  is  essentially  an  adver- 
sary proceeding,  since  it  requires  both  a  plaintiff  and  a  defendant.* 
Statutes  authorizing  such  proceedings  are  not  to  be  construed  strictly 
because  the  proceeding  is  in  the  nature  of  an  ex  parte  one,  but  because 
such  statutes  are  in  derogation  of  common  right.  As  the  proceeding 
is,  and  must  be,  an  adversary  one,  it  is  indispensably  necessary  that 
the  proper  parties  should  be  brought  before  the  court.  It  is  but  just 
that  all  who  have  substantial  rights  disclosed  by  the  public  records 
should  be  made  parties  to  the  proceedings,  and,  in  order  to  effect  this 
purpose,  statutes  should  be  so  construed  as  to  require  all  who  have  such 
interests  to  be  made  parties.  It  is,  indeed,  not  within  the  power  of 
the  legislature  to  deprive  one  who  has  an  estate  in  real  property  of 
the  right  to  contest  the  effort  to  take  it  from  him  or  burden  it  with  a 
lien,  no  matter  by  whom  the  effort  is  made.^ 

°  Lawrence   County   v.   Deadwood  individual  citizens  or  private  corpo- 

&C..CO.,  11  S.  Dak.  74,  75  N.  W.  817,  rations  prosecuting  thie  application, 

818  (citing  text).    In  Stowe'v.  Town  the  government  itself  or  the  political 

of  Newborn,  127  Ga.  421,  56   S.  B.  subdivision     occupies     substantially 

516,  it  is  said :  "When  the  state  dele-  the  position  of  a  plaintiff.     But  see 

gates  to  a  municipality  the  right  to  Gasaway  v.  City  of  Seattle,  52  Wash, 

condemn  private  property  for  a  pub-  444,  100  Pac.  991,  21  L.  R.  A.  (N.  S.) 

lie  use,  and  does  not  in  the  act  dele-  68n.       Such     proceedings     are     fre- 

gating    such    authority    provide    a  quently  said  to  be  essentially,  or  in 

method  for  its  exercise,  the  general  their    nature,    proceedings    in    rem. 

law  of  the  state  prescribing  the  pro-  Costello  v.  Burke,  63  Iowa  361,   19 

cedure  and  the  method  of  ascertain-  N.  W.  247;  City  of  St.  Louis  v.  Koch, 

ing  the  damages  is  by  implication  a  169  Mo.  587,  70  S.  W.  143;   Kansas 

part    of    the    law     delegating    the  City  &c.  R.   Co.  v.   Phipps,  4   Kan. 

power."  App.  252,  45  Pac.  926;    St.  Paul  &c. 

^  We  cannot  conceive  how  It  can  R.   Co.  v.   City  of  Minneapolis,   35 

be  possible  that  a  citizen's  property  Minn.  141,  "27  N.  W.  500. 

can  be  appropriated  in  a  purely  ex  "  City    of    Fort    Wayne    v.    Fort 

parte  proceeding,  for  there  is  no  due  Wayne  &c.  R.  Co.,  149  Ind.  25,  48  N. 

process  of  law.    Where  there  are  no  E.  342,  344,  quoting  text. 
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§  346.  (307)  Judgment-creditors   need   not   be   made   parties. — 

Where^  however,  the  interest  in  the  property  is  in  the  form  of  a  lien 
created  solely  by  statute,  then  the  legislature  may  provide  for  seizing 
the  property  without  requiring  the  lienholder  to  be  made  a  party.  It  is 
upon  this  principle  that  it  is  held  that  judgment  creditors  need  not  be 
made  parties  unless  the  statute  so  provides."  The  lien  of  a  judgment 
does  not  create  an  estate  in  land,  but  is  a  security  given  by  law  to  the 
creditor,  and,  as  the  cases  generally  hold,  is  a  lien  that  may  be  taken 
away  by  law  at  any  time  before  vested  rights  have  accrued.''  It  is, 
indeed,  considered  as  part  of  the  remedy,  and  as  falling  within  the  rule 
that  it  is  competent  for  the  legislature  to  change  the  form  of  the 
remedy,  although  it  is  difiBcult  to  perceive  any  just  principle  upon 
which  some  of  the  extreme  cases  upon  the  question  of  the  right  to 
change  the  remedy  can  rest.^  But  we  need  not  enter  upon  any  discus- 
sion as  to  the  general  power  to  change  the  lien  of  a  judgment,  for  we 
think  that  the  power  to  exercise  the  right  of  eminent  domain  without 
making  judgment  creditors  parties  may  be  rested  on  the  broad  ground 
that  the  lien  is  subsidiary  to  this  sovereign  right,  and  that,  as  no  prop- 
erty or  estate  of  the  lienholder  is  taken,  he  is  not  withia  the  provisions 
of  the  constitution.  The  judgment  creditor  has  no  proprietary  interest 
in  the  land,  but  all  his  interest  is  a  mere  lien  created  by  statute,  and 
this  lien  is  subordinate  to  the  provisions  of  the  statutes  enacted  for 
the  purpose  of  carrying  into  execution  the  sovereign  power  of  eminent 
domain.  So,  generally,  others  whose  interests  cannot  be  affected  are 
not  necessary  parties.' 

§  347.  (308)  "Owners"  must  be  made  parties — ^Who  are  "owners." 

— The  word  "owners"  is  generally  employed  in  the  statutes  as  describ- 

°  Watson  V.  New  York  &c.  R.  Co.,  York  Central  R.  Co.,  47  N.  Y.  157; 

47  N.  Y.  157;    Gimbel  v.  Stolte,  59  Woodbury  v.   Grimes,   1   Colo.   100; 

Ind.  446;   Shirk  v.  Thomas,  121  Ind.  Cooley   Const.    Llm.    (5th   ed.),    34, 

147,  149,  22  N.  E.   976,  16  Am.  St.  author's  note. 

381.     See  also,  Williams  v.  Hutchin-  «Gunn  v.  Barry,  15  Wall.  (U.  S.) 

son  &c.  R.  Co.,  62  Kan.  412,  63  Pac.  610,  21  L.  ed.  212. 

430,  84  Am.  St.  408.    But  see  Chicago  '  Allen  v.  City  of  Chicago,  176  111. 

&c.   R.   Co.   V.   Chamberlain,   84   111.  113,  52  N.  E.  33;  Mclntyre  v.  Easton 

333;  Alhouser  v.  Doud,  74  Wis.  400,  &c.  R.  Co.,  26  N.  J.  Eq.  425;   Matter 

43  N.  W.  169.    And  see  as  to  a  tax  of  First  Street,  58  Mich.  641,  26  N. 

lien  of  record.  State  v.  Missouri  Pac.  W.  159;  New  &c.  R.  Co.  v.  Karcher, 

R.  Co.,  75  Neb.  4,  105  N.  W.  983.  112  Ala.  676,  21  So.  825.     See  also, 

'Fisher  v.  Lacky,  6  Blackf.  (Ind.)  Englewood  Connecting  R.  Co.  v.  Chi- 

373;    Aurora  &c.  Turnpike  v.  Holt-  cago  &c.  R.  Co.,  117  111.  611,  6  N.  B. 

house,  7  Ind.  59;   Houston  v.  Hous-  684;  North  River  Boom  Co.  v.  Smith, 

ton,  67   Ind.   276;    Watson  v.   New  15  Wash.  138,  45  Pac.  750. 
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ing  the  persons  who  must  be  made  parties  to  proceedings  to  establish 
roads  or  streets.  In  order  to  carry  into  effect  the  purpose  of  the  statute 
and  to  give  just  force  to  the  provisions  of  the  constitution,  the  term 
"owners"  should  be  construed  to  include  all  who  have  an  estate  in  the 
land  and  whose  interests  appear  of  record.^"  This  would  require  that 
all  who  have  vested  estates  should  be  made  parties,  but  would  not  apply 
to  those  who  have  mere  liens  or  inchoate  interests.  There  is  some  con- 
flict among  the  authorities,  but  this,  we  think,  is  the  true  rule.  Under 
the  operation  of  the  rule  it  would  not  be  necessary  to  make  a  married 
woman  having  an  inchoate  interest  in  the  lajids  of  her  husband  a  party 
to  the  proceeding.^^  The  principle  upon  which  the  doctrine  that  a 
wife  need  not  be  made  a  party  rests,  is,  that  the  right  to  dower,  or 
to  an  estate  in  the  lands  of  the  husband,  is  a  right  created  by  law  and 


"  It  may  include  lessees,  life  ten- 
ants, reversioners,  heirs  or  devi- 
sees, tenants  in  common,  and  per- 
sons having  any  other  vested  inter- 
est which  goes  to  make  up  the  entire 
estate.  3  Elliott  Railroads,  §  1025; 
Colcough  V.  Nashville  &c.  R.  Co.,  2 
Head  (Tenn.)  171;  Bentonville  R. 
Co.  V.  Baker,  45  Ark.  252;  Benton- 
ville R.  Co.  V.  Stroud,  45  Ark.  278; 
Philadelphia  &c.  R.  Co.  v.  Williams, 
54  Pa.  St.  103,  and  authorities  cited 
in  the  following  notes.  But  see,  as  to 
persons  who  are  not  included  within 
the  meaning  of  the  term,  Bird  v. 
Great  Eastern  R.  Co.,  34  L.  J.  C.  P. 
366  (lease  licensee);  Rosa  v.  Mis- 
souri &c.  R.  Co.,  18  Kan.  124  (tres- 
passer) ;  New  and  Old  Decatur  &c. 
R.  Co.  V.  Karcher,  112  Ala.  676,  21 
So.  825;  Strickland  v.  Pennsylvania 
R.  Co.,  154  Pa.  St.  348,  26  Atl.  431, 
21  L.  R.  A.  224  (lessee  or  licensee  of 
market  stall).  In  Parks  v.  Boston, 
15  Pick.  (Mass.)  198,  it  is  said  that 
"every  person  having  an  interest  in 
real  estate  capable  of  being  damni- 
fied by  the  laying  out  of  a  street 
through  or  over  it  is  an  'owner' 
and  entitled  to  compensation."  But 
a  state  or  county  is  held  not  to  be  a 
necessary  party  under  the  Washing- 
ton statute  in  Gasaway  v.  City  of  Se- 
attle, 52  Wash.  444,  100  Pac.  991,  21 
L.  R.  A.  (N.  S.)  68n.  For  others 
held  not  to  be  owners,  see  Conness 
V.  Indiana  &c.  R.  Co.,  193  111.  464, 
62  N.  E.  221;    Emerson  v.  City  of 


Somerville,  166  Mass.  115,  44  N.  E. 
110;  Norris  v.  City  of  Pueblo,  12 
Colo.  App.  290,  55  Pac.  747;  Shaaber 
V.  Reading  City,  150  Pa.  St.  402,  24 
Atl.  692.  Inhabitants  and  tax  payers 
are  not  parties,  but  are  represented 
by  the  town.  Bennett  v.  Town  of 
Tuftonbrough,  72  N.  H.  63,  54  Atl. 
700. 

"Duncan  v.  City,  85  Ind.  104;  City 
of  Indianapolis  v.  Kingsbury,  101 
Ind.  200,  220,  51  Am.  Rep.  749; 
Guynne  v.  City,  3  Ohio  24,  17  Am. 
Dec.  576;  Moore  v.  Mayor,  4  Sandf. 
(N.  Y.)  456,  8  N.  Y.  110;  Jackson  v. 
Edwards,  7  Paige  (N.  Y.)  386,  1 
Wash.  Real  Prop.  (4th  ed.),  269; 
Scribner  Dower,  550  to  555;  1  Dillon 
Munic.  Corp.  (2d  ed.),  §  459;  Flynn 
v.  Plynn,  171  Mass.  312,  50  N.  E. 
650,  68  Am.  St.  427,  42  L.  R.  A.  98; 
Venable  v.  Wabash  &c.  R.  Co.,  112 
Mo.  103,  20  S.  W.  493,  18  L.  R.  A. 
68,  71  (quoting  text) ;  Baker  v. 
Atchison  &c.  R.  Co.,  122  Mo.  396,  30 
S.  W.  301;  Summers  v.  Sullivan,  39 
Mont.  42,  101  Pac.  166,  167  (citing 
text).  But  see  Colorado  &c.  R.  Co. 
v.  Allen,  13  Colo.  229,  22  Pac.  605; 
Bast  Tennessee  &c.  R.  Co.  v.  Love, 
3  Head  (Tenn.)  63;  Corey  v.  Probate 
Judge,  56  Mich.  524,  23  N.  W.  205; 
Wheeler  v.  Kirtland,  27  N.  J.  Eq. 
534;  In  re  New  York  and  Brooklyn 
Bridge,  75  Hun  (N.  Y.)  558,  27  N.  Y. 
S.  597.  See  also,  Haggerty  v.  Wag- 
ner, 148  Ind.  625,  48  N.  B.  366,  39  L. 
R.  A.  384,  394. 
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not  by  contract,  and  that  it  is  not  vested  until  the  death  of  the  hus- 
band. During  his  life  he  is  regarded  as  the  owner,  and  it  is  sufficient 
if  he  is  made  a  party  to  the  proceedings.  But  it  is  otherwise  where 
they  are  tenants  by  entireties  or  the  like,  so  that  she  has  a  vested 
interest.  ^^ 

§  348.  (309)  Reversioners  and  tenants. — ^Where  there  is  a  vested 
estate,  the  owner  should  be  a  party,  whether  his  estate  is  in  remain- 
der or  reversion,  or  is  a  present  estate.^^  There  seems  to  be  some  con- 
flict in  the  authorities  upon  the  question  whether  a  lessee  or  tenant 
is  to  be  regarded  as  within  the  meaning  of  the  term  "owner,"  but  in 
our  opinion  there  can  be  no  just  ground  for  holding  that  he  is  not  the 
owner  of  an  estate  in  the  land.  The  sound  doctrine  is  that,  where  the 
record  discloses  his  interest,  he  should  be  made  a  party  to  the  proceed- 
ings, for  he  is  the  owner  of  some  estate  in  the  land,  and  whether  this 
estate  is  great  or  small  must  depend  upon  the  term  for  which  the 
lands  are  demised  to  him.^* 


"  Holmes  v.  Kansas  City,  209  Mo. 
513,  108  S.  W.  9,  123  Am.  St.  495; 
Grosser  v.  City  of  Rochester,  60  Hun 
(N.  Y.)  379,  15  N.  Y.  S.  62;  Grand- 
jean  V.  San  Antonio  (Tex.  Civ. 
App.),  38  S.  W.  837;  Chehalls 
County  V.  Elllngson,  21  Wash.  638, 
59  Pac.  485,  and  after  his  death  the 
widow  may  be  a  necessary  party. 
Columbia  &c.  Bridge  Co.  v.  Gelse,  34 
N.  J.  L.  268;  New  Orleans  &c.  R.  Co. 
v.  Frederic,  46  Miss.  1;  Bonner  v. 
Peterson,  44  111.  253;  In  re  Hall's 
Estate,  L.  R.  9  Bq.  179. 

"State  V.  Baston  &c.  R.  Co.,  36 
N.  J.  L.  181;  Ross  v.  Bllzabethtown 
&c.  R.  Co.,  20  N.  J.  L.  230  (life  ten- 
ant and  reversioner) ;  Railroad  Co. 
v.  Boyer,  13  Pa.  St.  497  (life  ten- 
ant) ;  Bentonville  R.  Co.  v.  Baker,  45 
Ark.  252  (life  tenant  and  rever- 
sioner); Parks  V.  City,  15  Pick. 
(Mass.)  198;  Enfield  Toll  Bridge 
Co.  V.  Hartford  &c.  R.  Co.,  17  Conn. 
454,  44  Am.  Dec.  556n;  Shelton  v. 
Derby,  27  Conn.  414;  Columbia  &c. 
Co.  V.  Geisse,  35  N.  J.  L.  558;  New 
Orleans  &c.  R.  Co.  v.  Frederic,  46 
Miss.  1;  Boonville  v.  Ormrod's  Est., 
26  Mo.  193;  Harrisburg  v.  Crangle, 
3  Watts  &  S.  (Pa.)  460;  Passmore  v. 
Philadelphia   &c.   R.    Co.,    9    Phlla. 


(Pa.)  579;  Colcough  v.  Nashville  &c. 
R.  Co.,  2  Head  (Tenn.)  171;  Bur- 
bridge  V.  New  Albany  &c.  R.  Co.,  9 
Ind.  546;  Gerrard  v.  Omaha  &c.  R. 
Co.,  14  Neb.  270,  15  N.  W.  231,  20 
Am.  &  Eng.  R.  Cas.  423;  Charleston 
&c.  R.  Co.  V.  Hughes,  105  Ga.  1,  30  S. 
E.  972,  70  Am.  St.  17.  See  also,  as  to 
partners  owning  partnership  land, 
Whitman  v.  Boston  &c.  R.  Co.,  3 
Allen  (Mass.)  133.  As  to  trustees, 
see  Davis  v.  Charles  River  &c.  R. 
Co.,  11  Cush.  (Mass.)  506;  Hidden 
V.  Davisson,  51  Cal.  138. 

"Turnpike  Road  v.  Brosi,  22  Pa. 
St.  29;  Brown  v.  Powell,  25  Pa.  St. 
229;  Baltimore  &c.  R.  Co.  v.  Thomp- 
son, 10  Md.  76  (lessor  and  lessee, 
compensation  apportioned  according 
to  respective  interests);  Parks  v. 
City  of  Boston,  15  Pick.  (Mass.)  198; 
Schoff  V.  Improvement  Co.,  57  N.  H. 
110,  113;  Gilligan  v.  Aldermen,  11  R. 
I.  258;  Astor  v.  Miller,  2  Paige  (N. 
Y.)  68,  5  Wend.  (N.  Y.)  603;  Erie 
&c.  Co.  V.  Brown,  1  Casey  156;  South 
Devon  R.  Co.,  Case  of,  7  Eng.  L.  & 
E.  139;  Reed  v.  Hanover  Branch  R. 
Co.,  105  Mass.  303;  Town  of  Storm 
Lake  v.  Iowa  Falls  &c.  R.  Co.,  62 
Iowa  218,  17  N.  W.  489;  Pennsyl- 
vania R.  Co.  V.  Eby,  107  Pa.  St.  166; 
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§349.  (310)  Vendees,  trustees  and  mortgagees. — ^There  are  some 
cases  holding  that  a  purchaser  not  having  received  the  title  to  the  land 
is  to  be  deemed  an  owner,^'  but  if  these  cases  are  to  be  considered  as 
going  to  the  extent  of  declaring  that  such  a  purchaser  is  an  owner 
in  such  a  sense  as  to  require  that  he  be  made  a  party  to  the  proceed- 
ings, they  cannot,  in  our  opinion,  be  sustained.  Doubtless  such  a 
purchaser  might,  in  the  proper  case,  by  an  intervening  petition  protect 
his  rights,  or  secure  the  award  of  damages  to  the  extent  of  his  interest, 
but  he  cannot  be  deemed  an  owner  in  such  a  sense  as  to  entitle  him  to 
avoid  the  proceedings  on  the  ground  that  he  was  not  made  a  party.^* 
To  hold  that  a  person  with  an  unrecorded  title  must  be  made  a  party 
would  make  it  almost,  if  not  quite,  impossible  to  conduct  the  proceed- 
ings so  that  rights  could  be  acquired  under  them,  for  of  such  titles  the 
record  gives  no  notice.  Such  a  holding  would  also  be  contrary  to  the 
general  doctrine  that  the  holder  of  the  legal  title,  as  it  appears  of 
record,  is  the  proper  party.  It  is  under  this  general  doctrine  that  it 
is  held  that  the  trustee,  and  not  the  beneficiary,  should  be  made  a 
party.^^  Mortgagees  are  generally  deemed  necessary  parties  to  proceed- 


Levee  Com'rs  v.  Johnson,  66  Miss. 
248,  6  So.  199.  But  see  Little  Rock 
&c.  R.  Co.  V.  AUlster,  62  Ark.  1,  34 
S.  W.  82;  Geyde  v.  Com'rs  of  Public 
Works  (1891),  2  Oh.  630.  Tenants 
in  common  should  be  made  parties. 
Grand  Rapids  &c.  R.  Co.  v.  Alley,  34 
Mich.  16,  18;  Kohl  v.  United  States, 
91  U.  S.  367,  23  L.  ed.  449;  Watson 
V.  Milwaukee  &c.  R.  Co.,  57  Wis.  332, 
15  N.  W.  468;  Phillips  v.  Sherman, 
61  Me.  548.  But  compare  Bowman 
V.  Venice  &c.  R.  Co.,  102  111.  459,j 
where  this  was  held  unnecessary,  as 
the  rights  of  one  did  not  depend 
on  the  disposition  of  the  case  as  to 
the  others.  Lessees  in  possession 
even  under  a  parol  lease  have  been 
held  entitled  to  share  in  the  compen- 
sation. Chicago  &c.  R.  Co.  v.  Miller, 
233  111.  508,  84  N.  B.  683;  Cole  v.  El- 
wood  Power  Co.,  216  Pa.  283,  65  Atl. 
678. 

"  St.  Louis  &c.  R.  Co.  V.  Wilder,  17 
Kan.  239.  See  also,  Pinkerton  v. 
Boston  &c.  R.  Co.,  109  Mass.  527; 
Hastings  &c.  R.  Co.  v.  Ingalls,  15 
Neb.  123,  16  N.  W.  762;  Smith  v. 
Ferris,  6  Hun  (N.  Y.)  553;  Pennsyl 

26 — Elliott  R.  and  S. 


vania  &c.  R.  Co.  v.  Cleary,  125  Pa. 
St.  442,  17  Atl.  468,  11  Am.  St.  913; 
ante,  §301  (265). 

"Smith  V.  Ferris,  6  Hun  (N.  Y.) 
553;  Tasker  v.  Small,  7  L.  J.  Ch.  19; 
Bird  V.  Great  Eastern  R.  Co.,  34  L. 
J.  C.  P.  366;  Willey  v.  South  Eastern 
R.  Co.,  18  L.  J.  Ch.  201.  See  also. 
Brown  V.  County  Com'rs,  12  Mete. 
(Mass.)  208.  It  would  be  proper  to 
admit  one  who  acquires  a  title  after 
the  proceedings  are  begun,  or  who 
holds  an  unrecorded  deed,  to  come  in 
/and  defend,  but  it  would  not  be  in- 
icumbent  on  the  petitioners  to  make 
such  a  person  a  party.  Bell  v.  Cox, 
122  Ind.  153,  23  N.  E.  705;  Stewart 
V.  White,  98  Mo.  226,  11  S.  W.  568. 
See  also,  Plumer  v.  Wausau  &c.  Co., 
49  Wis.  449,  5  N.  W.  232;  Pickford  v. 
Mayor  &c.  of  Lynn,  98  Mass.  491; 
King  V.  City  of  New  York,  102  N.  Y. 
171,  6  N.  E.  395;  Houston  v.  Pater- 
son  &c.  Trac.  Co.,  69  N.  J.  L.  168,  54 
Atl.  403. 

"  State  V.  Mayor  of  Orange,  32  N. 
J.  L.  49;  State  v.  Eastern  &c.  Co.,  36 
N.  J.  L.  181;  Davis  v.  Charles  River 
Branch   R.   Co.,   11   Cush.    (Mass.) 
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ings  in  highway  eases/^  and  this  general  doctrine  extends  to  mort- 
gagees of  leasehold  estates.^*  But  a  contrary  view  is  taken  by  some  of 
the  courts  where  the  mortgagor  is  in  possession.^" 

§  350.  .(311)  Heirs  and  personal  representatives. — Where  there  are 
heirs  of  a  deceased  person  they,  and  not  the  administrator,  should  be 
made  parties.^^  If  the  statute  provides  that  the  names  of  the  owners 
shall  be  given  as  they  appear  on  the  last  tax  duplicate,  or  on  the  entry- 
book,  it  will  be  sufficient  to  thus  describe  them,  though  the  description 
on  the  duplicate,  or  entry-book,  be  to  the  heirs  of  the  estate  of  a  person 
named  as  deceased.^^  There  are  cases  in  which  the  administrator  of 
the  estate  of  a  former  owner  may  be  entitled  to  the  damages,^^  but  he  is 


506;  Hawkins  v.  County  Com'rs,  2 
Allen  (Mass.)  254;  Small  v.  Georgia 
&c.  R.  Co.,  87  Ga.  602,  13  S.  E.  694. 
See  also,  Birmingham  &c.  R.  Co.  v. 
Louisville  &c.  R.  Co.,  152  Ala.  422,  44 
So.  679. 

"  Sherwood  v.  City  of  Lafayette, 
109  Ind.  411, 10  N.  E.  89,  58  Am.  Rep. 
414;  Indiana  &c.  R.  Co.  v.  Allen,  100 
Ind.  409;  Parks  v.  City,  15  Pick. 
(Mass.)  198;  Baltimore  &c.  R.  Co. 
V.  Thompson,  10  Md.  76;  Philadel- 
phia &c.  R.  Co.  V.  Williams,  54  Pa. 
St.  103;  In  the  Matter  of  John  and 
Cherry  Streets,  19  "Wend.  (N.  Y.) 
659;  Cool  v.  Crommet,  13  Me.  250; 
Piatt  V.  Bright,  29  N.  J.  Eq.  128; 
Parker's  Case,  36  N.  H.  84;  Wilson 
V.  European  &c.  R.  Co.,  67  Me.  358; 
Severin  v.  Cole,  38  Iowa  463;  Ken- 
nedy V.  Milwaukee  &c.  R.,  22  Wis. 
581;  Omaha  &c.  Co.  v.  Reed,  3  Neb. 
(unof.)  793,  92  N.  W.  1021;  Dodge 
V.  Omaha  &c.  R.  Co.,  20  Neb.  276,  29 
N.  W.  936.  Most  of  these  authorities 
hold  that  the  rule  applies  whether 
the  mortgagee  is  in  possession  or 
not.  But  see  to  effect  that  failure 
to  make  the  mortgagee  a  party  will 
not  necessarily  vitiate  the  proceed- 
ings. Smith  V.  City  of  Detroit,  120 
Mich.  572,  79  N.  W.  808  (where 
there  was  enough  land  left  to  pay 
the  mortgage). 

"Hagar  v.  Brainerd,  44  Vt.  294; 
Astor  V.  Hoyt,  5  Wend.  (N.  Y.)  603. 

"■Goodrich  v.  Board,  47  Kan.  355, 
27  Pac.  1006,  IS  L.  R.  A.  113n;  Whit- 
ing V.  New  Haven,  45  Conn.  305; 
Paine    v.    Woods,    108    Mass.    160; 


Crane  v.  Elizabeth,  36  N.  J.  Eq.  339. 
See  note  to  Goodrich  v.  Board, 
supra,  in  18  L.  R.  A.  113,  115,  where 
the  authorities  are  reviewed  pro  and 
con.  Also  Rand  v.  Fort  Scott  &c.  R. 
Co.,  50  Kan.  114,  31  Pac.  683;  Chi- 
cago &c.  R.  Co.  V.  Sheldon,  53  Kan. 
169,  35  Pac.  1105;  Warren  v.  Gibson, 
40  Mo.  App.  469;  Schumacker  v. 
Toberman,  56  Cal.  508. 

^Boonville  v.  Ormond,  26  Mo.  193; 
Boynton  v.  Peterborough  &c.  R.  Co., 
4  Cush.  (Mass.)  467;  Todemier  v. 
Aspinwall,  43  111.  401;  Neal  v.  Knox 
&c.  R.  Co.,  61  Me.  298;  Kane  v.  Kan- 
sas City  &c.  R.  Co.,  112  Mo.  34,  20  S. 
W.  532.  See  Peoria  &c.  R.  Co.  v. 
Rice,  75  111.  329,  But  compare  Bar- 
lage  V.  Detroit  &c.  R.  Co.,  54  Mich. 
564,  20  N.  W.  587;  Monterey  County 
V.  Cushing,  83  Colo.  507,  23  Pac.  700. 
The  term  "owner"  may  include  heirs 
and  devisees.  Boynton  v.  Peterbor- 
ough &c.  R.  Co.,  4  Cush.  (Mass.) 
467;  Pittsburg  &c.  R.  Co.  v.  Swinney, 
97  Ind.  586. 

==  Carr  v.  State,  103  Ind.  548,  3  N. 
E.  375.  But  otherwise,  where  the 
statute  requires  that  the  names 
should  be  given.  State  v.  Blauvelt, 
33  N.  J.  L.  36;  Lull  v.  Curry,  10 
Mich.  397. 

^  Rush  V.  McDermott,  50  Cal.  471; 
Goodwin  v.  Milton,  25  N.  H.  458;  St. 
Albans  v.  Seymour,  41  Vt.  579;  Neal 
V.  Knox  R.  Co.,  61  Me.  298;  Welles 
v.  Cowles,  4  Conn.  182,  10  Am.  Dec. 
115;  Hotchkiss  v.  Auburn  R.  Co.,  36 
Barb.  (N.  Y.)  600. 
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not  the  owner  of  the  land,  and  consequently  is  not  the  proper  party  to 
the  proceedings.  The  question  as  to  who  is  entitled  to  the  proceeds  of 
the  award,  the  heirs  or  the  administrator,  is  not  to  be  settled  by  the 
petitioners  for  the  highway,  for  the  law  only  requires  of  them  that 
they  shall  make  the  owners  of  the  lands  parties.  If  the  proceedings 
have  been  commenced  before  the  death  of  the  owner,  and  notice  has 
been  served,  then  the  proceedings  may  be  revived  as  against  the 
heirs  ;^*  but  if  there  has  been  a  final  order  or  judgment  there  is  no 
necessity  for  a  revivor.''^ 

§  351.  (313)  Holders  of  unrecorded  liens. — ^Where  there  is  a  mere 
lien  on  the  land,  not  disclosed  by  record,  or  evidenced  by  a  legal  or 
equitable  mortgage,  the  holder  of  the  lien  is  not  an  owner  within  the 
meaning  of  the  statute.  It  is  essential  that  there  be  more  than  a  mere 
security  for  debt;  there  must  be  a  proprietary  interest  in  the  land 
itself.  A  vendor  of  land  holding  the  legal  title,  although  in  equity  he 
may  be  regarded  as  holding  it  for  the  benefit  of  the  vendee  who  has 
paid  the  purchase-money,  is  the  owner  of  the  land,  and  he  should  be 
made  a  party  to  the  proceeding.  ^^  But  it  would  probably  be  safer 
to  also  make  the  purchaser  a  party,  especially  if  in  possession.''^  If 
the  vendor  has  invested  the  vendee  with  the  legal  title,  then  the  latter 
is  to  be  regarded  as  the  owner,  although  the  former  may  hold  an 
unrecorded  vendor's  lien.^^  A  factor  who  has  advanced  money  on 
property  has  a  lien  on  the  property  to  secure  the  sum  advanced,  but  he 
has  not  such  a  proprietary  interest  as  constitutes  him  an  owner.''* 
Where,  however,  there  was  a  tax  lien,  which  was  a  matter  of  record,  it 

^  Peoria  R.  Co.  v.  Rice,  75  111.  329;  proceedings.    Curran  v.  Shattuck,  24 

Satterfield  v.  Crow,  8  B.  Men.  (Ky.)  Cal.  427. 

553;  Valley  R.  Co.  v.  Bohm,  29  Ohio  "See  Fulton  County  v.  Amorous, 

St.  633.    See  also,  Taylor  v.  Com'rs,  89  Ga.  614,  16  S.  B.  201;  Fremont  &c. 

18  Pick.  (Mass.)  309.  R.  Co.  v.  Setright,  34  Neb.  253,  51  N. 

=^If  the  land  has  been  taken  dur-  W.  833;  Stokes  v.  Parker,  53  N.  J.  L. 

ing  the  owner's  life,  and  the  compen-  183,  20  Atl.  1074;  Odell  v.  Gulf  &c.  R. 

sation  unpaid,   it  is  generally  pay-  Co.,  4  Tex.  Cix.  App.  607,  22  S.  W. 

able  to  the  administrator.  Welles  v.  821;  Olson  v.  Seattle,  30  Wash.  687, 

Cowles,  4   Conn.   182,   10  Am.   Dec.  71    Pac.    201.     See   also.    Brown   v. 

115;  Neal  v.  Knox  &c.  R.  Co.,  61  Me.  Arkansas  Cent.  R.  Co.,  72  Ark.  456, 

298;  Church  v.  Grand  Rapids  &c.  R.  81  S.  W.  613;  Cotes  v.  Davenport,  9 

Co.,  70  Ind.  161, 165.  Iowa  227. 

"^  Smith  V.  Ferris,  6  Hun  (N.  Y.)  "  See  Blizabethtown  &c.  R.  Co.  v. 

553.    It  has  been  held  that  notice  to  Helm's  Heirs,  8  Bush  (Ky.)  682. 

the    owner    is    not    notice    to    hia  ^United  States  v.  Villalonga,  23 

vendee,  who  purchases  pending  the  Wall.  (U.  S.)  35,  23  L.  ed.  64;  Smith 

v.  Race,  76  111.  490. 
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was  held  in  a  late  Nebraska  case  that  the  lienholder  was  an  owner 
within  the  meaning  of  the  statute  and  should  have  been  made  a 
party.*" 

§  352.  (313)  Exceptions  to  the  rule  that  only  those  having  a  title 
of  record  need  be  made  parties. — There  are  exceptions  to  the  general 
rule  that  it  is  only  persons  who  have  title  of  record  that  must  be 
made  parties  to  the  proceedings.  If  the  facts  are  such  as  to  impart 
notice  that  the  person  in  possession  has  a  proprietary  claim  to  the  land 
or  color  of  title,  then  he  should  be  made  a  party.*^  The  test  as  to 
who  are  necessary  parties  should  be  that  of  notice.  If  there  is  record 
notice,  and  there  are  no  facts  countervailing  the  effect  of  that  notice, 
then  only  those  who  have  titles  of  record  should  be  deemed  necessary 
parties,  but  if  there  are  facts  which  would  inform  a  prudent  person 
making  reasonable  inquiry  that  the  owner  of  the  ostensible  record 
title  is  not  the  real  owner  or  does  not  own  the  whole  estEfte,  then  the 
notice  imparted  by  these  facts  should  be  acted  upon,  and  the  real 
owner  and  all  having  a  rightful  proprietary  interest  in  the  land  or 
actually  occupying  under  color  of  such  an  interest  should  be  made 
parties.  Thi?  rule  would  protect  the  petitioners  against  secret  claims 
and  equities  of  which  they  could  have  no  knowledge,  and  yet  secure 
a  day  in  court  to  those  who,  having  no  record  title  in.  the  land,  have 
performed  such  acts  and  taken  such  positions  as  to  convey  actual 
notice  of  their  interest  in  the  land  which  it  is  proposed  to  seize.  So, 
too,  it  would  impose  upon  the  petitioners  the  duty  of  exercising 
ordinary  diligence  and  vigilance,  and  yet  not  require  them  to  use 
extraordinary  diligence  and  care. 

§  353.  (314)  New  parties — Conflicting  claimants. — Persons  hav- 
ing rights  in  the  land  may  be  admitted  as  parties  under  the  general 

»"  State  V.  Missouri  Pac.  R.  Co.,  75  R.  Co.,  21  Minn.  127,  41  Am.  Rep. 
Neb.  4,  105  N.  W.  983.  Compare,  370,  to  the  effect  that  possession  and 
however,  Philadelphia  &c.  R.  Co.  v.  use  are  prima  facie  evidence  of  own- 
Pennsylvania  R.  Co.,  151  Pa.  St.  569,  ership.  See  also.  Ex  parte  Winder, 
25  Atl.  177.  L.  R.  6  Ch.  Div.  696;   Perry  v.  Clis- 

"Stoneman  v.  London  &c.  R.  Co.,  sold    (1907),  A.   C.  73;    Andrew  v. 

L.  R.  7  Q.  B.  1;  Lexington  &c.  Turn-  Nantasket  Beach  R.  Co.,  152  Mass. 

pike  Road   Co.   v.    McMurtry,   3   B.  506,  25  N.  E.  966;   Spokane  Palls  &c. 

Mon.   (Ky.)   516;   Anderson  v.  Pern-  R.  Co.  v.  Zeigler,  167  U.  S.  65,  42  L. 

berton,  89  Mo.  61,  1  S.  W.  216.    See  ed.  79,  17   Sup.  Ct.  728;    Oklahoma 

also,  Missouri  &c.  R.  Co.  v.  Owen,  8  City  v.  McMasters,  12  Okla.  570,  73 

Kan.  409;   Sherwood  v.  St.  Paul  &c.  Pac.  1012. 
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rules  of  law,  even  though  the  statute  may  not  expressly  authorize 
the  admission  of  new  parties,  and  the  proceedings  may  generally  be 
amended  so  as  to  bring  in  new  parties  when  necessary."^  Ordinarily 
a  statute  does  not,  and  cannot,  stand  alone,  forming  in  itself  a  com- 
plete system,  but  it  is  part  of  one  great  system  and  intimately  blended 
with  the  fundamental  rules  and  principles  of  that  system.  Yet  the 
right  to  come  in  and  be  heard  upon  the  question  of  the  right  to  seize 
the  property,  and  the  matter  of  the  measure  of  compensation,  does  not 
imply  that  disputes  between  rival  claimants  must  be  adjusted  in  the 
proceedings  to  establish  the  highway.  If  there  are  rival  claimants 
the  money  can  be  paid  into  court,'*  and  in  a  proper  suit  the  respective 
rights  of  claimants  adjudicated.  Nor  does  the  right  of  claimants  to  be 
admitted  to  defend  imply  that  the  petitioners  are  bound  to  make  them 
parties ;  this  the  former  may  elect  to  do,  but  they  are  under  no  abso- 
lute obligation  to  do  it,^*  as  a  general  rule.  Where  it  is  proposed  to 
compel  the  landowners  to  pay  the  cost  of  opening  and  constructing  a 
load  or  street,  justice  requires  that  in  some  appropriate  method  they 
should  be  made  parties  to  the  proceedings.  It  is  not  merely  those 
whose  property  is  physically  taken  that  are  entitled  to  be  treated  as 
parties,  for  those  whose  property  is  to  be  made  to  bear  the  burden  are, 
of  right,  entitled  to  be  dealt  vsdth  as  parties,  and  as  such  they  must 
usually  be  before  the  court.  It  is  not  always  necessary  that  they  should 
be  formally  named  as  parties,  but  in  some  legal  method  they  must  be 
placed  in  such  a  situation  as  will  secure  them  the  substantial  rights 
of  parties  in  an  adversary  proceeding.  Where  the  statute  prescribes 
the  mode  of  procedure,  that,  of  course,  will  govern,  but  if  there  is  no 
express  provision  upon  the  subject,  then  they  must  be  made  parties 
under  the  general  rules  of  law. 

'^Wood  v.  Com'rs,  122  Mass.  394;  Charleston  &c.  Bridge  Co.  v.  Com- 

Matter  of  New  York  &c.  R.  Co.,  28  stock,  36  W.  Va.  263,  15  S.  E.  69. 

Hun  (N.  Y.)  194;  Chicago  &c.  R.  Co.  °*It  may  be  safer,  however,  where 

V.  Gates,  120  111.  86,  11  N.  B.  527.  the  title  is  doubtful,  to  make  all  per- 

May  be  admitted  on  their  own  inter-  sons  parties  who  claim  an  interest 

vening  petition.    Hutchinson  v.  Mo  in  the  property.    Bentonville  &c.  R. 

Laughlin,  15  Colo.  492,  25  Pac.  317,  Co.  v.  Stroud,  45  Ark.  278.     And  it 

11  L.  R.  A.  287.  has  been  said  that  adverse  or  con- 

^See  San  Francisco  &c.  R.  Co.  v.  flicting  claimants  must  be  made  or 

Mahoney,  29  Cal.  112;   South  Park  become    parties.       Charleston     &c. 

Com'rs  V.  Todd,  112  111.  379;  Wooster  Bridge  Co.  v.  Comstock,  36  W.  Va. 

V.  Sugar  River  &c.  R.  Co.,  57  Wis.  263,  15  S.  E.  69.    See  also,  Hager  v. 

311,  15  N.  W.  401;  Bell  v.  Cox,  122  Brainerd,   44  Vt.   294;    McCurdy   v. 

Ind.  153,  23  N.  B.  705.     See  also.  Chestnut  Hill  R.  Co.,  8  Weekly  Notes 

Cas.  (Pa.)  143. 
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§  354.  Defect  or  misjoinder  of  parties. — ^AU  persons  interested 
should  generally  be  made  parties,  as  already  shown,  and  it  has  been 
held  that  owners  of  several  different  traets,^^  as  well  as  of  different 
interests,^*  may  be  joined  in  one  proceeding.  But  much,  of  course, 
depends  upon  the  local  statute  or  practice.  It  is  clear  that  one  whose 
interest  is  affected  so  that  he  should  have  been  made  a  party,  cannot, 
ordinarily,  be  bound  by  the  proceedings  unless  he  was  a  party;  but 
the  weight  of  authority  and  the  better  reason  would  seem  to  be  to  the 
effect  that  such  failure  as  to  one  person  will  not  necessarily,  nor 
ordinarily,  invalidate  the  proceedings  as  against  others  who  were 
properly  made  parties.  ^^  There  are,  however,  some  decisions  to  the 
contrary.^  ^  The  same  general  rule  would  seem  to  apply  in  cases  of 
misjoinder.  Making  one  a  party  who  is  not  a  proper  party  is  not 
ground  for  dismissing  the  proceedings  as  to  others  who  are  properly 
joined.^^ 

§355.  (315)  Notice — ^Matters  upon  wMch  the  owner  is  entitleS  to 
a  hearing. — It  is  not  necessary,  except  where  the  statute  so  requires, 
and  except  where  a  specific  assessment  is  to  be  laid  on  the  land,  to 
specifically  describe  the  land  which  will  be  affected  by  the  opening  of 
a  road  or  street,  for  if  the  general  direction  and  character  of  the  way 
are  shown  by  the  record,  enough  is  shown  to  inform  those  made 
parties  of  the  nature  of  the  proceeding.*"  But  the  notice  should  gen- 
erally state  the  nature  and  extent  of  the  proposed  location  or  taking 
and  be  sufficient  to  inform  the  parties  interested  of  what  is  to  be 

"Houghton    Common    Council   v.  Co.  v.  Postal  &c.  Co.,  18  Tex.  Civ. 

Huron   Copper    Min.    Co.,    57   Mich.  App.  502,  45  S.  W.  179;  State  v.  King 

547,  24  N.  W.  820;  Evergreen  Ceme-  County  Sup.  Ct.,  31  Wash.   445,  72 

tery  Assn.  v.  Beecher,  53  Conn.  551,  Pac.  89,  66  L.  R.  A.  897n. 

5  Atl.  353.     See  also,  McKee  v.  St.  ''See  Brush  v.  Detroit,  32  Mich. 

Louis,  17  Mo.  184;  Union  Depot  Co.  43;  Grand  Rapids  &c.  R.  Co.  v.  Alley, 

V.  Frederick,  117  Mo.  138,  21  S.  W.  34  Mich.  16;  Anderson  v.  Pemberton, 

1118,  1130,  26  S.  W.  350.  89  Mo.  61,  1  S.  W.  216. 

=' Pennsylvania  R.  Co.  v.  National  =*  Missouri  Pac.  R.  Co.  v.  Carter, 

Docks  &c.  R.  Co.,  57  N.  J.  L.  86,  30  85  Mo.  448.    That  objection  for  mis- 

Atl.  183.  joinder  must  be  duly  made  and  is 

"Stevens  V.  Norfolk,  46  Conn.  227;  not  available  in  a  collateral  action, 

Indiana  &c.  R.  Co.  v.  Conness,  184  see  Dyckman  v.  New  York,  5  N.  Y. 

111.  178,  56  N.  E.  402;   St.  Louis  &c.  434. 

R.  Co.  V.  Postal  Tel.  Co.,  173  111.  508,  "  See,  as  to  sufficiency  of  descrip- 

51  N.  E.  382.    See  also.  New  Orleans  tion,  Vail  v.  Morris  &c.  R.  Co.,  21  N. 

&c.  R.  Co.  V.  Southern  &c.  Tel.  Co.,  J.   L.   189;    Boice   v.   Plainfleld,   41 

53  Ala.  211;  Gasaway  v.  City  of  Se-  N.  J.  L.  138;   Quincy  &c.  R.  Co.  v. 

attle,  52  Wash.  444,  100  Pac.  991,  21  Taylor,  43  Mo.  35. 
L.  R.  A.  (N.  S.)  68n;  Houston  &c.  R. 
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appropriated.''^  It  is  not  always  necessary  that  a  landowner  against 
whom  it  is  proposed  to  assess  benefits  should  have  notice  of  the  prepar- 
atory proceedings,  but  it  is  generally  necessary  that  he  should  be  in 
court  as  a  party  before  the  final  determination  of  the  question.*''  That 
an  interested  person  is  in  court  as  a  witness  is  not  sufiBcient,  for  he. 
must  be  there  as  a  party,*'  although  the  fact  that  he  is  in  court  and 
thus  obtains  knowledge  of  the  proceedings  may  often  form  an  import- 
ant element  in  an  equitable  estoppel.  It  is  not  essential  that  a  land- 
owner should  be  in  court  upon  questions  which  the  local  authorities 
have  a  right  to  conclusively  decide  as  matters  of  policy  or  expedi- 
ency,** but,  as  elsewhere  shown,  questions  as  to  the  amount  to  be 
assessed  as  benefits  or  awarded  as  damages  cannot  be  deemed  ques- 
tions of  that  character.  It  is  not,  however,  simply  as  to  questions 
of  amount  that  one  upon  whose  land  a  benefit  assessment  is  sought  to 
be  laid  is  entitled  to  a  judicial  hearing  and  decision,  for  there  are 
other  questions  upon  which  he  is  entitled  to  a  hearing  and  judgment, 
and  certainly  one  entitled  to  a  hearing  and  judgment  must,  in  accord- 
ance with  some  law,  be  one  of  the  parties  before  the  tribunal  that  pro- 
nounces judgment. 

§  356.  (316)  Notice  and  hearing  not  essential  as  to  questions  of 
expediency. — It  is  not,  as  we  have  seen,  every  question  involved  in  the 
exercise  of  the  right  of  eminent  domain  upon  which  property' 
owners  are  entitled  to  notice,  for  there  are  many  questions  of  ex- 
pediency and  policy  which  the  legislature  may  determine  or  invest 
local  officers  or  bodies  with  the  power  of  determining.  As  a  general 
rule  the  legislature  may  authorize  local  officers  to  decide  upon  the  line 
of  the  proposed  road  or  street,  the  mode  of  constructing  it,  the 

"Potter    V.    Ames,    43    Cal.    75;        ^"Kuntz  v.  Sumption,  117  Ind.  1, 

Quackenbush  v.   Dlst.  of  Columbia,  3,  19  N.  B.  474,  2  L.  R.  A.  655n. 
20  D.   C.   300;    McManus  v.  McDon-        "State  v.  Johnson,  105  Ind.  463, 

ough,  107  111.  95;  Midland  R.  Co.  v.  5  N.  E.  553;   Trimble  v.  McGee,  112 

Smith,  109   Ind.  488,   9  N.   B.  474;  Ind.   307,   14   N.   B.   83;    Weaver   v. 

Lumberman's  Ins.  Co.  v.  City  of  St.  Templin,  113  Ind.  298,  14  N.  E.  600; 

Paul,  85  Minn.  234,  88  N.  W.  749.  People  v.  Smith,  21  N.  Y.  595;   Holt 

»^ 'Watkins  v.  Pickering,  92  Ind.  332;  v.   Somerville,  127  Mass.  408;    Lent 

ante,  §  221   (197).     See  also,  Apple-  v.  Tillson,  72  Cal.  404,  14  Pac.  71; 

ton  v.  City  of  Newton,  178  Mass.  276,  McMicken  v.  Cincinnati,  4  Ohio  St. 

59  N.  E.  648;    State  Water  Supply  394.     See  also,  Appleton  v.  City  of 

Commission  v.  Curtis,  192  N.  Y.  319,  Newton,  178  Mass.  276,  59  N.  E.  648; 

85  N.  E.  148;    Riley  v.  Charleston  State  Water  Supply  Com.  v.  Curtis, 

Union  Station  Co.,  71  S.  Car.  457,  51  192  N.  Y.  319,  85  N.  B.  148. 
S.  E.  485,  110  Am.  St.  579. 
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necessity  for  its  construction  and  like  matters,  and  upon  all  such 
questions  the  local  ofl5ceirs  may  give  judgment  without  notice  to  the 
landowner.**  If,  however,  the  constitution  provides  for  the  submission 
of  these  questions  to  a  tribunal  of  a  judicial  nature,  then,  of  course, ' 
the  statute  must  so  provide,  and  notice  is  essential.*^ 

§  357.  (Slf)  Right  to  notice  to  select  jurors  or  appraisers. — There 
is  much  conflict  in  the  decisions  upon  the  question  whether  the  land- 
owner has  a  right  to  such  a  notice  as  will  enable  him  to  take  part  ia 
selecting  the  jurors,  commissioners  or  appraisers,  by  whom  the  bene- 
fits and  damages  are  to  be  assessed.*^  There  is  much  reason  in  the 
argument  embodied  in  many  of  the  decisions  that  the  landowner  is 
entitled  to  impartial  triers,  and  of  necessity  is  entitled  to  an  oppor- 
tunity to  ascertain  whether  they  are  impartial.  It  seems  to  us  that  at 
some  stage  in  the  proceedings  this  right  should  be  secured  to  the 
landowner,  but  that  it  is  not  essential  that  provision  should  be  made 
for  the  exercise  of  this  right,  in  the  first  instance,  in  cases  where  the 
decision  of  the  tribunal  is  not  conclusive.  If  there  is  a  right  of  appeal 
to  a  court  of  general  jurisdiction,  then  there  is  an  opportunity  for 
securing  an  impartial  hearing  under  the  general  rules  of  law,  and 
no  substantial  injustice  is  done,  but  if  there  is  no  such  right,  then  it 
is  a  violation  of  sound  principle  to  compel  a  party  to  be  bound  without 
an  opportunity  to  discover  whether  the  tribunal  is  or  is  not  an  impar- 
tial one.  It  is  not  easy  to  perceive  any  just  reason  upon  which  the 
doctrine  that  a  conclusive  decision  may  be  rendered,  and  no  oppor- 
tunity allowed  the  parties  to  ascertain  whether  the  triers  are  dis- 

« Weaver  v.  Templin,  113  Ind.  298,  Matthews,  1  Rob.  (Va.)  468;  United 

14  N.  B.   600;    Zimmerman  v.  Can-  States  v.  Jones,  109  U.  S.  513,  27  L. 

field,  42  Ohio  St.  463;   Lent  v.  Till-  ed.  1015,  3  Sup.  Ct.  346;   Peoria  &c. 

son,  72  Cal.  404,  14  Pac.  71;   Preble  R.  Co.  v.  Warner,  61  HI.  52;   Lang- 

V.  Portland,  45  Me.  241;    People  v.  ford  v.  County,  16  Minn.  375;  Tracy 

Smith,  21  N.  Y.  595;  Baltimore  &c.  v.  Blizabethtown  R.  Co.,  80  Ky.  259; 

R.  Co.  V.  Pittsburgh  &c.  R.  Co.,  17  Central  Turnpike  Corp.,  Matter  of, 

W.  Va.   812.     And  see  also  authori-  7    Pick.     (Mass.)    13;     Strachan    v. 

ties  cited  in  last  preceding  note.  Brown,    39    Mich.    168;     Morris    v. 

«  Seifert  v.  Brooks,  34  Wis.  443;  Comptroller,  54  N.  J.  L.  268,  23  Atl. 

Baltimore  &c.  R.  Co.  v.  Pittsburgh  664.     See   also,   2   Elliott  Railroads 

&c.  R.  Co.,  17  W.  Va.  812.    See  also,  (2d  ed.),   §  1019;    Abney  v.   Clark, 

Pearsall    v.    Supervisors,    74    Mich.  87  Iowa  727,  55  N.  W.  6;  Union  Pac. 

558,  42  N.  W.  77,  4  L.  R.  A.  193;  R.  Co.  v.  Leavenworth  &c.  R.  Co.,  29 

Wood  V.  Com'rs  of  Highways,  62  111.  Fed.  728;    Weir  v.   St.  Paul  &c.  R. 

391;  People  V.  Kniskern,  54  N.  Y.  52.  Co.,  18  Minn.  155;    Chesapeake  &c. 

"  Matter  of  Village  of  Middletown,  Canal  Co.  v.  Union  Bank,  4  Cranch 

82  N.  Y.  196;  Zack  v.  Pennsylvania  C.  C.  (U.  S.)  75. 
R.  Co.,  25  Pa.   St.  394;    Hunter  v. 
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interested  and  unprejudiced,  can  be  sustained.  If,  however,  this  op- 
portunity is  given  before  a  final  hearing  is  had,  no  principle  is  vio- 
lated, and  the  rule  which  prevails  in  analogous  cases  is  given  force. 
It  is  difficult  to  conceive  how  there  can  be  due  process  of  law  where  no 
opportunity  is  afforded  the  property  owner  to  inquire  into  the  fitness 
and  qualifications  of  those  who  are  to  decide  upon  his  property  rights, 
and  it  seems,  to  us  that  it  is  not  within  the  power  of  the  legislature 
to  take  from  the  citizen  any  essential  element  of  the  great  and  import- 
ant right  included  in  the  constitutional  provision  securing  to  the 
citizen  due  process  of  law.  If  the  legislature  may  designate  the  tribu- 
nal to  decide  the  controversy  without  giving  the  property  owner  an 
opportunity  to  ascertain  whether  those  who  compose  it  are  unpreju- 
diced and  disinterested,  it  may,  with  quite  as  much  justice  and  pro- 
priety, conclusively  decide  the  controversy  without  going  through  the 
form  of  providing  a  tribunal  with  judicial  powers.*^ 

§  358.  (318)  Party  having  notice  cannot  complain  that  others 
were  not  notified. — Where  notice  is  required,  it  is  essential  to  confer 
jurisdiction,  for  without  some  notice  there  is  no  jurisdiction,  and  the 
proceedings  are  absolutely  void.  It  is  not,  however,  to  be  understood 
that  where  there  is  jurisdiction  of  the  subject-matter  and  there  are 
many  persons  interested  as  owners  of  different  parcels  of  land, 
failure  to  give  notice  to  some  of  the  property  owners  will  vitiate  the 
entire  proceeding.  In  such  cases  the  better  opinion  is  that  the  pro- 
ceeding is  void  only  as  to  those  who  have  not  been  notified,  but  valid 
as  to  those  who  have  had  notice.**  A  different  rule  would  often  work 
injustice  to  the  public,  as  well  as  to  the  citizens,  for  it  might  happen 
that  a  highway  would  affect  many  persons  and  all  of  them,  except  one, 

«The   following   authorities   sup-  N.  J.  L.  268,  23  Atl.  664;   Zook  v. 

port  the  text  to  the  effect  that  such  Pennsylvania  R.  Co.,  25  Pa.  St.  394. 

notice  is  necessary:     Peoria  &c.  R.  "  State  v.  Richmond,  6  Foster  (N. 

Co.  V.  Warner,  61  111.  52;    Smith  v.  H.)    232;    State   v.    Baston   R.    Co., 

Claussen   Park   Drainage   &c.   Dist.,  36  N.  J.  L.  181;  Kidder  v.  Jennison, 

229  111.  155,  82  N.  E.  278;   Tracy  v.  21  "Vt.  108;  Nichols  v.  Salem,  14  Gray 

Elizabethtown  &c.  R.  Co.,  80  Ky.  259;  (Mass.)  490.    But  compare  Anderson 

Gamble  v.  McCrady,  75  N.  Car.  509;  v.  Pemberton,  89  Mo.  61,  1  S.  W.  216; 

Langford  v.  Ramsey  County  Com'rs,  Brush  v.  City  of  Detroit,  32  Mich.  43. 

16    Minn.    375.      But   the   following  See   also,    Garmoe   v.    Sturgeon,    65 

seem  to  be  to  the  contrary  and  hold  Iowa  147,  21  N.  W.  493;   Columbus 

that  it  is  sufficient  if  there  is  notice  &c.  R.  Co.  v.  "Witherow,  82  Ala.  190, 

of  the  hearing.    Matter  of  Middleton,  3  So.  23,  24;  Grimes  v.  Coe,  102  Ind. 

82  N.  Y.  196;    Crane  v.   Camp,  12  406,  1  N.  E.  735;   Birket  v.  Peoria, 

Conn.  464;  Morris  v.  Comptroller,  54  185  111.  369,  57  N.  E.  30. 
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be  duly  notified,  and  it  would,  under  a  rule  different  from  that  stated, 
be  in  his  power  to  overturn  the  whole  proceedings.  If  the  only  person 
not  notified  is  allowed  to  attack  the  proceedings  in  so  far  as  they 
affect  him  personally,  that  is  aU  that  justice  requires,  for  it  enables 
the  only  person  injured  to  obtaia  redress. 

§  359.  (319)  Exceptions  to  rule  that  one  cannot  complain  of  fail- 
ure to  notify  others. — There  are,  perhaps,  exceptions  to  the  general 
rule  that  failure  to  notify  one  party  will  not  invalidate  the  proceedings 
as  to  others  having  different  interests,  as,  for  instance,  a  case  where 
the  consequences  of  the  failure  to  give  notice  extend  so  far  as  to 
make  it  impossible  for  the  street  or  road  to  be  opened.  Ordinarily, 
however,  only  those  who,  are  not  notified  have  a  just  right  to  com- 
plain; if  the  proceedings  against  them  are  valid,  those  who  are 
notified  cannot  be  injured  by  the  failure  to  give  notice  to  other  per- 
sons. Proceedings  in  highway  cases,  therefore,  are  not,  as  a  general 
rule,  impeachable  by  persons  who,  by  due  process  of  law,  have  been 
brought  into  court,  although  other  property  owners  may  not  have 
received  notice.""  The  rule  requiring  notice  in  order  to  give  juris- 
diction applies  only  to  the  notice  essential  to  confer  jurisdiction,  for 
where  jurisdiction  has  once  attached  it  is  not  lost  by  a  failure  to  give 
notice  of  subsequent  proceedings  in  the  case."^  Where  parties  appear 
they  should  object  to  the  notice  at  the  earliest  practicable  opportunity ; 
if  they  fail  to  do  so  they  cannot  subsequently  make  the  objections 

®aThe  text  is  quoted  with  ap-  whom  notice  is  not  served  who  ap- 
proval in  Town  of  Tyrone  v.  Bums,  pear  and  take  part  therein.  Kieck- 
102  Minn.  318,  113  N.  W.  695,  where  enapp  v.  Town  of  Wheeling,  64 
the  court  said:  "This  rule  has,  for  Minn.  547,  67  N.  W.  662;  Anderson 
all  practical  purposes,  heen  followed  v.  Town  of  Decoria,  74  Minn.  339,  77 
and  applied  hy  this  court.  In  Town  N.  W.  229.  As  to  defendant  the  pro- 
of Lyle  V.  Chicago  &c.  R.  Co.,  55  ceedings  were  valid  and  a  legal 
Minn.  223,  56  N.  W.  820,  the  proceed-  highway  was  laid  over  his  land,  en- 
ings  similar  to  those  here  under  con-  titling  him  to  the  damages  awarded 
sideration  were  held  void  as  to  the  and  paid  him.  If  valid  as  to  defend- 
defendant  therein  for  the  reason  ant,  the  proceedings  were  a  fortiori, 
that  no  notice  of  the  pendency  there-  valid  as  to  the  town." 
of  was  served  upon  it  or  its  agents.  ™  State  v.  Richmond,  6  Foster  (N. 
In  Hurst  v.  Town  of  Martinsburg,  H.)  232,  235;  Nichols  v.  Salem,  14 
80  Minn.  40,  82  N.  W.  1099,  we  held  Gray  (Mass.)  490;  State  v.  Easton 
that  land-owners  who  were  properly  R.  Co.,  36  N.  J.  L.  181;  Kidder  v. 
served  with  notice  could  not  im-  Jennison,  21  Vt.  108. 
peach  the  proceedings  on  the  ground  "  Commissioners  v.  Espen,  12  Kan. 
that  others  were  not  notified.  The  531;  Board  of  Supervisors  v.  Ma- 
logic  of  which  is  that  the  proceed-  goon,  109  111.  142.  See  also,  City  of 
ings  are  valid  as  to  all  persons  prop-  St.  Joseph  v.  Gelwitz,  148  Mo.  210, 
erly  served,  and  to  those,  also,  upon  49  S.  W.  1000. 
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available."^  If  the  notice  of  the  meeting  is  irregular  and  an  adjourn- 
ment is  had,  an  appearance  'without  objection  at  the  adjourned  meet- 
ing will  operate  as  a  waiver  of  all  objections  to  the  notice."**  So  it  is 
held  that  neither  a  petitioner  nor  his  grantee  can  complain  that  notice 
of  the  pendency  of  the  petition  was  not  duly  given.^* 

§  360.  (330)  Collateral  attack— When  decision  of  inferior  tribu- 
nal is  conclusive. — As  we  have  elsewhere  seen,  the  general  rule  is  that 
where  an  inferior  tribunal  is  vested  by  law  with  a  general  jurisdiction 
of  a  subject,  and,  in  order  to  determine  whether  there  is  jurisdiction 
in  the  particular  instance,  the  law  empowers  the  tribunal  to  pass 
upon  facts  essential  to  confer  jurisdiction,  its  decision  will  prevail  as 
against  a  collateral  attack;  and  within  this  rule  decisions  upon  the 
question  of  the  sufficiency  of  the  jurisdictional  facts  must  fall.°^  But 
this  rule  is  valid  only  where  there  is  some  notice  purporting  to  be  such 
as  the  law  requires,  for  where  there  is  no  notice  at  all,  or  one  not 
resembling  that  which  the  law  requires,  or  one  not  purporting  to  be 
given  under  the  law,  the  powers  of  the  tribunal  are  not  called  into 
exercise,  and  there  is  no  authority  for  taking  a  single  step  in  the  pro- 
ceeding. Nor  can  the  general  rule  fully  apply  as  to  all  questions  where 
there  is  no  right  of  appeal  or  other  remedy  for  the  correction  of 
material  errors.^"  In  cases  where  the  judgment  is  pronounced  "by 
a  court  of  superior  general  jurisdiction,  the  rule  is  well  settled,  and 
its  decision  will  be  sustained  as  against  a  collateral  attack  although  the 
notice  may  be  defective.^''    Some  of  the  courts  extend  this  doctrine 

"=  Peavey  v.  ■Wolfborough,  37  N.  H.  Dwarris,  299 ;   Evansville  &c.  R.  Co. 

286;    Stephens  v.  Leavenwortli  Co.,  v.  City,  15  Ind.  395;   Todd  v.  Crail, 

36  Kan.  664,  14  Pac.  175;   Washing-  167  Ind.  48,  77  K  B.  402;   Quarl  v. 

ton  Ice  Co.  v.  Lay,  103  Ind.  48,  2  N.  Abbett,  102  Ind.  233,  1  N.  B.  476,  52 

E.  222,  225;  Orton  v.  Tilden,  110  Ind.  Am.     Rep.     662n;     Vogt    v.     Bexar 

131,  10  N.  B.  936;  post,  §  361  (321).  County,  16  Tex.  Civ.  App.  567,  42  S. 

»^  Anderson   v.   "Wood,    80   111.   16;  W.   127.     But   see  as  to   injunction 

Supervisors  v.  Magoon,  109  111.  142;  held     direct     attack,     Williams     v. 

Issenhuth  v.  Baum,  10  S.  Dak.  340,  Board  of  Com'rs  of  Routt  County,  37 

76  N.  W.  928,  929  (quoting  text).  Colo.  55,  84  Pac.  1109. 

"Graham  v.  Flynn,  21  Neb.   229,  =» Chambers   County   v.   Clews,   21 

31  N.  W.  742;   Taylor  v.  Austin,  —  Wall.  (U.  S.)  317,  22  L.  ed.  517;  City 

Neb.  — ,  119  N.  W.  193.  of  Madison  v.   Smith,  83  Ind.   502; 

°=  Board  of  Com'rs  v.  Aspinwall,  21  Mayor  v.  State,  57  Ind.  152;  1  billon 

How.  (U.  S.)  539,  16  L.  ed.  208;  Bis-  Municipal  Corp.  (3d  ed,),  §  519. 

sell  V.  City  of  Jeffersonville,  24  How.  "  Isaacs  v.   Price,   2  Dillon  C.  C. 

(U.  S.)  287,  16  L.  ed.  664;  Town  of  347;  Harrington  v.  Wofford,  46  Miss. 

Coloma  V.  Eaves,  92  V.  S.  484,  23  L.  31;  Ballinger  v.  Tarbell,  16  Iowa  491, 

ed.  579;   Commissioner  v.  Bolles,  94  85  Am.  Dec.  527;  Cooper  v.  Sunder- 

U.    S.   104,   24   L.   ed.   46;    Potter's  land,  3  Iowa  114,  66  Am.  Dec.  52; 
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to  cases  where  the  judgment  is  that  of  a  court  of  inferior  jurisdiction, 
although  the  weight  of  authority  is,  perhaps,  the  other  way.  But 
as  already  suggested,  there  is  an  essential  difference  between  cases 
where  there  is  no  notice  at  all  and  those  in  which  there  is  some  notice, 
although  defective.  In  the  one  class  of  cases  there  are  facts  calling 
into  exercise  the  power  to  decide  upon  the  right  to  proceed  in  the  par- 
ticular case,  while  in  the  other  class  there  is  nothing  invoking  the 
exercise  of  that  power  and  consequently  nothing  upon  which  the 
decision  can  rest.^^ 


§  361.  (321)  Waiver  of  notice. — ^The  general  rule,  as  we  have  seen, 
is  that  notice  must  be  given,  but  it  is  within  the  power  of  the  property 
owner  to  waive  it.  The  waiver  may  be  either  express  or  implied.  If 
the  owner  enters  a  full  appearance,  he  will  be  deemed  to  have  waived 
notice,  and  there  are  other  ways  in  which  notice  may  be  waived,  im- 
pliedly as  well  as  expressly,  but  the  acts  relied  upon  as  a  waiver  should 
be  unequivocal  in  character.^^  Appearing  and  taking  part  in  the  pro- 
ceedings, without  objection  to  the  notice,  or  want  of  notice,  is  a 
waiver  of  objections  that  might  otherwise  have  been  made  thereto."" 


Thompson  v.  Tolmie,  2  Pet.  (U.  S.) 
157,  7  L.  ed.  381;  Morrow  v.  Weed, 
4  Iowa  77,  66  Am.  Dec.  122;  Hen- 
drick  V.  Whittemore,  105  Mass.  23; 
Pinneran  v.  Leonard,  7  Allen 
(Mass.)  54,  83  Am.  Dec.  665;  Paine 
v.  Mooreland,  15  Ohio  435,  45  Am. 
Dec.  585n;  Borden  v.  State,  6  Eng. 
(Ark.)  519;  Sheldon  v.  Wright,  5  N. 
Y.  497;  Delany  v.  Gault,  30  Pa.  St. 
63,  65;  People  v.  Hagar,  52  Cal.  171; 
Callen  v.  Ellison,  13  Ohio  St.  446,  82 
Am.  Dec.  448;  Miincey  v.  Joest,  74 
Ind.  409;  McAlpine  v.  Sweetser,  76 
Ind.  78;  Quarl  v.  Abbett,  102  Ind. 
233,  1  N.  E.  476,  52  Am.  Rep.  662n. 
See  also.  Graves  v.  Town  of  Middle- 
town,  137  Ind.  400,  37  N.  E.  157. 

°» City  of  Terre  Haute  v.  Beach,  96 
Ind.  143;  Town  of  Cicero  v.  William- 
son, 91  Ind.  541;  Hull  v.  Chicago  &c. 
R.  Co.,  21  Neb.  371,  32  N.  W.  162; 
Barnes  v.  Fox,  61  Iowa  18,  15  N.  W. 
581;  Leavitt  v.  Eastman,  77  Me.  117. 
See  also,  as  to  notice  being  jurisdic- 
tional and  the  necessity  that  it 
should  be  shown,  Silva  v.  Garcia,  65 
Cal.  591,  4  Pac.  628;  Talladega  Co.  v. 
Thompson,  15  Ala.  134;  Chicago  &c. 
R.  Co.  V.  Young,  96  Mo.  39,  8  S.  W. 


776;  Aldredge  v.  School  Dist.,  10 
Okla.  694,  65  Pac.  96;  Thompson  v. 
Multnomah  County,  2  Ore.  34;  Vogt 
V.  Bexar  County,  5  Tex.  Civ.  App. 
272,  23  S.  W.  1044. 

"Seifert  v.  Brooks,  34  Wis.  443; 
Lumsden  v.  Milwaukee,  8  Wis.  485; 
Hood  V.  Pinch,  8  Wis.  381;  Damp  v. 
Town,  29  Wis.  419;  Langford  v. 
Com'rs,  16  Minn.  .375;  Parish  v.  Gil- 
manton,  11  N.  H.  293  (with  which 
compare  Young  v.  Town  of  Milan,  73 
N.  H.  552,  64  Atl.  16);  Barre  Turn- 
pike Co.  V.  Appleton,  2  Pick.  (Mass.) 
430;  Commonwealth  v.  Westborough, 
3  Mass.  406;  Tingley  v.  Providence, 
9  R.  I.  388;  Windsor  v.  Field,  1  Conn. 
279;  Polly  v.  Saratoga  &c.  R.  Co.,  9 
Barb.  (N.  Y.)  449;  Pitzer  v.  Wil- 
liams, 2  Rob.  (Va.)  241;  Milhollin  v. 
Thomas,  7  Ind.  165;  Onken  v.  Riley, 
65  Tex.  468;  Condon  v.  County 
Com'rs,  89  Me.  409,  36  Atl.  626.  See 
also,  Scudder  v.  Jones,  134  Ind.  547, 
32  N.  E.  221;  Green  v.  Reeves,  80 
Ga.  805,  6  S.  E.  865;  Great  Falls  Mfg. 
Co.  V.  Attorney-General,  124  U.  S. 
581,  31  L.  ed.  527,  8  Sup.  Ct.  631. 

I"' Ex  parte  Reynolds,  52  Ark.  330, 
12  S.  W.  570;  Ellsworth  v.  Chicago 
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§362.  (322)  Notice  must  be  such  as  the  statute  provides  for.— 

"Where  the  statute  requires  that  notice  shall  be  given  in  a  particular 
manner,  notice  given  in  a  manner  materially  different  from  that  pro- 
vided will  not,  when  appropriately  challenged,  be  sufficient,  as,  for 
instance,  if  the  statute  provided  for  notice  by  publication,  mere  per- 
sonal notice  would  not,  as  a  rule,  be  sufficient,'^  but  this  would  be 
rather  technical  and  ought  not  to  afEect  the  validity  of  the  proceedings 
as  to  one  who  was  personally  served  and  did  not  raise  this  question 
at  the  earliest  opportunity."^  There  certainly  may  be  cases  where  per- 
sonal notice  would  conclude  the  person  notified  from  contesting  the 
proceedings,  but  this,  perhaps,  could  only  be  so  in  a  case  where  there 
were  facts  estopping  the  person  receiving  such  notice  from  assailing 
the  validity  of  the  proceedings.  In  such  a  case  the  doctrine  of  estoppel 
would  control,  and  unless  the  elements  of  an  estoppel  existed,  the 
party  would  not  be  concluded.  Notice  must  be  given  substantially 
in  the  manner  prescribed  by  the  statute,  and  to  the  persons  desig- 
nated.®' Where  the  statute  provides  for  personal  service  upon  resi- 
dent parties  no  other  notice  will  be  sufficient,  but  where  the  statute 
provides  for  constructive  notice  that  will  be  sufficient  as  to  all  persons, 
whether  residents  or  non-residents."* 

&c.  R.  Co.,  91  Iowa  386,  59  N.  W.  78;  '"  In  re  Metropolitan  El.  R.  Co.,  2 
Anderson  v.  Town  of  Decoria,  74  N.  Y.  S.  278;  State  v.  Hudson  River 
Minn.  339,  77  N.  W.  229;  Kieckenapp  R.  Co.  (N.  J.),  25  Atl.  853. 
V.  Town  of  Wheeling  &c.,  64  Minn.  "=  Curran  v.  Shattuck,  24  Cal.  427; 
547,  67  N.  W.  662;  Graves  v.  Town  Morgan  v.  Chicago  &c.  R.  Co.,  36 
of  Middletown,  137  Ind.  400,  37  N.  Mich.  428;  Troy  v.  Doniphan  Co.,  32 
B.  157;  Parish  v.  Gilmanton,  11  N.  Kan.  507,  4  Pac.  1009;  Memphis  &c. 
H.  293;  Union  Depot  Co.  v.  Fred-  R.  Co.  v.  Parsons  R.  Co.,  26  Kan. 
erick,  117  Mo.  138,  21  S.  W.  118, 1130,  503;  Chicago  &c.  R.  Co.  v.  Smith,  78 
26  S.  W.  350.  But  see  as  to  special  111.  96;  City  of  Owosso  v.  Richfield, 
appearance  or  the  like  not  constitut-  80  Mich.  328,  45  N.  W.  129. 
ing  a  waiver,  Kanne  v.  Minneapolis  "  Owners  v.  Mayor  &c.,  15  Wend. 
&c.  R.  Co.,  33  Minn.  419,  23  N.  W.  (N.  Y.)  374.  See  also.  In  re  Road 
854;  Taylor  v.  Todd,  48  Mo.  App.  in  Sterrett  Tp.,  114  Pa.  St.  627,  7 
550;  Copland  v.  Packard,  16  Pick.  Atl.  765;  State  v.  Chicago  &c.  R.  Co., 
(Mass.)  217;  State  v.  Jersey  City,  25  68  Iowa  135,  26  N.  W.  37;  Weir  v. 
N.  J.  L.  309;  Cruger  v.  Hudson  River  St.  Paul  &c.  R.  Co.,  18  Minn.  155; 
R.  Co.,  12  N.  Y.  190.  Stuart  v.  Palmer,  74  N.  Y.  183,  30 
■^  Jackson  v.  State,  104  Ind.  516,  3  Am.  Rep.  289;  Healey  v.  Newton,  119 
N.  B.  863;  Adams  v.  Clarksburg,  23  Mass.  480;  Cupp  v.  Com'rs,  19  Ohio 
W.  Va.  203;  Wagner  v.  Salzburg,  132  St.  173;  Winnebago  &c.  Mfg.  Co.  v. 
Pa.  St.  636,  19  Atl.  294.  See  also,  Wisconsin  &c.  R.  Co.,  81  Wis.  389,  51 
Conley  v.  Grove,  124  Ind.  208,  24  N.  N.  W.  576  (with  which  compare 
E.  731;  Cox  v.  Com'rs  Highways,  83  State  v.  Pond  du  Lac,  42  Wis.  287); 
Mich.  193,  47  N.  W.  122;  In  re  Grape-  ante,  §  223  (199);  2  Elliott  Rail- 
vine  Road,  18  Pa.  Co.  Ct.  639.  roads  (2d  ed.),  §§  1919,  1920. 
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§  363.  (323)  Notice  to  tliose  whose  titles  or  interests  appear  of  rec- 
ord generally  sufficient. — Where  the  statute  requires  notice  to  owners 
of  property,  it  is  sufficient,  as  a  general  rule,  to  give  notice  to  those 
whose  titles  appear  of  record.'^  This  must  ordinarily  be  the  rule 
in  highway  cases  as  well  as  in  other  eases,  siuce  there  is  no  other 
method  provided  by  law  for  ascertaining  who  are  th,e  owners  of  land, 
and  if  the  owner  by  his  own  carelessness  omits  to  give  the  legal  notice 
of  his  title  he  is  so  much  in  fault  as  not  to  be  entitled  to  be  heard  to 
aver  that  he  was  not  given  notice  of  the  proceedings  taken  to  appro- 
priate the  land.  All  who  are  the  owners  of  interests  in  the  land  should 
have  notice,  imless  the  statute  makes  a  different  provision,  and  it  is 
not  enough  to  notify  some  of  the  owners.*' 

§  364.  (334)  Form  of  notice  and  manner  of  service. — The  form  of 
the  notice  is  not  important  unless  the  statute  expressly  prescribes  a 
particular  form,  but  the  substance  of  the  notice  must,  in  all  essential 
features,  be  such  as  the  statute  requires.*^  The  notice  should  be  such 
as  to  give  the  parties  reasonable  information  of  the  general  character 
of  the  road  or  street  proposed  to  be  opened,  and  of  the  time  and  place 
when  and  where  the  petition  will  be  acted  on.  Where  the  law  requires 
that  notice  shall  be  served  in  a  designated  manner,  and  that  proof  of 
service  shall  be  made  in  the  method  prescribed,  its  requirements  must  be 
obeyed  or  the  notice  will  be  insufficient.*'  It  is  not  iu  the  power  of  the 

°^  Wilson    V.    Hathway,    42    Iowa  v.  Taylor,  43  Mo.  35;  Commissioners 

173;     Plckford    v.    Lynn,    98    Mass.  v.  Hoblit,'  19  111.  App.  259.    See  also, 

491.    See  also,  Lawrence  v.  Nahant,  Whitclier  v.  Benton,  48  N.  H.  157, 

136  Mass.  477;   State  v.  Chicago  &c.  97  Am.  Dec.  597;    New  Orleans  &c. 

R.  Co.,  68  Iowa  135,  26  N.  W.  37;  Co.  v.  Frederic,  46  Miss.  1. 
State  V.  Chicago  &c.  R.  Co.,  80  Iowa        »=  State  v.  Elizabeth,  32  N.  J.  L. 

586,  46  N.  W.  741.  357;    Babb   v.   Carver,   7   Wis.   124; 

«■  Norton  v.  Walkill  &c.  R.  Co.,  63  Adams  v.  Clarksburg,  23  W.  Va.  203; 
Barb.  (N.  Y.)  77;  New  Orleans  &c.  Vizzard  v.  Taylor,  97  Ind.  90;  Jack- 
Co.  V.  Frederic,  46  Miss.  1;  son  v.  State,  104  Ind.  516,  3  N.  B. 
Whitcher  v.  Benton,  48  N.  H.  157.  863;  Hemingway  v.  Chicago,  60  111. 
See  also,  Gerrard  v.  Omaha  &c.  R.  324;  People  v.  Stedman,  57  Hun  (N. 
Co.,  14  Neb.  270,  15  N.  W.  231.  But  Y.)  280,  10  N.  Y.  S.  787;  Hull  v. 
compare  Starry  v.  Treat,  102  Iowa  Chicago  &c.  R.  Co.,  21  Neb.  371,  32 
449,  71  N.  W.  350.  N.  W.  162;  Brown  v.  St.  Paul  &c.  R. 

"Nichols  V.  Bridgeport,  23  Conn.  Co.,  36   Minn.  236,   38   N.  W.  698; 

189,  60  Am.  Dec.  636;  Baltimore  v.  Morgan  v.  Chicago  &c.  R.   Co.,  36 

Bolldin,    23    Md.    328;     Harbeck    v.  Mich.  428;   Birge  v.  Chicago  &c.  R. 

Toledo,  11  Ohio  St.  219;   Hewes  v.  Co.,  65  Iowa  440,  21  N.  W.  767.    See 

Reis,  40  Cal.  255;  Sharp  v.  Johnson,  also,  Williams  v.  Monroe,  125  Mo. 

4  Hill  (N.  Y.)  92,  40  Am.  Dec.  259;  574,  28  S.  W.  853;  Missouri  Pac.  Ry. 

State  V.  Castle,  44  Wis.  670;  Austin  Co.  v.  Houseman,  41  Kan.  300,  21 

V.  Allen,  6  Wis.  131;  Quincy  R.  Co.  Pac.  284. 
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court  to  substitute  a  different  method  of  service  or  of  proof  of  service 
for  that  prescribed  by  the  statute.**  It  is  competent  for  the  legislature 
to  prescribe  how  the  notice  shall  be  served,  and  what  shall  be  suffi- 
cient evidence  of  service.  In  the  exercise  of  this  general  power  the 
legislature  may  make  the  affidavit  of  a  party,  the  affidavit  of  a  third 
person,  or  the  return  of  an  officer,  competent  evidence  that  notice  has 
been  served.'"  Where  the  statute  makes  no  provision  as  to  the  method 
in  which  notice  shall  be  served,  then  it  is  proper  for  the  tribunal 
having  jurisdiction  of  the  subject  to  act  upon  satisfactory  evidence  of 
service,  and  any  of  the  usual  and  appropriate  modes  of  service  will 
generally  be  sufficient.''^  A  party  who  questions  the  sufficiency  of  the 
service,  or  the  evidence  of  service,  must  make  his  objections  at  the 
earliest  practicable  opportunity,  for,  if  he  appears  and  contests  the 
validity  of  the  proceedings  upon  other  grounds,  he  will  be  deemed  to 
have  waived  all  objections  to  the  service  and  to  the  evidence  upon  that 
question.''^  An  unimportant  deviation  from  the  statutory  provisions 
in  the  form  of  the  notice  or  the  manner  of  service  will  not  vitiate  the 
proceedings.''  In  strictness  the  record  should  show  a  judgment  upon 
the  sufficiency  of  the  notice,  but  an  assumption  of  jurisdiction  is 
deemed  to  imply  such  a  judgment.  If  the  record  does  show,  either  by 
an  express  statement,  or  by  clear  implication,  that  there  is  a  judg- 
ment adjudicating  the  sufficiency  of  the  notice,  it  is  not  necessary  to 
set  out  the  notice  and  service  in  the  record  unless  the  statute  requires 
that  it  should  be  done.'* 

»» Lancaster  v.  Pope,  1  Mass.  86;  Personal  service  would  usually  be 

Van  Wickle  v.  Camden  R.  Co.,  14  N.  the  safest. 

J.   L.   162;    Skinner   v.   Lake   View  '^Indiana  &c.  R.  Co.  v.  Allen,  100 

Avenue,   57   111.   151;    Jones  v.   Bar-  Ind.   410.     See   also.   East   Saginaw 

clay,  2  J.  J.  Marsh.  (Ky.)  73;  Purdy  &c.  R.  Co.  v.  Benham,  28  Mich.  459; 

V.   Martin,  31  Mich.  455;   People  v.  Huston     v.     Clark,     112     111.     344; 

Com'rs,    14    Mich.    528;     Dupont   v.  Stephens  v.  Com'rs,  36  Kan.  664,  14 

.  Highway  Com'rs,  28  Mich.  362.    But  Pac.  175;    Brock  v.  Barnet,  57  Vt. 

see  In  re  Isaacs,  1  Penn  (Del.)  61,  172. 

39  Atl.  588.  ™  State  v.  Shreeve,  15  N.  J.  L.  57; 

"State  v.  Otoe  Co.,   6   Neb.   129;  Hoagland   v.    Culvert,    20    N.    J.    L. 

Doody  v.  Vaughn,  7  Neb.  28;  People  387;  Snyder  v.  Trumpbour,  38  N.  Y. 

V.  Com'rs,  14  Mich.  528;  Van  Auken  355;  Lawrence  v.  Nahant,  136  Mass. 

V.  Com'rs,  27  Mich.  414;   Swayze  v.  477.     See   also,   Behrens   v.   Com'rs 

New  Jersey  Midland  R.  Co.,  36  N.  J.  of  Highways,  169  111.  558,  48  N.  B. 

L.  295.  578. 

"Parish  v.  Gilmanton,  11  N.  H.  "  Shinkle  v.   Magill,   58  111.   422; 

■  293.     See  also.  Crane  v.  Camp,  12  Kissenger  v.  Hanselman,  33  Ind.  80; 

Conn.   464;    Chicago  &c.  R.   Co.  v.  Hume  v.  Conduit,  76  Ind.  598;  Tay- 

Smith,  78  111,  96;  Chicago  &c.  R.  Co.  lor  v.  McClure,  28  Ind.  39;  Pressler 

V.  Swan,  120  Mo.  30,  25  S.  W.  534.  v.   Turner,   57   Ind.   56;    Wright  v. 
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§  365.    Sufficiency  of  notice  and  service — ^Illustrative  cases. — The 

cases  referred  to  in  preceding  sections  show  pretty  fully,  in  a  general 
way,  what  is  sufBcient  notice,  service,  and  proof  of  service,  but  it 
may  be  well  to  refer  in  detail  to  some  of  the  decisions  under  statutes 
that  are  found  in  many  jurisdictions.  WTiere  a  statute  requires  notice 
to  be  given  to  the  landowners  by  name,  a  notice  addressed  to  certain 
persons  "and  all  others  interested"  is  held  insufficient  as  to  land- 
owners not  named,  but  the  objection  may  be  waived.'®  So,  a  notice 
by  publication  which  omits  the  name  of  a  mortgagee  of  the  land  to  be 
taken  has  been  held  insufficient.''*  Stating  the  nimibers  of  the  city 
blocks  included  in  the  district  has  been  held  sufficient  under  a  stat- 
ute requiring  the  boundaries  of  the  taxing  district  to  be  set  out  in 
the  notice. '^  Under  a  statute  permitting  service  upon  the  agent  of 
a  non-resident,  it  was  held  to  be  optional  to  make  it  either  upon 
the  agent  or  upon  the  owner.'^^  Provision  is  frequently  made  for  post- 
ing notices,  and  where  the  statute  requires  the  notice  to  be  posted  upon 
the  property  proposed  to  be  taken,  it  is  held  insufficient  if  posted  only 
on  other  property. '^^  So,  where  the  statute  required  notices  to  be 
posted  at  the  termini  of  the  proposed  highway,  a  notice  which  did  not 
correctly  locate  the  termini  of  the  highway  was  held  insufficient.*"  But 
where  three  notices  were  required  to  be  posted,  an  irregularity  in 
regard  to  one  of  them  was  held  not  to  deprive  the  county  board  of 
jurisdiction,  and  an  affidavit  was  also  held  sufficient  which  set  forth 

Wells,  29  Ind.  354;  Commissioners  "City  of  St.  Louis  v.  Koch,  169 
v.  Bowie,  34  Ala.  461;  Platter  v.  Mo.  587,  70  S.  W.  143.  So,  a  de- 
Board,  103  Ind.  360,  2  N.  E.  544;  fective  description  may  often  be 
Sneed  v.  Falls  County,  91  Tex.  168,  cured  by  amendment.  Woodcllff 
41  S.  W.  481.  Land  Imp.  Co.  v.  New  Jersey  &c.  R. 

"  Ellsworth  V.  Chicago  &c.  R.  Co.,  Co.,  72  N.  J.  L.  137,  60  Atl.  44;   Sa- 

91  Iowa  386,  59  N.  W.  78;   Birge  v.  vannah  &c.  R.  Co.  v.  Postal  Tel.  &c. 

Chicago  &c.  R.  Co.,  65  Iowa  440,  21  Co.,  115  Ga.  554,  42  S.  E.  1. 

N.  W.  767.    But  compare  Hullng  v.  "  Saginaw  &c.  R.  Co.  v.  Bordner, 

Kaw  Valley  R.   &c.   Co.,   130  U.   S.  108  Mich.  236,  66  N.  W.  62. 

559,  32  L.  ed.  1045,  9  Sup.  Ct.  603.  ™City  of  Owosso  v.  Richfield,   80 

See  for  an  extreme  case  holding  evi-  Mich.  328,  45  N.  W.  129.    And  a  no- 

dence     competent     as     to     waiver,  tice  posted  a  mile  from  the  nearest 

Young  V.  Town  of  Milan,  73  N.  H.  point   of  the  line   of  the   proposed 

552,  64  Atl.  16.  highway  certainly  does  not  comply 

™  Warwick    Sav.    Inst.    v.    Provi-  with  a  statute  requiring  notices  to 

dence,  12  R.  I.   144.     But  personal  be  posted  in  "the  most  public  places 

notice  to  the  holder  of  an  easement  along  the  proposed  new  road."    Wil- 

has  been  held  unnecessary  in  Mas-  liams  v.  Board  of  Com'rs  of  Routt 

sachusetts.    Inhabitants  of  Walpole  County,  37  Colo.  55,  84  Pac.  1109. 

V.  Massachusetts  Chemical  Co.,  192  "  Williams  v.  Kirby,  169  Mo.  622, 

Mass.  66,  78  N.  E.  140;  Sweet  v.  Bos-  70  S.  W.  140. 
ton,  186  Mass.  79,  71  N.  B.  113. 
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that  the  third  notice  had  been  posted  on  the  elm  tree  near  a  designated 
schoolhouse  which  was  one  of  "the  most  public  places  in  the  town- 
ship," especially  as  the  order  of  the  board  recited  all  the  jurisdictional 
facts.^^  The  time  or  period  for  which  notice  must  be  given  is  usually 
fixed  by  statute/^  but,  where  the  statute  does  not  fix  it,  the  time  must 
be  a  reasonable  one  so  as  to  give  the  owner  opportunity  to  prepare 
and  defend  or  protect  his  rights.*^ 

§  366.  (335)  Case  must  be  taken  up  at  time  fixed  in  notice — Ad- 
journment.— ^Where  a  time  is  fixed  by  the  notice  for  a  hearing,  then 
the  case  must  generally  be  taken  up  at  the  time  designated  or  a  new 
notice  issued.  It  is,  of  course,  not  necessary  to  complete  the  investiga- 
tion at  the  time  specified,  but  some  steps  must  then  be  taken.  Some 
of  the  cases  go  so  far  as  to  hold  that  if  the  petition  or  application  is 
not  acted  upon  at  the  time  designated  the  proceedings  must  be  com- 
menced de  novo,  but  this  is  carrying  the  doctrine  too  far,  for  no  good 
can  be  accomplished  by  such  a  rule,  and  no  harm  is  done  by  the  rule 
that  upon  giving  a  new  notice  the  procedings  may  be  resumed.  Where, 
however,  nothing  is  done  at  the  appointed  time,  justice  demands  that 

^Lutgen   v.    Board   of  Com'rs   of  circumstances  and  fn  good  faith,  so 

Stearns  County,   99   Minn.   499,   110  that  as   a   result   the   notices   have 

N.  W.  1.  And  in  the  course  of  the  been  posted  in  proper  public  places." 
opinion  the  court  said:    "The  stat-        ^^  See  Kansas  City  v.  Martin,  169 

ute  as  to  notices  is  to  be  reasonably  Mo.   80,   68   S.  W.   1037;    Thompson 

construed  so  as  to  effectuate  the  ob-  v.  Chicago  &c.  R.  Co.,  110  Mo.  147, 

vious  purpose  of  the  legislature  of  19  S.  W.  77;   Hays  v.  Fisher,  32  Pa. 

providing  effective  means  of  secur-  St.  169;   Norton  Eighth  School  Dist. 

ing  the  posting  of  notices  at  public  v.   Copeland,   2   Gray    (Mass.)    414; 

places.    In  accordance  with  this  gen-  Detroit     Sharpshooters'     Assn.     v. 

eral  principle,  courts  generally  have  Hamtramck    Hy.    Com'rs,    34    Mich, 

recognized  that  mere  irregularities  36.    But  see  as  to  collateral  attack, 

in  such   posting  do  not  deprive  of  Leonard  v.  Sparks,  117  Mo.  103,  22 

jurisdiction.    Wright  v.  Com'rs,  145  S.  W.  899,  38  Am.  St.  646. 
111.  48,  33  N.  E.  876;   Drew  v.  Gant,        «=  Burden   v.    Stein,   25    Ala.    455; 

1    Ore.    197;     People    v.    Township  Davidson    v.    Wight,    16    App     Cas 

Board,    2    Mich.    187;    Territory   v.  (D.  C.)  371;   Baltimore  Belt  R.  Co. 

Lannon,    9    Mont.    1,    22    Pac.    495;  v.   Baltzell,   75   Md.   94,   23   Atl.   74; 

Commonwealth     v.     Sullivan,     165  People   v.   Richards,   38   Mich.   214; 

Mass.  183,  42  N.  E.  566.    Where  the  Nishuabotna      Drainage      Dist.      v. 

voters   of  the   town  have  failed   to  Campbell,  154  Mo.  151,  55  S.  W.  276. 

specify  the  places  at  which  notices  But  see  Williams  v.  Hartford  &c.  R. 

shall   be   posted   or  to   provide  the  Co.,  13  Conn.  397  (one  day  held  suf- 

statutory  facilities,  a  notice  is  suf-  ficient).     See  generally.  Academy  v. 

ficiently  given  if  the  posting  be  in  Salmund,    11    Me.    109;     Roller    v. 

substantial  compliance  or  in  compli-  Holly,  176  U.  S.  398,  44  L.  ed.  520,: 

ance  as  far  as  possible  under  the  20  Sup.  Ct.  410. 
27— Elliott  R.  and  S. 
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a  new  notice  should  be  served,  since  to  hold  otherwise  would  result 
in  keeping  a  party  constantly  watching  the  proceedings  for  an  indefi- 
nite length  of  time.**  This  rule  cannot,  of  course,  apply  where  there 
has  been  a  final  judgment  disposing  of  the  entire  case,  for  such  a  judg- 
ment must  be  regarded  as  ending  the  particular  controversy,  otherwise 
there  would  be  no  end  to  the  litigation.  If  the  petition  is  taken  up  at 
the  appointed  time,  then  adjournments  and  postponements  may  be 
ordered,  unless  there  is  some  prohibitory  provision  in  the  statute.** 
An  irregular  adjournment,  or  a  failure  to  make  the  proper  adjourning 
order,  cannot  be  regarded  as  a  jurisdictional  defect.*^ 

§  367.  (336)  When  new  notice  is  required, — ^Where  an  effective 
notice  has  been  given  it  extends  to  all  subsequent  proceedings,  except 
in  cases  where  a  different  provision  is  expressly  or  impliedly  made  by 
statute,  or  where  some  unusual  or  special  step  is  taken;  for  parties 
once  in  court  are  bound  to  take  notice  of  all  ordinary  intermediate 
proceedings.*^  If,  however,  for  any  cause,  there  is  a  failure  to  take 
some  steps  in  the  matter  at  the  time  appointed,  or  if  there  is  an 
adjournment  to  a  time  not  definitely  fixed,  a  new  notice  must  usually 
be  given  or  the  entire  proceeding  will  fail.**  If  the  proceeding  is 
completely  ended,  then  there  must  be  an  entire  new  proceeding,  for 
jurisdiction  once  lost  cannot  be  resumed,  and  it  is  lost  when  the  notice 
has  entirely  spent  its  force.  There  are,  doubtless,  instances  where, 
from  the  nature  of  the  action  taken  or  the  character  of  the  object 
designed  to  be  accomplished,  notice  of  intermediate  steps  should  be 
given.*^    Where  the  notice  required  in  order  to  confer  jurisdiction 

» Hobbs  V.  Board,  103  Ind.  575,  3  Conn.  437;    Osborn   v.   Sutton,   108 

N.   E.  263;    Anderson  v.   St.  Louis,  Ind.  443,  9  N.  B.  410. 

47  Mo.  479;   State  v.  Scott,  9  N.  J.  "Masters  v.  McHoUand,  12  Kan. 

L.  17;  Roberts  v.  Williams,  13  Ark.  17;       Commonwealth      v.      County 

355;    Adams  v.    Clarksburg,   23   W.  Com'rs,  8  Pick.   (Mass.)   343;    Burn- 

Va.  203.    But  see  Thompson  v.  Chi-  ham  v.  Thompson,  35  Iowa  421;  St. 

cago  &c.  R.  Co.,  110  Mo.  147,  19  S.  Louis  v.  Gleason,  15   Mo.  App.  25; 

W.  77.  Thorndike  v.  Com'rs,  117  Mass.  566; 

^  Allison  V.  Commissioners,  54  111.  Board  of  Supervisors  v.  Magoon,  109 

170;    Weymouth  v.   Commissioners,  111.  142. 

86  Me.  391,  29  Atl.  1100.     See  also,  ^Memphis  &c.  R.  Co.  v.  Parsons 

Woods  v.  Sheldon,  9  S.  Dak.  392,  69  &c.  Co.,  26  Kan.  503;  State  v.  Plain- 

N.  W.  602;   Wisconsin  Cent.  R.  Co.  field,  41  N.  J.  L.  138;    Anderson  v. 

V.  Ashland  Co.,  81  Wis.  1,  50  N.  W.  St.    Louis,   47    Mo.    479;    Dixon   v. 

937;    Commonwealth  Co.  v.  Brown,  Highway  Com'rs,  75  Mich.  225,  42  N. 

28  Kan.  83.  W.  814. 

"Goodwin     v.     Wethersfleld,     43  "Commonwealth  v.  Cambridge,  7 
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has  been  given,  the  failure  to  give  notice  of  some  intermediate  step 
may  be  such  an  irregularity  or  error  as  will  defeat  the  proceedings  on 
a  direct  attack,  but  it  will  not  render  them  void  for  want  of  jurisdic- 
tion. Such,  at  least,  should  be  the  general  rule.  It  should  also  be  ob- 
served that  where  there  is  a  fixed  tribunal  with  regular  terms  notice 
must  generally  be  taken  of  what  is  done  in  the  matter  during  the 
term;  and  a  new  or  additional  notice  may  be  waived."" 

Mass.  158;  ShafCner  v.  St.  Louis,  31  of  Routt  County,  —  Colo.  — ,  111 

Mo.  264.     But  compare  In  re  New  Pac.  71;   Robinson  v.  Sea  View  R. 

Orleans,  11  La.  Ann.  458;  In  re  Wil-  Co.,  169  Fed.  319;  Chicago  &c.  R.  Co. 

Hams  Street,  19  Wend.  (N.  Y.)  678;  v.  Selders,  4  Kan.  App.  497,  44  Pac. 

Commonwealth  v.  County  Com'rs,  8  1012;   Burden  v.  Stein,  25  Ala.  455; 

Pick.  (Mass.)  343.  ante,  §§  359  (319),  361  (321). 
•°  See  Williams  v.  Board  of  Com'rs 
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§  368.  (337)  Foundation  of  proceeding  to  condemn — ^Written  pe- 
tition.— ^A  petition  is  not  always  required  in  proceedings  to  lay  out 
roads  and  streets,  for  the  local  or  municipal  authorities  may,  in  many 
jurisdictions,  order  a  road  or  street  laid  out  and  opened  without  any 
formal  application  or  petition;^  but  in  every  instance,  whether  ordered 
by  the  public  authorities  or  not,  the  property  owner  is  entitled  to  his 
day  in  court.  Somethiug  in  the  form  or  place  of  a  petition,  whether 
it  be  an  application,  a  formal  petition,  an  instrament  of  appropriation, 
an  ordinance,  resolution,  or  order,  is  always  essential  as  a  foundation 
for  the  proceedings.^   It  is  held  by  some  of  the  courts  that  an  oral 


^  See  Rose  v.  Washington  County,  410;  City  of  New  Orleans  v.  Stein- 
42  Neb.  1,  60  N.  W.  352;  Barry  v.  hardt,  52  La.  Ann.  1043,  27  So.  586. 
Deloughery,  47  Neb.  354,  66  N.  W.        ^  Where  the  statute  requires  a  pe- 
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application  is  sufficient  unless  the  statute  requires  a  written  one,' 
but  we  cannot  yield  our  assent  to  this  view,  for  we  tliink  that  where 
the  statute  is  silent  the  ordinary  rules  of  procedure  should  be  resorted 
to,  and  under  them  a  written  pleading  of  some  sort  is  necessary.  The 
silence  of  the  statute  by  no  means  excludes  the  general  rules  of  law; 
on  the  contrary,  the  general  rules  should  be  considered  as  in  force 
unless  annulled  or  excluded  by  the  words  of  the  statute  or  by  fair  impli- 
cation.* The  appropriate  mode  of  instituting  the  proceedings  is  by 
a  written  petition,  unless  a  different  provision  is  made  by  statute.^ 

§  369.  (328)  Statutory  provisions  must  be  complied  with.^ — In  all 
cases  the  statute  governs,  and  where  a  particular  mode  of  procedure  is 
provided  that  mode  must,  of  course,  be  substantially  pursued.  If  the 
statute  requires  a  petition  and  none  is  filed  no  jurisdiction  is  acquired." 
Ordinarily  the  statute  suggests  the  requisites  of  the  petition,  and  to 
avail  against  a  direct  attack  the  petition  should  in  every  instance 
substantially  conform  to  the  requirements  of  the  statute.''   In  some 


tition  it  is  indispensable,  for  with- 
out it  tliere  is  no  jurisdiction.  State 
V.  Morse,  50  N.  H.  9;  State  v.  Otoe, 
6  Neb.  129;  People  v.  Judge  &c.,  40 
Mich.  64;  State  v.  Berry,  12  Iowa 
58;  Oliphant  v.  Com'rs,  18  Kan.  386; 
Mills  V.  Neosho  County,  50  Kan. 
635,  32  Pac.  361.  And  see  first  note 
to  next  following  section.  In  City 
of  Tarkio  v.  Clark,  186  Mo.  285,  85 
S.  W.  329,  it  was  held  that  a  peti- 
tion was  unnecessary  under  the  stat- 
ute, but  that  there  must  be  an  ordi- 
nance to  take  its  place.  See  also. 
Commissioners  of  Highways  of  Mill 
Shoals  v.  Hucker,  133  111.  App.  252. 

'Whitworth  v.  Puckett,  2  Graft. 
(Va.)  528;  Hawkins  v.  Justices,  12 
Lea  (Tenn.)  351.  See  also,  Maiss 
v.  Gallehue,  9  Graft.  (Va.)  94. 

*  Curtis  V.  Pocahontas  County,  72 
Iowa  151,  33  N.  "W.  616.  An  organ- 
ized public  corporation,  as  a  county 
or  a  city,  may,  it  is  hardly  neces- 
sary to  suggest,  commence  proceed- 
ings by  an  order  or  ordinance,  but 
there  should  be  enough  in  whatever 
constitutes  the  foundation  of  the 
proceedings  to  Inform  the  public 
and  the  parties  interested  of  the 
line,  nature  and  dimensions  of  the 
proposed  public  way. 


=  Vail  V.  Morris  &c.  Co.,  21  N.  J. 
L.  189;  Commonwealth  v.  Coombs,  2 
Mass.  489;  Kroop  v.  Forman,  31 
Mich.  144;  Pritchard  v.  Atkinson,  3 
N.  H.  335;  Church  v.  Grand  Rapids 
&c.  R.  Co.,  70  Ind.  161;  Anderson  v. 
McKinney,  24  Ohio  St.  467;  Trester 
v.  Missouri  Pac.  R.  Co.,  33  Neb.  171, 
49  N.  "W.  1110. 

"State  v.  Morse,  50  N.  H.  9;  State 
v.  Otoe,  6  Neb.  129;  People  v.  Judge 
&c.,  40  Mich.  64,  65;  State  v.  Berry, 
12  Iowa  58;  Hentzler  v.  Bradbury,  5 
Kan.  App.  1,  47  Pac.  330.  See  also. 
Smith  V.  Chicago  &c.  R.  Co.,  105  111. 
511;  Toledo  &c.  R.  Co.  v.  East  Sagi- 
naw &c.  R.  Co.,  72  Mich.  206,  40  N. 
"W.  436;  Lesieur  v.  Custer  County, 
61  Neb.  612,  85  N.  "W.  892. 

'In  re  Grove  Street,  61  Cal.  438; 
Nischen  v.  Hawes  (Ky.),  21  S  W. 
1049,  15  Ky.  L.  40;  City  of  St.  Louis 
V.  Gleason,  89  Mo.  67,  14  S.  W.  768; 
Cemetery  Assn.  v.  Redd,  33  W.  Va. 
262,  10  S.  E.  405;  Holcomb  v.  Moore, 
4  Allen  (Mass.)  529;  In  re  Mont- 
gomery, 48  Fed.  896;  2  Elliott  Rail- 
roads (2d  ed.),  §  1028.  Unless  re- 
quired by  the  statute  the  petition 
need  not  aver  that  the  petitioners 
are  freeholders.  Humboldt  County 
V.  Dinsmore,  75  Cal.  604.     Nor  an 
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jurisdictions  the  proceedings  are  rather  informal,  and  in  many  in- 
stances the  strict  rules  of  pleading  have  been  held  not  entirely 
applicable/  yet  the  statute  must  be  substantially,  if  not  strictly,  fol- 
lowed.' 

§  370.  Jurisdictional  and  statutory  averments. — It  is  a  general  rule 
that  jurisdictional  facts  must  be  averred.^"  So,  the  petition  must 
contaia  averments  required  by  statute.^^  But  a  substantial  compliance 
with  the  requirements  of  the  statute  is  usually  sufficient.^^ 

§  371.  (329)  Jurisdiction — Defective  petition — Collateral  attack. 

— ^While  it  is  true  that  a  petition  for  the  location  and  opening  of  a 
road  or  street  must  substantially  conform  to  the  requirements  of 
the  statute,  no  great  degree  of  technical  accuracy  and  precision  is 
required.^*    If  the  facts  essential  to  the  eixistence  of  jurisdiction  of 


attempt  and  failure  to  agree  on  the 
compensation.  City  of  Danville  v. 
McAdams,  153  111.  216,  38  N.  B.  632. 

'  See  Denver  &c.  R.  Co.  v.  Lam- 
born,  8  Colo.  380,  8  Pae.  582;  Mar- 
tinsville &c.  R.  Co.  V.  Bridges,  6  Ind. 
400;  Portland  &c.  Turnp.  Co.  v. 
Bobb,  88  Ky.  226,  10  S.  W.  794,  10 
Ky.  L.  796;  Rochester  R.  Co.  v.  Rob- 
inson, 133  N.  Y.  242,  30  N.  E.  1008; 
New  York  Cent.  &c.  R.  Co.  v.  City 
of  New  York,  22  App.  Div.  (N.  Y.) 
124,  47  N.  Y.  S.  965. 

"See  Colorado  Cent.  R.  Co.  v.  Al- 
len, 13  Colo.  229,  22  Pac.  605;  Front 
&c.  R.  Co.'s  Petition,  1  Penn.  (Del.) 
370,  41  Atl.  200;  Geer  v.  Rockwell, 
65  Conn.  316,  32  Atl.  924;  Florida 
Cent.  &c.  R.  Co.  v.  Bell,  43  Fla.  359, 
31  So.  259;  Durham  &c.  R.  Co.  v. 
Richmond  &c.  R.  Co.,  106  N.  Car.  16, 
10  S.  E.  1041;  Territory  v.  Crary,  — 
N.  Mex.  — ,  103  Pac.  986. 

^"McCulley  v.  Cunningham,  96 
Ala.  583,  11  So.  694;  Heck  v.  Essex 
School  Dist.,  49  Mich.  551,  14  N.  W. 
493;  St.  Louis  &c.  R.  Co.  v.  Lewright, 
113  Mo.  660,  21  S.  W.  210;  Trester 
V.  Missouri  Pac.  R.  Co.,  33  Neb.  171, 
49  N.  W.  1110;  Wendel  v.  Hoboken 
Board  of  Education,  —  N.  J.  — ,  70 
Atl.  152;  Leyba  v.  Annijo,  11  N. 
Mex.  437,  68  Pac.  939;  In  re  Marsh, 
71  N.  Y.  315;  Durham  &c.  R.  Co.  v. 
Richmond  &c.  R.  Co.,  106  N.  Car.  16, 


10  S.  E.  1041;  City  of  Ligerwood  v. 
Michaleh,  12  N.  Dak.  348,  97  N.  W. 
541. 

"  In  re  Grove  Street,  61  Cal.  438; 
Reed  v.  Ohio  &c.  R.  Co.,  126  111.  48, 
17  N.  E.  807;  Lake  Shore  &c.  R.  Co. 
V.  Cincinnati  &c.  R.  Co.,  116  Ind.  578, 
19  N.  E.  440;  Powers  v.  Irish,  23 
Mich.  429. 

"  Townsend  v.  Chicago  &c.  R.  Co., 
91  111.  545;  Bowman  v.  Venice  &c.  R. 
Co.,  102  111.  459;  Indianapolis  &c. 
R.  Co.  V.  Christian,  93  Ind.  360; 
Stevens  v.  Board  of  Supervisors,  41 
Iowa  341. 

"  Inhabitants  of  Windham  v.  Com- 
missioners, 26  Me.  406;  Jackson  v. 
Rankin,  67  "Wis.  285,  30  N.  W.  301; 
Board  of  Com'rs  of  Dickinson 
County  V.  Hogan,  39  Kan.  606,  18 
Pac.  611;  Stevens  v.  Board,  41  Iowa 
341;  Matter  of  Com'rs  of  Washing- 
ton Park,  52  N.  Y.  131.  See  also. 
Graves  v.  Town  of  Middletown,  137 
Ind.  400,  37  N.  B.  157;  Tingue  v. 
Village  of  Port  Chester,  101  N.  Y. 
294,  298,  299,  4  N.  E.  625  (hold- 
ing that  the  petition  need  not 
show  on  its  face  that  the  sign- 
ers own  land  on  the  line  of 
the  street  proposed  to  be  opened). 
An  ordinance  which  employs  words 
of  substantially  the  same  meaning 
as  those  used  in  the  statute  is  suf- 
ficient.    Dorman  v.  Lewistown,   81 
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the  subject-matter  appear  in  the  petition,  then  the  judgment  pro- 
nounced in  the  proceedings  will  not  be  adjudged  void  because  of  the 
insufSciency  of  the  petition,  although  it  may  be  erroneous.  Many 
defects  in  a  petition  that  would  be  available  on  a  direct  attack  would 
be  entirely  destitute  of  force  in  a  collateral  proceeding.  No  matter  how 
defective  the  petition,  the  judgment  will  not  be  void  if  there  is 
jurisdiction  of  the  subject-matter  and  of  the  parties,  unless,  indeed, 
the  judgment  is  entirely  beyond  the  power  of  the  jurisdiction  of  the 
court.  In  a  collateral  attack  no  defect  in  the  petition  will  be  avail- 
able, unless  it  goes  to  the  jurisdiction.^*  Where,  however,  there  is  a 
direct  attack  upon  the  petition,  then  if  there  are  substantial  defects 
in  it  the  proceedings  will  be  dismissed,  unless  the  case  is  one  in  which 
the  defect  can  be  remedied  by  an  amendment.^'' 

§  372.  (330)  Jurisdictional  facts  wMch  must  be  shown. — ^Where 
the  statute  requires  that  the  owners  of  lands  shall  be  named  in  the 
petition,  this  must  be  done.  This  is  a  jurisdictional  matter,  so  far  as 
concerns  parties  not  named,^^  since  it  is  the  method  by  which  the 
parties  proceeded  against  are  brought  into  court.^'   So,  the  authorities 


Me.  411,  17  Atl.  316.  An  insufficient 
petition,  unless  ttie  defect  is  juris- 
dictional, will  be  a  mere  irregular- 
ity, and  not  available  in  a  purely 
collateral  attack.  Pearsall  v.  Board 
of  Supervisors,  71  Mich.  438,  39  N. 
W.  578,  39  West  R.  578.,  If  the  pe- 
tition contains  all  that  the  statute 
requires,  it  is  not  invalidated  by  the 
fact  that  it  contains  more.  Toledo 
&c.  R.  Co.  V.  East  Saginaw  &c.  R. 
Co.,  72  Mich.  206,  40  N.  W.  436; 
State  V.  O'Connor,  78  Wis.  282,  47  N. 
W.  433;  Smith  v.  Carlow,  114  Mich. 
67,  72  N.  W.  22. 

"  Morrow  v.  Weed,  4  Iowa  77,  66 
Am.  Dec.  122;  Smith  v.  Engle,  44 
Iowa  265;  Town  of  Cicero  v.  Wil- 
liamson, 91  Ind.  541;  City  of  Terre 
Haute  V.  Beach,  96  Ind.  143;  United 
States  V.  Arredondo,  6  Pet.  (U.  S.) 
691,  8  L.  ed.  547;  Sneed  v.  Falls 
County  (Tex.  Civ.  App.),  42  S.  W. 
121;  Jackson  v.  Rankin,  67  Wis. 
285,  30  N.  W.  301.  See  also,  State  v. 
Kendall,  54  S.  Car.  192,  32  S.  B.  300; 
Tingue  v.  Village  of  Port  Chester, 
101  N.  Y.  294,  298,  4  N.  E.  625.  A  de- 
fect will  often  defeat  the  proceedings 


on  a  direct  attack  and  yet  be  un- 
availing on  a  collateral  one.  Lake 
Shore  &c.  R.  Co.  v.  Cincinnati  &c. 
Co.,  116  Ind.  578,  599,  19  N.  E.  440. 
See,  however,  Colorado  Central  R. 
Co.  V.  Allen,  13  Colo.  229,  22  Pac.  605. 

"  See  Bowman  v.  Venice  &c.  R. 
Co.,  102  111.  459;  Russell  v.  Turner, 
62  Me.  496;  Ross  v.  Becker,  169 
Ind.  166,  81  N.  E.  478. 

"It  is  doubtful  whether  it  would 
affect  others  who  are  named,  unless 
it  should  appear  that  no  way  could 
be  laid  out.  See  City  of  Pontiac  v. 
Lull,  111  Mich.  509,  69  N.  W.  1110. 

"Hays  V.  Campbell,  17  Ind.  430; 
Coijaway  v.  Ascherman,  94  Ind.  187; 
Godchaux  v.  Carpenter,  19  Nev.  415, 
14  Pac.  140.  See,  however,  Dakota 
County  V.  Cheney,  22  Neb.  437,  35 
N.  W.  211,  and  compare  Morton  v, 
Franklin  Co.,  62  Me.  455;  Hill  v. 
Glendon  &c.  Co.,  113  N.  Car.  259,  18 
S.  E.  171;  Union  &c.  Co.  v.  Fred- 
erick, 117  Mo.  138,  21  S.  W.  1118. 
In  Houpt  V.  Dutton,  170  Ind.  69,  71, 
72,  83  N.  E.  634,  it  is  said  that  the 
object  of  naming  the  land-owners 
and  occupants  "is  to  apprise  them 
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generally  agree  that  there  must  be  an  averment  of  the  necessity  for 
the  taking,  in  order  to  confer  jurisdiction,  or  that  such  facts  must 
be  stated  as  show  such  a  necessity,  although  there  is  much  difference 
of  opinion  as  to  the  mode  of  pleading  them,^'  and  in  some  juris- 
dictions an  averment  of  necessity  for  the  taking  is  not  required,  at 
least  in  certain  cases.^*  It  is  also  generally  held  that  the  requirement 
that  the  petition  be  signed  by  a  designated  number  of  persons  is  juris- 
dictional.^" It  is  also  required  in  many  jurisdictions  that  inability  to 


of  a  proceeding  which  may  affect 
their  property  rights.  If  the  name 
of  any  such  owner  or  occupant  be 
wholly  omitted,  and  he  is  otherwise 
without  notice  or  knowledge,  the 
proceeding,  although  apparently 
valid,  may  he  void  as  to  him."  But 
the  court  held  that  as  the  petition 
purported  to  give  all  the  names  a 
mere  formal  unverified  motion  to 
dismiss  for  omission  of  names 
might  properly  be  overruled.  See 
also,  Conrad  v.  Hansen,  171  Ind.  43, 
85  N.  E.  710,  as  to  defect  In  notice 
held  harmless. 

"Brown  v.  Rome  &c.  R.  Co.,  86 
Ala.  206,  5  So.  195;  Portland  &c.  Co. 
V.  Bobb,  88  Ky.  226,  10  S.  W.  794, 
10  Ky.  L.  796;  City  of  Helena  v. 
Harvey,  6  Mont.  114,  9  Pac.  903; 
Barr  v.  Flynn,  20  Mo.  App.  383; 
Colville  V.  Judy,  73  Mo.  651;  Lock- 
wood  v.  Gregory,  4  Day  (Conn.) 
407;  Deisner  v.  Simpson,  72  Ind. 
435;  Inhabitants  of  Windsor  v. 
Field,  1  Conn.  279;  Leath  v.  Sum- 
mers, 3  Ired.  L.  (N.  Car.)  108; 
Grand  Rapids  &c.  R.  Co.  v.  Van 
Driele,  24  Mich.  409;  Truax  v.  Ster- 
ling, 74  Mich.  160,  41  N.  W.  885;  In 
re  Road  in  Sterrett  Township,  114 
Pa.  St.  627,  7  Atl.  765;  Morris  v. 
Salle  (Ky.),  19  S.  W.  527,  14  Ky. 
L.  117.  See  also,  London  v.  Sample 
Lumber  Co.,  91  Ala.  606,  8  So.  281; 
Helena  v.  Harvey,  6  Moat.  114,  9 
Pac.  903;  Dallas  v.  Hallock,  44  Ore. 
246,  75  Pac.  204.  In  Cooper  v.  Har- 
mon, 170  Ind.  113,  83  N.  E.  704,  it 
is  held  that  the  petition  need  not 
allege  that  the  highway  would  be 
of  public  utility,  nor  that  its  cost 
would  be  less  than  the  benefits. 

•»  It  is  so  held,  for  instance,  where 
an  ordinance  is  alleged  to  have  been 
passed  for  the  extension  of  a  street 


or  the  like  and  the  condemnation 
of  the  property  therefor,  as  this  is 
regarded  as  a  legislative  determina- 
tion of  the  necessity.  City  of  Los 
Angeles  v.  Waldron,  65  Cal.  283,  1 
Pac.  883,  3  Pac.  890;  Chicago  &c.  R. 
Co.  V.  City  of  Pontlac,  169  111.  155, 
48  N.  E.  485;  City  of  Grafton  v.  St. 
Paul  &c.  R.  Co.,  16  N.  Dak.  313,  113 
N.  W.  598.  See  generally,  2  Elliott 
on  Railroads  (2d  ed.),  §  1029. 

^"Zimmerman  v.  Snowden,  88  Mo. 
218;  Bllze  v.  Castllo,  8  Mo.  App. 
290;  Shaffer  v.  Weech,  34  Kan. 
595,  9  Pac.  202;  Minard  v.  Douglass 
County,  9  Ore.  206;  King  v.  Benton 
County,  10  Ore.  512;  Kahn  v.  San 
Francisco,  79  Cal.  388,  21  Pac.  849; 
Richman  v.  Board,  70  Iowa  627,  26 
N.  W.  24;  Damp  v.  Dane,  29  Wis. 
419;  Bradford  v.  Cole,  8  Fla.  263. 
See  also,  Letherman  v.  Hauser,  77 
Neb.  731,  110  N.  W.  745;  Alexander 
V.  Baker,  74  Ohio  St.  258,  78  N.  E. 
366.  But  if  the  petition  is  sufficient 
on  its  face  and  is  apparently  signed 
by  the  requisite  number  of  qualified 
persons,  it  will  be  good  against  a 
collateral  attack.  Ely  v.  Board,  112 
•Ind.  361,  14  N.  E.  236;  Keyes  v. 
Talt,  19  Iowa  123;  Daugherty  v. 
Brown,  91  Mo.  26,  3  S.  W.  210; 
Snoddy  v.  County  of  Pettis,  45  Mo. 
361.  In  Banse  v.  Town  of  Clark,  69 
Minn.  53,  71  N.  W.  819,  it  is  held 
that  this  may  be  shown  by  oral  evi- 
dence. Prima  facie,  recitals  of  the 
petition  are  true,  and,  if  true  and 
sufficient,  jurisdiction  exists.  State 
V.  Nelson,  57  Wis.  147,  15  N.  W.  14, 
See  also,  Siskiyou  County  v.  Gam- 
lich,  110  Cal.  94,  42  Pac.  468;  Butts 
V.  Monona  County,  100  Iowa  74,  69 
N.  W.  284.  Signing  with  Initials  of 
Christian  name,  while  not  advisable, 
is  sufficient.    Collins  v.  Marvil,  145 
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agree  with  the  landowner  as  to  the  value  or  purchase  price  of  the 
property  must  be  shown,  especially  where  a  railroad  company  is 
seeking  to  condemn  it,  and  most,  but  not  all,  of  the  courts  regard  this 
as  jurisdictional.^^ 

§373.  (331)  When  several  petitions  are  to  be  considered  as  one.— 

It  frequently  happens  that,  for  convenience,  several  petitions,  or 
rather  copies  of  the  same  petition  except  as  to  signatures,  are  circu- 
lated, signed  and  filed  as  one.  We  suppose  they  should  be  treated  as 
one  petition  in  such  a  case,  and  if  all  of  them  together  contain  the 
requisite  number  of  signatures  by  different  qualified  persons  the  peti- 
tion would  be  sufficient  in  that  regard.  This  is  the  rule  in  analogous 
cases.^^ 

§  374.  (332)  Withdrawing  names  from  petition. — After  the  board 
of  commissioners  or  other  tribunal  having  jurisdiction  of  the  matter 
has  passed  upon  the  sufficiency  of  the  petition,  names  cannot  be 
withdrawn  therefrom  so  as  to  oust  the  jurisdiction.^^  And  the  stat- 
ute may  be  such  as  to  prevent  that  result  even  where  an  attempt  is 
made  to  withdraw  names  before  the  tribunal  has  acted  upon  the 
petition.^*    But,  in  the  absence  of  any  such  statutory  provision,  it 

Ind.  531,  44  N.  E.  487;    Sample  v.  triplicate"    and   so   stated   in   each 

Carroll,  132  Ind.  496,  32  N.  B.  220.  part  was  held  properly  treated  as  a 

^  See  Portland  &c.  Tump.  Co.  v.  single  petition. 
Bobb,    88   Ky.    226,   10    S.   "W.    794;         ^Ralston  v.   Beall,  171   Ind.   719, 

Smith    V.    Milton    School    Dist.,    40  30  N.  E.  1095;   Little  v.  Thompson, 

MichT  143;  City  of  Helena  v.  Rogan,  24   Ind.   146;    Yancey  v.  Thompson, 

26  Mont.  452,  68  Pae.  798,  27  Mont.  130  Ind.  585,  30  N.  E.  630;   Carr  v. 

135,  69  Pac.  709.    But  compare  ^tna  Boone,  108   Ind.   241,  9   N.   B.   110; 

Mills   v.   Waltham,   126   Mass.   422;  Grinnell  v.  Adams,  34  Ohio  St.  44. 

Farnsworth  v.  Lime  Rock  R.  Co.,  83  Compare       Littell       v.       Vermilion 

Me.   440,   22  Atl.   373;    Hall  v.   Peo-  County,   198   111.   205,   65   N.   E.  78; 

pie,  57  111.  307;   City  of  Danville  v.  Bordwell  v.   Dills,  70   Ark.   175,   66 

McAdams,  153  111.  216,  38  N.  E.  632.  S.  W.  646;   Koerber  v.  Board  of  Su- 

And     see    the     numerous     railroad  pervisors,  155  Mich.  677,  120  N.  W. 

cases,  most  of  them  holding  it  ju-  8;  Patterson  v.  Mead,  148  Mich.  659, 

risdictional,    cited    in    2    Elliott   on  112  N.  W.  742.    And  it  is  held  that 

Railroads    (2d  ed.),   §   1027,  where  names  cannot  be  withdrawn  from  a 

the  subject  is  fully  treated.  remonstrance  so  as  to   restore  the 

^  Flynn  v.  Taylor,  145  Ind.  533,  44  jurisdiction  after  it  has  once  been 

N.  E.  546;  Mode  v.  Beasley,  143  Ind.  lost  by  reason  of  such  remonstrance 

306,  42  N.  E.  727;  GIfford  v.  Baker,  State  v.  Inhabitants  of  Trenton  (N 

,158  Ind.  339,  62  N.  B.  690,  692  (cit-  X),  32  Atl.  685. 
ing  text).     See  also.  State  v.  Polk        =« State  v.  Gerhardt,  145  Ind    439 

County,  88  Wis.  355,  60  N.  W.  266.  44  N.  B.  469,  33  L.  R.  A.  313;  Suth- 

So  in  Brown  v.  Miller,  162  Ind.  684,  erland  v.   McKinney,   146   Ind.    611, 

,71  N,  B.  122,  a  highway  petition  "in  45  N.  E.  1048;  Loomis  v.  Bailey,  45 
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•would  seem  that  names  may  generally  be  withdrawn  at  any  time 
before  the  tribimal  in  some  way  acts,  or  makes  its  finding  or  deter- 
mines the  sufficiency  of  the  petition.^''  It  is  very  difficult  to  draw  the 
line  any  closer,  and  there  is  much  difference  of  opinion  as  to  the 
exact  time  at  which  the  right  to  withdraw,  so  as  to  affect  the  juris- 
diction, can  no  longer  be  exercised. 

§  375.   Stage  at  which  right  to  withdraw  must  he  exercised. — In 

some  cases  if  has  been  held  or  intimated  that  the  right  to  withdraw 
names  from  the  petition  exists  up  to  the  time  the  court  or  body  to  which 
the  petition  is  addressed,  acts  upon  it  and  determines  that  it  has  juris- 
diction.^^  Other  courts  hold  that  the  right  to  withdraw  may  be  exercised 
up  to  the  time  some  step  subsequent  to  the  filing  of  the  petition  is 
taken,  but  not  necessarily  up  to  the  time  final  action  is  taken  or 
the  board  has  taken  jurisdiction  and  acted  thereunder.''''  And 
others  hold  that  the  question  of  jurisdiction  must  be  determined  from 
the  petition  as  it  was  when  filed,  and  without  regard  to  the  subset 
quent  acts  of' the  petitioners.^^   There  is  no  conflict  upon  the  general 


Iowa  400.  See  also.  In  re  Sargeant, 
13  Nat.  Bank.  Reg.  144;  Noonan  v. 
Orton,  31  Wis.  265;  Loring  v. 
Brackett,  3  Pick.  (Mass.)  403; 
Winslow  V.  Newlan,  45  111.  145; 
Fischer  v.  Board  of  Supervisors,  156 
Mich.  1,  120  N.  W.  13. 

^  Black  V.  Campbell,  112  Ind.  122, 
13  N.  E.  409;  Ralston  v.  Beall,  171 
Ind.  719,  30  N.  E.  1095, 1096;  Hord  v. 
Elliott,  33  Ind.  220;  Noble  v.  City 
of  Vincennes,  42  Ind.  125;  Mack  v. 
Polecat  Drainage  Dist.,  216  111.  56, 
74  N.  B.  691;  Littell  v.  Vermilion 
County,  198  111.  205,  65  N.  B.  78; 
Snedeker  v.  Lewis  &c.  Drainage 
Dist.,  124  111.  App.  380.  See  also, 
Slingerland  v.  Norton,  59  Minn.  351, 
61  N.  W.  322;  State  v.  Reingardt,  46 
N.  J.  L.  337;  State  v.  Eggleston,  34 
Kan.  714,  10  Pac.  3;  State  v.  Ne- 
maha County,  10  Neb.  32,  4  N.  W. 
373;  People  v.  Sawyer,  52  N.  Y.  296; 
Hays  V.  Jones,  27  Ohio  St.  218;  Web- 
ster V.  Bridgewater,  63  N.  H.  296. 
But  compare  Little  v.  Thompson,  24 
Ind.  146;  Loomis  v.  Bailey,  45  Iowa 
400;  Carr  v.  Boone,  108  Ind.  241,  9 
N.  B.  110. 

"Most  of  the  Illinois  and  other 


cases  first  cited  in  the  last  preceding 
note  so  hold.  See  also,  Hays  v. 
Jones,  27  Ohio  St.  218;  Dutton  v. 
Hanover,  42  Ohio  St.  215;  Slinger- 
land V.  Norton,  59  Minn.  351,  61  N. 
W.  322;  County  Court  v.  Pogue,  115 
111.  App.  399;  Kinsloe  v.  Pogue,  213 
111.  302,  72  N.  E.  906;  State  v.  Boy- 
den,  21  S.  Dak.  6,  108  N.  W.  897; 
Webster  v.  Bridgewater,  63  N.  H. 
296.  But  not  afterwards.  Commis- 
sioners of  Highways  v.  Bear,  224 
111.  259,  79  N.  E.  581. 

"Sim  V.  Rosholt,  16  N.  Dak.  77, 
112  N.  W.  50,  11  L.  R.  A.  (N.  S.) 
372n,  and  note.  See  also,  Brickson 
V.  Cass  County,  11  N.  Dak.  494,  92 
N.  W.  841;  Gerber  v.  Wright  County, 
89  Minn.  351,  94  N.  W.  886;  Roebling 
V.  City  of  Trenton,  58  N.  J.  L.  40, 
32  Atl.  685;  Noble  v.  Vincennes,  42 
Ind.  125;  La  Lorde  v.  Barron 
County,  80  Wis.  380,  49  N.  W.  960; 
State  V.  Polk  County,  88  Wis.  355, 

60  N.  W.  266. 

^Seibert  v.  Lovell,  92  Iowa  507, 

61  N.  W.  197,  citing  Richman  v. 
Muscatine  County,  70  Iowa  627,  26 
N.  W.  24,  and  77  Iowa  513,  42  N. 
W.  422,  14  Am.  St.  308,  4  L.  R.  A. 
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proposition  that  names  may  be  withdrawn  before  the  petition  is  filed, 
and  may  not  be  withdrawn  so  as  to  affect  the  jurisdiction  after  the 
petition  has  been  finally  acted  upon.  Most  of  the  authorities  also 
agree  that  names  may  be  withdrawn  at  some  intermediate  stage,  but, 
as  already  shown,  they  are  not  agreed  as  to  whether  the  right  may  be 
exercised  at  any  and  all  stages  up  to  the  time  the  tribunal  determines 
its  sufiiciency  or  finally  acts  thereon.^"  In  a  very  recent  case  decided  by 
the  supreme  court  of  Indiana  and  reported  since  the  foregoing  part  of 
this  section  was  put  in  type  it  is  held  that  an  application  to  withdraw 
names  of  petitioners  for  an  improvement  after  the  order  of  the  board 
of  commissioners  for  the  construction  of  the  work  does  not  oust  them 
of  jurisdiction,  even  though  the  number  of  names  required  by  statute 
in  the  beginning  may  not  be  left,  and  that  the  order  of  the  board  is 
good  against  a  collateral  attack  at  all  events. ^"^ 

§  376.  (333)  Petitioners  must  show  themselves  to  1)6  within  the 
statute— Freeholders. — It  is  necessary  that  those  who  petition  for  the 
road  should  show  themselves  to  be  within  the  statute,  for  where  a 
right  is  founded  on  a  statute,  the  plaintiff  must  bring  his  case  within 
it.  There  is  some  conflict  on  this  question,  but,  upon  principle,  it 
should  be  held  that  where  the  statute  requires  that  the  petitioners 
shall  be  freeholders,  that  fact  must  appear  in  the  petition,  or  it 
will  be  bad  on  motion  or  demurrer,'"  unless  the  statute  seems  to  con- 
template that  such  fact  may  be  shown  as  matter  of  proof  and  not  as 
matter  of  pleading.'"^    Some  of  the  decisions  upon  this  question  go 

445.    See  also,  Bachman  v.  Town  of  Kan.   386;    Early   v.    Hamilton,    75 

Philllpsburg,  68  N.  J.  L.  552,  53  Atl.  Ind.  376;  Conaway  v.  Ascherman,  94 

620;  Grinnell  v.  Adams,  34  Ohio  St.  Ind.  187.     See  also,  Zimmerman  v. 

44;    Bordwell  v.  Dills,  70  Ark.  175,  Snowden,    88    Mo.    218;     Shaffer    v. 

66  S.  W.  646.  Weech,    34   Kan.    595,    9    Pac.    202; 

™We  have  been   considering  the  Johnson   v.    Town   of   Clontarf,    98 

question  of  withdrawal  as  affecting  Minn.  281,  108  N.  W.  521;    Lether- 

jurisdiction.        A     withdrawal      as  man  v.  Hauser,  77  Neb.  731,  110  N. 

merely  affecting  liability  for  costs  W.  745;  Alexander  v.  Baker,  74  Ohio 

or  the  like  may  be  a  different  mat-  St.  258,  78  N.  B.  366.     But  compare 

ter  and  may,  perhaps,  be  allowed  TIngue  v.  Village  of  Port  Chester, 

when   a  withdrawal  would  not  be  101  N.  Y.  294,  4  N.  E.  625.    As  to 

allowed    If    it    would    deprive    the  who  are  "resident  land-owners,"  etc., 

tribunal  of  jurisdiction.    See  Little  entitled   to   petition,    see    Kemp   v. 

V.  Thompson,  24  Ind.  146;   Munson  Goodnight,  168  Ind.  174,  80  N.  B. 

V.  Blake,  101  Ind.  78.  160. 

»alsanogle  v.  Russey,  —  Ind.  — ,  ""a  Recent    decisions    in     Indiana 

91  N.  B.  938.  hold  that  the  petition  need  not  al- 

=°  Com'rs  v.  Muhlenbacker,  18  Kan.  lege  that  It  is  signed  by  the  requisite 

129;   Oliphant  v.  Commonwealth,  18  number  of  freeholders  or  the  like. 
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SO  iar  as  to  declare  that  if  the  petition  does  not  show  that  the  petition- 
ers are  freeholders,  jurisdiction  does  not  exist,  and  the  proceedings  are 
void,''^  without  the  qualification  that  the  defect  is  only  fatal  in  a 
direct  attack  and  upon  a  seasonable  objection.^^  This  we  regard  as 
an  erroneous  doctrine ;  it  is  the  statute  that  invests  the  tribunal  with 
general  jurisdiction  of  the  subject;  and  to  call  into  exercise  this  juris- 
diction in  the  particular  instance,  no  more  is  needed  than  that  there 
should  be  a  petition  substantially  such  as  the  law  requires.  A  peti- 
tion stating  jurisdictional  facts,  although  it  does  so  defectively,  will 
sustain  the  proceedings  as  against  a  collateral  attack.  The  omission 
to  describe  the  petitioners  as  freeholders  may  render  the  petition 
subject  to  attack  by  motion  or  demurrer,  but  it  is  not  such  a  defect 
as  renders  the  proceedings  absolutely  void.  If  the  contrary  doctrine 
be  afiBrmed,  then  the  line  between  direct  and  collateral  attacks  is 
destroyed,  and  mere  defects  or  omissions  become  reviewable  in  a 
collateral  proceeding.  ^^  This,  we  think,  true  principle  and  the  better 
leasoned  decisions  forbid. 

§377.  (334)  Further  as  to  contents  and  sufficiency  of  petition. — It 

is  probably  essential  to  jurisdiction  to  show  that  the  petition  was 
signed  by  the  requisite  number  of  persons,^*  but  we  think  the  mere 
failure  to  describe  them  as  freeholders  ought  not  to  be  considered  a 
defect  reaching  the  jurisdiction.^^  If  the  petition  is  signed  by  a  suffi- 
cient number  of  qualified  persons  then  the  fact  that  one  who  signs 

Hall  v.  McDonald,  171  Ind.  9,  85  N.  Damp  v.  Town,  29  Wis.  419;   ante, 

E.  707;   Conrad  v.  Hansen,  171  Ind.  §  372  (330).  See  also,  Zimmerman  v. 

43,  85  N.  E.  710,  also  holding  that  Snowden,  88  Mo.  218.     In  Kansas  it 

each    tenant   in    common    is   to   be  has  been  held  that  one  petitioner,  if 

counted  as  a  freeholder.  the  only   party   interested,   is   suffi- 

'^  Jefferson   County  v.  Cowan,   54  cient.    Butts  v.  Board,  7  Kan.  App. 

Mo.  234;    Doody  v.  Vaughn,  7  Neb.  302,  53  Pac.  771.     A  motion  to  dis- 

28.     See  also,  Wilson  v.  Township  miss  because  full  Christian  names 

Board  of  Burr  Oak,  87  Mich.  240,  49  were  not   signed,   but  only   initials 

N.  W.  572.  given,  has  been  held  properly  over- 

'    '^Washington  Ice  Co.  v.  Lay,  103  ruled.    Cooper  v.  Harmon,  170  Ind. 

Ind.  48,  2  N.  B.  222;   Brown  v.  Mc-  113,  83  N.  B.  704. 
Cord,  20  Ind.  270;  Robinson  v.  Rip-        "Forsythe    v.    Kreuter,    100    Ind. 

pey.    111   Ind.    112,    12   N.    E.    141;  27;    Green    v.    Elliott,    86    Ind.    53; 

Keyes  v.  Tait,  19  Iowa  123;   Snoddy  State  v.  Prine,   25   Iowa  231.     See 

V.    County,    45    Mo.    361;    Willis   v.  also,  Tingue  v.  Village  of  Port  Ches- 

Sproule,  13  Kan.  257;  Austin  v.  Al-  ter,  101  N.  Y.  294,  4  N.  E.  625;  Hall 

len,  6  Wis.  131.  v.  McDonald,   171   Ind.  9,   85  N.  B. 

='Robson   v.    Byler,   14    Tex.   Civ.  707.      Compare    also,    Boothroyd    v. 

App.  374,  37  S.  W.  872,  874   (citing  Board  of  Com'rs  of  Larimer  County, 

text).  43  Colo.  428,  97  Pac.  255, 

'^  Williams  v.  Holmies,  2  Wis.  96; 
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is  not  qualified  will  not  vitiate  it,  but  it  would  be  otherwise  if  it 
required  his  name  to  make  the  requisite  number.'"  Where  a  petition 
is  required  it  constitutes  the  foundation  of  the  proceedings.^'  It  must, 
therefore,  contain  such  facts  as  will  enable  the  court  to  lay  out  the 
road  as  prayed,  and  inform  the  parties  interested  of  the  rights  and 
lands  affected.'*  The  cases  which  hold  that  there  must  be  an  exact 
and  literal  compliance  with  all  the  provisions  of  the  statute  proceed 
upon  the  erroneous  theory  that  the  proceeding  is  an  ex  parte  one.  This 
theory  is,  as  we  believe,  erroneous,  for  the  proceeding  is  an  adversary 
one,  and  the  parties  have  their  day  in  court  upon  due  notice.  All  that 
can  justly  be  required  is,  therefore,  that  there  shall  be  a  substantial 
compliance  with  the  statute;  and  this  is  all  that  is  required  by  the 
majority  of  well  considered  cases,  for  they  hold  that  the  omission  of 
matters  of  an  immaterial  character,  or  the  lack  of  certainty,  will  not 
render  the  petition  fatally  defective. 

§  378.  (335)  Defects  in  petition — ^How  facts  should  be  stated. — If 

there  is  a  defect  of  a  material  character,  then,  of  course,  the  petition 
must  be  deemed  iusufficient,  but  this  result  will  not  follow  where  the 
defect  is  not  of  a  substantial  nature.'^  The  material  facts  must  in  all 
cases  be  pleaded  directly,  and  not  by  way  of  recital,  or  a  seasonable 
objection  to  the  petition,  made  in  a  direct  attack,  will  prevail.^"  Eea- 
sonable  and  fair  intendments  will  be  made  in  favor  of  the  petition, 
but  material  allegations  will  not  be  supplied.^^  Where  the  statute  ex- 
pressly requires  that  the  petition  shall  contain  specified  allegations, 
they  must  be  found  in  it,  although  it  is  not  always  necessary  that  the 
exact  language  of  the  statute  should  be  employed.*^   It  is  essential  to 

»«Hyde  Park  v.  County,  117  Mass.  Ind.  279,  11  N.  E.  306;   "Woolsey  v. 

416.     See  also,  Kahn  v.   San  Fran-  Board,  32  Iowa  130. 

Cisco,  79  Cal.  388,  21  Pac.  849.     It  is  ^Monterey  v.  Berkshire,  7  Cush. 

held  that  a  married  woman  who  is  (Mass.)    395;    Woolsey  v.  Board,  32 

the  owner  of  land  may  sign  a  peti-  Iowa  130;    State  v.  Prine,  25   Iowa 

tion.     Galloway   v.    Shiply,   71    Md.  231;    State  v.    Lane,   26   Iowa   223; 

243,  17  Atl.  1023.  Heick  v.  Voight,  110  Ind.  279,  11  N. 

=' Commonwealth     v.     Peters,     3  E.  306;  Townsend  v.  Chicago  &c.  R. 

Mass.  229.  Co.,  91  111.  545. 

''Curtis    V.    Pocahontas    Co.,    72  "Lake  Shore  &c.  R.  Co.  v.   Cin- 

lowa  151,   33  N.   "W.    616;    Duke  v.  cinnati  &c.  R.  Co.,  116  Ind.  578,  19 

Central  New  Jersey  Tel.  Co.,  53  N.  N.  E.  440;  Hays  v.  Campbell,  17  Ind. 

J.  L.  341,  21  Atl.  460,  11  L.  R.  A.  430. 

664;     Mathias    v.     Drain     Commis-  "  In  re  Grove  St.,  61  Cal.  438. 
sioner,  49  Mich.  465,  13  N.  W.  818;  *>  Matter    of    Com'rs   of   "Washing- 
Brown  v.  Rome  &c.  R.  Co.,  86  Ala.  ton  Park,  52  N.  Y.  131;   McCully  v. 
206,  5  So.  195;  Heick  v.  Voight,  110  Cunningham,    96    Ala.    583,    11    So. 
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an  intelligent  investigation  of  the  matter  that  the  petition,  or  appli- 
cation, which  constitutes  the  foundation  of  the  entire  proceedings, 
should  state  all  the  material  facts,  and  so  state  them  that  issue  may 
be  taken  and  a  just  decision  upon  the  rights  of  the  parties  be  rendered, 
and  so  expressed  as  to  enable  the  ministerial  officers  to  carry  it  into 
execution. 

§  379.  (336)  Petition  should  show  proposed  highway  within  the 
territorial  jurisdiction. — ^The  petition  should  affirmatively  show  that 
the  line  of  the  proposed  road  or  street  is  within  the  territorial  juris- 
diction of  the  court  or  tribunal  in  which  the  proceedings  are  had.^* 
It  is  not  necessary,  however,  that  the  city,  county  or  township  should 
be  expressly  named;  it  is  sufficient  if  the  description  given  is  such  as 
to  enable  the  court  to  take  judicial  knowledge  of  the  political  subdivi- 
sion in  which  it  is  proposed  to  locate  the  way.  Where  government 
surveys  are  appropriately  referred  to,  or  towns,  cities  or  townships 
named,  the  court  will  take  notice  of  the  jurisdiction  within  which 
they  are  situated.**  But  it  is,  of  course,  safer  to  specifically  state  the 
location,  since  confusion  and  error  may  be  thus  avoided.*^ 

§  380.  (337)  Description  of  proposed  highway. — An  important 
part  of  the  petition  or  application  is  that  which  describes  the  pro- 
posed road  or  street,  but,  even  in  the  description  of  the  line  and  char- 
acter of  the  proposed  highway,  the  highest  degree  of  certainty  is  not 
required.*"  The  termini  of  the  way  should  itt  all  cases  be  stated,  and 

694;    Canyon    County   v.    Toole,    8  Am.  &  Bng.  R.  Cases  410;  West  v. 

Idaho  501,  69  Pac.  320.  West  &c.  R.  Co.,  61  Miss.  536;    Chi- 

*>  See  Shields  v.  Ross,  158  111.  214,  cage  &c.  R.  Co.  v.  City  of  Chicago, 

41  N.  E.  985;   Schoff  v.  Upper  Con-  132  111.  372,  23  N.  E.  1036.    See  also, 

necticut  &c.  Co.,  57  N.  H.  110;  Park-  Folmar  v.  Folmar,  68  Ala.  120;  City 

hurst  v.  Vandeveer,  48  N.  J.  L.  80,  of  Helena  v.  Rogan,  26   Mont.  452, 

2  Atl.  771;    Missouri  Pac.  R.  Co.  v.  68  Pac.  798,  27  Mont.  135,   69  Pac. 

Carter,  85  Mo.  448;  Collins  v.  Rupe,  709;    Sieferer  v.  City  of  St.  Louis, 

109  Ind.  340,  10  N.  E.  91.  141  Mo.  586,  43  S.  W.  163;  Lester  v. 

"Sutherland   v.    Holmes,   78   Mo.  Ft.   Worth   &c.   R.   Co.    (Tex.    Civ. 

399;  Clift  V.  Brown,  95  Ind.  53;  Col-  App.),    26    S.   W.    166.      See   as   to 

lins  V.  Rupe,  109  Ind.  340,  10  N.  B.  amendment  of  description,  Smith  v. 

91.    See  also.  Lower  v.  Chicago  &c.  City  of  Detroit,  120  Mich.  572,  79  N. 

R.  Co.,  59  Iowa  563,  13  N.  W.  718.  W.  808. 

« The  road  or  premises  should  be        "  State  v.  Northrop,  18  N.  J.  L. 

so   described  that  there  can  be  no  271;   State  v.  Allen,  58  N.  J.  L.  315, 

question  as  to  their  identity.    In  re  33  Atl.  199;   State  v.  Vanbuskirk,  21 

New  York  Central  &c.  R.  Co.,  70  N.  N.  J.  L.  86;   Mossman  v.  Forrest,  27 

Y.  191;   Toledo  &c.  R.  Co.  v.  Mun-  Ind.  233;   Clifford  v.  Eagle,  35  111. 

son,  57  Mich.  42,  23  N.  W.  455,  20  444;  Inhabitants  of  Sumner  v.  Com- 


431 


THE   APPLICATION   OR   PETITION. 


§    380 


the  failure  to  do  this  with  reasonable  certainty  will  make  the  petition 
fatally  defective.*^  The  description  of  the  line  and  character  of  the 
road  should,  at  least,  be  so  accurate  and  certain  as  to  convey  reason- 
able information  to  all  parties,  and  such  as  to  enable  a  surveyor  to 
locate  it.**  If  places  are  designated  which  will  enable  a  surveyor  or 
persons  familiar  with  the  locality  to  locate  the  way  with  reasonable 
certainty,  the  description  will  be  deemed  sufScient.**  It  is  obvious  that 
the  description  should  be  reasonably  definite  and  certain,  since  the 
interested  parties  are  entitled  to  notice  and  to  information  that  will, 
at  least,  enable  them  to  locate  the  line  of  the  proposed  way,"  and  the 
order  laying  out  the  road  must  conform  with  substantial  accuracy  to 
the  description  contained  in  the  petition."^  Where  the  statute  provides 
that  all  roads  shall  be  of  a  designated  width  then  there  is  no  necessity 
for  stating  the  width  of  the  proposed  way  in  the  petition,  but  where 
no  width  is  fixed  by  law,  the  petition  should  state  what  the  width  of 
the  way  will  be."^  It  has  been  held  that  where  the  petition  describes 


missloners,  37  Me.  112;  Inhabitants 
of  Lewlston  v.  Commissioners,  30 
Me.  19;  Inhabitants  of  Windsor  v. 
Field,  1  Conn.  279;  Henline  v.  Peo- 
ple, 81  111.  269;  State  v.  Nelson,  57 
Wis.  147,  15  N.  W.  14;  Fansher  v. 
Coffin,  41  Ind.  App.  489,  84  N.  E. 
354. 

"  See  Sime  v.  Spencer,  30  Ore. 
340,  47  Pac.  919;  Johns  v.  Marion 
County,  4  Ore.  46;  Woodruff  v. 
Douglas  County,  17  Ore.  314,  21  Pac. 
49.  In  the  case  of  In  re  Quemahon- 
ing  Tp.  Road,  27  Pa.  Super.  Ct. 
150,  it  is  held  that  the  caption  of 
the  petition  mar  be  considered  in 
connection  with  the  averments  In 
the  body  in  determining  whether 
the  termini  and  the  names  of  the 
county  and  township  are  sufficiently 
shown. 

"  Inhabitants  of  Hyde  Park  v. 
Norfolk,  117  Mass.  416;  Common- 
wealth v.  Coombs,  2  Mass.  489; 
Windham  v.  Com'rs,  26  Me.  406; 
Hayford  v.  Com'rs,  78  Me.  153;  In- 
habitants of  Windsor  v.  Field,  1 
Conn.  279;  In  re  Road  in  Sterrett 
Tp.,  114  Pa.  St.  627,  7  Atl.  765; 
Clift  V.  Brown,  95  Ind.  53;  Smith  v. 
Weldon,  73  Ind.  454;  Jackson  v. 
Rankin,  67  Wis.  285,  30  N.  W.  301; 
Johns  V.  Marion  County,  4  Ore.  46; 
State   V.   Green,   18   N.   J.   L.   179; 


State  V.  Woodruff,  36  N.  J.  L.  204; 
Clement  v.  Burns,  43  N.  H.  609; 
State  V.  Rapp,  39  Minn.  65,  38  N.  W. 
926;  Hussner  v.  Brooklyn  City  R. 
Co.,  96  N.  Y.  18;  Houston  &c.  R.  Co. 
V.  Postal  Tel.  Co.,  18  Tex.  Civ.  App. 
502,  45  S.  W.  179,  181,  citing  2  El- 
liott Railroads  (2d  ed.),  §  1029. 

"Casey  v.  Kilgore,  14  Kan.  478; 
Sutherland  v.  Holmes,  78  Mo.  399; 
Collins  V.  Rupe,  109  Ind.  340,  10  N. 
E.  91;  Adams  v.  Harrington,  114 
Ind.  66,  14  N.  E.  603.  See  also, 
Quincy  &c.  R.  Co.  v.  Kellogg,  54  Mo. 
334;  Miller  v.  Porter,  71  Ind.  521; 
Robson  V.  Byler,  14  Tex.  Civ.  App. 
374,  37  S.  W.  872,  875  (citing  text); 
Fancher  v.  Coffin,  41  Ind.  App.  489, 
84  N.  E.  354;  Page  v.  Bochmer,  154 
Mich.  693,  118  N.  W.  602.  604  (quot- 
ing text) . 

■"Packard  v.  Androscoggin,  80  Me. 
43,  12  Atl.  788. 

"See  Helm  v.  City  of  Grayville, 
224  111.  274,  79  N.  E.  689;  post, 
§  408  (357). 

«  State  V.  Hogue,  71  Wis.  384,  36 
N.  W.  860;  Watson  v.  Crowsore,  93 
Ind.  220.  Where  the  statute  fixed 
the  width  it  was  held  that  neither 
the  petition  nor  the  order  need  state 
the  width.  Taylor  v.  Austin,  83  Neb. 
581,  119  N.  W.  1123. 
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the  line  of  the  proposed  way  so  fully  as  to  impart  information  to  those 
interested  and  to  those  living  in  the  neighborhood  and  familiar  with 
the  locality,  it  will  be.  sufficient.^* 

§  381.  Illustrative  cases  as  to  sufficiency  of  petitions. — A  petition 
for  a  road  "commencing  at  a  stake  driven  in  the  ground  on  the  line 
between  the  land  of"  parties  named,  has  been  held  insufficient  as 
not  showing  with  sufficient  clearness  where  the  road  should  begin,°* 
but  the  same  court  held  that  such  a  description  of  a  terminus  was  suf- 
ficient where  it  described  the  stake  as  marked  in  a  certain  way  and 
near  a  certain  house.^^  The  names  of  the  owners  through  which  the 
road  will  pass  is  required  to  be  stated,^"  under  some  statutes  at  least, 
but  it  is  held  that  the  petition  may  be  amended  in  this  regard^^  and 
also  in  other  matters  of  description.^'  A  petition  for  a  highway  is  not 
rendered  insufficient  to  confer  jurisdiction  over  the  subject-matter  by 
reason  of  the  fact  that  it  also  contains  a  prayer  for  relief  partially 
beyond  the  power  of  the  board  to  grant.^^ 

§  382.  (338)  Including  several  proposed  highways  in  one  petition. 

— It  is,  perhaps,  irregular  to  include  and  describe  more  than  one  pro- 
posed highway  in  the  same  petition,  and  it  is  certainly  safer  and  bet- 
ter, ordinarily  at  least,  to  file  a  separate  petition  in  each  case;  but 
such  irregularity  is  not  jurisdictional.  It  has,  therefore,  been  held 
that  including  more  than  one  proposed  highway  in  the  petition  does 

"» State  V.  Rapp,  39  Minn.  65,  38  456;  In  re  Cornplanter  Twp.  Rd.,  26 

N.  W.  926.     See  also,  City  of  Pasa-  Pa.  Super.  Ct.  20;    Indianapolis  &c. 

dena  v.    Stimson,    91   Cal.   238,-  27  R.  Co.  v.  Newsom,  54  Ind.  121;  State 

Pac.   604.     And  reference  to  maps,  v.  Superior  Court,  45  Wash.  321,  88 

plats,  or  the  like  may  aid.    Bay  City  Pac.  334,  335;  Jenkins  v.  Riggs,  100 

Belt  Line  R.   Co.  v.   Hitchcock,   90  Md.  427,  59  Atl.  758;  Page  v.-  Boch- 

Mich.   533,   51  N.  "W.   808;    State  v.  mer,  154  Mich.  693,  118  N.  W.  602. 

Central  New  Jersey  &c.  Co.,  53  N.  J.  "  Jones   v.    Skinner,    61    Me.    25; 

L.  341,  21  Atl.  460,  11  L.  R.  A.  664;  Matter  of  Washington  Park,  52  N. 

In   re  Washington  Park,    52   N.   Y.  Y.  131;   Boyd  v.  Negley,  40  Pa.  St. 

131;   Babcock  v.  Chicago  &c.  R.  Co.,  377. 

107  Wis.  280,  83  N.  W.  316,  81  Am.  "  Sisson  v.  Carithers,  35  Ind.  App. 

St.  845.  161,  72  N.  B.  267,  73  N.  B.  924. 

"In  re  Mills,  5  Penn.   (Del.)  16.  "Hunt  v.  New  York  &c.  R.  Co., 

58  Atl.   825.     See  also.  Midland  R.  99    Ind.    593;     Midland    R.    Co.    v. 

Co.  V.  Smith,  109  Ind.  488,  9  N.  E.  Smith,   109   Ind.   488,   9  N.   E.  474; 

474;   Toledo  &c.  R.  Co.  v.  Munson,  Martin  v.  Chicago  &c.  R.  Co.,  220  111. 

57  Mich.  42,  23  N.  W.  455.  97,  77  N.  E.  86. 

""In  re  Ralph,  5  Penn.  (Del.)  124,        ™ Harris  v.   Curtis,   34   Ind.   App. 

58  Atl.  1036.  See  also,  In  re  Road  438,  72  N.  B.  1102.  See  also.  Smith 
in  Verona  Borough    (Pa.),  12   Atl.    v.  Carlow,  114  Mich.  67,  72  N.  W.  22. 
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not  render  the  proceedings  void  or  subject  to  collateral  attack.""  So, 
it  is  held  that  a  petition  for  laying  out  a  road  is'  not  rendered  insuffi- 
cient or  bad  by  also  praying  for  the  abandonment  of  an  old  road.""'* 
If  the  petition  is  suflBcient  as  to  one  of  the  proposed  highways  we  see 
no  good  reason  why  the  proceedings  might  not  be  carried  on  as  to 
that  one,  even  though  it  would  be  improper  to  establish  more  than  one 
in  a  single  proceeding;  but  a  different  rule  might  apply  if  such  a 
course  were  forbidden  by  statute." 

§383.  (339)  Objections  to  petition — ^Waiver. — ^Where  the  law  re- 
quires that  a  petition  or  application  shall  be  filed  within  a  designated 
time,  a  failure  to  file  it  within  the  time  prescribed  will,  upon  a  proper 
and  seasonable  objection,  avoid  the  proceedings.'''  If  the  landowner 
appears,  and  the  case  is  tried  upon  its  merits  without  the  interposition 
of  an  objection,  the  proceeding  will  be  valid,  although  the  petition  is 
not  filed  within  the  time  limited.  If  it  appears  that  the  parties  have 
treated  the  petition  as  duly  filed  and  a  judgment  is  entered,  the  pro- 
ceedings will  be  valid,  although  the  record  does  not  formally  show  the 
filing  of  a  petition."'  Objections  to  the  form  of  a  petition  should  be 
specific,  for  a  general  objection  will  not  present  questions  as  to  merely 
formal  or  non-essential  matters."*  In  general,  all  objections  not  going 
to  the  jurisdiction  will  be  deemed  waived  unless  promptly  made."° 

"Banse    v.    Town    of    Clark,    69  (Mass.)  17;  Howard  v.  Hutchinson, 

Minn.   53,  71  N.  W.   819;    Board  v.  10  Me.  335;    Anderson  v.  Baker,  98 

Harrell,  147  Ind.  500,  46  N.  E.  124.  Ind.   587;    Higbee   v.   Peed,   98   Ind. 

See    also.    Matter    of   City   of   New  420;    Meranda  v.   Spurlin,   100   Ind. 

York,  174  N.  Y.  26,  66  N.  E.  584.    In  380;    Carr  v.  State,  103  Ind.  548,  3 

Nebraska  several  section  line  roads  N.  E.  375;  Updegraff  v.  Palmer,  107 

may  be  opened  in  one  proceeding  If  Ind.  181,  6  N.  E.  353;   Michigan  &c. 

they  are  connected  as  part  of  one  R.  Co.  v.  Barnes,  44  Mich.  222,  6  N. 

scheme  of  improvement.     Barry  v.  W.  651. 

DeLoughery,  47  Neb.  354,  66  N.  W.  »=  "Wells  v.   Rhodes,   114   Ind.   467, 

410.  16  N.  E.  830;   Metly  v.  Marsh,  124 

«°a  Sutter   County  v.   Tisdale,   136  Ind.  18,  23  N.  B.  702;  Strayer  v.  Tay- 

Cal.  474,  69  Pac.  141.     See  also,  Kel-  lor,  163  Ind.  230,  235,  69  N.  E    145; 

ley  V.  Augsperger,  171  Ind.  155,  85  Williamson  v.  Hauser,  169  Ind.  397, 

N-  E.  1004.  82   N.   B.   771;    Palmer  v.  Highway 

"See   In   re   Roads   in   Sadsbury  Com'r,  49  Mich.  45    12  N   W    903- 

Tp.,  147  Pa.  St.  471,  23  Atl.  772,  and  Bacheler  v.  New  Hampton!  60 'n  H. 

compare    Stoddard   v.   Johnson,    75  207;   Smith  v.  Goldsborough,  80  Md. 

^^^■J°- ,  ^  49'  30  Atl.  574;  Hardy  v.  Keene,  54 

"^Road  Case,  6  Phila.  (Pa.)  143.  N.    H.    449.      See    also,    Thayer   v. 

"Updegraff   v.   Palmer,   107    Ind.  Worcester  County,  10  Cush.  (Mass.) 

181,  6  N.  E.  353.  151;  In  re  New  York  &c.  R.  Co.,  33 

"Worcester    v.    Keith,    5    Allen  Hun  (N.  Y.)  148. 

28 — Elliott  R.  and  S. 
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So,  where  improper  inducements  were  held  out  to  other  landowners 
to  sign  the  petition,  it  was  held  that  it  was  too  late  to  object  on  that 
account  after  the  board  of  commissioners  had  established  the  su£B- 
ciency  of  the  petition  by  an  adjudication  thereon."" 

§384.  (340)  Verification  of  petition. — A  petition  or  application  for 
a  road  or  street  need  not  be  verified  unless  the  statute  requires  it."^  If 
no  objection  is  made  an  unverified  petition  will  be  valid."*  A  verifica- 
tion by  an  agent  or  attorney  will  be  sufficient  unless  the  statute  desig- 
nates the  persons  who  shall  make  the  affidavit."'  No  particular  form 
of  verification  is  required  except  in  cases  where  the  statute  prescribes 
a  particular  form.''" 

§385.  (341)  Amendments. — The  courts  have  established  a  liberal 
rule  respecting  amendments,  and  defects  in  the  petition  and  the  pro- 
ceeding may  often  be  cured  by  amendment.  In  a  great  many  cases 
courts  have  permitted  material  amendments  to  be  made,  and  many  of 
the  appellate  courts  have  treated  the  matter  as  one  of  discretion,  refus- 
ing to  interfere  unless  there  has  been  an  abuse  of  discretion  by  the  court 
of  original  or  intermediate  jurisdiction.''^  In  some  jurisdictions  there 

'^  Board  of  Com'rs  v.  Justice,  133  Pa.  St.  331,  27  Am.  Dec.  358;   Skin- 

Ind.   89,  30  N.  B.  1085,  36  Am.  St.  ner  v.  Lake  View  Ave.,  57  111.  151; 

528.  Tucker  v.  Erie  &c.  R.  Co.,  27  Pa.  St. 

"Gammell  v.  Potter,  2  Iowa  562;  281;  Matter  of  New  York  &c.  R.  Co., 

Trester  v.  Missouri  Pac.  R.  Co.,  33  33   Hun    (N.   Y.)    148.     Authentica- 

Neb.  171,  49  N.  W.  1110;   In  re  To-  tion  by  corporate  seal  not  required, 

wanda   Bridge  Co.,   91   Pa.   St.   216.  Coles  v.  Midland  Tel.  &c.  Co.,  67  N. 

But  compare  Reltenbaugh  v.  Chester  J.  L.  490,  51  Atl.  448,   68  N.  J.  L. 

Valley  R.  Co.,  21  Pa.  St.  100;  Camp-  413,  53  Atl.  1125. 
bell  V.  Fogg,  132  Ind.  1,  31  N.  E.        "Colorado  &c.  R.  Co.  v.  Allen,  13 

454.  Colo.  229,  22  Pac.  605   (but  compare 

"^  Matter  of  the  Boston  R.  Co.,  79  Denver  Power  &c.  Co.  v.  Denver  &c. 

N.  Y.   64;    In  re  New  York  &c.  R.  R.  Co.,  30  Colo.  204,  69  Pac.  568,  60 

Co.,  33  Hun  (N.  Y.)   148.     See  also,  L.  R.  A.  383);  Young  v.  Laconia,  59 

Fancher  v.  Coffin,  41  Ind.  App.  489,  N.  H.  534;    Burns  v.  Simmons,  101 

84  N.  E.  354.  Ind.   557;    Coolman  v.   Fleming,   82 

«"  In  re  St.  Lawrence  &c.  R.  Co.,  Ind.  117;  Pennsylvania  R.  Co.  v.  Lu- 

133  N.  Y.  270,  31  N.  E.  218;   City  of  theran  Congregation,  53  Pa.  St.  445; 

Detroit  v.  Beecher,  75  Mich.  454,  42  Pennsylvania  R.  Co.  v.  Porter,  29  Pa. 

N.  W.  986,  4  L.  R.  A.  813.    See  also,  St.  165;    "Windham  v.  Litchfield,  22 

Castle  V.  Bell,  145  Ind.  8,  44  N.  E.  2;  Conn.  226;  Howe  v.  Jamaica,  19  Vt. 

Harvey  v.  Lloyd,  3  Pa.  St.  331;  Gam-  607;  Patten's  Petition,  16  N.  H.  277; 

mell  V.  Potter,  2  Iowa  562.  Webster   v.   Bridgewater,    63   N.   H. 

'"Updegraff   v.    Palmer,    107    Ind.  296;  Russell  v.  Turner,  62  Me.  496; 

181,  6  N.  E.  353;   City  of  Detroit  v.  Perry  v.  Sherborn,  11  Cush.  (Mass.) 

Beecher,  75  Mich.  454,  42  N.  "W.  986,  388;    Bronnenburg  v.  O'Bryant,  139 

4  L.  R.  A.  813;   Harvey  v.  Lloyd,  3  Ind.  17,  38  N.  B.  416;  Inhabitants  of 
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are  statutory  provisions  authorizing  such  amendments,  but,  as  shown 
by  the  authorities  cited,  the  courts  have  generally  permitted  them  to 
be  made  in  a  proper  case,  even  in  the  absence  of  any  express  statutory 
provision  upon  the  subject. 


Dartmouth  v.  County  Com'rs,  153 
Mass.  12,  26  N.  E.  425;  Indiana  &c. 
R.  Co.  V.  Rinehart,  14  Ind.  App.  701, 
43  N.  E.  238;  Robinson  v.  Pennsyl- 
vania R.  Co.,  174  Pa.  St.  199,  34  Atl. 
546;    Pollard  v.   DicKlusoa  County, 


71  Iowa  438,  32  N.  W.  418;  Houston 
&c.  R.  Co.  V.  Postal  Tel.  Cable  Co., 
18  Tex.  Civ.  App.  502,  45  S.  W.  179. 
citing  2  Elliott  on  Railroads  (2d 
ed.),  §  1026. 


CHAPTEE  XV. 


CONCEEinNG  PEOCEDUEE   IN  APPEOPEIATION  CASES. 


Section 

386.  Procedure  varies. 

387.  Venue — Highways    in    more 

than  one  county. 

388.  Objections  to  proceedings. 

389.  Questioning  the  capacity  or  le- 

gal existence  of  the  corpora- 
tion. 

390.  Quantity  of  property  that  may 

be  taken. 

391.  Public  necessity  or  utility. 

392.  Public    necessity    or    utility — 

When  determined. 

393.  Collateral  attack. 

394.  Ordinary  rules  of  procedure  are 

generally  applicable. 

395.  Right  to  open  and  close. 

396.  Defenses  generally. 

397.  Viewing  the  property. 

398.  All  matters  are  generally  deter- 

mined on  one  trial. 


Section 

399.  The  report. 

400.  What  the  report  should  contain 

— Irregularities. 

401.  Report    upon    the   question    of 

necessity  or  public  utility. 

402.  Statement  of  damages. 

403.  Naming  parties  and  describing 

the  land. 

404.  Other  matters  relative  to  report 

and  filing. 

405.  Objections  to  report — Waiver. 

406.  Amending    and    correcting   the 

report. 

407.  Confirming  or  setting  aside  the 

report. 

408.  The  order. 

409.  Effect  of  repeal  of  statute. 

410.  Apportionment  of  fund. 

411.  Successive     applications     for 

highway. 


§  386.  Procedure  varies. — Eminent  domain  proceedings  depend  so 
much  upon  different  statutory  provisions  in  the  various  states  that 
the  procedure  is  not  by  any  means  the  same  in  detail  in  all  jurisdic- 
tions. So,  even  in  the  same  state,  the  procedure  in  establishing  high- 
ways frequently  differs  in  detail  from  that  in  other  cases.  Thus,  as 
shown  in  the  preceding  chapter,  the  proceedings  are  often  started  in 
a  different  way,  or  the  petition  must  contain  somewhat  different  alle- 
gations, or  the  like.  In  proceedings  by  cities  or  other  municipal  cor- 
porations an  ordinance  is  often  required^  and  there  may  be  different 


I  See  In  Matter  of  Buffalo,  78  N.  Y. 
362;  Joplin  Consol.  Min.  Co.  v.  City 
of  Joplin,  124  Mo.  129,  27  S.  W.  406; 
City  of  Kansas  City  v.  Vineyard,  128 
Mo.  75,  30  S.  W.  326;  South  Chicago 


&c.  R.  Co.  V.  City  of  Chicago,  196  111. 
490,  63  N.  E.  1046;  City  of  Los  An- 
geles V.  Pomeroy,  124  Cal.  597,  57 
Pac.  585;  Svennes  v.  West  Salem, 
114  Wis.  650,  91  N.  W.  121. 
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preliminary  steps,  or  the  like,  for  the  whole  method  of  procedure  may 
be  regulated  by  charter."  So,  where  the  statute  is  silent  as  to  the 
mode  of  raising  objections,  questioning  the  sufficiency  of  the  petition, 
or  making  up  the  issues  generally,  there  is  some  difEerence  of  opinion 
as  to  what  is  the  better  practice.  There  are  certain  general  principles, 
however,  and  many  features  or  provisions  common  to  a  number  of  the 
statutes,  in  regard  to  which  decisions  have  been  rendered  by  the  courts, 
and  it  is  the  purpose  to  consider  them  in  this  chapter. 

§  387.  Venue — ^Highways  in  more  than  one  county. — Condemna- 
tion proceedings  should  be  brought  in  the  county  in  which  the  land  is 
situated;^  but  where  part  of  it  is  in  one  county  and  part  in  another 
it  is  held  that  the  proceedings  may  be  instituted  in  either  county.* 
Under  an  Indiana  statute  it  was  held,  where  a  petition  was  filed  in 
one  county  for  a  highway  in  that  and  another  county,  and  a  final 
order  was  made  establishing  the  highway  and  awarding  damages,  that 
the  damages  must  be  paid  equally  by  both  counties."  More  than  one 
system  of  laying  out  and  improving  highways  may  be  in  force  in  the 
same  state  at  the  same  time."  Under  the  Indiana  act  of  March  8, 
1905,  it  is  provided  that  where  the  highway  extends  into  two  or  more 
counties  jurisdiction  shall  be  in  the  board  of  commissioners  of  the 
county  before  whom  the  petition  is  first  filed,^  while  the  act  of  March 

=  See  St.  Louis  v.  Franks,  9  Mo.  v.  Oregon  &c.  R.  Co.,  23  Utah  474,  65 

App.   579,   affirmed   In   78   Mo.   41;'  Pac.  735,  90  Am.  St.  705;    City  of 

Kansas  City  v.  Marsh  Oil  Co.,  140  Helena  v.  Regan,  26  Mont.  452,  68 

Mo.  458,  41  S.  W.  943;   City  of  St.  Pac.  798,  27  Mont.  135,  69  Pac.  709. 

Louis  V.  Gleason,  89  Mo.  67,  14  S.  W.  But  see  Toluca  &c.  R.  Co.  v.  Haws, 

768,  93  Mo.  33,  8  S.  "W.  348;  Madison  194  111.  92,  62  N.  B.  312. 

V.  Daley,  58  Fed.  751;  Kearney  Tp.  "  Bronnenburg    v.    O'Bryant,    139 

v.  Ballantine,  54  N.  J.  L.  194,  23  Atl.  Ind.   17,    38   N.   E.    416.     See   also, 

821;   Whitehead  v.  City  of  Denver,  Cooper  v.  Harmon,  170  Ind.  113,  83 

13  Colo.  App.  134,  56  Pac.  913.    See  N.  E.  704. 

also  as  to  bond.  In  re  Delafleld,  109  °  Sefton  v.  Board  of  Commission- 
Fed.  577.  ers,    160    Ind.    357,    66    N.    E.    891. 

'Pool  V.  Simmons,  134  Cal.   621,  'Acts   1905,    pp.    521,    527,    §  21; 

66  Pac.  872;    Thomas  v.  Placervllle  Burns' R.  S.  1908,  §§7711-7739,  7747. 

&c.  Co.,  65  Cal.  600,  4  Pac.  641;  Mis-  See  also.  Miller  v.  County  Commis- 

souri  Pac.  R.  Co.  v.  Carter,  85  Mo.  sloners,  119  Mass.  485.     Under  the 

448.  act  of  1903,  It  is  held  that  the  taxing 

'Bates   V.    Ray,    102    Mass.    458;  district,    did   not   extend    across    a 

.^tna  Mills  V.  Brookllne,  178  Mass.  county  line.    Spaulding  v.  Mott,  167 

482,  59  N.  E.  1018;  Postal  Tel.  Cable  Ind.  58,  76  N.  E.  620,  distinguishing 

Co.  V.  Texas  &c.  R.  Co.   (Tex.  Civ.  Crist  v.  State,  97  Ind.  389  and  State 

App.),  46  S.  W.  912;   St.  Louis  &c.  v.  Elliott,  32  Ind.  App.  605,  70  N.  E. 

R.  Co.  V.  Postal  Tel.  Co.,  173  111.  508,  397.     But  compare  Cooper  v.  Har- 

51  N.  E.  382;   Postal  Tel.  Cable  Co.  mon,  170  Ind.  113,  83  N.  E.  704. 
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9,  1907,  in  regard  to  highways  on  county  lines  provides  for  a  joint 
session  and  action  by  the  boards  of  the  two  counties.* 

§  388.  (342)  Objections  to  proceedings. — It  is  a  safe  general  rule 
to  make  objections  to  the  application  for  the  appointment  of  commis- 
sioners, viewers,  or  appraisers  at  the  earliest  legal  opportunity,  for 
the  failure  to  make  a  seasonable  objection  will  often  operate  as  a 
waiver.  Where  the  application  is  to  a  court  of  general  jurisdiction  by 
petition  or  complaint,  a  demurrer  is  often  an  appropriate  method  of 
presenting  the  objection,®  but  in  other  cases  the  objection  may  be  pre- 
sented by  exceptions,^"  by  a  motion  to  dismiss  the  proceedings,^^ 
or  by  an  objection  to  the  appointment  of  commissioners  or  appraisers.^* 
Where  the  objection  is  made  in  a  court  of  inferior  jurisdiction,  the 
ordinary  practice  is  to  file  a  motion  to  dismiss  the  proceedings  and  to 
specifically  set  forth  in  the  motion  the  objections  to  the  application  or 
petition.  If  the  objection  to  the  proceeding  does  not  appear  upon  the 
face  of  the  complaint,  petition  or  application,  the  grounds  of  objection 
should  be  set  forth  with  particularity  in  a  plea  or  answer  ;^^  and  in 


»Acts  1907,  p.  363;  Burns'  R.  S. 
1908,  §  7741.  See  also.  City  of  St. 
Louis  V.  Gleason,  93  Mo.  33,  8  S.  W. 
348;  and  compare  State  v.  Super- 
visor of  Clyde,  130  Wis.  159,  109  N. 
W.  985;  State  v.  Board  of  Commis- 
sioners, 170  Ind.  595,  85  N.  B.  513. 

'Lake  Pleasonton  &c.  Co.  v.  Con- 
tra Costa  &c.,  67  Cal.  659,  8  Pac.  501. 
See  also.  City  of  Santa  Ana  v.  Brun- 
ner,  132  Cal.  234,  64  Pac.  287;  Par- 
ker V.  Snohomish  County  Ct,  25 
Wash.  544,  66  Pac.  154. 

"  New  Orleans  &c.  H.  Co.  v.  South- 
ern &c.  T.  Co.,  53  Ala.  211. 

"  South  Chicago  &c.  Co.  v.  Dix,  109 
111.  273;  Chicago  and  Northwestern 
R.  Co.  V.  Chicago  and  Evanston  R. 
Co.,  112  111.  589;  County  Court  v. 
Griswold,  58  Mo.  175.  But  see  John- 
son V.  Freeport  &c.  R.  Co.,  Ill  III. 
413;  Willard  v.  City  of  Boston,  149 
Mass.  176,  21  N.  E.  298. 

"Matter  of  Marsh,  71  N.  Y.  315; 
Olmstead  v.  Proprietors  of  the  Mor- 
ris Aqueduct,  46  N.  J.  L.  495.  Un- 
der some  highway  statutes  provision 
is  made  for  filing  a  "remonstrance" 
with  the  board  or  other  'inferior  tri- 
bunal. See,  for  instance,  under  such 
a  statute,  Brown  v.  Stewart,  86  Ind. 


377;  Schmid  v.  Keeney,  72  Ind.  309; 
Wilson  V  Whitsell,  24  Ind.  306; 
Bronnenburg  v.  O'Bryant,  139  Ind. 
17,  38  N  E.  416.  In  Manistee  &c.  R. 
Co.  V.  Fowler,  73  Mich.  217,  41  N.  W. 
261,  it  is  held  that  the  question 
whether  there  is  any  sufficient  cause 
for  resorting  to  condemnation  pro- 
ceedings is  preliminary  in  its  char- 
acter, and  where  it  is  raised  by  a 
plea  in  abatement  should  be  settled 
before  allowing  an  inquest.  And  un- 
der an  Indiana  statute  it  is  held  that 
written  objections  are  to  be  filed 
and  may  serve  the  purpose  both  of 
a  demurrer  and  plea  or  answer  and 
raise  issues  of  law  on  the  face  of 
the  complaint  or  of  fact  tendered  by 
such  objections,  but  that  the  only 
issues  allowable  upon  such  prelimi- 
nary hearing  are  such  as  go  to  de- 
feat or  abate  the  asserted  right  to 
exercise  the  power  of  eminent  do- 
main. Vandalia  Coal  Co.  v.  Indian- 
apolis &c.  R.  Co.,  168  Ind.  144,  79 
N.  E.  1082;  Morrison  v.  Indianapo- 
lis &c.  R.  Co.,  166  Ind.  511,  76  N.  B. 
961.  As  to  filing  remonstrance,  see 
Kemp  V.  Goodnight,  168  Ind.  174,  80 
N.  B.  160. 
"Tracy  v.   Elizabethtown  &c.  R. 
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some  cases  a  cross-complaint  may  be  necessary  or  at  least  proper, 
although  it  has  often  been  held  that  an  answer  or  cross-complaint  is 
unnecessary/*  and  in  some  cases  they  have  been  held  not  to  be  per- 
missible as  the  statute  did  not  contemplate  any  pleadings.^" 

§  389.  (343)  ftuestioning  the  capacity  or  legal  existence  of  the 
corporation. — The  question  of  the  capacity  of  a  county,  township,  city 
or  town  to  seize  property  for  streets  or  roads  can  seldom  arise,  and  it 
is  only  in  rare  instances,  if,  indeed,  in  any,  that  there  can  be  any 
question  as  to  their  corporate  existence,  but  whenever  such  a  question 
does  arise  it  should  be  presented  in  due  season  or  it  will  be  waived.^" 
The  rule  in  analogous  cases  is  that  it  is  suflBcient  to  show  a  corporation 
de  facto,^^  and  there  is  abundant  reason  for  applying  that  rule  where 
governmental  instrumentalities  seek  to  appropriate  lands  for  roads 
and  streets. 


Co.,  80  Ky.  259;  In  re  St.  Paul  &c.  R. 
Co.,  34  Minn.  227,  25  N.  W.  345;  In  re 
New  York  &c.  R.  Co.,  99  N.  Y.  12,  1 
N.  B.  27,  35  Hun  (N.  Y.)  220;  South 
Carolina  R.  Co.  v.  Blake,  9  Rich.  (S. 
Car.)  228;  Terry  v.  Waterhury,  35 
Conn.  526;  Hadley  v.  Citizens'  Sav- 
ings Institution,  123  Mass.  301; 
Crawford  v.  Rutland,  52  Vt.  412; 
Baltimore  and  Ohio  R.  Co.  v.  Pitts- 
burgh &c.  Co.,  17  W.  Va.  812.  See 
also,  Colorado  Cent.  R.  Co.  v.  Allen, 
13  Colo.  229,  22  Pac.  605;  Union  Pac. 
R.  Co.  V.  Colorado  Postal  Tel.  &c. 
Co.,  30  Colo.  133,  69  Pac.  564,  97  Am. 
St.  106;  Willard  v.  Boston,  149  Mass. 
176,  21  N.  E.  298;  Mellichar  v.  Iowa 
City,  116  Iowa  390,  90  N.  W.  86; 
Peed  V.  Brenneman,  72  Ind.  288; 
Johnson  v.  Preeport  &c.  R.  Co.,  Ill 
111.  413,  417;  Port  Huron  &c.  R.  Co. 
V.  Voorheis,  50  Mich.  506,  15  N.  W. 
882.  In  some  of  the  states  it  is  held 
that  a  formal  plea  or  answer  is  un- 
necessary. Matter  of  New  York  Cen- 
tral R.  Co.,  66  N.  Y.  407.  See  Chi- 
cago and  Iowa  R.  Co.  v.  Hopkins,  90 
111.  316;  Bentonville  &c.  R.  Co.  v. 
Stroud,  45  Ark.  278;  Corbin  v.  Wis- 
consin &c.  R.  Co.,  66  Iowa  269,  23 
N.  W.  662;  Union  &c.  R.  Co.  v.  Leav- 
enworth &c.  R.  Co.,  29  Fed.  728;  2 
Elliott  Railroads  (2d  ed.),  §  1044. 

"  See  Sanitary  Dist.  v.  Loughran, 
160  111.  362,  43  N.  E.  359;   Sheldon 


v.  Minneapolis  £c.  R.  Co.,  29  Minn. 
318,  13  N.  W.  134;  Bentonville  R. 
Co.  V.  Stroud,  45  Ark.  278;  Seattle 
&c.  Ry.  Co.  V.  Murphine,  4  Wash. 
448,  30  Pac.  720. 

"  See  Denver  &c.  R.  Co.  ^.  Griffith, 
17  Colo.  598,  31  Pac.  171  (but  com- 
pare Whitehead  v.  Denver,  13  Colo. 
App.  134,  56  Pac.  913,  under  statute 
as  amended) ;  Henry  v.  Centralia  &c. 
R.  Co.,  121  111.  264,  12  N.  E.  744. 

^^  It  is  a  general  rule  that  the  le- 
gality of  the  incorporation  cannot 
be  collaterally  attacked.  Mullikin  v. 
City  of  Bloomington,  72  Ind.  161; 
Willard  v.  Albertson,  23  Ind.  App. 
164,  53  N.  E.  1077,  54  N.  E.  403;  Wil- 
lard V.  Albertson,  23  Ind.  App.  166, 
53  N.  E.  1078.  See  also,  Hanson  v. 
Cloud  County,  55  Pac.  468,  8  Kan. 
App.  857. 

"  Cincinnati  &c.  R.  Co.  v.  Danville 
&c.  Co.,  75  111.  113;  Peoria  &c.  R.  Co. 
v.  Peoria  &c.  R.  Co.,  105  111.  110; 
Reisner  v.  Strong,  24  Kan.  410;  Na- 
tional Docks  R.  Co.  V.  Central  R. 
Co.,  32  N.  J.  Eq.  755;  People  v.  Coun- 
ty Court,  28  Hun  (N.  Y.)  14;  Port- 
land &c.  Turnp.  Co.  v.  Bobb,  88  Ky. 
226,  10  S.  W.  794,  10  Ky.  L.  796; 
Postal  Tel.  Cable  Co.  v.  Oregon  &c. 
R.  Co.,  23  Utah  474,  65  Pac.  735,  90 
Am.  St.  705.  See  Clarke  v.  Chicago 
&c.  R.  Co.,  23  Neb.  613,  37  N.  W.  484. 
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§  390.  (344)  Quantity  of  property  that  may  be  taken. — ^Where  the 
statute  declares  how  much  land  shall  be  appropriated,  no  more  can 
rightfully  be  taken ;  and  som^  of  the  courts  hold  that  if  there  is  an 
attempt  to  appropriate  more  the  petition  should  be  denied  and  the 
proceedings  dismissed.^*  Where  the  legislature  does  not  designate  the 
quantity  of  property  that  may  be  appropriated,  the  proper  tribunal 
must  ascertain  the  quantity,^^  and  so  specifically  describe  it  that  it 
can  be  surveyed  and  located. 

§  391.  (345)  Public  necessity  or  utility. — ^Where  there  is  no  denial 
of  the  necessity  for  the  seizure  of  the  land,  it  is  held  that  the  property 
owner  admits  that  the  necessity  exists,^"  but  we  suppose  this  can  be 
true  only  in  cases  where  it  is  made  to  appear  directly  or  indirectly 
that  there  is  a  prima  facie  case  authorizing  the  seizure.  Where  issue  is 
made  upon  the  question  of  necessity,  then  the  burden  is  on  the  party 
seeking  to  appropriate  the  property.  This  rule,  however,  cannot  obtain 
where  the  municipal  ofiBcers,  or  other  highway  officers,  are  invested 
with  the  power  of  determining  when  there  is  a  necessity  for  opening 
or  widening  highways,^^  nor,  as  appears  from  what  we  have  already 
said,  can.  it  obtain  where  the  legislature  itself  passes  upon  and  decides 
the  question  of  necessity.  The  question  of  necessity  is  not  always 
submitted  to  the  courts  in  a  direct  form,  but  is  ordinarily  submitted 
by  providing  that  the  tribunal  designated  shall  ascertain  and  deter- 
mine whether  the  road  or  street  will  be  "of  public  utility,"  whether 
it  will  "promote  the  public  welfare,"  or  whether  "it  will  be  for  the 
good  of  the  inhabitants  of  the  town;"  but  whatever  may  be  the  form 

"  Central  R.  Co.  v.  Hudson  Termi-  cago  and  Western  R.  Co.,  105  IlL 

nal  R.  Co..  46  N.  J.  L.  289.     See  511. 

generally,  Ramsey  County  v.  Stees,        ^°  South  Carolina  R.  Co.  v.  Blake, 

28  Minn.  326,  9  N.  W.  879;    Middle-  9   Rich.    (S.    Car.)    228.      See    also, 

sex  &c.  Trac.  Co.  v.  Metlar,  70  N.  J.  Thompson  v.   De   Weese   &c.   Ditch 

L.  98,  56  Atl.  142;   Pittsburgh  Nat.  Co.,  25  Colo.  243,  53  Pac.  507;   Sand 

Bank  v.   Shoenberger,   111  Pa.   St.  Creek  &c.   Irrigation  Co.  v.  Davis, 

95,  2  Atl.  190.  17  Colo.  326,  29  Pac.  742. 

^People   V.   Blake,   19   Cal.    579;        " Kansas  City  v.  Baird,  98  Mo.  215, 

Spring   Valley    Water   Co.    v.    San  11  S.  W.  243.    See  also,  Stratford  v. 

Mateo  &c.  Co.,  64  Cal.  123,  28  Pac.  City  of  Greensboro,  124  N.  Car.  127, 

447;   Reed  v.  Louisville  Bridge  Co.,  32  S.  E.  394;    Schuster  v.  Sanitary 

8  Bush   (Ky.)   69;   New  Orleans  R.  Dist,  177  111.   626,   52   N.   B.   855; 

Co.  V.  Gay,  32  La.  Ann.  471;  Carolina  Palmer  v.   Harris  County,  29  Tex. 

Central  R.  Co.  v.  Love,  81  N.  Car.  Civ.  App.  340,  69  S.  W.  229;  Town  of 

434;  McWhirter  v.  Cockrell,  2  Head  Poulan  v.   Atlantic  Coast  Line  R. 

(Tenn.)    9;    Wisconsin    Central   R.  Co.,  123  Ga.  605,  51  S.  E.  657,  660 

Co.  V.   Cornell  University,   52  Wis.  (citing  text). 
537,  8  N.  W.  491.    See  Smith  v.  Chi- 
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in  which  the  question  is  submitted,  the  property  owner  should  be 
allowed,  in  all  cases  where  it  is  submitted  to  judicial  investigation,  to 
put  in  a  denial  and  compel  proof  of  the  necessity  for  the  highway  in 
the  form  prescribed  by  the  statute.^'' 

§  392.  .Public  necessity  or  utility — ^When  determined. — ^Under 
some  statutes  the  questions  of  public  utility  and  that  of  damages  are 
both  determined  by  viewers  in  the  first  instance  and  sometimes 
reviewers  are  authorized  to  be  appointed  on  one  or  both  of  these  ques- 
tions, all  of  whom  report  to  the  board  of  commissioners  or  the  like,  an 
appeal  generally  lying,  in  a  proper  case,  to  a  county  or  district  court  of 
general  jurisdiction.  But  in  other  instances,  as  where  the  proceedings 
are  begun  in  a  district  court  or  the  like,  or  appealed  and  tried  in  such 
a  court  it  has  been  said  that  "it  would  be  folly  to  appoint  commis- 
sioners to  assess  damages  for  the  taking  of  property  that  is  not  for 
a  public  use,  or  is  not  necessary  for  such  use  within  the  purview  of 
the  statute,"  and  it  is  held  that  the  question  of  necessity  is  one 
that  should  be  determined  by  the  court  in  limine  before  appointing 


§  393.  (346)  Collateral  attack. — In  our  previous  discussion  of 
some  of  the  questions  respecting  procedure  in  appropriation  cases  we 
directed  attention  to  the  diversity  of  opinion  which  prevails,  and  we 
found  a  great  conflict  upon  the  question  of  the  effect  and  force  of  a 

''^  As  to  what  may  be  considered  in  Pac.  742,  that:  "When  a  material 
determining  the  question  of  public  question  as  to  the  necessity,  or,  as 
utility,  see  Opp  v.  Timmons,  149  in  this  case,  as  to  the  feasibility  and 
Ind.  236,  48  N.  E.  1028;  Speck  v.  practicability,  of  the  taking,  is 
Kenoyer,  164  Ind.  431,  73  N.  E.  896;  raised,  the  regular  order  of  proced- 
Sterling  v.  Frick,  171  Ind.  710,  86  ure  is  to  have  such  question  tried 
N.  E.  65,  87  N.  E.  237;  Pritch  v.  and  determined  in  limine— that  is, 
Patterson,  149  Ind.  455,  49  N.  E.  380;  before  any  inquisition  for  ascertain- 
City  of  Grand  Rapids  v.  Bennett,  106  ing  the  compensation  and  damages 
Mich.  528,  64  N.  W.  585,  586.  But  is  entered  upon;  for,  if  the  prelim- 
the  decision  of  the  board  of  commis-  inary  question  be  deterrnined  ad- 
sioners  or  similar  tribunal  may  be  versely  to  the  petitioner,  no  com- 
made  final  upon  the  question  of  pub-  pensation  or  damages  can  be  award- 
lie  utility.  Spaulding  v.  Mott,  167  ed."  And  the  following  authorities 
Ind.  58,  76  N.  E.  620.  See  also,  Stone  are  to  the  same  effect:  Barrett  v. 
V.  Nebraska  City,  84  Neb.  789, 122  N.  Kemp,  91  Iowa  296,  59  N.  W.  70; 
W.  63.  Butte,  A.  &  P.  Ry.  Co.  v.  Montana 

^  Portneuf  Irrigating  Co.  v.  Budge,  U.  Ry.  Co.,  16  Mont.  504,  41  Pac.  232, 

16   Idaho   116,  100   Pac.  1046,   1051.  31   L.   R.   A.   298,   50   Am.   St.   508; 

So,    it   was    said    by   the    supreme  Moore  v.  Sanford,  151  Mass.  285,  24 

court  of   Colorado   in    Sand   Creek  N.  E.  324,  7  L.  R.  A.  151. 
Irr.  Co.  V.  Davis,  17  Colo.  326,  29 
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collateral  attack.''*  Mucli  of  the  apparent  conflict  is  due  to  the  fact 
that  in  some  jurisdictions  there  is  a  permanent  judicial  tribunal,  not, 
indeed,  always  of  superior  jurisdiction,  but,  nevertheless,  a  permanent 
inferior  judicial  tribunal,  to  whom  reports  of  committees,  commis- 
sioners or  viewers  must  be  made,  and  by  whom  the  reports  must  be 
confirmed.  In  all  cases  where  there  is  such  a  permanent  tribunal 
having  jurisdiction  to  approve  or  reject  a  report,  to  hear  and  deter- 
mine controversies,  there  is  a  tribunal  competent  to  render  a  judg- 
ment strong  enough  to  resist  a  collffteral  attack.  Especially  is  this 
true  where  there  is  a  right  of  appeal  to  a  court  of  general  superior 
jurisdiction.^^  The  principal  reason,  as  just  indicated,  why  there  is 
a  difference  in  the  practice,  is  that  in  many  jurisdictions  commis- 
sioners or  committeemen  are  appointed  for  a  special  case  and  their 
powers  end  with  the  special  appoiatment,  while  in  other  jurisdictions 
the  general  authority  is  committed  to  a  board  or  body  having  a  per- 
manent organization,  as  a  board  of  county  commissioners,  a  board  of 
supervisors,  a  board  of  county  judges,  or  a  common  council.  It  is 
obvious  that  there  is  an  inherent  difference  between  cases  where  the 
commissioners  have  only  a  special  and  transient  existence,  and  cases 
where  viewers  or  commissioners  simply  make  a  preliminary  investi- 
gation and  report  the  result  to  a  tribunal  of  a  definite  character  and 
permanent  nature  for  confirmation  or  rejection.  Where  there  is  a 
tribunal  with  quasi-judicial  power,  as  a  board  of  county  commissioners 
or  the  like,  there  is  much  stronger  reason  for  holding  its  judgment 
conclusive  than  there  is  where  the  tribunal  is  a  special  and  transient 
one  brought  into  existence  by  a  special  appointment  for  a  particular 
case  and  ceasing  to  exist  when  the  particular  case  is  at  an  end.  We 
can  see  no  reason  for  extending  the  rule  in  a  case  such  as  that  last 
mentioned,  to  cases  belonging  to  the  class  in  which  effective  action  is 
taken  by  a  permanent  body  or  board  with  quasi-judicial  powers. 
Where  there  is  such  a  body  or  board  its  judgment  ought,  on  principle, 
to  be  protected  against  collateral  attacks  where  there  is  general 
jurisdiction.^^   The  further  conclusion  is  justly  inferable  that  where 

"We  endeavored  to  show  in  the  Civ.   App.    567,    42    S.   W.    127,   128 

preceding  chapter  that  in  condemna-  (quoting  text).   Compare  also,  Moly- 

tion  proceedings  there  are  and  must  naux  v.  Grines,  78  Kan.  830,  98  Pac. 

he  adversary  parties,  and,  if  this  be  278. 

true,  the  controversy  between  them,  ^  State  v.  Kendall,  54  S.  Car.  192, 

when  heard  by  a  judicial  tribunal  or  32  S.  E.  300;   Gold  v.  Pittsburgh  &c. 

a  quasi-judicial  tribunal,  is  a  trial.  R.  Co.,  153  Ind.  232,  53  N.  B.  285; 

""Vogt  v.  Bexar  County,  16  Tex.  Layman  v.  Hughes,  152  Ind.  484,  51 
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there  is  such  a  body  or  board  empowered  to  act  upon  a  preliminary 
report,  it  may  hear  evidence  and  argument,  and,  in  short,  conduct  the 
investigation  in  accordance  with  the  ordinary  rules  of  procedure. 

§  394.   (347)  Ordinary  rules  of  procedure  are  generally  applicable. 

— ^We  can  see  no  valid  reason  why  the  ordinary  rules  of  procedure, 
so  far  as  applicable,  should  not,  as  we  have  said,  govern  in  jurisdictions 
where  a  permanent  judicial  tribunal  finally  decides  the  controversy, 
except,  of  course,  in  so  far  as  the  procedure  is  modified  or  changed 
by  statute.^^  The  natural  and  reasonable  presumption  is  that  the 
legislature  intended  that  such  rules  should  prevail,  since  it  is  not 
reasonable  to  assume  that  the  legislature  meant  to  enter  into  details 
and  embody  in  one  statute  a  complete  system  of  rights  and  remedies. 
It  is  far  more  reasonable  to  assume  that  the  legislature  intended 
that  the  statute  should  take  its  place  in  the  great  system  of  laws,  to 
be  aided  by  other  statutes  and  by  the  rules  of  law  generally  in  force. 
But  where  there  is  a  right  of  appeal  given  and  provision  made  for 
the  trial  of  the  case  de  novo,  errors  in  admitting  or  excluding  evi- 
dence are  not  available,  for  the  appellate  court  does  not  sit  merely  as 
a  court  of  errors.  Nor  can  we  see  any  sufficient  reason  why  the  general 
rules  of  evidence  and  procedure  should  not,  as  a  rule,  be  followed  by 
the  commissioners  or  appraisers  on  the  preliminary  hearing,  unless, 
of  course,  different  rules  are  prescribed  by  statute. ^^  There  is,  however, 
as,  indeed,  there  is  upon  most  questions  of  procedure,  much  diversity 
of  opinion  as  to  whether  commissioners  and  appraisers  should  hear 
evidence,  but  the  better  and  sounder  rule  is  that  upon  all  questions  of 
value  and  the  like  evidence  should  be  taken.  ^°   Other  courts  hold  that 

N.   E.   1058;    Board  v.  Harrell,  147  ^Albany  &c.  R.  Co.  v.  Lansing,  16 

Ind.    500,    46    N.    E.    124;    Yankton  Barb.    (N.  Y.)    68;    Grand   Junction 

County  V.  Klemisch,  11  S.  Dak.  170,  &c.     Co.     v.     Middlesex,     14     Gray 

76  N.  W.  312;  Baubie  v.  Ossman,  142  (Mass.)    553;    State  v.  Jersey  City, 

Mo.  499,  44  S.  W.  338;  State  v.  Joyce,  25  N.  J.  L.  309.    See  also,  Davidson 

121  N.  Car.  610,  28  S.  E.  366.     See  v.  Texas  &c.  R.  Co.,  29  Tex.  Civ.  App. 

also,  Kemp  v.   Goodniglit,   168   Ind.  54,  67  S.  W.  1093.    We  do  not  mean, 

174,  80  N.  E.  160.  however,    that    they    should    neces- 

"  See  generally,  Toledo  &c.  Trac.  sarily  be  so  strictly  applied  in  all 

Co.  v.   Toledo  &c.  R.  Co.,   171   Ind.  respects.     See  generally.  Ball  v.  Ke- 

213,  86  N.  E.  54;  Great  Western  &c.  okuk  &c.  R.  Co.,  71  Iowa  306,  32  N. 

Oil   Co.    V.   Hawkins,   30    Ind.   App.  W.  354;  Carlile  v.  Des  Moines  &c.  R. 

557,  66  N.  E.  765.  The  rules  of  plead-  Co.,  99  Iowa  345,  68  N.  W.  784. 

ing  in  the  commissioners'  court  are  ™  Washington  &c.   Co.  v.   Switzer, 

generally  rather  liberal.     See  Lake  26  Gratt.  (Va.)  661.    See  also.  Heady 

Erie  &c.  Co.  v.  Spidel,  19  Ind.  App.  v.  Vevay  &c.  Turnp.  Co.,  52  Ind.  117; 

8,  48  N.  E.  1042.  Peoria  Gaslight  &c.   Co.   v.   Peoria 
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it  is  entirely  discretionary  with  the  appraisers  to  hear  or  refuse  to  hear 
testimony.^"  If  facts  are  submitted  to  the  tribunal  it  should  be  done 
in  some  legal  method,  and  the  opposing  party  should  be  allowed 
an  opportunity  to  hear  and  meet  them.^'-  If  secret  communications 
are  made  to  the  tribunal,  or  unfair  means  resorted  to  for  the  purpose 
of  influencing  its  decision,  the  judgment  should  not  be  allowed 
to  stand.  It  may,  indeed,  be  successfully  .assailed  for  fraud.^^ 

§  395.  (348)  Right  to  open  and  close. — It  has  been  held  that  the 
commissioners  may  decide  which  party  shall  open  and  close,  and  that 
this  decision  is  final.*^  This  must  necessarily  be  true  so  far  as  concerns 
the  proceedings  before  the  commissioners,  even  where  there  is  a  right 
of  appeal,  for  the  reason  that  the  appellate  court  does  not  hear  the 
case  as  a  court  of  errors.  The  right  to  open  and  close  the  case  is,  how- 
ever, a  legal  right,  depending  upon  the  application  of  settled  principles 
of  law,  and  no  court,  either  of  general  or  limited  jurisdiction,  can 
justly  disregard  the  right  of  a  party,  but  must  give  him  the  bene- 
fit of  the  right  as  the  law  secures  it  to  him.  The  true  rule  upon  this 
subject  is  that  the  landowner  has  a  right  to  open  and  close  the  ease 
where  the  sole  question  is  the  measure  of  damages.^*  Where,  however, 

&c.  R.  Co.,  146  111.  372,  34  N.  E.  550,  Mich.   201;    Bourgeois  v.   Mills,   60 

21  L.  R.  A.  373;  City  of  Topeka  v.  Tex.  76;  Jones  v.  GofCstown,  39  N. 
Martlneau,  42  Kan.  387,  22  Pac.  419,  H.  254;  Zimmerman  v.  Canfield,  42 
5  L.  R.  A.  775;  City  of  Grand  Rap-  Ohio  St.  463;  Gamble  v.  McCrady, 
ids  V.  Perkins,  78  Mich.  93,  43  N.  "W.  75  N.  Car.  509.  See  as  to  notice  of 
1037;  Kansas  City  v.  Hill,  80  Mo.  hearing:  Stevens  v.  Town  of  San- 
523;  In  re  William  &c.  Sts.,  19  Wend,  dens,  108  Minn.  271,  121  N.  W.  902. 
(N.  Y.)  678.  We  confess  we  cannot  ==New  York  &c.  R.  Co.  v.  Church, 
conceive  why  commissioners  or  ap-  31  Hun  (N.  Y.)  440;  Paul  v.  Detroit, 
praisers  may  not  avail  themselves  of  32  Mich.  108;  Matter  of  Buffalo  &c. 
evidence  just  as  a  court  may  do.  Co.,  32  Hun    (N.  Y.)    289;    Petition 

»°  Pennsylvania  R.  Co.  v.  Kiefler,     for  Highway,  48  N.  H.   433;    Peck- 

22  Pa.  St.  356;    St.  Paul  &c.  R.  Co.    ham  v.  School  Dist.,  7  R.  I.  545. 

V.  Covell,  2  Dak.  483,  11  N.  W.  106;  »» Albany  &c.  R.  Co.  v.  Lansing,  16 

Lyman  v.  Burlington,  22  Vt.  131;  In-  Barb.   (N.  Y.)   68;    In  re  New  York 

habitants  v.  Dilley,  24  N.  J.  L.  209.  &c.  R.  Co.,  33  Hun  (N.  Y.)  148. 

It  is  held  that  testimony  should  not  "  Burt  v.  Wigglesworth,  117  Mass. 

be  heard  in  Clarksville  &c.  Tump.  302;  Minnesota  &c.  R.  Co.  v.  Doran, 

Co.   V.   Atkinson,   1   Sneed    (Tenn.)  17  Minn.  188;   Oregon  &c.  R.  Co.  v. 

426;  Van  Wickle  v.  Camden  &c.  R.  Barlow,  3  Ore.  311;  Connecticut  &c.  , 

Co.,  14  N.  J.  L.  162.    See  generally,  R.  Co.  v.  Clapp,  1  Cush.  (Mass.)  559; 

City  of  Pontlac  v.  Lull,  111  Mich.  Indiana  &c.  R.  Co.  v.  Cook,  102  Ind. 

509,  69  N.  W.  1110.  133,  26  N.  E.  203;  Conwell  v.  Tate,  107 

« Patten's  Pet.,  16  N.  H.  277;  Pea-  Ind.  171,  8  N.  E.  36;  Peed  v.  Brenne- 

vey  V.  Wolfborough,  37  N.  H.  286;  man,  89  Ind.  252;  Winnisinnet  Co.  v. 

Harris  v.  Town   of  Woodstock,   27  Grueby,  111  Mass.  543;  Omaha  &c.  R. 

Conn.  567;  Lenox  v.  Knox  &c.  R.  Co.,  Co.  v.  Walker,  17  Neb.  432,  23  N.  W. 

62  Me.  322;  Weimer  v.  Bunbury,  30  348;  Charleston  &c.  R.  Co.  v.  Blake, 
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the  party  who  instituted  the  proceedings  is  compelled  to  show  that 
the  street  or  road  will  be  of  public  utility,  then  the  burden  is  on  him 
and  he  has  the  right  to  open  and  close  the  case.^°  It  is  evident  from 
what  we  have  said  that  the  question  as  to  which  party  has  the  burden 
of  the  issue  and  the  right  to  open  and  close  must  depend,  in  a  great 
degree,  upon  the  pleadings  in  the  particular  case.  A  remonstrance, 
answer,  or  plea,  may  be  so  framed  as  to  give  the  remonstrants  or  the 
defendants  the  right  to  open  and  close,  or  it  may,  by  denying  some 
allegation  essential  to  the  right  to  appropriate  the  property,  cast  the 
burden  upon  the  petitioner  or  plaintiff,  and  thus  give  him  the  right 
to  open  and  close.^" 

§  396.  Defenses  generally. — It  is  a  general  rule  that  the  courts  will 
not  question  the  motive  prompting  the  institution  of  proceedings  to 
establish  a  highway,  and,  as  we  have  seen,  the  fact  that  a  corporation 
seeking  to  condemn  is  a  mere  de  facto  corporation  is  not,  ordinarily, 
a  good  defense ;  but  it  has  been  held  that  the  landowner  "may,  upon 
an  attempt  by  a  municipal  corporation  to  apply  a  street  opening  ordi- 
nance to  the  injury  of  his  property  rights,  show  that  its  passage  was 
obtained  by  fraud  or  other  unlawful  means,  or  for  an  unlawful  pur- 
pose."^' Yet  it  has  been  held  not  to  be  a  good  defense  that  the  con- 
demnation is  sought  in  the  interest  of,  or  will  benefit  some  other  cor- 

12  Rich.  (S.  Car.)  634;  NefE  v.  Cin-  ground  that  there  Is  no  necessity 
cinnati,  32  Ohio  St.  215;  In  the  Mat-  for  the  seizure  in  all  cases  where 
ter  of  John  and  Sherry  Sts.,  19  the  legislature  requires  a  judicial  de- 
Wend.  (N.  Y.)  659.  But  see  Se-  termination  of  that  question.  In  re 
attle  &c.  R.  Co.  v.  Murphine,  4  Minneapolis  Terminal  R.  Co.,  38 
Wash.  448,  30  Pac.  720;  McRey-  Minn.  157,  36  N.  W.  105. 
nolds  V.  Railway  Co.,  106  111.  152;  =«  Where  the  constitution  of  the 
Struyer  v.  Georgia  &c.  R.  Co.,  90  state  requires  that  the  necessity  for 
Ga.  56,  15  S.  E.  637,  to  the  effect  appropriating  the  property  shall  be 
that  the  burden  does  not  shift  and  judicially  determined,  it  is  incum- 
that  the  petitioner  has  the  right  to  bent  on  the  applicant  to  show  the 
open  and  close  the  entire  case  where  necessity,  but  it  will  be  sufficient  if 
there  are  other  questions  as  well  as  it  is  shown  by  legitimate,  although 
that  of  the  amount  of  damages.  But  not  direct,  evidence.  See  Frltch  v. 
see  Heath  v.  Sheetz,  164  Ind.  665,  74  Patterson,  149  Ind.  455,  49  N.  E.  380. 
N.  E.  505.  "Kansas  City  v.  Hyde,  196  Mo. 
^'Neff  V.  Reed,  98  Ind.  341;  498,  96  S.  W.  201,  113  Am.  St.  766,  7 
Schmied  v.  Keeney,  72  Ind.  309;  L.  R.  A.  (N.  S.)  639.  See  also,  Par- 
South  Park  Comrs.  v.  School  Trus-  ham  v.  Inferior  Court  Justices,  9 
tees,  107  111.  489;  Neff  v.  Cincinnati,  Ga.  341.  But  compare  Hollv  Shelter 
32  Ohio  St.  215.  But  see  Springfield  R.  Co.  v.  Newton,  133  N.  Car.  132, 
&c.  R.  Co.  V.  Rhea,  44  Ark.  258.  It  136,  45  S.  E.  549,  98  Am.  St.  701; 
is  competent  for  the  land-owner  to  Morse  v.  City  of  Westport,  136  Mo. 
oppose    the    proceedings    upon    the  276,  37  S.  W.  932. 
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poration/*  or  that  other  necessary  lands  could  not  be  condemned 
because  owned  by  the  state.^*  But  the  decision  in  the  ease  last 
referred  to  is  at  least  questionable  and  it  was  afterwards  reversed,  the 
court  limiting  its  decision,  however,  to  the  exact  case  before  it  and 
holding  that  "the  location  by  the  defendant  in  error  of  its  right  of 
way  upon  lands  of  the  state  which  from  considerations  of  public 
policy  it  cannot  acquire  either  by  consent  or  condemnation  does  not 
invest  it  with  the  right  to  condemn  the  lands  of  the  plaintiff  in  error 
covered  by  such  location."*"  Aside  from  the  question  of  damages, 
and  technical  matters  of  procedure,  the  most  common  defenses  are 
that  the  use  is  not  a  public  one*^  or  that  there  is  no  necessity  such  as 
is  required,*^  or  that  no  effort  to  agree  was  made  when  required.*^ 

§  397.  Viewing  the  property. — ^Where  the  statute  provides  that  the 
commissioners  or  jury  shall  view  the  property  it  is  generally  held  that  a 
view  is  an  essential  part  of  the  proceedings.**  But  if  the  statute  is 
silent  upon  the  subject  it  is  held  to  be  within  the  discretion  of  the 
court.*'  There  is  considerable  conflict  among  the  authorities  as  to 
how  far,  if  at  all,  the  view  is  to  be  regarded  as  evidence  or  to  be  con- 
sidered in  making  up  the  verdict  or  finding,  and  the  true  answer  to 
the  question  may  depend  largely  upon  the  particular  statute,  the 

=' Matter  of  Staten  Island  R.  Co.,  Reed,  35  Cal.   621;    Matter  of  New 

3  N.  Y.  St.  48;  Holly  Shelter  R.  Co.  York  &c.  R.   Co.,   33   Hun    (N.  Y.) 

V.  Newton,  133  N.  Car.  132,  136,  45  148;   Albany  &c.  R.  Co.  v.  Lansing, 

S.  B.  549,  98  Am.  St.  701.  16  Barb.  (N.  Y.)   68;  Charleston  &c. 

^  Shamberg  v.  New  Jersey  Shore  Bridge  Co.  v.  Comstock,  36  W.  Va. 

Line  R.  Co.,  72  N.  J.  L.  140,  60  Atl.  263,  15   S.  B.  69.     See  as  to  photo- 

46.  graphic  view  held  sufficient  where  it 

*"  Shamberg  v.  New  Jersey  Shore  was  impracticable  to  get  an  actual 

Line  R.  Co.,  73  N.  J.  L.  572,  64  Atl.  view:   Omaha  &c.  R.  Co.  v.  Beeson, 

114.  36  Neb.  361,  54  N.  W.  557.   And  see 

"See  ante,  §  391  (345);  Union Pac.  for  construction  of  statute  to  effect 

R.  Co.  V.  Colorado  Postal  Tel.  &c.  Co.,  that  a  view  Is  not  required:    Bogue 

30  Colo.  133,  69  Pac.  564,  97  Am.  St.  v.  De  Long,  147  Mich.  63,  110  N.  W. 

106;  Farneman  v.  Mt.  Pleasant  Cem-  119. 

etery  Assn.,  135  Ind.  344,  35  N.  E.        "Chicago  &c.  R.  Co.  v.  Loer,   27 

271;  Stratford  v.  City  of  Greensboro,  Ind.  App.  245,  60  N.  B.  319;  Clayton 

124  N.  Car.  127,  32  S.  E.  394.  v.  Chicago  &c.  R.  Co.,  67  Iowa  238, 

«  See  ante,  §,391  (345);  Bennett  v.  25  N.  W.  150;   King  v.  Iowa  &c.  R. 

City  of  Marion,  106  Iowa  628,  76  N.  Co.,  34  Iowa  458;  Harper  v.  Lexing- 

W.  844.    But  this  question  is  not  al-  ton  &c.  R.  Co.,  2  Dana  (Ky.)   227; 

ways  open.  Snow  v.  Boston  &c.  R.  Co.,  65  Me. 

«  Kansas  City  &e.  R.  Co.  v.  Camp-  230;  Coughlen  v.  Chicago  &c.  R.  Co., 

bell,  62  Mo.  585;  Morseman  v.  Ionia,  36  Kan.  422, 13  Pac.  813;  Bellingham 

32  Mich.  283.  &c.  R.  Co.  v.  Strand,  4  "Wash.  311,  30 

"Kankakee  &c.  R.  Co.  v.  Straut,  Pac.  144;  Pick  v.  Rubicon  Hydraulic 

102  111.  666;  Western  Pac.  R.  Co.  T.  Co.,  27  Wis.  433. 
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matter  to  be  determined  or  the  purpose  of  the  vie-w.  It  has  often  been 
said  that  the  purpose  or  object  of  the  view  is  to  enable  the  jury  to 
understand  and  apply  the  evidence,  or  determine  the  -weight  of  con- 
flicting testimony,  so  as  to  more  intelligently  and  fairly  perform  their 
duties,*"  and  this  is,  perhaps,  the  better  view  where  the  case  is  tried 
in  the  ordinary  way  in  court  before  a  regular  jury ;  but  it  cannot  well 
be  the  rule  that  they  cannot  consider  what  they  see  or  use  their  own 
judgment  when,  as  under  many  highway  statutes,  they  are  appointed 
by  a  board  of  commissioners  or  the  like  for  that  very  purpose,  and 
many  of  the  courts  hold  that  the  jury  may  consider  what  is  learned 
by  the  view,  although  it  must  usually  be  in  connection  with  the  evi- 
dence and  they  should  not  ik  the  value  of  the  property  from  the  view 
alone  and  contrary  to  the  evidence.*'  Where  the  statute  provided  that 
the  jury  should  go  in  charge  of  a  sworn  bailiff  it  was  held  error  to 
appoint  guides  to  aid  the  jury,*^  but  it  has  been  held  that  a  repre- 
sentative of  each  party  might  attend  the  jury.*° 

8  398.  (349)  All  matters  are  generally  determined  on  one  trial. — 

There  are  questions  in  highway  cases  which  affect  all  the  landowners, 
and  in  such  a  case  their  interests  are  joint  and  upon  such  questions 
there  should  be  but  one  trial.  Questions  such  as  whether  the  road  is 
of  public  utility,  or  the  like,  concern  all  the  parties,  and  if  more  than 
one  trial  upon  such  questions  should  be  permitted,  great  confusion 
and  evil  would  result.  If  such  a  procedure  were  allowed,  then  it  might 
be  that  in  the  same  case  there  would  be  various  findings,  some  in  favor 
of  the  utility  of  the  highway  and  some  against  it,  and  in  that  event  no 
definite  result  could  be  finally  reached.  The  just  and  practical  rule  is 
to  try  the  question  of  the  utility  of  the  road  in  one  proceeding  and 

"Close    V.    Samn,    27    Iowa    503;  47  Mich.  456,  11  N.  W.  271;   City  of 

Wastiburii  v.  Milwaukee  &c.  R.  Co.,  Grand  Rapids  v.  Perkins,  78  Mich. 

59  Wis.  364,  18  N.  W.  328;  Jefferson-  93,  43  N.  W.  1037;   Gorgas  v.  Phila- 

ville  &c.  R.   Co.   V.  Bowen,  40  Jnd.  delphia  &.  R.  Co.,  144  Pa.  St.  1,  22 

545;    Chicago  &c.  R.   Co.   v.   Mouri-  Atl.  715;  Hoffman  v.  Bloomsburg  &c. 

quand,  45  Kan.  170,  25  Pac.  567;  Laf-  R.  Co.,  143  Pa.  St.  503,  22  Atl.  823. 

lin  V.   Chicago  &c.  R.   Co.,  33   Fed.  See  also,  Chicago  &c.  R.  Co.  v.  Scott, 

415;  2  Elliott  on  Railroads  (2d  ed.),  225   111.   352,   80  N.  B.   404;    Mercer 

§  1040.  County  v.  Wolff,  237  111.  74,  86  N.  E. 

"  South  Park  Com'rs  v.  Ayer,  237  708;   Matter  of  Town  of  Guilford,  85 

111.  211,  86  N.  E.  704  (distinguishing  App.  Div.   (N.  Y.)   207,  83  N.  Y.  S. 

and  perhaps  limiting  Guyer  v.  Dav-  312. 

enport  &c.  R.  Co.,  196  111.  370,  63  N.  "» Colorado   Fuel   &c.   Co.   v.   Four 

E.  732).  See  also,  Chicago  &c.  R.  Co.  Mile  R.  Co.,  29  Colo.  90,  66  Pac.  902. 

V.    Parsons,    51    Kan.    408,    32    Pac.  ■"  Zug  v.  City  of  Pittsburg,  194  Pa. 

1083;   Toledo  &c.  R.  Co.  v.  Dunlap,  St.  367,  45  Atl.  61. 


§   400  EOADS  AND  STEEETS.  448 

require  all  the  parties  to  the  proceeding  to  be  bound  by  the  judgment 
rendered.  There  are,  however,  questions  in  -which  the  interests  of  the 
parties  are  separate  and  distinct,  as,  for  instance,  those  concerning  the 
amount  of  damages,  and  there  may  be  instances  where  separate  trials 
would  be  proper  as  to  such  questions.""  Where  there  are  several  joint 
owners  of  a  parcel  of  land,  or  where  there  are  owners  of  different 
interests  in  the  land,  as  for  instance  a  landlord  and  tenant,  there  can- 
not be  separate  trials,  for  such  persons  are  treated  as  the  owners,  and 
the  sum  of  all  their  interests  is  taken  to  constitute  ownership."^ 

§  399.  (350)  The  report. — ^In  determining  what  the  report  of  the 
appraisers,  commissioners  or  other  tribunal  should  contain  much  de- 
pends upon  the  local  statute  applicable  to  the  case,  and  many  of  the 
statutes  differ  considerably  in  different  jurisdictions.  Where  the 
tribunal  appointed  to  appraise  property  or  to  assess  benefits  and  dam- 
ages is  a  special  and  temporary  one,  the  report  must  be  prepared  with 
scrupulous  care,  for  it  is  necessary  in  such  cases  that  all  jurisdictional 
facts  and  all  necessary  matters  of  substance  should  appear  in  the 
report.  For  the  reasons  suggested  at  another  place  the  report  must 
be  much  more  full  and  accurate  in  cases  where  the  tribunal  is  a  tempo- 
rary one,  than  is  necessary  in  cases  where  the  report  is  made  to  a  board 
of  county  commissioners,  a  board  of  supervisors,  or  the  like,  and  the 
parties  allowed  an  opportunity  to  give  evidence  upon  all  the  questions 
involved. 

§  400.  (351)  What  the  report  should  contain — ^Irregularities. — ^It 

is,  however,  necessary  that  the  report  should  in  all  eases  substantially 
comply  with  the  requirements  of  the  statute,  and  the  omission  of  a 
material  matter  may  often  invalidate  the  proceedings."^   The  report 

'^  See  Giesey  v.  Cincinnati  &c.  R.  J.  L.  22;  Hunter  v.  Mayor,  5  R.  I. 

Co.,  4  Ohio  St.  308;   Charleston  &c.  325;     Inhabitants    of    Cushing    v. 

Bridge  Co.  v.  Comstock,  36  W.  Va.  Gay,  23  Me.  9;    Thompson  v.  Mult- 

263,  15  S.  E.  69;   Toluca  &c.  R.  Co.  nomah  County,  2  Ore.  34;  Martin  v. 

V.  Haws,  194  111.  92,  62  N.  E.  312;  Rushton,    42   Ala.    289;    Damrell   v. 

South  Park  Com'rs  v.  Ayer,  237  111.  Board  of  Supervisors,  40  Cal.  154; 

211,  86  N.  B.  704.  Inhabitants  of  Windsor  v.  Fields,  1 

"Kohl  V.  United  States,' 91  U.  S.  Conn.   279;    Gherkey   v.   Haines,   4 

367,   23   L.   ed.   449.     See  also,   Ed-  Blackf.   (Ind.)   159;   Bryant  v.  Glid- 

mands  v.   Boston,   108   Mass.    535;  den,   36   Me.   36;    Pierce  v.   County 

Atchison  &c.  R.  Co.  v.   Gough,  29  Com'rs,  63  Me.  252;  Philadelphia  &c. 

Kan.  94.  R-  Co.  v.  Cake,  95  Pa.  St.  139;   Mat- 

"^  O'Hara  v.  Pennsylvania  R.  Co.,  ter  of  Opening  28th  Street,  11  Phila- 

25  Pa.  St.  445;  State  v.  Jersey  City,  (Pa.)  436. 
25  N.  J.  L.  309;  State  v.  Scott,  9  N. 
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should  contain  a  statement  of  the  decision  of  the  commissioners,  view- 
ers or  appraisers  upon  all  the  questions  submitted  to  them/*  but  in 
jurisdictions  where  the  report  is  a  mere  preliminary  one,  omissions 
or  errors  will  not  be  ground  for  dismissing  or  vacating  the  proceed- 
ings,^* since  the  remedy  is  by  motion  to  set  aside  or  vacate  the  report.'*" 
If  the  report  is  in  the- nature  of  an  interlocutory  proceeding  and  is 
addressed  to  a  permanent  tribunal,  formal  omissions  or  mere  clerical 
errors  may  be  corrected  by  resubmitting  the  matter  to  the  viewers  or 
commissioners.""  Some  of  the  courts  apply  very  strict  and  rigid  rules 
to  the  reports  and  hold  them  bad  for  errors  and  irregularities  that 
seem  to  us  not  to  affect  the  merits  in  any  material  degree."'  Other 
courts,  abating  somewhat  the  strictness  of  the  older  decisions,  declare 
a  more  liberal  rule,  and  hold  that  a  substantial  compliance  with  the 
requirements  of  the  statute  is  all  that  is  required;"^  none  of  the 
courts,  however,  go  to  the  extent  of  holding  a  report  or  verdict  suffi- 


^Butterworth  v.  Bartlett,  50  Ind. 
537;  Bowers  v.  Snyder,  66  Ind.  340; 
McClary  v.  Hartwell,  25  Mich.  139; 
Alfred  v.  Kankakee  &c.  R.  Co.,  92 
111.  609.  See  also,  Ladd  v.  East 
Portland,  18  Ore.  87,  22  Pac.  533. 

"  Pittsburgli  &c.  R.  Co.  v.  Wolcott, 
162  Ind.  399,  69  N.  E.  451,  453  (cit- 
ing text).  See  also.  State  v.  Parker, 
53  N.  J.  L.  183,  20  Atl.  1074;  Rout 
v.  Montioy,  3  B.  Mon.  (Ky.)  300; 
Connecticut  River  R.  Co.  v.  Clai)p,  1 
Cush.  (Mass.)  559;  Town  of  Rens- 
selaer V.  Leopold,  106  Ind.  29,  5  N. 
E.  761. 

==  Brown  v.  Stewart,  86  Ind.  377. 
See  also.  State  v.  Parker,  53  N.  J.  L. 
183,  20  Atl.  1074;  Taliaferro  v. 
Roacli  (Ky.),  12  S.  W.  1039,  11  Ky. 
L.  665.  In  many  jurisdictions  the 
report  of  appraisers  or  a  committee 
is  not  final  and  the  order  laying  out 
the  way  can  only  be  made  by  the 
board  of  commissioners.  Gillett  v. 
McGonigal,  80  Wis.  158,  49  N.  W. 
814. 

™  Missouri  Pacific  R.  Co.  v.  Hays, 
15  Neb.  224,  18  N.  W.  51.  See  post, 
§  406  (356). 

"Rout  V.  Montjoy,  3  B.  Mon. 
(Ky.)  300.  See  and  compare  Wood 
V.  Campbell,  14  B.  Mon.  (Ky.)  422; 
Connecticut  River  R.  Co.  v.  Clapp, 

29 — Elliott  R.  and  S. 


1  Gush.  (Mass.)  559;  State  v.  Eng- 
lish, 22  N.  J.  L.  291;  Otero  Canal 
Co.  V.  Fosdick,  20  Colo.  522,  39  Pac. 
332;  Hanes  v.  North  Carolina  R. 
Co.,  109  N.  Car.  490,  13  S.  E.  896; 
City  of  Seattle  v.  Fidelity  &c.  Co.,  22 
Wash.  154,  60  Pac.  133. 

"» Reitenbaugh  v.  Chester  "Valley, 
21  Pa.  St.  100;  Campbell  v.  Fogg, 
132  Ind.  1,  31  N.  E.  454;  Morgan  v. 
Chicago  &c.  R.  Co.,  39  Mich.  675. 
Compare  Hunt  v.  Smith,  9  Kan. 
137;  Matter  of  New  York  and  West 
Shore  R.  Co.,  33  Hun.  (N.  Y.)  293. 
It  Is  held  in  the  case  last  cited  that 
where  the  statute  requires  a  report 
of  the  minutes  of  the  testimony,  the 
commissioners  must  settle  the  cor- 
rectness of  the  minutes,  and  not  the 
court  to  which  the  report  Is  made. 
In  Matter  of  Rondout  &c.  R.  Co.,  5 
Lans.  (N.  Y.)  298,  it  is  held  that 
the  evidence  taken  by  the  commis- 
sioners may  be  attached  to  the  re- 
port as  an  exhibit.  See  also.  Low  v. 
Galena  &c.  R.  Co.,  18  111.  324.  And 
see  generally.  Orange  &c.  R.  Co.  v. 
Graver,  32  Pla.  28,  13  So.  444;  Terre 
Haute  &c.  R.  Go.  v.  Flora,  29  Ind. 
App.  442,  64  N.  E.  648;  Pacific  &c. 
R.  Go.  V.  Porter,  74  Cal.  261,  15  Pac. 
774. 
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cient  which  omits  a  matter  that  the  statute  declares  it  shall  contain. 
In  strictness  the  report  should  contain  a  full  and  clear  statement  of 
the  damages  sustained  by  each  parcel  of  property  where  several  par- 
cels are  included  in  the  assessment,^'  but  it  is  not  necessary  that  the 
items  constituting  the  damages  should  be  stated  in  detail,  unless  the 
statute  requires  that  it  should  be  done.*"  The  safe  rule  is  to  state 
whether  damages  are  allowed  or  denied,  but  upon  this  point  there  is 
a  diversity  of  opinion,  some  of  the  courts  holding  that  the  failure  to 
make  such  a  statement  will  be  fatal  to  the  report  or  verdict,*^  while 
the  holding  of  other  courts  is,  that,  if  the  report  or  verdict  is  silent, 
it  will  be  held  to  deny  the  right  of  the  property  owner  to  damages.** 
The  principle  which  rules  in  cases  where  benefits  are  assessed  is 
substantially  the  same  as  that  which  prevkUs  respecting  the  statement 
of  damages,  and  it  is  necessary  to  describe  with  particularity  the 
property  assessed.  There  is,  indeed,  more  reason  for  requiring  a  full 
description  of  property  upon  which  benefits  are  assessed  than  there  is 
for  requiring  such  a  description  of  property  where  only  damages  are 
assessed,  for  the  property  assessed  for  benefits  may  be  sold  to  pay  the 
assessment,  and  the  assessment  may  thus  become  the  foundation  of  a 
title.«» 


™New  Washington  Road,  23  Pa. 
St.  485;  Dolphin  v.  Pedley,  27  Wis. 
469. 

™  Ohio  and  Pennsylvania  R.  Co.  v. 
Wallace,  14  Pa.  St.  245;  Ford  v. 
County  Com'rs,  64  Me.  408;  Michi- 
gan Air  Line  R.  Co.  v.  Barnes,  44 
Mich.  222,  6  N.  W.  651.  See  also, 
American  Cannel  Coal  Co.  v.  Hunt- 
ington &c  R.  Co.,  130  Ind.  98,  29  N. 
E.  566;  Trenton  Water  Power  Co.  v. 
Chambers,  13  N.  J.  Eq.  199;  People 
v.  Gilon,  76  Hun  (N.  Y.)  346,  27  N. 
Y.  S.  704.  If  the  statute  expressly 
or  impliedly  requires  a  specification 
it  must  be  made.  California  &c.  R. 
Co.  V.  Prisbie,  41  Cal.  356;  Robinson 
v.  Robinson,  1  Duvall  (Ky.)  162. 

"^Com'rs  v.  Durham,  43  111.  86; 
State  V.  Cooper,  23  N.  J.  L.  381.  See 
Fitzpatrick  v.  Pennsylvania  R.  Co., 
10  Phila.  (Pa.)  107.  In  Fowler  v. 
Larabee,  59  N.  J.  L.  259,  35  Atl. 
911,  it  is  held  that  the  court  may 
require  the  viewers  to  make  an 
amended  return  assessing  damages. 

"^Howland  v.  County  Commission- 


ers, 49  Me.  143;  Inhabitants  of 
North  Reading  v.  County  Com'rs,  7 
Gray  (Mass.)  109;  In  re  Road  in 
North  Franklin  Tp.,  8  Pa.  Sup.  Ct. 
358,  43  W.  N.  C.  102.  See  Childs  v. 
County  of  Franklin,  128  Mass.  97; 
Chace  v.  Fall  River,  2  Allen  (Mass.) 
533.  See  also,  Hafey  v.  Common- 
wealth, 189  Mass.  540,  76  N.  B.  208. 
="  Zigler  V.  Menges,  121  Ind.  99,  22 
N.  E.  782,  16  Am.  St.  357n;  Boat- 
man V.  Macy,  82  Ind.  490.  It  is 
held,  however,  that  it  is  not  neces- 
sary to  describe  all  the  lands  which 
will  be  affected  by  a  public  improve- 
ment, but  it  is  generally  held  that  it 
is  necessary  to  describe  the  parcels 
benefited  or  damaged.  Baker  v. 
Clem,  102  Ind.  109,  26  N.  B.  215; 
Zigler  V.  Menges,  121  Ind.  99,  22  N. 
B.  782,  16  Am.  St.  357n.  It  is  ob- 
vious that  much  must  depend  upon 
the  provision  of  the  statute  under 
which  the  proceedings  are  prose- 
cuted. See  generally,  upon  the  sub- 
ject of  stating  benefits  and  damages. 
State  V.  Leslie,  30  Minn.  533,  16  N. 
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§  401.  (352)  Report  upon  the  question  of  necessity  or  public  util- 
ity.— Where  the  statute  requires  that  the  question  of  public  necessity, 
public  utility,  or  the  like,  shall  be  passed  upon  by  a  jury,  by  viewers, 
by  a  committee,  by  appraisers,  or  by  commissioners,  it  is  essential 
that  a  finding  should  be  made  and  that  it  should  be  embodied  in  the 
report  or  verdict."^  It  is  probably  not  necessary  that  the  finding 
should  follow  the  exact  words  of  the  statute,""  but  it  is  necessary  that 
it  should  substantially  cover  the  points  designated  by  the  statute,  and 
it  is  necessary  in  all  cases  that  the  report  or  verdict  should  fairly 
exhibit  the  conclusions  of  the  viewers,  commissioners,  or  Jury.  It 
will  not  be  sufiicient  to  find  upon  some  resembling  point ;  thus,  where 
the  statute  requires  that  the  finding  shall  show  the  necessity  for  the 
appropriation,  it  is  not  sufBcient  to  state  that  it  is  for  a  public  use.*" 
In  other  cases  it  was  held  that  where  the  statute  required  viewers 
to  state  in  their  report  the  conveniences  and  inconveniences  of  the 
proposed  highway,  their  failure  to  do  so  was  fatal  to  the  report."' 
But  it  is  held  under  other  statutes  that  a  report  in  favor  of  a  road 
need  not  expressly  state  that  it  is  of  public  utility  as  the  report  in 
favor  of  the  road  is  in  effect  a  finding  that  it  is  of  public  utility."^ 
In  some  jurisdictions  the  statute  commits  to  the  judgment  of  the 
viewers  the  question  of  the  necessity  or  utility  of  the  proposed  high- 
way, and  in  such  jurisdictions  the  report  of  the  viewers  that  the 
proposed  way  will  not  be  of  public  utility  is  conclusive  against  the 
petitioners  and  ends  the  case."*  It  seems,  however,  that  such  a  report 

W.  408;   Illinois  &c.  R.  Co.  v.  May-  "  McClary  v.   Hartwell,   25   Mich, 

rand,   93    111.    591;    In   re   Road   in  139. 

O'Hara  Tp.,  87  Pa.  St.  356;  Zack  v.  "Daviess  v.  County  Court,  1  Bibb. 

Pennsylvania  R.  Co.,  25  Pa.  St.  394;  (Ky.)    514;    Fletcher's  Heirs  v.  Fu- 

Lumbermen's  Ins.  Co.  v.  City  of  St.  gate,   3   J.   J.   Marshall    (Ky.)    631; 

Paul,  85  Minn.  234,  88  N.  W.  749.  Peck  v.  "Whitney,  6  B.  Mon.    (Ky.) 

«Bass  v.  Elliott,  105  Ind.   517,  5  117;   Wood  v.  Campbell,  14  B.  Mon. 

N.   E.   663;    Arnold  v.   Decatur,   29  (Ky.)  422. 

Mich.    77;     Truax    v.    Sterling,    74  "Campbell  v.  Fogg,  132  Ind.  1,  31 

Mich.  160,  41  N.  W.  885.     See  In  re  N.  E.  454.     See  also,  Kemp  v.  Polk 

Magnolia  Ave.,   117   Pa.    St.    56,   11  County,   46   Ore.    546,    81    Pac.    240. 

Atl.  405,  and  cases  there  reviewed  And  so  a  report  against  it  has  been 

and  distinguished  for  rule  in  Penn-  held   in  effect  a  report  against  its 

sylvania   as   to   when    a   report   on  public  utility.     Doctor  v.  Hartman, 

necessity  alone  is  all  that  may  be  74  Ind.  221. 

made.  °°  Wilmington    &c.   Co.   v.    Domin- 

"=  Hunter  v.  Newport,  5  R.  I.  325;  guez,  50  Cal.  505.    The  general  rule 

Pierce  v.  Southbury,  29  Conn.  490;  stated  in  the  text  is  asserted  in  the 

Inhabitants  of  Cushing  v.   Gay,   23  cases  of  Jones  v.  Duffy,  119  Ind.  440, 

Me.  9;    In  re  Road  in  Sterrett  Tp.,  21  N.  E.  348;    McKee  v.  Gould,  108 

114  Pa.  St.  627,  7  Atl.  765.  Ind.  107,  8  N.  E.  724,  and  Bowman 
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will  not  preclude  the  petitioners  from  instituting  new  proceedings. 
It  is  a  general  rule  that  a  report  in  favor  of  the  utility  or  necessity 
of  the  proposed  road  does  not  settle  the  question  as  against  the  defend- 
ants or  remonstrants,  but  this  is  so  much  a  matter  of  statutory  regula- 
tion that  the  best  that  can  be  done  is  to  state  the  rule  in  a  very  general 
way. 

§  402.  (353)  Statement  of  damages. — ^Where  there  are  difEerent 
parcels  or  lots  of  land  belonging  to  different  persons,  the  tract  of  each 
owner  should  be  separately  considered  and  damages  awarded  and 
stated  upon  that  basis.'"  It  is  the  safer  and  better  practice,  even 
where  several  parcels  of  land  are  owned  by  one  person,  to  state  the 
damages  to  each  parcel  or  lot  and  not  merely  state  the  amount  in 
gross,''^  but  upon  this  point  there  is  a  diversity  of  opinion,  some  of  the 
courts  holding  that  it  is  not  necessary  to  state  specifically  the  damages 
to  each  lot  or  parcel,'^-  and  this,  as  already  shown,  is  probably  the 
prevailing  rule.  Where  a  lot  or  parcel  is  owned  by  several  persons 
jointly,  it  has  been  held  proper  to  embody  all  the  names  in  one  state- 
ment, and  to  state  the  amount  of  damages  in  gross. '^  But  much 
depends  upon  the  particular  statute  or  practice  in  the  particular 
jurisdiction. 

v.  Jobs,  123  Ind.  44,  23  N.  E.  976.  "Kankakee  &c.  R.  Co.  v.  Chester, 

But  see  under  the  Kansas  statute,  62  111.  235;   Sherwood  v.  St.  Paul  &c. 

Molyneux  v.  Grimes,  78  Kan.  830,  98  R.   Co.,   21   Minn.   127;    Tide  Water 

Pac.  278.  Canal    Co.   v.    Archer,    9    Gil.   &   J. 

™Rusch  V.  Milwaukee  &c.  R.  Co.,  (Md.)    479,  497;    Ross  v.  Blizabeth- 

54  Wis.  136,  11  N.  W.  253;    Honen-  town  &c.  R.  Co.,  20  N.   J.  L.   230; 

stine  V.  Vaughan,  7  Blackf.    (Ind.)  Doddridge  County  Super's  v.  Stout, 

520;    Commonwealth   v.    Coombs,    2  9  W.  Va.  703. 

Mass.  489;   Harris  v.  Howes,  75  Me.  '"Thornton  v.  Town  &c.  of  North 

436;    State  v.   Fischer,   26  N.   J.  L.  Providence,  6  R.  I.  433;   Pittsburgh 

129;  Convers  v.  Atchison  &c.  R.  Co.,  &c.  R.  Co.  v.  Hall,  25  Pa.   St.  336; 

142  XJ.  S.  671,  35  L.  ed.  1153,  12  Sup.  Fitzpatrick  v.  Pennsylvania  R.  Co., 

Ct.  351;  Suver  v.  Chicago  &c.  R.  Co.,  18  Phila.  (Pa.)  107;  Snoddy  v.  Coun- 

123  111.  293,  14  N.  E.  12.     See  also,  ty  of  Pettis,  45  Mo.  361;  East  Saginaw 

Hamilton  v.  Lovejoy  Tp.  Hy.  Com'rs,  &c.  R.  Co.  v.  Benham,  28  Mich.  459. 

203  111.  269,  67  N.  E.  792.  But  see  Cox  v.  Mason  City  &c.  R. 

"Rentz  V.  Detroit,  48  Mich.   544,  Co.,  77  Iowa  20,  25,  41  N.  W.  475, 

12  N.  W.  694,  911;  Smith  v.  Trenton  and    compare    Ruppert    v.    Chicago 

&c.  Co.,  17  N.  J.  L.  5;  Ruppert  v.  Chi-  &c.  R.  Co.,  43  Iowa  490;   Jacobus  v. 

cago  &c.  R.  Co.,  43  Iowa  490;    Bay  Oakland,  42  Cal.  21;  In  re  New  York 

City  Belt  Line  R.  Co.  v.  Hitchcock,  &c.  Bridge,  137  N.  Y.  95,  32  N.  E. 

90  Mich.  533,  51  N.  W.  808.  See  Ches-  1054. 
apeake   &c.    Canal   Co.   v.   Hoye,   2 
Gratt.  (Va.)  511. 
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§  403.  (354)  Naming  parties  and  describing  the  land. — Some  of 
the  courts  enforce  a  strict  and  technical  rule  in  the  matter  of  naming 
parties  in  the  report  or  verdict/*  but  others  lay  down  a  much  more 
liberal  rule.'^  It  seems  to  us  that  where  the  land  is  fully  described 
there  is  no  suiBcient  reason  for  requiring  technical  accuracy ;  especially 
is  there  little  reason  for  requiring  a  high  degree  of  accuracy  where 
the  names  are  correctly  set  forth  in  the  petition,  answer,  remonstrance 
or  other  papers  in  the  proceeding.  Eeasonable  certainty  is  all  that 
should  be  required,  and  where  the  record  makes  it  reasonably  certain 
what  person  is  intended,  it  should  be  considered  sufficient.  It  is,  of 
course,  essential  that  the  owners  should  be  made  parties  to  the  pro- 
ceeding in  some  appropriate  mode,  but  in  cases  where  they  are  parties 
there  is  no  good  reason  why  an  error  in  naming  them  in  the  report 
or  verdict  should  vitiate  the  proceedings.  Where,  however,  the  owners 
are  named  for  the  first  time  in  the  report  or  verdict  of  viewers  or 
com.missioners,  there  is  good  reason  for  requiring  that  names  be 
given  with  a  very  considerable  degree  of  accuracy.  In  accordance  with 
the  rule  which  prevails  in  other  branches  of  the  law,  it  is  held  that 
where  the  owner  is  unknown  it  will  be  sufficient  to  describe  the  lot 
or  parcel  of  land  and  state  that  the  owner  is  unknown.'^  Cases  show- 
ing what  is  usually  regarded  as  a  sufficient  description  of  the  property 
have  already  been  considered  and  others  relative  to  the  route  of  the 
highway  will  be  considered  in  a  subsequent  section." 

§  404.  Other  matters  relative  to  report  and  filing. — In  some  juris- 
dictions, at  least  under  certain  statutes,  the  report  is  required  to 

"Kearsley  v.   Gibbs,   44  N.  J.  L.  v.  Frowe,  82   Minn.  471,  85   N.  W. 

169;    State  v.  Woodruff,  36  N.  J.  L.  169. 

204;  Woodruff  v.  Orange,  32  N.  J.  L.  ™  Commonwealtli    v.     Great     Bar- 

49;  Vawter  v.  Gilllland,  55  Ind.  278;  rington,  6  Mass.  492;  Matter  of  City 

Neal  V.  Knox  &c.  R.  Co.,  61  Me.  298;  of  New  York,  74  App,  Div.   (N.  Y.) 

Matter    of    William    and    Anthony  343,    77    N.    Y.    S.    566;     Matter    of 

Streets,  19  Wend.  (N.  Y.)  678;  State  Washington  Ave.,  34  Misc.    (N.  Y.) 

V.  Brands,  45  N.  J.  L.  332.    See  also,  655,  70  N.  Y.  S.  599. 

Adams  v.  Rulon,  50  N.  J.  L.  526,  14  "Post,  §  408  (357).  See  also  gener- 

Atl.  881;  Combs  v.  Blauvelt,  33  N.  J.  ally  as  to  description,  Missouri  &c.  R. 

L.  36;   Neal  v.  Knox  &c.  R.  Co.,  61  Co.  v.  Carter,  85  Mo.  448;    St.  Louis 

Me.  298.  &c.  R.  Co.  v.  Fowler,  113  Mo.   458, 

'"Todemier   v.   Aspinwall,   43    111.  20  S.  W.  1069;  Morgan's  Appeal,  39 

401;    Peavey  v.  Wolfborough,  37  N.  Mich.    675;     Llttlefield    v.    City    of 

H.    286;    Red   River   &c.   R.    Co.    v.  Rockland,  91  Me.  449,  40  Atl.   424; 

Sture,  32  Minn.   95,   20  N.  W.  229;  Lake  Erie  &c.  R.  Co.  v.  Shelley,  163 

Granger   v.    Syracuse,   38   How.   Pr.  Ind.  36,  71  N.  E.  151;    2  Elliott  on 

(N.  Y.)    308.     See  also,  Thompson  Railroads  (2d  ed.),  §  1041. 
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show  every  essential  step  taken.  Thus,  it  has  been  held  that  it  must 
show  that  the  commissioners  met  at  the  proper  time  and  place  and 
were  duly  sworn/'  So,  it  has  been  held  that  the  report  must  show  on 
its  face  that  they  acted  within  their  statutory  powers."  The  time  of 
m.aking  the  report  is  usually  fixed  by  statute,  and  the  general  rule 
is  that  the  report  must  be  made  within  such  time  in  order  to  be 
effective. '"  But  it  has  been  held  that  where  road  viewers  fail  to 
report  in  time  the  same  viewers  may  be  appointed  under  the  same 
petition  at  the  next  regular  term.'^  A  provision  in  a  New  Jersey 
statute  requiring  the  justice  appointing  commissioners  to  fix  the  date 
for  filing  their  report  has  been  held  mandatory,  and  an  order  omitting 
to  fix  a  date  was  held  fatally  defective.'^  Where  the  court  is  allowed 
to  fix  the  time,  and  does  do  so,  an  order  may  nevertheless  be  made, 
before  the  expiration  thereof,  extending  the  time,*^  but  not,  it  seems, 
after  the  time  has  once  expired.**  Provision  is  also  sometimes  made 
for  recording  the  report,  and  it  is  held  under  such  a  statute  that  the 
report  will  have  no  binding  force  until  recorded  as  required.*^ 

§405.   (355)  Objections  to  report — Waiver. — ^Where  the  statute  re- 
quires that  objections  to  the  report  of  viewers  or  commissioners  shall 

™  Central  Pac.  R.  Co.  v.  Pearson,  sumed  that  tlie  board  received  the 

35  Cal.  247;   Virginia  &c.  R.  Co.  v.  report    of    the    viewers    before    ap- 

Lovejoy,  8  Nev.  100.     But  compare  pointing  reviewers. 

Pennsylvania  R.    Co.   v.   Porter,   29  ^  Doughty    v.    Atlantic    City    &c. 

Pa.  St.  165;  Leavenworth  &c.  R.  Co.  Trac.  Co.,  71  N.  J.  L.  131,  58  Atl. 

v.   Meyer,  50  Kan.  25,  31  Pac.  700.  101. 

As    to    notice    being    essential    see  ^  McMullen  v.  State,  105  Ind.  334, 

Town  of  Audubon  v.  Hand,  231  111.  4  N.  E.  903.     See  for  case  holding 

334,  83  N.  E.  196.  jurisdiction  lost  where  commission- 

™  New  Jersey  R.  Co.  v.  Suydam,  17  ers  did  not  give  statutory  notice  of 

N.  J.  L.  25;   State  v.  Yauger,  29  N.  adjourned  meeting.    Com'rs  of  Hys. 

J.  L.  384.  of  Town  of  McKee  v.  Smith,  217  111. 

^  Anderson  v.  Pemberton,  89  Mo.  250,  75  N.  E.  396. 

61,  1  S.  W.  216;   Metzler  v.  Hugde's  « In  re  Road  in  Salem  Tp.,  103  Pa. 

Road,  62  Pa.  St.  151;   Claybaugh  v.  St.     250;     Baldwin     and     Snowden 

Baltimore  &c.  R.  Co.,  108  Ind.  262,  9  Road,  3  Grant's  Cas.    (Pa.)    62.     It 

N.  E.  100;  City  of  Seattle  v.  Fidelity  has  been   held  that  statutory  time 

Trust  Co.,  22  Wash.  154,  60  Pac.  133.  cannot  even  be  extended  by  agree- 

See  also.  In  re  Sewickley  Tp.  Road,  ment.     Re  City  of  Belfast,   53   Me. 

26  Pa.  Sup.  Ct.  572.  431;  but  this  seems  questionable,  at 

"In  re  Union  Tp.  Road,  29  Pa.  least  under  some  circumstances. 
Sup.  Ct.  573.  And  in  Fowler  v.  OflSicers'  neglect  held  not  to  be 
Newsom,  —  Ind.  — ,  90  N.  E.  9,  It  prejudicial  where  report  was  prop- 
is  held  that  the  failure  of  the  com-  erly  left  for  filing  in  proper  time  in 
missloners'  record  to  show  that  the  Reed  v.  Acton,  120  Mass.  130. 
report  of  the  first  viewers  had  been  ®  Burns  v.  Multnomah  R.  Co.,  8 
made,  did  not  deprive  the  board  of  Sawyer  (U.  S.)  543. 
jurisdiction,   and  it  would  be  pre- 
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be  made  within  a  designated  time  or  in  a  prescribed  mode,  the  failure 
to  make  the  objections  in  the  time  designated  or  the  mode  indicated 
will  preclude  the  party  from  availing  himself  of  any  objections 
except  such  as  go  to  the  jurisdiction.*"  We  suppose,  however,  that  a 
report  may  be  so  uncertain  and  defective  as  not  to  authorize  any  valid 
proceedings,  and  that,  in  such  a  case,  a  failure  to  object  within  the 
time  fixed  by  statute  would  not  necessarily  operate  as  a  waiver,  but 
it  is  seldom  safe  to  delay  beyond  the  statutory  limitation,  for  the  gen- 
eral rule  is,  that  objections  not  presented  within  the  time  fixed  by 
the  statute  are  waived.  It  would  require  an  exceedingly  strong  and 
clear  case  to  prevent  the  force  and  operation  of  this  general  rule. 
Objections,  to  be  available  on  appeal,  must,  ordinarily,  be  made  in 
the  tribunal  of  original  jurisdiction,  for  the  prevailing  rule  is,  that 
only  such  specific  objections  as  were  made  in  that  tribunal  will  be 
considered  by  the  appellate  court.  *^  It  is  within  the  power  of  a  court 
of  general  jurisdiction  to  relieve  a  party  who  has  failed  to  object 
within  the  time  limited,  or  in  the  mode  indicated  by  the  law,  where 
it  is  clearly  made  to  appear  that  there  was  fraud,  accident  or  the  like, 
and  that  he  was  himself  free  from  fault  or  negligence.^' 

''Bryant  v.  Knox  and  Lincoln  R.  N.  J.  L.  312;  In  re  New  York  &c.  R. 
Co.,  61  Me.  300;  Matter  of  Clear  Co.,  93  N.  Y.  385;  2  Elliott  on  Rail- 
Lake  Water  Co.,  48  Cal.  586;  Thayer  roads  (2d  ed.),  §  1044. 
v.  Burger,  100  Ind.  262;  Munson  v.  «'Metly  v.  Marsh,  124  Ind.  18,  23 
Blake,  101  Ind.  78;  Morgan  Civil  N.  B.  702;  Hardy  v.  McKinney,  107 
Township  v.  Hunt,  104  Ind.  590,  4  Ind.  364,  8  N.  B.  232.  See,  gen- 
N.  E.  299;  Case  of  Mayor  of  New  erally,  Chicago  &c.  R.  Co.  v.  Grov- 
York,  16  Johns.  (N.  Y.)  231;  Mc-  ier,  41  Kan.  685,  21  Pac.  779;  Blls- 
Kusick  V.  Stillwater,  44  Minn.  372,  worth  &c.  R.  Co.  v.  Maxwell,  39 
46  N.  W.  769;  Matter  of  Application  Kan.  651,  18  Pac.  819;  Meranda  v. 
of  Cooper,  93  N.  Y.  507.  See  Wind-  Spurlin,  100  Ind.  380;  Williamson 
sor  v.  Field,  1  Conn.  279;  In  re  v.  Hauser,  169  Ind.  397,  82  N.  E. 
Kensington  and  Oxford  Turnpike,  771;  Lockwood  v.  Gregory,  4  Day 
97  Pa.  St.  260;  In  re  One  Hundred  (Conn.)  407;  Washington  &c.  Co.  v. 
and  Sixty-third  St.,  131  N.  Y.  569,  Switzer,  26  Graft.  (Va.)  661; 
30  N.  B.  66;  Mattheis  v.  Fremont  United  States  v.  Reed,  56  Mo.  565; 
&c.  R.  Co.,  53  Neb.  681,  74  N.  W.  30.  Whitely  v.  Mississippi  &c.  Co.,  38 
See  generally  as  to  the  varying  Minn.  523,  38  N.  W.  753;  Virginia 
practice  in  different  jurisdictions  in  &c.  R.  Co.  v.  Elliott,  5  Nev.  358;  In 
objecting  to  the  report  or  oonfirma-  re  Clear  Lake  Water  Co.,  48  Cal. 
tion.     In   re  Olyphant,   198  Pa.   St.  586. 

534,    48   Atl.    487;    In   re   Chartiers  ««Road  to  Swing's  Mill,  32  Pa.  St. 

Tp.  Road,  34  Pa.  St.  413;   Marquette  282;     Breitweiser    v.    Fuhrman,    88 

&c.    R.    Co.    V.    Probate    Judge,    53  Ind.  28;    Rominger  v.   Simmons,   88 

Mich.   217,   18   N.   W.   788;    Chicago  Ind.     453.      See    also,    Robbins    v. 

&c.  R.  Co.  V.  Baker,  102  Mo.  553,  15  Omaha  &c.  R.  Co.,  27  Neb.  73,  42  N. 

S.  W.  64;  Wilson  v.  Longstreet,  38  W.  905;   Matter  of  Lexington  Ave., 
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§406.  (356)  Amending  and  correcting  the  report. — Defects  in  a 
report  of  viewers  or  commissioners  may  often  be  remedied  by  amend- 
ment, and  where  the  defects  are  of  such  a  character  that  they  can  be 
cured  by  amendment,  the  report  may  be  recommitted  to  the  commis- 
sioners or  viewers  by  order  of  the  court. ^^  As  a  general  rule,  perhaps, 
the  court  itself  has  no  power  to  correct  and  modify  or  amend  the 
report  or  verdict,""  but  it  may  sometimes  direct  its  amendment  by 
the  viewers  or  commissioners."^  In  recommitting  the  report  to  the 
viewers  or  commissioners  the  court  may  give  instructions  as  to  the 
rules  which  should  be  observed  in  ascertaining  and  estimating  the 
damages,  but,  as  it  is  held,  it  is  not,  ordinarily  at  least,  competent 
for  the  court  to  direct  what  amount  shall  be  allowed,  nor  is  it  compe- 
tent for  the  court  to  direct  that  a  specific  sum  be  fixed  upon  any  of 
the  items  of  damages."^ 

§  407.  Confirming  or  setting  aside  report. — In  most  jurisdictions, 
under  some  statutes  at  least,  the  report  is  required  to  be  confirmed, 
and  some  opportunity  for  objection  and  review  is  probably  given  in 


18  N.  Y.   S.  828,  64  Hun   (N.  Y.)  44  N.  J.  L,.  169;  Florence  &c.  R.  Co. 

632,  without  opinion.  v.  Pember,  45  Kan.  625,  26  Pac.  1. 

»'  New  Orleans  &c.  R.  Co.  v.  Zerin-  "  Long  v.  Talley,  91  Mo.  305,  3  S. 
gue,  23  La.  Ann.  521;  People  v.  W.  389;  Spring  Brook  Road,  64  Pa. 
wnite,  59  Barb.  (N.  Y.)  666;  Pueblo  St.  451;  Central  Pac.  R.  Co.  v.  Pear- 
fee.  Co.  v.  Rudd,  5  Colo.  270;  Water-  son,  35  Cal.  247;  In  re  Washington 
bury  V.  Darien,  9  Conn.  252;  Ives  v.  St.,  19  R.  I.  156,  33  Atl.  516. 
Bast  Haven,  48  Conn.  272;  Greene  "^Matter  of  Henry  St.,  7  Cowen 
V.  Bast  Haddam,  51  Conn.  547;  (N.  Y.)  400.  See,  upon  the  general 
Coleman  v.  Andrews,  48  Me.  562;  subject  of  procedure  in  cases  where 
Potts'  Appeal,  15  Pa.  St.  414;  Mis-  reports  are  recommitted.  Patten's 
souri  Pac.  R.  Co.  v.  Hays,  15  Neb.  Petition,  16  N.  H.  277;  Stinson  v. 
224,  18  N.  W.  51.  Dunbarton,  46  N.  H.  385;    Road  in 

"Conwell  V.  Tate,  107  Ind.  171,  8  Indiana    County,    51    Pa.    St.    296; 

N.  E.  36;  Crawford  v.  Valley  R.  Co.,  Georges  Creek  &c.  Co.  v.  New  Cen- 

25  Gratt.   (Va.)   467;    3  Elliott  Rail-  tral  &c.  Co.,  40  Md.  425;   Varner  v. 

roads,  §  1045.    See  also,  Rawlings  v.  Martin,   21   W    Ya.   534;    Lyman  v. 

•  Biggs,   85  Ky.   251,   3   S.  W.   147,  8  Burlington  &c.  Co.,  22  Vt.  131;  Han- 

Ky.  L.  919;  In  re  Old  Colony  R.  Co.,  nibal   &c.    Co.    v.   Rowland,   29    Mo. 

163   Mass.   356,   40  N.   E.   198.     But  337;    In  re  Opening  of  Dryades  St., 

there  are  exceptions  to  the  general  11  La.  Ann.  458;    Louisiana  &c.  R. 

rule.     Matter  of  New  York  Central  Co.  v.  Grossman,  111  La.  Ann.  611, 

&c.  R.  Co.,  35  Hun  (N.  Y.)  306.   See  35  So.  784;   Cambria  St.,  75  Pa.  St. 

also,  Hannibal  Bridge  Co.  v.  Schau-  357;   Wilcox  v.  City  of  Meriden,  57 

backer,  49  Mo.  555;   State  v.  Gibbs,  Conn.  120,  17  Atl.  366;  In  re  Wash- 
ington St.,  19  R.  I.  156,  33  Atl.  516. 
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all  jurisdictions."^  As  already  shown/*  amendments  and  modifica- 
tions may  sometimes  be  made^  and  the  matter  sent  back  or  recom- 
mitted to  the  same  or  new  commissioners  in  a  proper  case;  but  there 
are  many  cases  in  which  there  can  be  no  amendment  in  this  way,  or, 
in  which  for  good  reasons,  the  report  will  be  wholly  set  aside."''  If 
there  is  no  objection,  confirmation  is  usually  a  matter  of  course."' I 
The  confirmation  and  order  should  be  in  accordance  with  the  statute,"'' 
and  it  has  been  held  that  a  court  acting  in  its  judicial  capacity  in 
confirming  the  report  has  the  same  power  to  set  aside  the  order  of  con- 1 
firmation  during  the  term  that  it  has  to  set  aside  judgments  gen- 
erally."* The  authority  to  set  aside  reports,  except  where  it  is  an  inci- 1 
dental  power  of  a  court,  depends  largely  on  the  statute  and  is  some- 
times conferred  upon  other  oflicers  or  bodies  than  ordinary  courts, 
such,  for  instance,  as  a  common  council""  as  well  as  boards  of  com- 
missioners. Eeports  have  been  set  aside  for  many  different  causes,  but 
the  statutes  and  practice  vary  so  in  different  jurisdictions  that  it 
is  impossible  to  classify  them,  and  it  would  be  useless  even  to  under- 


'"  See  generally.  Burr  v.  Buoks^ 
port  &c.  R.  Co.,  64  Me.  131;  Port  St. 
Union  Depot  Co.  v.  Backus,  92 
Mich.  33,  52  N.  W.  790;  Hannibal 
Bridge  Co.  v.  Schauerbocker,  49  Mo. 
555;  New  Cent.  Coal  Co.  v.  George's 
Creek  Coal  Co.,  37  Md.  537; 
Schneider  v.  City  of  Rochester,  90 
Hun  (N.  Y.)  171,  35  N.  Y.  S.  786; 
In  re  Town  of  Guilford,  85  App. 
Div.  (N.  Y.)  207,  83  N.  Y.  S.  312; 
In  re  Leet  Tp.  (Pa.),  7  Atl.  801;  In 
re  Lewiston,  84  Pa.  St.  410. 

"Ante,  §  408  (356). 

"^  See  generally,  Winchester  v. 
Hinsdale,  12  Conn.  88;  Matter  of 
Claiborne  Street,  4  La.  Ann.  7;  In 
re  ■  Road  in  Benzinger  Tp.,  115  Pa. 
St.  436,  10  Atl.  35;  Elliott  on  Rail- 
roads (2d  ed.),  §  1045. 

»«In  re  New  York  El.  R.  Co.,  35 
Hun  (N.  Y.)  414.  All  presumptions 
are  said  to  be  in  favor  of  the  cor- 
rectness of  the  report  in  the  absence 
of  anything  to  the  contrary  on  its 
face.  See  New  Orleans  &o.  R.  Co. 
V.  Rabasse,  44  La.  Ann.  178,  10  So. 
708;  Manhattan  R.  Co.  v.  Comstock, 
74  App.  Div.  (N.  Y.)  341,  77  N.  Y. 
S.  416;  In  re  East  Franklin  Tp. 
Road,  8  Pa.  Co.  Ct.  590. 

"  See   Indianapolis   &c.  R.  Co.  v. 


Smythe,  45  Ind.  322;  State  v.  Cin- 
cinnati &c.  R.  Co.,  17  Ohio  St.  103; 
State  V.  Dover,  10  N.  H.  394; 
Snoddy  v.  County  of  Pettis,  45  Mo. 
361;  New  Milford  Water  Co.  v.  Wat- 
son, 75  Conn.  237,  52  Atl.  947,  53 
Atl.  57;  In  re  O'Hara  Tp.,  87  Pa.  St. 
356;  People  v.  Gardner,  24  N.  Y. 
583.  See  as  to  notice  and  hearing, 
Tracy  v.  Elizabethtown  &c.  R.  Co., 
80  Ky.  259;  Lumbermen's  Ins.  Co. 
V.  City  of  St.  Paul,  82  Minn.  497,  85 
N.  W.  525;  Heermans  v.  Jackson- 
ville &c.  R.  Co.,  40  Fla.  85,  23  So. 
587;  City  of  Kansas  City  v.  Bacon, 
147  Mo.  259,  48  S.  W.  860. 

»« Matter  of  New  York  Cent.  &c.  R. 
Co.,  64  N.  Y.  60;  Reiff  v.  Conner,  10 
Ark.  241.  An  order  "approving" 
the  report  has  been  held  a  compli- 
ance with  a  statute  requiring  the 
report  to  be  "adopted."  Miller  v. 
Union  County,  48  Ore.  266,  86  Pac.  3. 

°°  See  Schneider  v.  City  of  Roches- 
ter, 160  N.  Y.  165,  54  N.  E.  721; 
People  V.  Gardner,  24  N.  Y.  583; 
also  for  instances  of  condemnation 
statute  rather  than  ordinary  rules 
of  practice,  see  United  States  v. 
Freeman,  113  Fed.  370;  United 
States  V.  Tennant,  93  Fed.  316. 
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take  to  emimerate  all  the  different  causes.  What  would  be  regarded 
as  a  sufficient  cause  in  one  jurisdiction  might  not  be  so  regarded  in 
another,  and  the  court  might  not  have  the  same  power  or  might  have 
the  power  and  think  it  better  to  have  the  report  recommitted  and 
amended,  or  the  like.  Among  the  most  common  causes,  however,  we 
may  mention  prejudicial  misconduct  of  the  commissioners  or  jury;^"" 
errors  of  law  in  various  respects,^  especially  where  the  commissioners 
acted  upon  erroneous  principles  of  law  in  making  the  award  ;^  and 
clearly  or  grossly  excessive'  or  inadequate*  damages,  as  well  as  failure 
to  take  jurisdictional  steps  and  many  defects  appearing  upon  the  face 
of  the  report.''  But  the  courts  are  not  inclined  to  interfere  on  the 
ground  of  excessive  or  inadequate  damages  where  there  is  any  evi- 
dence fairly  supporting  the  verdict  or  award.* 


^"City  of  Pueblo  v.  Shutt  Invest. 
Co.,  28  Colo.  524,  67  Pac.  162,  89  Am. 
St.  221;  Central  Pac.  R.  Co.  v.  Pear- 
son, 35  Cal.  247;  Petition  for  High- 
way &c.,  48  N.  H.  433;  Kansas  City 
&c.  R.  Co.  V.  Campbell,  62  Mo.  585; 
and  fraud  or  serious  irregularities. 
Wood  V.  Quincy,  11  Cush.  (Mass.) 
487;  Goodell  v.  Kalamazoo,  63  Mich. 
416,  29  N.  W.  880;  Matter  of  Chapin, 
84  Hun  (N.  Y.)  490,  32  N.  Y.  S.  361; 
Richmond  Trac.  Co.  v.  Murphy,  98 
Va.  104,  34  S.  B.  982.  But  compare 
Lehigh  Valley  R.  Co.  v.  Dover  &c. 
Co.,  43  N.  J.  L.  528;  Beardsley  v. 
Washington,  39  Conn.  265;  Doug- 
lass V.  Byrnes,  63  Fed.  16;  Louis- 
ville &c.  R.  Co.  V.  Barrett,  91  Ky. 
487,  16  S.  W.  278,  13  Ky.  L.  57; 
Roanoke  City  v.  Berkowitz,  80  Va. 
616. 

^  See  Postal  Tel.  Cable  Co.  v.  Ala- 
bama &c.  Co.,  68  Miss.  314,  8  So. 
375;  Virginia  &c.  R.  Co.  v.  Henry,  8 
Nev.  165;  Waterford  Electric  &c. 
Co.  v.  Reed,  47  Misc.  (N.  Y.)  406,  94 
N.  Y.  S.  551.  But  it  is  not  every 
technical  error  for  which  a  report 
or  award  will  be  set  aside,  and  some 
tribunals  or  bodies  do  not  seem  to 
have  this  power  at  all. 

''City  of  St.  Joseph  v.  Crowther, 
142  Mo.  155,  43  S.  W.  786;  State  v. 
Pierson,  37  N.  J.  L.  363;  Swayze  v. 
New  Jersey  &c.  R.  Co.,  36  N.  J.  L. 
295;  Reitenbach  v.  Chester  R.  Co., 
21  Pa.  St.  100;  In  re  New  York  &c. 
R.  Co.,  33  Hun   (N.  Y.)   639,  98  N, 


Y.   447;    Matter  of   CoUis,   76   App. 
Dlv.  (N.  Y.)  368,  78  N.  Y.  S.  495. 

=  Atchison  &c.  R.  Co.  v.  Schneider, 
127  111.  144,  20  N.  E.  41,  2  L.  R.  A. 
422;  Doyle  v.  Kansas  City  &c.  R. 
Co.,  113  Mo.  280,  20  S.  W.  970;  Ed- 
dings  V.  Seabrook,  12  Rich.  (S. 
Car.)  504;  Whitley  v.  Mississippi 
Water  Power  &c.  Co.,  38  Minn.  523, 
38  N.  W.  753.  See  also.  In  re  City 
of  New  York,  113  App.  Div.  (N.  Y.) 
84,  98  N.  Y.  S.  1063. 

•*  Los  Angeles  &c.  R.  Co.  v.  Rumpp, 
94  Cal.  432,  29  Pac.  872;  City  of 
San  Jose  v.  Reed,  65  Cal.  241,  3  Pac. 
806;  Cahill  v.  Village  of  Norwood 
Park,  149  111.  156,  36  N.  E.  606; 
Grand  Rapids  &c.  R.  Co.  v.  Weiden, 
70  Mich.  390,  38  N.  W.  294. 

^  See  Tidewater  Canal  Co.  v. 
Archer,  9  Gill  &  J.  (Md.)  480; 
Smith  V.  Trenton  &c.  Falls  Co.,  17 
N.  J.  L.  5;  Matter  of  Brooklyn  El. 
R.  Co.,  80  Hun  (N.  Y.)  355,  30  N.  Y. 
S.  131;  Fort  St.  Union  Depot  Co.  v. 
Backus,  92  Mich.  33,  52  N.  W.  790; 
McMahon  v.  Cincinnati  &c.  R.  Co., 
5  Ind.  413. 

'Lanquist  v.  Chicago,  200  111.  69, 
65  N.  E.  681;  In  re  Bushwick  Ave., 
48  Barb.  (N.  Y.)  9;  King  v.  Minne- 
apolis Union  R.  Co.,  32  Minn.  224, 
20  N.  W.  135;  Peck  v.  Rensselaer,  8 
Blackf.  (Ind.)  312;  Chicago  &c.  R. 
Co.  V.  Loer,  27  Ind.  App.  245,  60  N. 
E.  319;  Henderson  v.  Lexington,  33 
Ky.  L.  703,  111  S.  W.  318;  Rich- 
mond &c.  Turnp.  Road  v.  Madison 
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§408.  (357)  The  order. — The  order  or  judgment  establishing  the 
way  should,  ordinarily,  describe  it  substantially  as  it  is  described  in 
the  petition  or  application;  but  a  slight  and  unimportant  deviation 
from  the  route  described  in  the  petition  will  not  affect  the  validity  of 
the  proceedings.''  It  is  a  general  rule  in  condemnation  proceedings 
that  there  should  be  such  a  description  that  the  property  to  be  taken 
may  be  ascertained  from  the  record;*  but  it  is  sufficient  if  the  way 
is  so  described  in  the  order  that  it  can  be  properly  located  by  a  sur- 
veyor." The  description  may  sometimes  be  aided  by  a  map  or  plat/" 
but  extrinsic  evidence  of  the  intention  of  those  who  established  the 
way  is  not  admissible  to  aid  the  description  in  the  order.^^    In  many 


County  Fiscal  Ct,  114  Ky.  351,  70  S. 
W.  1044,  24  Ky.  L.  1260;  Buffalo  &c. 
R.  Co.  v.  Phelps,  52  Misc.  (N.  Y.) 
315,  102  N.  y.  S.  214;  In  re  Clinton 
Ave.,  106  App.  Div.  (N.  Y.)  31,  94 
N.  Y.  S.  146,  aff'd  in  185  N.  Y.  601, 
78  N.  E.  1101;  Williamson  v.  Read, 
106  Va.  453,  56  S.  E.  174. 

'McDonald  v.  Payne,  114  Ind. 
359,  16  N.  E.  795;  People  v.  Oar- 
man,  47  Hun  (N.  Y.)  380;  State  v. 
O'Connor,  78  Wis.  282,  47  N.  W.  433; 
State  V.  Mayor,  32  N.  J.  L.  49.  It  is 
held  In  Banse  v.  Town  of  Clark,  69 
Minn.  53,  71  N.  W.  819,  that  al- 
though several  roads  are  Included 
in  the  petition  the  supervisors  may 
order  one  of  them  laid  out  without 
the  others,  and  that  a  misrecital  in 
the  order  as  to  the  description  in 
the  petition  does  not  affect  the 
validity  of  the  order  where  the  road 
as  actually  laid  out  is  correctly 
described  therein.  See  also,  Par- 
relly  v.  Town  of  Kane,  172  111.  415, 
50  N.  E.  118;  Robson  v.  Byler,  14 
Tex.  Civ.  App.  374,  37  S.  W.  872. 
State  v.  Supervisors  of  Town  of 
Clyde,  130  Wis.  159,  109  N.  W.  985; 
Todd  v.  Crail,  167  Ind.  48,  77  N.  E. 
402;  Baker  v.  Gowland,  37  Ind. 
App.  364,  76  N.  E.  1027;  Kothe  v. 
Board  of  Supervisors,  19  S.  Dak. 
427,  103  N.  W.  657.  But  see  Sisson 
V.  Carithers,  35  Ind.  App.  161,  72  N. 
E.  267,  73  N.  E.  924,  as  to  stating 
width;  and  see  Norton  v.  Truitt,  70 
N.  J.  L.  611,  57  Atl.  130,  for  fatal 
variation. 

'  Glover  v.  City  of  Boston,  14  Gray 
(Mass.)    282.    See   also,   In   re   De 


Camp,  19  App.  Div.  (N.  Y.)  564,  46 
N.  Y.  S.  293.  In  the  well  considered 
case  of  City  of  Tarkio  v.  Clark,  186 
Mo.  285,  85  S.  W.  329,  332,  the  court 
said:  "Nowhere  in  the  record 
proper  do  the  length  and  the  ter- 
mini of  the  proposed  extension  of 
First  Street  appear,  nor  is  the  land 
proposed  to  be  taken  defined  by 
metes,  bounds  or  calls,  or  by  maps, 
plats,  or  documents  called  for,  so 
that  what  is  uncertain  might  be 
made  certain  by  such  aids.  No  man 
could  locate  the  extension  or  the 
land  taken  by  aught  appearing  in 
the  record  proper.  Under  such  con- 
dition of  things  the  proceedings  are 
void  for  indefiniteness.  Rose  v. 
Kansas  City,  128  Mo.  135,  30  S.  W. 
518;  2  Lewis  on  Em.  Dom.  (2d  ed.), 
§  510;  Elliott  on  Roads  and  Streets 
(2d  ed.),  §  357."  See  also,  Green  v. 
Road  Board  of  Bibb  County,  126 
Ga.  693,  56  S.  E.  59. 

"  Dunstan  v.  City  of  Jamestown,  7 
N.  Dak.  1,  72  N.  W.  899;  McDonald 
V.  Payne,  114  Ind.  359,  16  N.  B.  795. 
See  also,  Robson  v.  Byler,  14  Tex. 
Civ.  App.  374,  37  S.  W.  872;  Warren 
V.  Brown,  31  Neb.  8,  47  N.  W.  633; 
People  V.  Village  of  Haverstraw,  47 
N.  Y.  St.  891. 

"  See  Stone  v.  Cambridge,  6  Cush. 
(Mass.)  270;  Van  Bergen  v.  Brad- 
ley, 36  N.  Y.  316,  317;  Bare  v.  Wil- 
liams, 101  Va.  800,  45  S.  B.  331. 

"Reed  v.  Board,  66  Minn.  358,  68 
N.  W.  1062.  See  also,  Green  v.  Road 
Board  of  Bibb  County,  126  Ga.  693, 
56  S.  B.  59.  But  see  where  there 
was  a  mere  clerical  mistake,  State 
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states  it  is  provided  by  statute  that  the  order  must  be  recorded  or 
filed  with  a  designated  ofiBcer,  and  where  this  is  required  it  is  generally- 
held  that  the  way  cannot  be  opened  for  travel  until  the  statute  is  com- 
plied with.^^  If  the  order  has  been  duly  made  and  filed,  its  subse- 
quent loss  will  not  defeat  the  rights  of  the  public  in  the  way  as  laid 
out;^^  but,  under  ordinary  circumstances,  the  order  must  be  shown 
by  the  record  and  parol  evidence  is  not  admissible  to  show  it.^*  After 
the  order  has  been  finally  made  and  the  proceedings  closed  the  board 
cannot  annul  the  order  and  change  the  way  without  new  proceedings, 
especially  where  the  order  has  already  been  carried  out  and  the  way 
opened  and  used.^**  But  it  has  been  held  that  the  board  of  county  com- 
missioners may  act  upon  a  report  at  an  adjourned  session.^"  Under 
some  statutes  the  final  action  is  called  an  order,  while  in  others  it  is 
called  a  judgment,  but  in  either  case,  it  is  usually  in  the  nature  of  a 
judgment.  ^^ 

§  409.  (358)  Effect  of  repeal  of  statute. — The  right  to  appropriate 
lands  for  roads  and  streets,  resting,  as  it  does,  upon  statutory  author- 
ity, is  destroyed  by  an  unconditional  repeal  of  the  statute,  except  in 
cases  where  vested  rights  have  been  acquired  and  cases  in  which  the 
proceedings  have  culminated  in   a  final  judgment.^*    And  there  is 

V.   Miller,  136  Wis.  344,  117  N.  W.  several  terms,  Levitt  v.  Russell,  138 

809.  Mo.  474,  40   S.  W.   123;    and  as  to 

^  Prescott  V.  Beyer,  34  Minn.  493,  change  of  order  during  term,  Reiff 

26  N.  W.  732;   Com'rs  of  Highways  v.   Conner,  10  Ark.   241;    Matter  of 

V.    Barry,    66    111.    496;     Dolphin   v.  New  York  Central  &c.  R.  Co.,  64  N. 

Pedley,   27   Wis.   469;    Cole   v.   Van  Y.  60. 

Keuren,  6  Thomp.  &  C.  (N.  Y.)  480;  '« Molyneux    v.    Grimes,    78    Kan. 

Burns  v.  Multnomah  &c.  Co.,  8  Saw-  830,  98  Pac.  278. 

yer   (U.  S.)   543.    See  also,  Svennes  "See    State   v.   Hennepin   County 

V.  West  Salem,  114  Wis.  650,  91  N.  Dist.   Ct.,    83    Minn.   464,   86   N.   W. 

W.  121.  455;    In  re  Board  of  Education,  11 

"  See  Banse  v.  Town  of  Clark,  69  N.  Y.   S.  780;    Mobile  &c.  R.  Co.  v. 

Minn.  53,  71  N.  W.  819;  Randall  v.  Hester,    122   Ala.    249,    25    So.    220; 

Conway,   63  N.  H.   513,   3  Atl.   635;  State  v.  Mills,  29  Wis.  322;  Dietrichs 

Jackson  v.  Young,  5  Cow.    (N.  Y.)  v.  Lincoln  &c.  R.  Co.,  12  Neb.  225,  10 

269,    15    Am.    Dec.    473;     State    v.  N.  W.  718;  Mauldin  v.  Greenville,  64 

O'Laughlin,  29  Kan.  20.  S.  Car.  444,  42  S.  E.  202;    Pennsyl- 

"  Byer  v.  Town  of  New  Castle,  124  vania  &c.  R.  Co.  v.  Gorsuch,  84  Pa. 

Ind.  86,  24  N.  B.  578.     See  Frame  v.  St.  411.     But  no  personal  judgment 

Boyd,  35  N.  J.  L.  457;    post,   §  446  can  ordinarily  be  rendered.    Kansas 

(391).  City  &c.  R.  Co.  v.  Kennedy,  49  Kan. 

'=Robson   V.    Byler,    14    Tex.    Civ.  19,  30  Pac.   126;    McCall  v.   Marion 

App.  374,  37  S.  W.  872;  Philadelphia  County,  43  Ore.  536,  73  Pac.  1031,  75 

&c.  R.  Co.  V.  Shipley,  72  Md.  88,  19  Pac.  140;  2  Elliott  on  Railroads  (2d 

Atl.  1;   Hardinsburg  v.  Cravens,  148  ed.),  §  1046a. 

Ind.  1,  47  N.  B.  153.  But  see,  as  to  "People  v.  Supervisors  of  West- 
continuance     of    proceedings    over  Chester,  4  Barb.   (N.  Y.)   64;   Terry 
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generally  no  contract  or  vested  right  to  prevent  the  legislature  from 
repealing  the  statute  or  making  a  change  in  the  procedure.^"  It  is 
usual  to  protect  pending  proceedings  by  a  saving  clause,  hut  where 
there  is  an  unqualified  repeal  of  the  statute  authorizing  the  proceed- 
ings, they  fall  with  the  repeal  of  the  statute  upon  which  they  are 
founded.^"  But  changes  in  the  mode  of  procedure,  or  in  the  form  of 
the  remedy,  do  not  necessarily  put  an  end  to  pending  proceedings, 
for  if  it  appears  that  the  legislature  intended  to  preserve  the  right 
and  continue  the  authority,  the  proceedings  may  still  he  prosecuted.^^ 
Statutes  affecting  the  remedy,  as  a  general  rule,  take  efEect  at  once 
and  operate  upon  pending  proceedings,  so  that  all  proceedings  subse- 
quent to  the  taking  effect  of  the  new  statute  must  be  conducted  in 
accordance  with  its  provisions,  but  such  a'  statute  does  not  necessarily 
have  a  retrospective  effect.  ^^  In  accordance  with  this  general  rule  it 
was  held  by  the  supreme  court  of  Pennsylvania  that  where  the  statute 
in  force  at  the  time  the  proceedings  were  commenced  provided  for  six 
viewers,  but  was  amended  during  the  pendency  of  the  proceedings 
so  as  to  require  three  viewers,  the  proper  course  was  to  proceed  under 


V.  McClung,  104  Va.  599,  52  S.  E. 
355.  In  the  last  case  cited  the  court 
said:  "The  act  contains  no  saving 
clause  providing  for  the  transfer  of 
pending  cases  to  the  board  of  super- 
visors, and  therefore,  upon  familiar 
principles,  these  proceedings  lapsed 
with  the  repeal  of  the  statute  by 
whose  authority  they  were  insti- 
tuted." 

"See  City  of  Seattle  v.  Kelleher, 
195  U.  S.  351,  49  L.  ed.  232,  25  Sup. 
Ct.  44;  Pennsylvania  R.  Co.  v.  Mil- 
ler, 132  U.  S.  75,  33  L.  ed.  267,  10 
Sup.  Ct.  34;  Baltimore  &c.  R.  Co.  v. 
Nesbit,  10  How.  (U.  S.)  395,  13  L. 
ed.  469;  Danforth  v.  Groton  Water 
Co.,  178  Mass.  472,  59  N.  E.  1033,  86 
Am.  St.  495;  Bellows  v.  Weeks,  41 
Vt.  590;  Spauldlng  v.  Arlington,  126 
Mass.  492;  (Jasaway  v.  Seattle,  52 
Wash.  444,  100  Pac.  991,  21  L.  R.  A. 
(N.  S.)  68n.  But  see  post,  §  680 
(552). 

^"Hampton  v.  Commonwealth,  19 
Pa.  St.  329;  Stephenson  v.  Doe,  8 
Blackf.  (Ind.)  508,  46  Am.  Dec.  489; 
Butler  V.  Palmer,  1  Hill  (N.  Y.)  324; 
Road  in  Bucks  County,  3  Wharton 
(Pa.)  105;  Road  from  Bough  Street, 


2  S.  &  R.  (Pa.)  419;  Rex  v.  London 
Justices  (Milner's  Case),  3  Burr. 
1456;  Williams  v.  County  Com'rs  of 
Lincoln  County,  35  Me.  345;  French 
V.  Owen,  5  Wis.  112;  Terry  v.  Mc- 
Clung, 104  Va.  599,  52  S.  B.  355; 
note  to  Todd  v.  Landry,  12  Am.  Dec. 
479,  480,  481.  See  Burrows  v.  Van- 
devier,  3  Ohio  383;  People  v.  Board, 
33  Cal.  487. 

"'Mitchell,  J.,  thus  stated  the  rule : 
"But  where  the  new  legislation  does 
not  impair  or  take  away  the  pre- 
viously existing  right,  nor  deny  a 
remedy  for  its  enforcement,  but 
merely  modifies  the  proceedings 
while  providing  a  substantially  sim- 
ilar remedy,  the  jurisdiction  con- 
tinues under  the  forms  directed  by 
the  last  act,  in  so  far  as  the  acts 
are  different."  Mayne  v.  Board  of 
Com'rs  of  Huntington  County,  123 
Ind.  132,  24  N.  E.  80.  See  also,  Pitts- 
burgh &c.  R.  Co.  V.  Oglesby,  165  Ind. 
542,  547,  76  N.  E.  165. 

="Uwchlan  Township  Road,  30  Pa. 
St.  156.  See  also,  Bruce  v.  Cook, 
136  Ind.  214,  35  N.  B.  992;  Crawford 
V.  Hedrick,  9  Ind.  App.  356,  36  N.  E. 
771. 
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the  later  statute  and  appoint  three  viewers  as  it  provided.''*  It  often 
happens  that  the  later  statute  only  modifies  the  earlier,  leaving  it  in 
part  in  full  force,  and  in  such  eases  both  statutes  must  be  regarded, 
for  in  so  far  as  the  earliest  statute  is  unchanged  the  proceedings 
must  conform  to  its  provisions,  but  in  so  far  as  it  is  changed,  the  later 
statute  must  be  followed.  It  is,  however,  held  that  where  the  new 
statute  is  invalid  the  old  remains  in  force  and  may  still  authorize 
proceedings  for  the  appropriation  of  land.^* 

§  410.  Apportionment  of  fund. — ^In  treating  the  subject  of  com- 
pensation we  considered  the  rights  of  parties  holding  different  inter- 
ests in  the  land,  but  a  word  or  two  more  about  the  time  and  manner 
of  apportionment  and  the  landowners'  remedies  may  not  be  out  of 
place  in  this  connection.  As  said  in  a  recent  case,  "proper  apportion- 
ment of  the  fund  between  the  true  owner  and  the  one  entitled  to  a 
part  thereof  can  be  had  by  timely  application  to  the  court  making  the 
award."^^  Such  is  the  general  rule.^°  But  it  does  not  follow  that 
apportionment  or  an  award  according  to  respective  interests  is  never 
to  be  made  by  the  commissioners  or  the  like.^'  Much  depends  upon 
local  statutes  and  practice  as  to  the  time  and  manner  of  making  or 

=^The  Hickory  Tree  Road,  43  Pa.  Louisville  &c.   R.   Co.  v.   Common- 

St.  139.     In  this  case  the  question  wealth,  104  Ky.  35,  46  S.  W.  207,  20 

was  well  considered,  and  it  was  said  Ky.  L.  371. 

that  it  is  only  where  the  jurisdiction  ^  Gasaway  v.   City  of  Seattle,  52 

is   taken   away   that   the    repealing  Wash.  444,  100  Pac.  991,  21  L.  R.  A. 

statute  puts  an  end  to  pending  pro-  (N.  S.)  68n. 

ceedlngs.     The    decided    cases    sup-  ™  Watson  v.   New  York   Cent.   R. 

port    this    doctrine.      Bohlman    v.  Co.,   47   N.  Y.   157;    Yakima  Water 

Green  Bay  &c.  R.  Co.,  40  Wis.  157;  Co.  v.  Hathaway,  18  Wash.  377,  51 

Emerson  v.  Western  Union  R.  Co.,  Pac.    471;    Armstrong   v.    Moore,    1 

75  111.  176;  Colony  v.  Dublin,  32  N.  Kan.  App.  450,  40  Pac.  834;    United 

H.  432;   Boston  &c.  R.  Co.  v.  Cilley,  States  v.  Dunnington,  146  U.  S.  338, 

44  N.  H.  578.    See  Elliott  v.  Council  36  L.  ed.  996,  13  Sup.  Ct.  79;  Crane 

of  Newark  (Del.),  68  Atl.  400.  v.     City    of    Elizabeth,     36     N.    J. 

='Campau  V.  Detroit,  14  Mich.  276;  Eq.    339;     Ross    v.    Adams,    28    N. 

Shepardson  v.  Milwaukee  &c.  R.  Co.,  J.    L.    160;    Chicago    &c.   R.    Co.   v. 

6  Wis.  605.     See  State  v.  Blend,  121  Sheldon,  53  Kan.  169,  35  Pac.  1105. 

Ind.  514,  23  N.  E.  511,  16  Am.   St.  "See  Law  v.   Sanitary  Dist.,  197 

411;  Bruce  v.  Cook,  136  Ind.  214,  35  111.  523,  64  N.  E.  536;    Schreiber  v. 

N.   E.   992.     See   generally,   on   the  Chicago  &c.   R.   Co.,  115  111.   340,  3; 

subject  of  this  section,  post,  §§  523  N.  E.  427;    Board  of  Levee  Com'rs 

(435),  617  (516),  680  (552).  And  see  v.  Johnson,  66  Miss.  248,  6  So.  199; 

as  to  curative  acts,  Hunter  v.  Chi-  In  re  Washington  St.,  19  R.  I.  156,  33 

cago  &c;  R.  Co.,  99  Wis.  613,  75  N.  Atl.  516;  In  re  New  York  &c.  Bridge'  - 

W.  977;  Williams  v.  Giblin,  86  Wis.  137  N.  Y.  95,  32  N.  E.  1054;    Stark 

147,  56  N.  W.  645;  Thatcher  v.  Cris-  v.  Mansfield,  178  Mass.  76,  59  N.  E. 

man,  6  Colo.  App.  49,  39  Pac.  887;  643. 
Bennett   v.    Fisher,    26    Iowa   497; 
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claiming  the  apportionment.  In  some  instances  the  conflicting  rights 
of  different  parties  as  between  themselves  are  left  to  be  determined 
at  a  subsequent  stage,  and  the  condemnation  and  taking  may  go  on, 
and  so,  in  some  instances,  the  statutes  permit  compensation  to  be 
awarded  in  gross.^^  And  payment  of  the  entire  amount  awarded  into 
court  has  been  held  to  take  the  place  of  the  land  and  discharge 
the  condemning  party  so  that  it  is  not  responsible  even  if  the  court 
thereafter  makes  a  wrong  distribution  of  the  fund.^°  So  it  has  been 
held  that  when  an  award  has  been  paid  into  the  county  treasury,  any 
one  having  an  interest  in  the  land,  or  a  lien  on  the  same,  may,  where 
equity  warrants  it,  resort  to  the  fund.^"  And  in  another  comparatively 
recent  case  it  was  held  that  the  verdict  having  established  the  total 
amount  to  be  paid,  the  condemning, party  was  not  concerned  in  the 
question  as  to  the  apportionment  or  division  of  it  among  the  claimants, 
and  had  no  right  to  except  to  an  order  of  reference  for  the  purpose  of 
determining  such  matter.'^ 


^  See  generally  the  cases  cited  in 
first  note  to  this  section,  also  Cin- 
cinnati &c.  R.  Co.  v.  Bay  City  &c. 
R.  Co.,  106  Mich.  473,  64  N.  W.  471; 
Pitts  V.  City  of  Baltimore,  73  Md. 
326,  21  Atl.  52;  Rimbaek  v.  Essex 
County  Park  Com'rs,  62  N.  J.  L. 
494,  41  Atl.  699;  Chicago  &c.  R.  Co. 
V.  Chamberlain,  84  111.  333;  Mcln- 
tyre  v.  Easton  &c.  R.  Co.,  26  N.  J. 
Eq.  425. 

"  United  States  v.  Dunnington,  146 
U.  S.  338,  36  L.  ed.  996,  13  Sup.  Ct. 
79.  See  also,  Crane  v.  City  of  Eliza- 
beth, 36  N.  J.  Eq.  339;  In  re  New 
York  Cent.  &c.  R.  Co.,  60  N.  Y.  116; 
Com'rs  V.  Todd,  112  111.  379.  Com- 
pare Wooster  v.  Sugar  River  &c.  R. 
Co.,  57  Wis.  311,  15  N.  W.  401. 

'"  Chicago  &c.  R.  Co.  v.  Sheldon,  53 
Kan.  169,  35  Pac.  1105.  And  so  it 
has  been  held  that  a  mortgagee  not 
made  a  party  might  maintain  a  bill 
in  equity  for  his  damages  or  inter- 
est. Piatt  V.  Bright,  29  N.  J.  Eq. 
128;  Wood  v.  Westborough,  140 
Mass.  403,  5  N.  B.  613. 

"Miller  v.  City  of  Asheville,  112 
N.  Car.  759,  16  S.  E.  762,  where  the 
court  said:  "When  (as  here)  the 
property  is  taken  under  the  right  of 
eminent  domain,  the  fund  realized 


is  substituted  for  the  realty,  and  is 
held  subject  to  like  charges  and 
trusts;  and,  when  limited  over  on 
a  contingent  remainder,  it  will  be 
divided  among  the  parties  entitled 
upon  the  happening  of  the  contin- 
gency in  the  same  manner  as  the 
realty  itself  would  have  been  if  it 
had  remained  intact.  If  this  were 
not  so,  it  would  be  easy  to  defeat 
the  construction  of  railroads,  the 
opening  or  widening  of  streets,  and 
the  numerous  other  instances  which 
in  a  progressive  community  call  for 
the  exercise  of  the  powers  of  ulti- 
mate sovereignty,  the  right  of  emi- 
nent domain,  by  simply  limiting  or 
settling  property  upon  a  contingent 
remainder.  It  would  hamper  the 
exercise  of  the  right  if  the  remain- 
derman could  wait  till  some  remote 
day,  when  the  damages  would  be  ad- 
vanced by  the  rise  in  values.  The 
jury  having  assessed  the  totality  of 
the  damages  due  by  the  defendant, 
and  that  it  was  due  to  the  plaintiffs, 
the  defendant  need  not  concern  it- 
self as  to  the  division  of  the  fund, 
or  the  directions  of  the  court  how 
the  fund,  or  any  part  thereof,  shall 
be  held  or  divided." 
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§  411.  Successive  applications  for  highway. — ^Wliere  an  applica- 
tion for  a  highway  is  dismissed  or  refused,  even  though  there  is  a 
final  order  or  judgment,  it  does  not  necessarily  prevent  the  institu- 
tion of  new  procedings  in  the  future,  and  so,  in  the  absence  of  some 
statutory  provision  to  the  contrary,  it  has  been  held  not  to  operate  as 
a  bar  to  subsequent  petitions  and  proceedings  for  a  highway  over  the 
same  line  or  route.'^  The  liability  to  pay  costs  or  conditions  that 
might,  perhaps,  be  imposed  by  the  courts  would  ordinarily  discourage 
numerous  fruitless  attempts  to  establish  such  a  highway ;  but  for  this 
very  purpose  provision  is  sometimes  made  prohibiting,  under  ordinary 
circumstances  at  least,  a  second  or  further  application  within  a  certain 
time  after  the  denial  of  the  first  petition  or  the  termination  of  the 
first  proceedings  adversely  to  the  establishment  of  the  way.^^  It  has 
been  held  that  an  order  establishing  a  highway,  unlike  the  refusal, 
is  so  far  conclusive  or  effective  that  an  order  afterwards  made  on  a 
new  application  and  differing  merely  in  the  amount  of  compensation 
to  the  landowner  cannot  stand  against  it.^* 

'Tagels  V.  Oaks,  64  Iowa  198,  19  (Illinois  statute  of  two  years  held 

N.  W.  905;    Cole  v.  County  Com'rs,  not  to  apply,  however,  where  first 

78  Me.  532,  7  Atl.  397;    Warlick  v.  petition  was  dismissed  without  any 

Lowman,  111  N.  Car.  532,  16  S.  B.  award   of   damages);    Waterford   v. 

336;  Bruyn  v.  Graham,  1  Wend.  (N.  Oxford  County,  59  Me.  450;  Whitcher 

Y.)    370;   Kamer  v.  Clatsop  County,  v.  Landaff,  48  N.  H.   153;    State  v. 

6  Ore.  238.     To  the  same  effect  is  Potts,  4  N.  J.  L.  396;  Pranconia  Tp. 

Smith  v.   Ccm'rs  of  Highways,  150  Road,  78  Pa.  St.  316. 

111.  385,  36  N.  B.  967,  969.    And  see  '*Hupert    v.    Anderson,    35    Iowa 

also,   Strong  v.   Makeever,  102   Ind.  579.      Compare    Folsom    v.    County 

578;    Throener   v.   Board   of   Super-  Com'rs,  173  Mass.  48,  53  N.  E.  155. 

visors,  82  Neb.  453,  118  N.  W.  92.  Compare  Kinzer  v.  Brown,  170  Ind. 

^  See   Smith   v.   Com'rs   of   High-  81,  83  N.  E.  618. 
ways,    150    111.    385,    36    N.    E.    967 
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412.  Right    of    appeal    depends    on 

statute. 

413.  What  may  be  appealed  from. 

414.  Legislature      may      determine 

questions  to  be  tried — Mode 
of  procedure — Application  of 
other  statutes. 

415.  Who  may  appeal. 

416.  Procedure — ^When  general  rules 

of  practice  apply. 

417.  Time  for  appealing — Conditions 

precedent — Notice. 

418.  Trial  de  novo  in  intermediate 

court — Objections  must  be 
made  below. 

419.  Appeal  a  direct  attack — What 

questions  may  be  presented. 


Section 

420.  Trial  must  relate  to  particular 

highway  involved. 

421.  Estoppel  and  waiver. 

422.  Effect  of  appeal. 

423.  Dismissal      of      appeal — When 

right  to  dismiss  exists. 

424.  Duty  and  liability  of  officer  who 

executes  the  judgment. 

425.  Review  of  proceedings  by  cer- 

tiorari—When  it  will  lie. 

426.  What  may  be  reviewed  on  cer- 

tiorari. 

427.  Certiorari  not  a  writ  of  right — 

What  petitioner  must  show. 

428.  Effect  of  certiorari — Judgment. 

429.  Appeal  or  certiorari  lies  only 

from  final  judgment. 


§  412.  (359)  HigM  of  appeal  depends  on  statute. — It  is  probably 
true  that  the  right  of  appeal  is  purely  statutory,  and  that,  unless 
some  statute  authorizes  an  appeal,  the  judgment  of  a  court  of  compe- 
tent jurisdiction  is  final,  but  this  rule  should  be  very  carefully  applied 
in  highway  cases.^   In  such  cases  the  statutes  should  be  liberally  con- 


'■  Sims  V.  Hines,  121  Ind.  B34,  23  'N.  mondson  ave.  &c.  R.  Co.,  83  Md.  512. 

E.  515;  Huntington  Co.  v.  Kauffman,  35    Atl.    19;     Hutchins    v.    DeWitt 

126  Pa.  St.  305,  17  Atl.  595.    That  County  Com'rs,  6  111.  345;   Western 

the  right  is  statutory,  see  Reeves  v.  American    Co.    v.    St.    Ann    Co.,    22 

Grottendlck,  131  Ind.  107,  30  N.  E.  Wash.   158,   60  Pac.   158.    But  it  is 

889;  Kundinger  v.  City  of  Saginaw,  sometimes    held    that    the    general 

59  Mich.  355,  26  N.  W.  634,  637;  City  statute  governing  civil  proceedings 

of  Minneapolis  v.  Wilkin,  30  Minn,  is  applicable.  King's  Lake  Drainage 

140,  14  N.  W.  581,  583;   Kramer  v.  Dist.  v.  Jamison,  176  Mo.  557,  75  S. 

Cleveland  &c.  R.  Co.,  5  Ohio  St.  140,  W.    679;    Proprietors   of   Bridge   v. 

147;  Ex  parte  McCardle,  7  Wall.  (U.  New  Hampton,  47  N.  H.  151;  Little- 

S.)  506,  19  L.  ed.  264;  In  Matter  of  ton  Bridge  Co.  v.  Pike,  72  Vt.  7,  47 

Board  of  Street  Opening,  111  N.  Y.  Atl.  108. 
581,  19  N.  E.  283;    Chappell  v.  Ed- 
30— Elliott  R.  and  S.                465 
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strued  in  favor  of  the  right,  and  every  reasonable  intendment  made 
in  favor  of  its  existence.''  The  power  of  seizing  property  is  a 
high  one,  and  the  assessment  of  benefits  and  dam'ages  often  involves 
very  important  and  diflBcult  questions,  and  it  should  not  be  held, 
where  it  can  be  avoided,  that  the  decision  of  the  tribunal  of  original 
jurisdiction  cannot  be  appealed  from,  since  it  ought  not  to  be  pre- 
sumed that  the  legislature  meant  to  place  the  decision  of  a  tribunal 
of  the  rank  of  those  to  which  original  jurisdiction  is  usually  given 
beyond  review  by  higher  courts.*  The  reasonable  presumption  is, 
that  it  was  not  the  legislative  intention  to  cut  ofE  the  right  of  appeal. 
In  conformity  to  these  views  we  find  the  courts  generally  favoring 
the  right  of  appeal,  and  extending  the  statutes  as  far  as  it  is  in  their 
power  to  do  so  in  order  to  secure  and  preserve  the  right.  Wherever 
there  is  a  general  statute  giving  a  right  of  appeal,  the  courts,  unless  it 
is  forbidden  by  other  statutory  provisions,  will  usually  extend  the  right 
to  highway  cases.*  Some  of  the  courts  have,  indeed,  gone  much 
farther  and  have  adjudged  that  the  legislature  cannot  cut  off  the  right 
of  appeal  by  an  express  enactment,  but  this  rulj^ng  is  not  in  accordance 
with  the  weight  of  authority.^  The  rule  which  the  adjudged  cases 
generally  lay  down  is,  that  the  legislature  may  not  only  declare  what 
questions  shall  be  tried  on  appeal,  but  that  it  may  deny  any  appeal.* 

§  413.   What  may  be  appealed  from. — As  a  general  rule,  unless 
otherwise  provided  by  statute,  an  appeal  lies  only  from  a  final  order 

'  See   McGinnitie   v.    Silvers,    167  also,  Chappell  v.  Bdmondson  &c.  R. 

Ind.  321,  78  N.  B.  1013,  1014  (citing  Co.,  83  Md.  512,  35  Atl.  19. 

text);   Cook  v.  Vickers,  141  N.  Car.  "Coon  v.  Mason  Co.,  22  111.  666,  and 

101,  53  S.  B.  740,  742  (citing  text).  St.  Louis  &c.  R.  Co.  v.  Lux,  63  111. 

^  Cook  V.  Vickers,  141  N.  Car.  101,  523,  overruling  Coon  v.  Mason  Co. 

53  S.  E.  740,  742  (quoting  text.)  "Matter  of  State  Reservation,  102 

♦Howard  v.  Drainage  Com'rs,  126  N.   Y.    734,    7    N.    E.    916;    Norfolk 

111.  53,  18  N.  E.  313;   Proprietors  of  Southern  R.  Co.  v.  Ely,  95  N.  Car. 

Bridge  v.  New  Hampton,  47  N.  H.  77;  Appeal  of  Houghton,  42  Cal.  35; 

151;  Hamilton  v.  Ft.  Wayne,  73  Ind.  Lawrenceburgh  &c.  R.  Co.  v.  Smith, 

1;    Yelton  v.  Addison,  101  Ind.  58;  3   Ind.   253;    Westport  Stone  Co.  v. 

Lawrenceburgh  &c.  R.  Co.  v.  Smith,  Thomas,  170  Ind.  91,  83  N.  E.  617. 

3    Ind.    253.     See   also,   Bechtel   v.  See  also.  United  States  Gypsum  Co. 

Bechtelsville,    3    Pa.    Dist.   R.    713;  v.  Kent  Circuit  Judge,  150  Mich.  668, 

King's  Lake  Drainage  &c.  Dist.  v.  114  N.  W.  666;  Textor  v.  Baltimore 

Jamison,  176  Mo.  557,  75  S.  W.  679;  &c.  R.  Co.,  107  Md.  221,  68  Atl.  493. 

Littleton  Bridge  Co.  v.  Pike,  72  Vt.  So  held  where  proceedings  were  re^ 

7,  47  Atl.  108.     But  if  the  special  viewable  on  certiorari.    State  v.  City 

statute    covers    the    subject,    such  of  Oshkosh,  84  Wis.  548,  54  N.  W. 

statute    will    govern.      Baugher    v.  1095. 
Rudd,  53  Ark.  417,  14  S.  W.  623.  See 
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or  judgment.''  Thus,  it  is  generally  held  that  an  appeal  will  not  lie 
from  an  interlocutory  order  appointing  commissioners  or  apprais- 
ers,' and  in  some  jurisdictions  it  will  not  lie  from  an  order  determin- 
ing the  right  to  condemn  and  appointing  commissioners,*  or  even 
confirming  an  award  j^"  but  the  judgment  confirming  the  award  is 
often  a  final  judgment  and  when  this  is  the  case  we  think  an  appeal 
will  generally  lie.^^  So,  as  already  intimated,  the  statute  may  provide 
for  an  appeal  in  other  instances.^^  It  is  held  in  Maryland  that  the 
judgment  of  a  circuit  court  on  appeal  from  the  county  commissioners 
in  a  highway  case  is  conclusive  if  they  acted  within  their  jurisdiction, 
no  right  of  appeal  to  the  supreme  court  being  given ;  but  that  an  ap- 
peal lies  to  the  supreme  court  from  the  judgment  of  the  circuit  court 
aflBrming  the  action  of  the  commissioners  where  they  have  no  juris- 
diction.^^ 


'Hendrick  v.  Carolina  &c.  R.  Co., 
98  N.  Gar.  431,  4  S.  E.  184;  Norfolk 
&c.  R.  Co.  V.  Warren,  92  N.  Car.  620; 
Hyde  Park  v.  Dunbam,  85  111.  569; 
Johnson  v.  Freeport  &c.  R.  Co.,  116 
111.  521,  6  N.  B.  211;  State  v.  Engel- 
mann,  106  Mo.  628,  17  S.  W.  759; 
Jacksonville  &c.  R.  Co.  v.  Adams,  29 
Fla.  260,  11  So.  169;  Lake  Brie  Lime- 
stone Co.'s  Petition,  188  Pa.  St.  509, 
41  Atl.  648;  Judson  v.  Gage,  98  Fed. 
540,  39  C.  C.  A.  156;  2  Elliott  on 
Railroads  (2d  ed.),  §  1053,  and  other 
authorities  there  cited.  See  also. 
Southern  R.  Co.  v.  Postal  Tel.  &c. 
Co.,  179  U.  S.  641,  45  L.  ed.  355,  21 
Sup.  Ct.  249.  See  as  to  what  is  not 
final  so  as  to  constitute  former  ad- 
judication, Kinzer  v.  Brown,  170  Ind. 
81,  83  N.  B.  618. 

=  In  re  Dugan,  129  Iowa  241,  105  N. 
W.  514;  Pollard  v.  Dickinson  County, 
71  Iowa  438,  32  N.  W.  418.  See  also, 
Lafayette  &c.  R.  Co.  v.  Butner,  162 
Ind.  460,  70  N.  E.  529;  Cape  Fear  &c. 
R.  Co.  V.  Stewart,  132  N.  Car.  248,  43 
S.  B.  638;  White  Oak  R.  Co.  v.  Gor- 
don, 61  W.  Va.  519,  56  S.  B.  837.  But 
judgment  dismissing  proceedings 
and  assessing  all  costs  against  peti- 
tioners is  held  final  and  appealable. 
Kelley  v.  Augsperger,  171  Ind.  155, 
85  N.  E.  1004. 

"Freshour  v.  Logansport  &c. 
Tump.  Co.,  104  Ind.  463,  4  N.  E.  157; 
Holly  Shelter  R.  Co.  v.  Newton,  133 
N.  Car.  132,  136,  45  S.  B.  549,  98  Am. 
St.  701;  Village  of  St.  Johnsville  v. 


Smith,  61  App.  Div.  (N.  Y.)  380,  70 
N.  Y.  S.  880;  St.  Joseph  &c.  R.  Co. 
V.  Hannibal  &c.  R.  Co.,  94  Mo.  535,  6 
S.  W.  691;  Richmond  &c.  R.  Co.  v. 
Johnson,  99  Va.  282,  38  S.  E.  195; 
Wheeling  Bridge  &c.  Co.  v.  Wheel- 
ing Steel  &c.  Co.,  41  W.  Va.  747,  24 
S.  E.  651.  But  see  New  Milford 
Water  Co.  v.  Watson,  75  Conn.  237, 
52  Atl.  947,  53  Atl.  57;  In  re  St. 
Paul  &c.  R.  Co.,  34  Minn.  227,  25  N. 
W.  345;  State  v.  Oshkosh  &c.  R.  Co., 
100  Wis.  538,  77  N.  W.  193. 

"Wilmington  &c.  R.  Co.  v.  Con- 
don, 8  Gill  &  J.  (Md.)  443;  Hill  v. 
Salem  &c.  Turnp.  Co.,  1  Rob.  (Va.) 
263. 

"Phillips  V.  Pease,  39  Cal.  582; 
City  of  Los  Angeles  v.  Pomeroy,  132 
Cal.  340,  64  Pac.  477;  Fletcher  v. 
Chicago  &c.  R.  Co.,  67  Minn.  339,  69 
N.  W.  1085;  King  v.  New  York,  36 
N.  Y.  182;  St.  Louis  &c.  R.  Co.  v. 
Evans  &c.  Brick  Co.,  85  Mo.  307; 
Baltimore  &c.  R.  Co.  v.  Sixth  Presb. 
Ch.,  19  Wall.  (U.  S.)  62,  22  L.  ed.  97. 

"  See  Tennessee  &c.  R.  Co.  v. 
Birmingham  &c.  R.  Co.,  128  Ala.  526, 
29  So.  455;  Lake  Shore  Sand  Co.  v. 
Lake  Shore  &c.  R.  Co.,  171  Ind.  457, 
84  N.  B.  980,  86  N.  E.  754;  Wabash 
&c.  Canal  v.  Johnson,  2  Ind.  219;  De 
Hansen  v.  District  Ct.  (Ariz.),  94 
Pac.  1125;  Manhattan  R.  Co.  v.  Stuy- 
vesant,  126  App.  Div.  (N.  Y.)  848, 
111  N.  Y.  S.  222. 

"Cumberland  Valley  R.  Co.  v. 
Martin,  100  Md.  165,  59  Atl.  714. 
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§  414.  (360)  legislature  may  determine  questions  to  be  tried — 
Mode  of  procedure — ^Application  of  other  statutes. — ^Where  the  statute 
provides  that  designated  questions  only  shall  be  tried  on  appeal,  no 
others  can  be  tried.  As  the  right  to  grant  or  withhold  an  appeal  is  a 
matter  for  legislative  decision  it  must  necessarily  follow  that  the  legis- 
lature can  conclusively  determine  what  questions  may  be  tried  on 
appeal.^*  The  provisions  of  the  statute  regulating  the  mode  of  prose- 
cuting appeals  and  prescribing  rules  of  practice  cannot  be  disregarded, 
for  they  are  of  controlling  force.^^  Where  an  appeal  is  expressly  or 
impliedly  given  the  courts  may,  however,  look  to  other  statutes  regu- 
lating appeals  in  analogous  cases,  and  give  them  application  to  the 
particular  case.^° 

§  415.  (361)  Who  may  appeal. — As  a  general  rule  only  parties  to 
the  proceedings  can  appeal.^'  Where,  liowever,  there  is  a  transfer  of 
title  pending  the  proceedings,  it  is  held  that  the  grantee  may  appeal,^' 
but  not,  it  seems,  if  the  transfer  is  subsequent  to  the  award.^*  Where,, 


"Barr  v.  Stevens,  1  Bibb.  (Ky.) 
292;  Canyonville  &c.  Co.  v.  County, 
5  Ore.  280;  Spaulding  v.  Milwaukee 
&c.  R.  Co.,  57  Wis.  304,  14  N.  W.  368, 
15  N.  W.  482;  Haswell  v.  Vermont 
&c.  R.  Co.,  23  Vt.  228;  Sims  v.  Hines, 
121  Ind.  534,  23  N.  E.  515;  Reeves  v. 
Grottendick,  131  Ind.  107,  30  N.  B. 
889;  Oliver  v.  Union  &c.  R.  Co.,  83 
Ga.  257,  9  S.  E.  1086.  See  also,  Han- 
mer  v.  Polk  County,  15  Ore.  578,  16 
Pac.  420;  Hayford  v.  City  of  Bangor, 
103  Me.  434,  69  Atl.  688.  But  see,  as 
to  questions  of  jurisdiction.  Matter 
of  De  Camp,  151  N.  Y.  557,  45  N.  E. 
1039;  People  v.  Onandaga  County 
Ct.,  152  N.  Y.  214,  46  N.  E.  325. 

"Klein  v.  St.  Paul  &c.  R.  Co.,  30 
Minn.  451,  16  N.  W.  265;  Hartman  v. 
Belleville  &c.  R.  Co.,  64  111.  24;  Ne- 
braska &c.  R.  Co.  V.  Storer,  22  Neb. 
90,  34  N.  W.  69.  See  also,  Stapleton 
V.  Mecomb  Circuit  Judge,  151  Mich. 
210,  114  N.  W.  1029;  Ross  v.  Becker, 
169  Ind.  166,  81  N.  E.  478. 

"Proprietors  of  Bridge  v.  New 
Hampton,  47  N.  H.  151;  Warne  v. 
Baker,  24  111.  351;  County  v.  Harvey, 
18  111.  364;  Peters  v.  Hastings  &c.  R. 
Co.,  19  Minn.  260;  Twombly  v.  Mad- 
bury,  27  N.  H.  433;  Dubuque  &c.  R. 
Co.  V.  Crittenden,  5  Iowa  514;  West 
V.  McGum,  43  Barb.   (N.  Y.)   198; 


GifCord  v.  Republican  &c.  R.  Co.,  20 
Neb.  538,  31  N.  W.  11;  County  of 
Peoria  v.  Harvey,  18  111.  364;  Arkan- 
sas &c.  R.  Co.  V.  Kennedy,  84  Ark. 
,364,  105  S.  W.  885;  Cook  v.  Vickers, 
141  N.  Car.  101,  53  S.  E.  740,  742 
(citing  text). 

"Barr  v.  Stevens,  1  Bibb.  (Ky.) 
292;  Cedar  Rapids  &c.  R.  Co.  v.  Chi- 
cago &c.  R.  Co.,  60  Iowa  35,  14  N. 
W.  76;  Canyonville  &c.  Co.  v.  County 
of  Douglas,  5  Ore.  280;  Wingfleld  v. 
Crenshaw,  3  H.  &  M.  245.  But  one 
who  is  named  in  the  petition  as  a 
party  whose  land  is  to  be  taken  is  a 
party  to  the  record,  and  entitled  to 
appeal.  Wilson  v.  Wheeler,  125  Ind. 
173,  25  N.  E.  190.  See  also.  In  re 
Conant,  83  Me.  42,  21  Atl.  172.  And 
see  Dye  v.  Midland  Valley  R.  Co.,  77 
Kan.  488,  94  Pac.  785  (interpleader), 
with  which  compare,'  however.  Peo- 
ple V.  Pfeiffer,  59  Cal.  89,  and  Mar- 
quette &c.  R.  Co.  V.  Longyear,  133 
Mich.  94,  94  N.  W.  670,  10  Det.  Leg. 
N.  111. 

"  Connable  v.  Chicago  &c.  R.  Co., 
60  Iowa  27,  14  N.  W.  75;  Carli  v. 
Stillwater  &c.  R.  Co.,  16  Minn.  260. 

"Losch's  Appeal,  109  Pa.  St.  72; 
Rines  v.  City  of  Portland,  93  Me. 
227,  44  Atl.  925. 
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pending  a  proceeding  to  condemn,  the  petitioner  was  consolidated  with 
another  company  which  succeeded  to  all  its  rights,  titles  and  estates, 
it  was  held  that  the  latter  company  could  appeal  upon  a  proper  show- 
ing.^" As  a  general  rule,  taxpayers,  merely  as  such,  do  not  have  such 
an  interest  as  will  authorize  them  to  resist  the  proceedings  by  appeal 
or  otherwise.^^  But  there  may  be  cases  in  which  taxpayers  can  be 
said  to  be  "parties  aggrieved"  and  therefore  entitled  to  resist  the  pro- 
ceedings.^'' Where  the  appeal  affects  only  individual  interests  there 
may  be  separate  appeals,^^  and,  indeed,  only  separate  appeals  can  prop- 
erly be  taken  in  such  cases.  Parties  jointly  interested  may,  and  should 
generally,  join  in  one  appeal.^*  If  a  party  is  the  owner  of  several 
parcels  of  land  affected  by  a  single  proceeding  he  need  take  only  one 
appeal,^°  i 

§  416.  (362)  Procedure — ^When  general  rules  of  practice  apply. — 

Where  the  statute  prescribes  the  practice  on  appeal  the  statutory  mode 
must,  of  course,  be  pursued,  but  where  no  mode  is  prescribed  by  the 
statute  and  there  is  a  right  of  appeal,  the  rules  of  practice  which  pre- 
vail in  similar  cases  will  be  adopted.^  °  It  is,  indeed,  the  general  rule 
that  in  all  cases  where  there  is  no  statutory  provision  to  the  contrary, 
legal  controversies  will  be  tried  in  accordance  with  the  general  rules 
of  practice.^^  This  must  necessarily  be  so,  for  no  statute  can  be  justly 

=»  Union  Trac.   Co.  v.  Basey,   164  Chicago,  141  111.  642,  31  N.  B.  163; 

Ind.  249,  73  N.  E.  263.  Roper  v.   City  of   New   Britain,   70 

^  Board  of  Supervisors  v.  Gorrell,  Conn.    459,     39    Atl.     850;     Omaha 

20    Gratt.     (Va.)     484;     Matter    of  Bridge  &c.  R.  Co.  v.  Reed,   3   Neb. 

Southern  Boulevard,  3  Abb.  Pr.  (N.  (unoff.)  793,  92  N.  W.  1021,  96  N.  W. 

S.)   (N.  Y.)  447;  Sampson  v.  Com'rs  276;  Reinback  v.  Essex  County  Park 

of  Highways  of  Chestnut  Tp.,  115  111.  Com.,  62  N.  J.  L.  494,  41  Atl.  699. 

App.  443.  =•  Watson  v.  Milwaukee  &c.  R.  Co., 

=^  People    V.    Cortelyou,    36    Barb.  57  Wis.  332,  15  N.  W.  468;   Chicago 

(N.  Y.)  164;  Appleby  Road,  1  Grant  &c.  R.  Co.  v.  Hurst,  30  Iowa  73.   But 

443;   State  v.  Woodruff,  36  N.  J.  L.  see  Dixon  v.  Rockwell  &c.  R.  Co.,  75 

204;  State  v.  Emmons,  24  N.  J.  L.  45.  Iowa  367,  39  N.  W.  646. 

It  is  held  In  Illinois,  under  a  statute  ^  Weyer  v.  Milwaukee  &c.  R   Co., 

authorizing   any    person    interested  57  Wis.  329;  Larson  v.  Superior  &c! 

to  appeal  by  filing  a  written  petition  R.  Co.,  64  Wis.  59,  24  N.  W.  487,  22 

that  the  petition  need  not  show  that  Am.  &  Eng.  R.  Cas.  165. ' 

the  petitioner  is  a  person  interested.  ="  Cook  v.  Vickers,  141  N  Car  101 

Smith  V.  Boisvert,  183  111.  318,  55  N.  53  S.  B.  740,  742   (citing  text).'        ' 

E.  631.  « McCall    v.    Marion    County,    43 

^  See  Washburn  v.  Milwaukee  &c.  Ore.  536,  73  Pac.  1030,  1031,  75  Pac. 

R.  Co.,  59  Wis.  364,  18  N.  W.  328;  140   (citing  text).     An  appeal  will 

Lance  v.  Chicago  &c.  R.  Co.,  57  Iowa  not,   as   a   general   rule,   avail   one 

636,  11  N.  W.  612;  Wilkin  v.  St.  Paul  whose  rights  are  not  Injuriously  af- 

&c.  R.  Co.,  22  Minn.  177;   Gage  v.  fected.    State  v.  Richmond,  26  N.  H. 
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considered  as  standing  entirely  alone,  and  the  reasonable  presumption 
is  that  the  legislature  did  not  undertake  in  every  statute  to  define  the 
rights  and  also  prescribe  rules  of  practice,  but  that  it  meant,  where 
no  contrary  intention  is  signified,  to  permit  the  application  of  ordi- 
nary general  rules  of  procedure. 

§417.  (363)  Time  for  appealing — Conditions  precedent — Notice. — 

Where  a  time  is  fixed  within  which  an  appeal  may  be  taken,  an  ap- 
peal not  taken  within  the  time  limi«ted  will  be  unavailing.^*  Where 
a  bond  is  required  it  is  deemed  a  condition  precedent  to  the  right  of 
appeal.^®  Generally  the  party  who  appeals  is  not  required  to  give 
notice  of  his  appeal,  since  if  he  moves  in  time  and  gives  the  requisite 
bond,  the  adverse  party  must  take  notice.  As  long  as  the  time  remains 
open  for  an  appeal  and  no  notice  is  required  by  statute,  the  adverse 
party  must  take  notice  of  the  appeal.^"   Where,  however,  the  statute 


232;  Board  of  Supervisors  v.  Gorrell, 
20  Gratt.  (Va.)  484;  "Wellington,  Pe- 
titioner, 16  Pick.  (Mass.)  87,  26  Am. 
Dec.  631;  Clifford  v.  Eagle,  35  111. 
444.  It  Is  upon  the  principle  that 
only  those  can  complain  who  have 
been  injured,  that  it  is  held  that  one 
who  has  himself  received  notice  can- 
not complain  that  others  have  not. 
Nichols  V.  Salem,  14  Gray  (Mass.) 
490;  Barnett  v.  State,  15  Ala.  829; 
Leavitt  v.  Eastman,  77  Me.  117;  Peo- 
ple V.  Highway  Com'rs,  14  Mich. 
528;  In  re  Road  in  Redstone  Tp.,  112 
Pa.  St.  183,  5  Atl.  383;  Grimes  v. 
Coe,  102  Ind.  406,  1  N.  E.  735;  Carr 
V.  Boone,  108  Ind.  241,  9  N.  B.  110. 
See  also.  Town  of  Tyrone  v.  Burns, 
102  Minn.  318,  113  N.  "W.  695.  But 
where  the  failure  to  give  notice  will 
prevent  the  laying  out  of  the  way, 
the  rule  fails.  Wright  v.  Wilson,  95 
Ind.  408.  Appeal  must  be  from  final 
determination  and  not  from  the  pre- 
liminary decision  upon  the  petition. 
Ravatte  v.  Race,  152  111.  672,  38  N. 
B.  933. 

=»  Seattle  &c.  R.  Co.  v.  O'Meara,  4 
Wash.  17,  29  Pac.  835;  Rennick  v. 
Board,  45  Kan.  442,  25  Pac,  856;  Mil- 
ler V.  Union  County,  48  Ore.  266,  86 
Pac.  3.  See  generally  as  to  time  and 
computation,  Jamison  v.  Burlington 
&c.  R.  Co.,  69  Iowa  670,  29  N.  W. 
774;  Kansas  City  &c.  R.  Co.  v.  Hurst, 


42  Kan.  462,  22  Pac.  618;  Moores  v. 
Bel-Air  Water  Co.,  79  Md.  391,  29 
Atl.  1033;  Central  of  Georgia  R.  Co. 
V.  Alabama  &c.  R.  Co.,  130  Ala.  559, 
30  So.  566. 

"  It  must  be  such  as  the  statute 
prescribes,  and  filed  within  the  time 
designated.  Weir  v.  St.  Paul  &c.  R. 
Co.,  18  Minn.  155;  McVey  v.  Heaven- 
ridge,  30  Ind.  100;  LefCell  v.  Oben- 
chain,  90  Ind.  50.  See  also,  St.  Louis 
&c.  R.  Co.  v.  Morse,  50  Kan.  99,  31 
Pac.  676;  Parker  v.  Henderson,  1 
Ind.  62.  But  a  bond  given  by  one 
appellant  with  another  appellant  as 
surety  has  been  held  sufficient. 
Glassburn  v.  Deer,  143  Ind.  174,  41 
N.  B.  376. 

=»A  contrary  doctrine  seems  to 
have  been  held  in  Commissioners  v. 
Claw,  15  Johns.  (N.  Y.)  537,  but  we 
think  this  ruling  erroneous.  If  the 
party  does  all  the  law  requires  him 
to  do,  the  courts  cannot  impose  an 
additional  burden  upon  him.  If  no 
notice  is  prescribed  the  courts  have 
no  power  to  prescribe  one,  for  the 
effect  would  be  to  deny  an  appeal  in 
all  cases  where  no  notice  is  pre- 
scribed, and  this  cannot  be  the  law. 
See  Meyer  v.  Milwaukee  &c.  R.  Co., 
57  Wis.  329,  15  N.  W.  481;  Raymond 
V.  Clay  County,  68  Iowa  130,  26  N. 
W.  34. 
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requires  that  notice  shall  be  given,  an  appeal  will  be  without  avail, 
unless  the  party  who  appeals  gives  the  notice  prescribed.'^  Where  a 
notice  is  provided  for  it  becomes  a  condition  of  the  right  of  appeal, 
and  as  all  the  prescribed  conditions  must  be  complied  with,  it  is  ob- 
vious that  the  failure  to  give  notice  will  be  fatal  unless  there  is  a 
waiver.'^  But  it  is  held  that  such  a  notice  should  be  liberally  con- 
strued and  is  sufBciently  certain  if  it  is  reasonably  specific.'^ 

§  418.  (364)  Trial  de  novo  in  intermediate  court — Objections  must 
be  made  below. — As  a  general  rule,  a  case  carried  up  by  appeal  does 
not  go  into  the  intermediate  appellate  court  as  upon  a  writ  of  error, 
but  is  there  to  be  tried  de  novo.'*  In  the  court  to  which  the  case  is 
directly  taken  evidence  is  heard  in  such  cases  as  if  the  case  had  orig- 
inated in  that  court,  and,  indeed,  all  the  proceedings  so  far  as  con- 
cerns the  trial  are  conducted  as  if  the  case  had  been  commenced  in 


=^  Butte  Co.  V.  Boydstun,  68  Cal. 
189,  8  Pac.  835;  Maxwell  v.  La 
Brune,  68  Iowa  689,  28  N.  W.  18; 
Klein  v.  St.  Paul  &c.  R.  Co.,  30  Minn. 
451,  16  N.  W.  265;  Neff  v.  Chicago 
&c.  R.  Co.,  14  Wis.  370;  Burns  v. 
Spring  Green,  56  "Wis.  239,  14  N.  W. 
72.  See,  as  to  sufficiency  of  notice 
and  service  thereof,  Hartman  v. 
Bellville  &c.  R.  Co.,  64  111.  24;  Lar- 
son V.  Superior  &c.  R.  Co.,  64  Wis. 
59,  24  N.  W.  487;  City  of  Edina  v. 
Shoot,  129  Mo.  354,  31  S.  W.  767; 
United  States  v.  Crooks,  116  Cal.  43, 
47  Pac.  870. 

=^  Notice  may  be  waived  by  volun- 
tarily appearing.  East  Saginaw  &c. 
R.  Co.  V.  Benham,  28  Mich.  459.  See 
generally  as  to  notice.  United  States 
V.  Crooks,  116  Cal.  43,  47  Pac.  870; 
Spurrier  v.  Wirtner,  48  Iowa  486; 
City  of  Edina  v.  Shoot,  129  Mo.  354, 
31  S.  W.  767;  In  re  Grade  Crossing 
Com'rs,  68  App.  Div.  (N.  Y.)  560,  74 
N.  Y.  S.  205;  Karnes  County  v.  Ray 
(Tex.  Civ.  App,),  57  S.  W.  76; 
Stevens  v.  Town  of  Sandnes,  108 
Minn.  271,  121  N.  W.  902. 

^In  re  Dugan,  129  Iowa  241,  105 
N.  W.  514.  See  also,  Searles  v.  Lux, 
86  Iowa  61,  52  N.  W.  327;  Geyer  v. 
Douglass,  85  Iowa  93,  52  N.  W.  111. 

«Kemp    V.    Smith,    7    Ind.    471; 


Hardy  v.  McKlnney,  107  Ind.  364,  8 
N.  E.  232;  Hughes  v.  Beggs,  114 
Ind.  427,  16  N.  E.  817;  Kelley  v. 
Augsperger,  171  Ind.  155,  85  N.  E. 
1004;  Mississippi  &c.  R.  Co.  v.  Rous- 
seau, 8  Iowa  373;  York  Co.  v.  Few- 
ell,  21  S.  Car.  106;  Dunlap  v.  Mt. 
Sterling,  14  111.  251;  Blize  v.  Castlio, 
8  Mo.  App.  290;  Miller  v.  Prairie  du 
Chien  R.  Co.,  34  Wis.  533;  Appeal 
of  Hlbberd,  6  Kulp.  (Pa.)  497;  War- 
lick  V.  Lowman,  101  N.  Car.  548,  8  S. 
E.  120;  Bennett  v.  Hall,  184  Mo.  407, 
83  S.  W.  439;  Gardner  v.  Blaine  Co., 
15  Idaho  698,  99  Pac.  826;  Atlanta 
&c.  R.  Co.  V.  Smith.  132  Ga.  725,  64 
S.  E.  1073.  But  this  is  not  always 
so.  Rawlings  v.  Biggs,  85  Ky.  251, 
3  S.  W.  147,  8  Ky.  L.  919.  Under  a 
late  Indiana  statute  the  report  of 
viewers  to  the  board  is  held  compe- 
tent not  only  as  evidence  but  to  be 
taken  to  the  jury  room  as  a  plead- 
ing, during  the  deliberation,  in  the 
intermediate  court.  McKaig  v.  Jor- 
dan, 172  Ind.  84,  87  N.  E.  974.  In 
Louisville  &c.  R.  Co.  v.  Gerard,  130 
Ky.  18,  112  S.  W.  915,  it  is  held  that 
the  case,  being  tried  de  novo  on  ap- 
peal to  the  circuit  court,  the  peti- 
tioners must  prove  anew  all  juris- 
dictional facts  put  in  issue  by  excep- 
tions filed  in  the  lower  court. 
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that  court.'"  It  is  not  so,  however,  as  regards  the  pleadings.''  There 
is  a  radical  distinction  between  the  mode  of  pleading  and  the  mode  of 
procedure.  In  general  a  party  must  make  in  the  court  of  original  juris- 
diction all  the  questions  which  he  desires  to  make  on  appeal,  for  or- 
dinarily it  is  only  such  questions  as  are  made  in  the  court  of  original 
jurisdiction  that  will  be  entertained  on  appeal.'^  This  rule  cannot, 
of  course,  apply  to  questions  respecting  the  subject  of  the  court's 
jurisdiction,  but  it  does  apply,  in  the  absence  of  statutory  provisions 
to  the  contrary,  to  all  other  questions.^'  And  it  has  been  held  that 
answering  to  the  merits  by  remonstrance  before  the  board  precludes 
an  answer  in  abatement  on  appeal.'"  The  justice  of  this  rule  where 
the  statute  affords  an  opportunity  to  present  questions  in  the  court  of 
original  jurisdiction  is  apparent,  but  where  no  such  opportunity  is 
presented  the  reason  for  the  rule  fails,  and  so  should  the  rule  itself. 
If  a  party  has  an  opportunity  to  present  questions  in  the  first  instance, 
it  is  his  own  fault  if  he  does  not  do  so,  but  where  no  such  opportunity 
is  given  him  he  is  not  in  fault,  and  no  man  free  from  fault  ought  to 
be  deprived  of  a  legal  right.  It  is  not  meant  by  the  rule  to  which  we 
have  referred  that  every  question  shall  be  specifically  and  with  tech- 
nical accuracy  presented  in  the  first  instance;  all  that  can  justly  be 
required  is  that  the  question  shall  be  so  made  as  to  inform  the  tribunal 
and  the  adverse  party  of  its  nature.  Except  in  cases  where  the  statute 
expressly  provides  that  a  certain  prescribed  mode  shall  be  pursued, 
it  is  enough  to  bring  the  question  before  the  court  in  some  general 
and  appropriate  method ;  where,  however,  the  statute  requires  that  the 
matter  shall  be  stated  as  a  condition  precedent  to  the  right  to  pro- 

==  Kellogg  v.   Price,  42   Ind.   360;  Gratt   (Va.)  12;  Whitely  v.  Mlssis- 

Slgafoos    V.    Talbot,    25    Iowa   214;  sippl  &c.  Co.,  38  Minn.  523,  36  N.  W. 

Herd  V.  Nashville  &c.  Co.,  2  Swan  345;  Harper  v.  Miller,  4  Iredell  (N. 

(Tenn.)   497;    Chicago  &c.  R.  Co.  v.  Car.)    34;    Horton    v.    Norwalk,    45 

Broquet,  47  Kan.  571,  28  Pac.  717.  Conn.   237;    South  Carolina  &c.  Co. 

"See  Bell  v.  Pavey,  7   Ind.  App.  v.    Blake,    9    Rich.    (S.    Car.)    228;, 

19,  33  N.  E.  1011.  Matter  of  Opening  of   Spuyten  &c. 

"  Chamberlaine  v.  Hignite   (Ky.).  Park,  67  How.  Pr.  (N.  Y.)  341;  Field 

97  S.  W.  396,  30  Ky.  L.  85;  William-  v.  Vermont  &c.  Co.,  4  Cush.  (Mass.) 

son  V.  Hauser,  169  Ind.  397,  82  N.  B.  150;   Palmer  v.  Highway  Com'rs,  49 

771  and  cases  there  cited.  Mich.  45,  12  N.  "W.  903;   Bachelor  v. 

"People  V.  Chapman,  127  111.  387,  New  Hampton,  60  N.  H.  207;    Ben- 

19  N.  E.  872;  Norfolk  &c.  Co.  v.  Ely,  nett  v.  Woody,  137  Mo.  377,  38  S.  W. 

101  N.  Car.  8,  7  S.  E.  476;   Green  v.  972;    Booker  v.  Venice   &c.   R.   Co., 

Elliott,  86  Ind.  53;  Strebin  v.  Laven-  101  111.  333. 

good,  163   Ind.  478,  71  N.  E.  494;        "  McKaig  v.  Jordan,  172  Ind.  84,  87 

Sutherland  v.  Holmes,  78  Mo.  399;  N.  E.  975,  citing  Forsyth  v.  Wilcox, 

Briggs  V.  Labette  Co.,  39  Kan.  90,  17  143  Ind.  144,  41  N.  B.  371. 
Pac.    331;     Muire    v.    Falconer,    10 
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eeed,  or  specifically  provides  what  course  shall  be  pursued,  it  must  be 
obeyed. 

§  419.  (365)  Appeal  a  direct  attack — What  questions  may  be  pre- 
sented.— An  appeal  is  a  direct  attack  upon  the  proceedings  from  which 
it  is  prosecuted.  It  directly  challenges  all  the  material  steps  taken  in 
the  case  except  where  objections  are  expressly  or  impliedly  waived,  and 
except  as  to  questions  where  the  decision  of  the  inferior  tribunal  is 
by  law  made  conclusive.  If  objections  to  the  notice  are  properly  made 
and  well  taken  the  whole  proceeding  will  fail.  If  a  notice,  properly 
and  reasonably  questioned,  is  defective  in  any  material  particular  it 
will  fall  before  a  direct  attack,  although  it  would  repel  a  collateral  one. 
It  is,  therefore,  important  to  properly  object  to  the  notice  in  the 
tribunal  of  original  jurisdiction,  otherwise  the  objection  may  be  waived. 
While  an  appeal  is  a  direct  attack  upon  the  proceedings  from  which  it 
is  prosecuted,  still  it  does  not  bring  in  question  mere  immaterial  ir- 
regularities,*" nor  does  it  authorize  objections  that  were  not  made  at 
the  proper  time  even  though  these  objections  may  go  to  the  question 
of  the  jurisdiction  of  the  person.*^  It  is,  as  w©  have  suggested,  not 
every  question  tried  in  the  inferior  tribunal  that  is  open  to  contest 
on  appeal.  A  general  rule  of  law  precludes  the  court  to  which  the 
appeal  is  taken  from  reviewing  the  judgment  of  the  inferior  tribunal 
upon  matters  committed  to  its  discretion.*^  In  many  instances  the 
statute  provides  that  the  decision  of  the  tribunal  which  first  assumes 
jurisdiction  shall  be  conclusive  upon  certain  designated  questions, 
and  whenever  this  is  done,  either  expressly  or  impliedly,  the  question 
must  of  course  be  deemed  conclusively  adjudicated.**    It  is,  perhaps, 

"  See  Booker  v.  Venice  &c.  R.  Co.,  v.  Board,  54  Neb.  443,  74  N.  W.  953, 

101   111.   333;    Detroit  &c.  R.  Co.  v.  954,    citing   text.      See    also.    In    re 

Crane,  50  Mich.  182,  15  N.  W.  73;  Derry  Tp.  Road,  30  Pa.   Super.  Ct. 

Ann  Arbor  R.  Co.  v.  Beach,  110  Mich.  538;    Wilcox  v.  City  of  Meriden,  57 

209,  68  N.  "W.  124.  Conn.  120,  17  Atl.  366;  Teele  v.  City 

«i  Hughes  V.  Beggs,  114 -Ind.   427,  of  Boston,  165  Mass.  88,  42  N.  E.  506; 

16  N.  E.  817;  Atchison  &c.  R.  Co.  v.  Chaphe  v.  State,  117  N.  Y.  511,  23 

Patch,  28  Kan.  470.    See  also,  Inhab-  N.  E.  185;  Detroit  &c.  R.  Co.  v.  Hall, 

itants  of  Phillips  v.  Com'rs,  83  Me.  133  Mich.  302,  94  N.  W.  1066;   Allen 

541,  25;  Atl.  385.  v.  City  of  Milwaukee,  72  Wis.  182,  39 

*"  Kirkpatrick  v.  Taylor,  118  Ind.  N.   W.   347;    Alexander   v.   City   of 

329,  21  N.  E.  20;  Weaver  v.  Templin,  Montpelier,  81  Vt.  549,  71  Atl.  720. 
113  Ind.  298,  14  N.  E.  600;   Leeds  v.        «Taber  v.  Ferguson,  109  Ind.  227, 

City  of  Richmond,   102   Ind.   372,  1  9  N.  E.  723;  Taber  v.  Grafmiller,  109 

N.  E.  711;   Davis  v.  Mayor,  1  Duer  Ind.   206,   9   N.   E.   721.     See   also, 

(N.  Y.)  451;  Smith  v.  Corp.,  20  How.  Lemoine  v.  City  of  Montreal,  23  Can. 

(U.  S.)  135,  15  L.  ed.  858;  Howard  Sup.  390;    Otto  v.  Conroy,  76  Neb. 
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true,  that  there  are  questions  which  the  legislature  cannot  conclude 
the  parties  from  litigating,  but  these  can  only  be  questions  afEecting 
the  jurisdiction,**  since,  as  we  have  seen,  the  legislature  has  plenary 
power  to  regulate  appeals,  and  so  long  as  it  keeps  within  the  limits  of 
the  constitution  its  decisions  cannot  be  reviewed  by  the  courts.  If  it 
expressly  provides  that  only  designated  questions  shall  be  tried  on 
appeal,  the  question  becomes  one  of  power,  and  is  to  be  solved  by  refer- 
ence to  the  provisions  of  the  constitution.  If  no  provision  of  that  in- 
strument is  violated,  nothing  remains  for  the  courts  but  to  enforce 
the  statute  as  it  is  written,  for  they  cannot  invade  the  legislative  do- 
main. 

§  420.  (366)  Trial  must  relate  to  particular  highway  involved. — 

The  court  on  appeal  cannot  try  questions  respecting  any  other  road  or 
street  than  the  one  involved  in  the  proceedings  from  which  the  appeal 
is  prosecuted.  Its  judgment  must  be  upon  the  way  described  in  the 
petition  or  application,  and  it  must  either  sustain  the  proceedings'  es- 
tablishing that  way  or  annul  them;  it  cannot  substitute  another  road 
or  street  for  that  described  in  the  original  application  or  petition.*^ 
An  unimportant  deviation  from  the  way  described  in  the  petition  will 
not  make  the  judgment  or  order  erroneous,  but  one  which  changes 
in  a  material  particular  the  dimensions  or  course  of  the  way  will 
usually  do  so.*° 

§  421.  (367)  Estoppel  and  waiver. — A  landowner  may  estop  him- 
self from  prosecuting  an  appeal.  If  he  does  any  act  inconsistent  with 
the  right  of  appeal  and  in  confirmation  of  the  proceedings  upon  the 
faith  of  which  other  interested  parties  have  acted,  he  cannot  appeal, 

517,  107  N.  W.  752;  Terre  Haute  &c.  tition  for  the  establishment  of  a  cer- 

R.  Co.  V.  Flora,  29  Ind.  App.  442,  64  tain  highway  and  denying  a  remon- 

N.    E.   648;    In   re   Penn,   128   App.  strance   for   inutility   and   damages, 

Div.    (N.  Y.)    10,  112  N.  Y.  S.  431.  the   remonstrant  cannot  show  that 

Presumptive  evidence  under  Wiscon-  some  other  route  could  have  been  se- 

sin    statute.      State    v.    Miller,    136  lected  for  the  determination  of  pub- 

Wis.  344,  117  N.  W.  809.  lie  utility  is  limited  to  the  public 

"Where  there  is  no   jurisdiction  utility  of  the  route  selected.    Speck 

there  is  no  court,  and  if  no  court,  no  v.  Kenoyer,  164  Ind.  431,  73  N.  B. 

"due  process  of  law."     See  People  896.    See  also,  Zigler  v.  Menges,  121 

V.  Onondaga  County  Ct.,  152  N.  Y.  Ind.   99,   22   N.   E.   782,   16   Am.   St. 

214,  46  N.  E.  325.  357n;  Wilson  v.  Talley,  144  Ind.  74, 

"People  V.  Carman,  47  Hun   (N.  42  N.  E.  362,  1009. 

Y.)  380,     So,  it  has  been  held  that  "  McDonald    v.    Payne,    114    Ind. 

on  appeal  from   a  decision  of  the  359,  16  N.  E.  795. 
county  commissioners  granting  a  pe- 
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if  to  do  SO  would  work  injury  to  those  who  have  acted  upon  his  con-' 
duct  affirming  the  validity  of  the  proceedings.*^  Thus,  if  one  who  has 
notice  of  the  proceedings  and  an  opportunity  to  resist  them  should 
accept  the  damages  assessed,  and  permit  the  highway  commissioner 
to  expend  money  to  fit  the  road  for  travel,  he  would  be  estopped  from 
afterwards  prosecuting  an  appeal.*'  Where,  however,  his  act  brings 
him  nothing  of  value,  and  does  not  induce  another  to  part  with  some- 
thing of  value,  he  will  not  be  estopped  from  attacking  proceedings 
taken  in  a  matter  over  which  the  tribunal  had  no  jurisdiction.**  A 
waiver  of  the  right  of  appeal  may  arise  from  a  failure  to  comply  with 
the  law,  although  no  injury  may  be  done  to  any  of  the  interested 
parties,  but  an  estoppel  cannot  exist  unless  the  party  has  expressly  or 
impliedly  affirmed  the  proceeding  and  the  withdrawal  or  denial  of 
his  affirmation  would  substantially  prejudice  the  rights  of  others  who 
had  a  right  to  rely  upon  his  conduct  and  who  did,  in  fact,  act  upon  it. 
The  rule  does,  indeed,  go  somewhat  further,  for  if  a  party  accepts  a 
benefit  from  the  judgment  of  any  tribunal,  he  cannot,  as  a  general  rule, 
be  heard  to  aver  that  it  was  erroneous.  This  is  a  well  established  gen- 
eral rule,  and  we  cannot  conceive  any  reason  why  it  should  not  apply  to 
condemnation  proceedings,  since  the  acceptance  of  a  benefit  fairly  im- 
plies that  the  landowner  will  not  question  the  validity  of  the  judgment 
which  conferred  the  benefit  he  has  accepted.^"    The  question  of  es- 

" Baltimore  &c.  R.  Co.  v.  Johnson,  1,  7,  35  N.  E.  405  (citing  text).    See 

84    Ind.    420;    Rentz   v.   Detroit,   48  also,  Parks  v.  Dallas  Town.  &c.  Co., 

Mich.  544,  12  N.  W.  694,  911;  Matter  34  Tex.    Civ.  App.  341,  78  S.  W.  533; 

of  New  York  &c.  R.  Co.,  98  N.  Y.  12.  Branch  v.  Lewerenz,  75  Conn.  319, 

See  also.  Page  v.  Stultz,  154  Mich.  53  Atl.  658;   Pool  v.  Breese,  114  111. 

693,  118  N.  W.  602,  604  (citing  text).  594,  3  N.  B.  714. 
And    so    it   has    been    held    that    a        ""Langworthy  v.  City,  13  Iowa  86; 

county  board  of  commissioners,  after  Buell  v.  Ball,  20  Iowa  282;   Strosser 

instituting     condemnation     proceed-  v.    City,    100    Ind.    443.      See    also, 

ings   and   having   the    damages    as-  Omaha  Bridge  &c.  Co.  v.  Reed,   69 

sessed,   cannot  defeat  the   same  by  Neb.  514,  92  N.  W.  1021,  96  N.  W. 

showing  on  appeal  that  a  highway  276;    La  Barre  v.   Bent,   154   Mich, 

had  previously  been   laid  out  over  520,  118  N.  W.  6. 
the  same  right  of  way  or  had  been        ^  Mississippi  &c.  R.  Co.  v.  Bying- 

previously     granted     by     congress,  ton,  14  Iowa  472;  Hawley  v.  Harrall, 

Com'rs    of    Wabaunsee    County    v.  19  Conn.  142;  Murphy  v.  Spaulding, 

Bisby,    37    Kan.    253,    15    Pac.    241;  46  N.  Y.  556;  Felch  v.  Oilman,  22  Vt. 

Board  of  Com'rs  of  Cowley  County  38;   Burns  v.  Milwaukee  &c.  R.  Co., 

V.  Hooker,  70  Kan.  372,  78  Pac.  847.  9  Wis.  450;   Baltimore  &c.  R.  Co.  v. 

"People  V. -Mills,  109  N.  Y.  69,  15  Johnson,  84  Ind.  420;  Sterne  v.  Vert, 

N.   B.    886.     See  also,   Twombly   v.  108  Ind.  232,  9  N.  B.  127;    Missouri 

Chicago  &c.  R.  Co.  (Tex.  Civ.  App.),  Pac.  R.  Co.  v.  Gruendel,  3  Kan.  App. 

31    S.    W.    81;    Karnes    County   v.  53,  44  Pac.  439;  Ft.  Worth  &c.  Co.  v. 

Nichols  (Tex.  Civ.  App.),  54  S.  W.  Chicago  &c.  R.  Co.,  11  Tex.  Civ.  App. 

656;   Morris  v.  Watson,  8  Ind.  App.  600,  33  S.  W.  159,  160  (citing  text); 
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toppel,  it  is  evident,  must  usually  be  presented  by  an  appropriate 
pleading  in  the  court  to  which  the  appeal  carries  the  case.  It  is  not  a 
matter  of  which  the  court  can  take  notice  without  a  pleading,  nor  is  it, 
as  a  general  rule,  a  question  which  arises  in  the  record  made  by  the 
inferior  tribunal,  although  it  is  possible  that  there  may  be  cases  in 
which  that  record  would  present  the  facts. 

§  422.  (368)  Effect  of  appeal. — An  appeal,  as  already  stated,  will 
not,  as  a  general  rule,  avail  one  whoge  rights  are  not  injuriously  af-" 
fected."^  Nor  does  an  appeal  by  some  of  the  parties  suspend  proceed- 
ings as  to  others  who  do  not  appeal.^''  And  it  has  been  held  that  even 
where  several  parties  appeal,  the  order  of  condemnatioti  may  be  re- 
versed as  to  one  and  affirmed  as  to  others."*  The  question. as  to  the 
effect  of  an  appeal  as  suspending  or  vacating  the  proceedings,  how- 
ever, depends  largely  upon  the  local  statute,  and  different  rules  pre- 
vail in  different  jurisdictions.  Under  some  of  the  statutes  it  vacates 
the  judgment  of  the  commissioners,  selectmen,  or  other  tribunal,  and 
the  judgment  rendered  on  appeal  is  a  distinct  and  original  one,"*  but 
under  other  statutes  a  different  rule  prevails."" 

§  423.  (369)  Dismissal  of  appeal — When  right  to  dismiss  exists. — 
Where  no  interests  are  affected  except  those  of  the  party  by  whom  the 
appeal  is  taken  he  has  a  right  to  dismiss  the  appeal."^  It  has,  however, 

Elliott  App.  Proc,  §  150.     See  Wil-  "Bickford  v.  Town  of  Franconla, 

liams  v.  Richards,  152  Ind.  528,  53  73  N.  H.  194,  60  Atl.  98;   Kansas  v. 

N.  B.  765.  Kansas  Pac.   R.   Co.,   18   Kan.   331; 

"'Ante,  §  415  (361).  Pool  v.  Breese,  114  111.  594,  3  N.  B. 

"^Pleener  v.  Claman,  126  Ind.  166,  714.     See  also.  Consumer's  Gas  &c. 

25  N.  E.  900;    Stipp  v.  Claman,  123  Co.  v.  Huntsinger,  12  Ind.  App.  285, 

Ind.  532,  24  N.  B.  131;    Schuchman  40  N.  E.  34;  Georgia  Granite  R.  Co. 

V.  Com'rs,  52  111.  App.  497;  Missouri  v.   Venable,   129   Ga.   341,   58   S.   E. 

Pac.  R.  Co.  V.  Gruendel,  3  Kan.  App.  864. 

53,  44  Pac.  439.  See  also.  Roper  v.  ■"  See  Lake  Erie  &c.  R.  Co.  v.  Kin- 
City  of  New  Britain,  70  Conn.  459,  sey,  87  Ind.  514;  St.  Louis  &c.  R.  Co. 
39  Atl.  850;  Clark  v.  Phelps,  4  Cow.  v.  Clark,  119  Mo.  357,  24  S.  "W.  157; 
(N.  Y.)  190.  This  seems  to  us  the  Kohl  v.  Hannaford,  5  Ohio  Dec.  (re- 
correct  rule  upon  principle,  but  print)  306;  Broadmoor  Land  Co.  v. 
much  may  depend  upon  the  local  Curr,  133  Fed.  37,  66  C.  C.  A.  143. 
statute.  But  compare  Jersey  City  &c.  R.  Co. 

■«  Bigelow  V.   Draper,   6   N.   Dak.  v.  Central  R.  Co.,  48  N.  J.  Eq.  379,  22 

152,  69  N.  W.  570.     See  also.  Stock-  Atl.  728. 

ton  &c.  R.  Co.  v.  Galgiani,  49  Cal.  '"See,  as  to  costs  where  the  land- 

139;    Chicago  &c.   R.  Co.  v.  Hilde-  owner  appeals,  and  the  party  seek- 

brand,  136  111.  467,  27  N.  E.  69.    But  ing  the  condemnation  abandons  or 

compare  Kansas  City  v.  Mulkey,  176  dismisses  the  proceedings,  St.  Louis 

Mo.  229,  75  S.  "W.  973.  &c.  R.  Co.  v.  Martin,  29  Kan.  750. 
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been  held  that  where  both  parties  are  given  a  right  to  appeal  within  a 
limited  time,  and  one  does  appeal,  he  cannot  dismiss  the  appeal  after 
the  time  limited,  since  to  permit  him  to  do  so  would  deprive  the  other 
party  of  his  right.  "^  This  decision  is  of  doubtful  soundness,  for  the 
party  who  appeals  does  not  represent  to  the  other  that  he  will  press 
the  appeal  to  a  conclusion.  We  think  that  the  right  to  dismiss  exists, 
unless  it  is  made  to  appear  that  the  appealing  party  has  acted  in  bad 
faith.  If  the  rule  laid  down  in  the  ease  referred  to  is  sound,  then  a 
party  might  be  kept  in  court  long  after  he  became  convinced  that  his 
appeal  was  hopeless.  Doubtless  the  court  might,  upon  a  proper  show- 
ing, retain  the  case,  but  the  party  who  prayed  the  appeal  would  cer- 
tainly have  a  right  to  withdraw  as  an  appellant.  There  are,  however, 
cases  in  which  it  is  too  late  to  dismiss  to  the  prejudice  of  the  other 
party,  at  least  unconditionally  and  as  a  matter  of  right."^ 

§424.  (370)  Duty  and  liability  of  officer  who  executes  the  judg- 
ment.— The  officer  charged  with  the  duty  of  executing  the  order  or 
judgment  of  the  court  is  not  bound  to  ascertain  whether  the  proceed- 
ings which  led  to  the  judgment  are  regular,  but  he  is  protected  if  the 
process  issued  to  him  is  regular  on  its  face  and  it  appears  that  the  ' 
court  which  rendered  the  judgment  had  jurisdiction.^"  In  executing 
the  process  he  must,  however,  proceed  in  compliance  with  the  law,  and 
if  he  departs  from  it  in  any  material  particular,  he  will  be  deemed  a 
trespasser  from  the  beginning.'"  An  order  made  in  a  case  over  which 
the  court  had  no  jurisdiction  will  not  protect  the  officer."^  It  is, 
however,  to  be  kept  in  mind  that  if  the  court  has  jurisdiction  over  the 
general  subject,  and  that  jurisdiction  is  invoked  in  the  particular 
instance  in  some  appropriate  method,  the  judgment  will  protect  the 
officer  who  executes  it,  although  the  tribunal  may  have  erred  in  de- 
ciding that  it  did  have  jurisdiction,  since,  if  the  tribunal  has  author- 
Interest  of  public  held  not  afeected  27  Neb.  73,  42  N.  W.  905;  Berggren 
by  agreement  between  parties  on  v.  Fremont  &c.  R.  Co.,  23  Neb.  620, 
dismissal  by  landowner  In  Norfolk    37  N.  W.  470. 

&c.  R.  Co.  V.  Rasnake,  90  Va.  170,  17        "  Rutherford  v.  Davis,  95  Ind.  245. 
S.  E.  879.     See  also  generally,  Chi-        ""Ruston    v.    Grimwood,    30    Ind. 
cago  &c.  R.  Co.  v.  Patterson,  26  Ind.    364;    Suits  v.  Murdock,  63  Ind.  73; 
App.   295,   59   N.   E.   688;    Curtis  v.    Rutherford  v.  Davis,  95  Ind.  245. 
Portland,  60  Me.  55.      '  "  Cottingham  v.  Fortville  &c.  Co., 

•"  Brown  v.  Corey,  43  Pa.  St.  495.       112  Ind.  522, 14  N.  E.  479.    But  com- 
■"See  Schuylkill  River  &c.  R.  Co.    pare   Summers  v.   People,   109   111. 
V.  Harris,   124  Pa.   St.  215,  16   Atl.    App.  430. 
838;   Robbins  v.  Omaha  &c.  R.  Co., 
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ity  over  the  parties  and  over  the  general  subject,  that  is,  if  it  has 
authority  to  proceed  at  all,  its  judgment,  although  erroneous,  will  not 
be  void. 

§  425.  (371)  Review  of  proceedings  by  certiorari — ^When  it  will 
lie. — ^A  common  mode  of  reviewing  the  proceedings  in  highway  cases 
in  many  jurisdictions  is  by  certiorari.*^  The  writ  of  certiorari  will 
issue  to  inferior  tribunals  possessing  functions  of  a  judicial  nature, 
and  its  ofBce  is  to  bring  into  the  superior  court  which  issues  the  writ 
the  entire  record  made  by  the  inferior  tribunal  to  which  it  is  di- 
rected."^ Where  an  appeal  is  provided  for  by  statute  certiorari  will 
not,  as  a  general  rule,  be  awarded,"*  but  upon  this  point  there  is  some 
conflict  of  opinion."^  The  better  opinion,  as  we  believe,  is  that  where 
a  full  remedy  is  given  by  appeal  certiorari  will  not  lie,  since  all,  and, 
indeed,  more  than  all  that  can  be  accomplished  by  certiorari,  may  be 
secured  by  an  appeal,  and  the  multiplication  of  remedies  simply 
creates  confusion  without  any  resulting  benefit  to  any  one.  The 
whole  subject  of  the  seizure  of  property  for  highways  is  so  much  of 
statutory  origin  that  it  would  seem  better  to  look  only  to  the  statute 
for  the  direct  remedy.  In  those  states  where  it  is  held  that,  by  ap- 
pealing, all  questions  as  to  the  jurisdiction  of  the  person  are  waived, 
there  is  reason  for  holding  that  certiorari  will  lie,""  but  we  cannot 

»=  Wilson    V.    City    of    Seattle,    2  Pac.  856;   State  v.  Tomkies,  49  La. 

Wash.    543,    545,   27   Pac.    474,    475,  Ann.   1162,    22    So.    336.     See   also, 

citing  text.  See  also,  Wlllson  v.  Gif-  Coeur  D'Alene  Min.  Co.  v.  Woods, 

ford,   42   Mich.   454,   4   N.   W.   170;  15  Idaho  26,  96  Pac.  210;   Seattle  &c. 

State  V.  Mayor,  71  Wis.  502,  37  N.  R.  Co.  v.  State,  5  Wash.  807,  32  Pac. 

W.  809;  Com'rs  of  Highways  of  Mill  744;     State    v.    District    Court,    29 

Shoals  V.  Hucker,  133  111.  App.  252;  Mont.  153,  74  Pac.  200. 

Chicago  &c.  R.  Co.  v.  Grand  Rapids  "Com'rs   v.    Harper,   38    111.  104; 

&c.  R.  Co.,  153  Mich.  686,  117  N.  W.  People    v.    Brighton,    20    Mich.    57; 

383,     De    Hansen    v.    District    Ct.  Shields  v.  Justices,  2  Cold.  (Tenn.) 

(Ariz.),  94  Pac.  1125.  60;  Roberts  v.  Williams,  13  Ark.  355. 

""People  V.   Betts,   55   N.  Y.   600;  But  where  the  statute  provided  for 

Farmington     &c.     Co.     v.     County  an  appeal,  and  did  not  provide  for  a 

Com'rs,  112  Mass,  206;  Bacon's  Abr.,  writ  of  error,  it  was  held  that  the 

title  Certiorari;    Tidd's  Pr.,  397;    3  proceedings  could  only  be  reviewed 

Am.  &  Eng.  Ency.  Law,  60.  by  appeal.    Sweeney  v.  Chicago  Tel. 

"  Cedar    Rapids    &c.    R.    Co.    v.  Co.,  212  111.  475,  72  N.  E.  677.              ' 

Whelan,  64  Iowa  694,  21  N.  W.  141;  '=  Com'rs   v.    Hoblit,    19    111.    App. 

Dunlap  V.  Toledo  &c.  R.  Co.,  46  Mich.  259;  Names.v.  Com'rs,  30  Mich.  490; 

190,  9  N.  W.  249;   Moore  v.  Bailey,  Bixby  v.  Goss,  54  Mich.  551,  20  N. 

8  Mo.  App.  156;  People  v.  Wallace,  4  W.  581.     See  also.  South  Wales  R. 

Thomp.  &  C.   (N.  Y.)   438;    Boston  Co.  v.  Richards,  6  Eng.  R.  &  Canal 

&c.  R.  Co.  V.  Folsom,  46  N.  H.  64;  Cas.  197. 
Quinchard  v.  Board,  113  Cal.  664,  45 
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§  426 


conceive  why  a  question  of  jurisdiction,  seasonably  and  appropriately 
made,  should  be  waived  by  an  appeal  from  a  judgment  in  condemna- 
tion cases  any  more  than  in  ordinary  civil  actions.*^ 

§426.  (373)  What  may  be  reviewed  on  certiorari. — There  is  much 
conflict  among  the  cases  as  to  what  can  be  accomplished  by  certiorari, 
and  it  is  by  no  means  easy  to  extract  a  satisfactory  conclusion  from 
them.  By  some  of  the  courts  it  is  held  that  the  question  of  damages 
must  be  tried  on  appeal  and  cannot  be  tried  on  certiorari.^'  Other 
courts  hold  that  the  revisory  court  can  do  no  more  than  consider  the 
question  of  the  jurisdiction  of  the  inferior  tribunal."'  There  are  other 
courts  which  hold  that  all  errors  of  law  may  be  reviewed.'"  In  other 
cases  the  holding  seems  to  be,  that  where  there  is  no  remedy  by  appeal 
all  questions  may  be  reviewed,  but  where  there  is  such  a  remedy  the 
only  question  that  will  be  considered  is  that  of  jurisdiction.'^  It  is 
generally  agreed  that  certiorari  lies  only  to  correct  errors  of  law,  and 
not  to  review  the  evidence,'^  but  even  here  there  is  diversity  of  opin- 


"  Certainly  jurisdiction  of  the  sub- 
ject matter  cannot  be  waived,  and 
without  seasonable  objection,  as  the 
better  reasoned  cases  declare,  objec- 
tions to  jurisdiction  of  the  person 
are  waived.  See  People  v.  Onon- 
daga Co.  Ct.,  152  N.  Y.  214,  46  N.  E. 
325.  Compare  Troxell  v.  Dick,  216 
111.  98,  74  N.  E.  694;  Phillips  v. 
County  Com'rs,  83  Me.  541,  22  Atl. 
385. 

=»  State  v.  Hulick,  33  N.  J.  L.  307; 
Johnston  v.  Rankin,  70  N.  Car.  550; 
Detroit  &c.  R.  Co.  v.  Graham,  46 
Mich.  642.  But  see  Prince  v.  Town 
of  Braintree,  64  Vt.  540,  26  Atl. 
1095,  and  compare  Abney  v.  Clark, 
87  Iowa  727,  55  N.  W.  6. 

"'Ex  parte  Nightingale,  11  Pick. 
(Mass.)  688;  Richardson  v.  Smith, 
59  N.  H.  517. 

"McAllllley  v.  Horton,  75  Ala. 
491;  Donahue  v.  Will  Co.,  100  111. 
94;  Hyslop  v.  Finch,  99  111.  171; 
State  v.  Dodge  Co.,  56  Wis.  79,  13  N. 
W.  680.  In  Atlanta  &c.  R.  Co.  v. 
Redwine,  123  Ga.  736,  51  S.  E.  724,  it 
is  held  that  a  landowner  whose  land 
is  sought  to  be  taken  for  a  public 
road,  may,  in  response  to  notice 
served  on  him  as  required  by 
statute,  urge  before  the  ordinary,  or 


county  commissioners  as  the  case 
may  be,  any  legal  objection  to  estab- 
lishing the  road,  and  the  judgment 
of  the  ordinary  or  commissioners  is 
reviewable  by  certiorari. 

"People  V.  Betts,  55  N.  Y.  600; 
People  V.  Com'rs,  30  N.  Y.  72.  It  is 
frequently  said  that  it  will  lie  only 
where  an  appeal  is  not  available. 
Boston  &c.  R.  Co.  v.  Folsom,  46  N. 
H.  64;  Dunlap  v.  Toledo  &c.  R.  Co., 
46  Mich.  190,  9  N.  W.  249;  Cedar 
Rapids  &c.  R.  Co.  v.  Whelan,  64 
Iowa  694,  21  N.  W.  141.  See  also. 
Grand  Trunk  R.  Co.  v.  Berlin,  68  N. 
H.  168,  36  Atl.  554. 

"Betts  V.  Warren,  5  Harr.  (Del.) 
4;  Corrie  v.  Corrie,  42  Mich.  509,  4 
N.  W.  213;  Rayner  v.  State,  52  Md. 
368;  DeRochebrune  v.  Southeimer, 
12  Minn.  78;  Lapan  v.  Com'rs,  65 
Me.  160;  Stevens  v.  Somerset  County 
Com'rs,  97  Me.  121,  53  Atl.  985;  Hay- 
ford  V.  City  of  Bangor,  102  Me.  340, 
66  Atl.  731,  11  L.  R.  A.  (N.  S.)  940; 
Conover  v.  Davis,  48  N.  J.  L.  112,  2 
Atl.  667;  People  v.  Assessors,  39  N. 
Y.  81;  Healy  v.  Kneeland,  48  Wis. 
497,  4  N.  W.  586;  Poe  v.  Machine 
Works,  24  W.  Va.  517;  McCulley  v. 
Cunningham,  96  Ala.  583,  11  So.  694; 
In  re  Germantown  Avenue,  99  Pa. 
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ion,  for  some  of  the  cases  hold  that  the  court  may  inquire  on  certiorari 
whether  there  was  any  evidence  of  a  fact;"  and  this  inquiry,  it  is 
obvious,  cannot  be  made  without  a  review  of  the  evidence.  The  truth 
is  that  the  oflSce  of  a  certiorari  has  been  so  much  enlarged  by  the  desire 
to  make  it  fit  particular  cases,  by  some  of  the  courts,  that  it  has  lost 
its  original  character,  and  has  become  the  offspring  of  a  usurped 
power,  for  the  courts  which  have  so  enlarged  the  ofBce  of  the  writ 
have  supplanted  legislation  by  a  creature  of  their  ovm.'* 

§  427.  (373)  Certiorari  not  a  writ  of  right — ^What  petitioner  must 
show. — The  writ  of  certiorari  was  not,  at  common  law,  a  writ  of  right ; 
it  is  only  by  statute  that  it  becomes  so.'"  The  party  who  seeks  a 're- 
view of  the  proceedings  by  certiorari  must  show  in  his  petition  that 
substantial  justice  requires  that  the  writ  should  be  awarded ;  it  is  not 
enough  to  show  mere  immaterial  errors  or  irregularities  in  the  pro- 
ceedings which  do  not  affect  the  merits  of  the  controversy. '"  Where 
the  error  alleged  relates  to  a  matter  of  policy  or  expediency,  the  writ 
will  be  denied,  for  such  matters  are  committed  to  the  discretion  of  the 
inferior  tribunal.''  If  there  is  unreasonable  delay  in  applying  for  the 
writ  the  application  will  be  denied;  especially  is  this  so  where  work  has 
been  done  and  money  expended  in  opening  the  way.'^    The  proper 

St.  479;  In  re  Kensington  &c.  Tump.  98  Mass.   491;    Pagels  v.  Oaks,  64 

Co.,  97  Pa.  St.  260;  Farmlngton  &c.  Iowa  198,  19  N.  W.  905.     See  also, 

Co.  V.  County  Com'rs,  112  Mass.  212;  Bell  v.  Mattoon  Waterworks  &c.  Co., 

Morrill  v.  Morrill,  20  Ore.  96,  25  Pac.  235  111.  218,  85  N.  E.  214.    Affidavit 

362,  23  Am.  St.  95n,  11  L.  R.  A.  155.  required.    Berryman  v.  Little,  49  N. 

Nor    legislative    action    of    inferior  J.  L.  182,  6  Atl.  519;    Chambers  v. 

tribunals.    Brown  v.  Board,  124  Cal.  Lewis,  9  Iowa  583. 

274,  57  Pac.  82.  "  Tiedt  v.  Carstensen,  61  Iowa  334, 

"  Jackson  v.  People,  9  Mich.  Ill,  16  N.  W.  214.     See  also,  Crandell  v. 

77  Am.  Dec.  491;  Ex  parte  Turnpike  Taunton,  110  Mass.  421;    Com'rs  v. 

Co.,  62  Ala.  93;  Camden  v.  Bloch,  65  Supervisors,   27   111.   140;    Mayor  of 

Ala.  236;  People  v.  Police  Board,  72  Harvey   v.    Dean,    62    111.   App.   41; 

N.  Y.  415;  State  v.  Whitford,  54  "Wis.  Hayford  v.  City  of  Bangor,  102  Me. 

150,  11  N.  W.  424.  340,  66  Atl.  731,  11  L.  R.  A.  (N.  S.) 

"See   Parker   v.   Catholic   Bishop  940n. 

&c.,  146  III.  158,  167,  34  N.  E.  473.  "  Noyes  v.  City  of  Springfield,  116 

'»Ex  parte  Hitz,  111  U.  S.  766,  28  Mass.   87;    Brown   v.   Essex  County 

L.  ed.  592,  4  Sup.  Ct.  698.    Perhaps  Com'rs,  12  Mete.  (Mass.)  208;   Keys 

it  should  be  said  that  in  some  juris-  v.  Marin  Co.,  42  Cal.  252;  Bresler  v. 

dictions  it  has  become  a  writ  of  right  Ellis,   46   Mich.   335,   9   N.   W.   439; 

by  a  species  of  judicial  legislation.  State  v.  Ten  Eyck,  18  N.  J.  L.  373; 

"City  of  Charlestown  v.,  Com'rs,  Hancock  v.  Boston,  1  Mete.  (Mass.) 

109  Mass.  270;   Petition  of  Landaff,  122;  "Wilder  v.  Hubbell,  43  Mich.  487, 

34  N.  H.  163;  Boston  &c.  R.  Co.  v.  5  N.  "W.  673;   Spofford  v.  Bucksport 

Folsom,  46  N.  H.  64;  Board  v.  Ma-  &c.  R.  Co.,  66  Me.  26;  Portland  &c. 

goon,  109  111.  142;  Picktord  v.  Mayor,  R.  Co.  v.  County  Com'rs,  64  Me.  505. 
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mode  of  securing  a  certiorari  is  by  a  written  petition  setting  forth 
generally  the  nature  of  the  proceeding  of  which  a  review  is  sought, 
and  specifically  alleging  the  errors  which  are  asserted  to  invalidate  the 
proceedings.''*  It  is  necessary  that  the  alleged  errors  be  specifically 
assigned,  and,  as  a  general  rule,  it  is  only  such  assignments  as  are 
reasonably  certain  and  specific  that  the  courts  will  regard.  A  clear 
prima  facie  case  must  be  shown  by  the  party  who  applies  for  the 
writ,^°  and  to  do  this  the  petitioner  must  show,  among  other  things, 
that  he  has  such  a  special  interest  as  entitles  him  to  assail  the  pro- 
ceedings sought  to  be  reviewed.'^  Thus,  freeholders  and  taxpayers 
merely  as  such  have  no  such  interest  as  will  entitle  them  to  a  writ  of 
certiorari  to  review  proceedings  of  highway  commissioners  laying  out 
a  highway  where  they  do  not  own  the  land  on  which  it  is  located.*^ 
He  who  applies  for  such  a  writ  must  also  show,  as  a  rule  at  least,  that 
there  has  been  a  final  judgment.** 

§  428.  (374)  Effect  of  certiorari— Judgment. — The  effect  of  grant- 
ing a  certiorari  is  to  stay  proceedings,  except  in  cases  where  the  work 
of  opening  the  highway  has  been  commenced,**  and,  as  we  suppose, 
it  might  operate  as  a  stay  even  in  such  cases  if  it  has  been  promptly 
applied  for,  since  a  party  who  proceeds  with  diligence  loses  no  rights 
with  which  the  law  invests  him.  Unless  a  different  judgment  is  au- 
thorized by  statute,  the  final  judgment  must  be  one  either  quashing 

See  also,  State  v.  Merchantville,  61  N.  B.  8;  Champion  v.  Minnehaha 
N.  J.  L.  466,  39  Atl.  639;  Baudistel  v.  County,  5  Dak.  416,  41  N.  W.  739. 
Recorder,  110  Mich.  357,  68  N.  W.  =^  Sampson  v.  Com'rs  of  Highways 
292;  Sowles  v.  Bailey,  69  Vt.  515,  37  of  Chestnut  Tp.,  115  111.  App.  443. 
Atl.  751;  In  re  Road,  140  Pa.  St.  "^People  v.  County,  40  Cal.  479; 
632,  21  Atl.  411;  Detroit  Western  Palms  v.  Campau,  11  Mich.  109; 
Transit  &c.  R.  Co.  v.  Backus,  48  State  v.  Early,  45  N.  J.  L.  478;  Rich- 
Mich.  582,  12  N.  W.  861;  Stevens  v.  ardson  v.  Smith,  59  N.  H.  517;  State 
Somerset  County  Com'rs,  97  Me.  121,  v.  Edwards,  104  Mo.  125,  16  S.  W. 
53  Atl.  985.  117;     State    v.    District    Court,    44 

"Chambers  v.  Lewis,  9  Iowa  583;  Minn.  244,  46  N.  W.  349;    Lynde  v. 

Board  v.  Magoon,  109  111.  142.  Noble,  20  Johns.  (N.  Y.)  80;  Haines 

»°Lees   V.    Childs,    17    Mass.    351;  v.   Backus,   4   Wend.    (N.   Y.)    213; 

Willis  V.  Dun,  Wright  (Ohio)  130.  Case  of  Road  &c.,  2  Serg.  &  R.  (Pa.) 

^'Parnell  v.  Com'rs,  34  Ala.  278;  419.     But  this  rule  does  not  always 

Vanderstolph  v.  Highway  Com'r,  50  hold  good  in  all  jurisdictions.    State 

Mich.  330,  15  N.  W.  495;  Wolpert  v.  v.  Paterson,  39  N.  J.  L.  489;   Matter 

Newcomb,  106  Mich.  357,  64  N.  W.  of  Hamilton,   58  How.   Pr.    (N.   Y.) 

326;  State  v.  City  of  Hoboken,  59  N.  290. 

J.  L.  383,  36  Atl.  693;  City  of  Lowell        "John  v.  State,  1  Ala.  95;   Hyslop 

V.  County  Com'rs,  146  Mass.  403,  16  v.  Finch,  99  111.  171;   State  v.  Lam- 

31 — Elliott  R.  and  S. 
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or  affirming  the  proceedings  in  whole  or  in  part,  for,  in  the  absence  of 
a  statute,  the  court  into  which  the  cause  is  carried  by  certiorari  has 
no  authority  to  pronounce  judgment  upon  the  merits  of  the  con- 
troversy.'^ 

§  429.  (375)  Appeal  or  certiorari  lies  only  from  final  judgment. — 

It  is  hardly  necessary  to  add  that  the  general  rule  is  that  appeals  lie 
only  from  final  judgments,  and  that  it  is  only  in  cases  where  there 
is  such  a  judgment  that  a  certiorari  will  be  awarded.  Where  there  is 
no  statutory  provision  to  the  contrary,  a  case  cannot  be  reviewed 
piecemeal,  but  must  be  brought  to  the  revisory  court  as  an  entirety.*' 
This  is  the  correct  general  rule,  although  it  may  not  prevail  in  all 
cases. 


bertville,  46  N.  J.  L.  59;  Ewing  v. 
Thompson,  43  Pa.  St.  372;  Patchin 
V.  Brooklyn,  13  Wend.  (N.  Y.)  664. 

«=McAllilley  v.  Horton,  75  Ala. 
491;  Baxter  v.  Brooks,  29  Ark.  173; 
Basnet  v.  Jacksonville,  18  Fla.  523; 
Hamilton  v.  Harwood,  113  111.  154; 
Wooton  V.  Manning,  11  Tex.  327; 
Leonard  v.  Peacock,  8  Nev.  157; 
Commonwealth  v.  West  Boston,  13 
Pick.  (Mass.)  195;  City  of  Lowell  v. 
Com'rs,  6  Allen  (Mass.)  131;  Thomp- 
son V.  School  District,  25  Mich.  483; 
Names  v.  Olive  Tp.  &c.  Hy.  Com'rs, 
30  Mich.  490;  Commonwealth  v. 
James,  142  Pa.  St.  32,  21  Atl.  805; 
Gaither  v.  Watkins,  66  Md.  576,  8 


Atl.  464;    Smith  v.  Bahr,   62  Wis. 
244,  22  N.  W.  438. 

■*  Western  Union  Tel.  Co.  v.  Locke, 
107  Ind.  9,  7  N.  B.  579;  Preshour  v. 
Logansport  &c.  Tpk.  Co.,  104  Ind. 
463,  4  N.  E.  157;  State  v.  Edwards, 
104  Mo.  125,  16  S.  W.  117,  118; 
Elliott  App.  Proc,  §  80,  et  seq.; 
Freeman  Judgments,  §§  33,  36.  See 
also,  Tennessee  Cent.  R.  Co.  v. 
Campbell,  109  Tenn.  640,  75  S.  W. 
1012;  Covert  v.  Hulick,  33  N.  J.  L. 
307;  Slavers  v.  Garfield  County  Ct., 
11  Colo.  App.  147,  52  Pac.  634.  But 
see  Bennett  v.  Woody,  137  Mo.  377, 
38  S.  W.  972;  Hook  v.  Chicago  &c. 
R.  Co.,  133  Mo.  313,  34  S.  W.  549. 
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435.  Owner    cannot    defeat    public 
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Section 
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445.  Duties  and   liabilities  of  high- 
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§  430.  (376)  Limits  and  boundaries  of  the  way. — Public  roads 
sbould  be  so  laid  out  that  the  public  and  all  persons  whose  interests 
are  affected  may  know  their  boundaries  and  limits.  Where  the  road  is 
created  by  express  dedication,  then,  as  we  have  seen,  its  boundaries  are 
determined  from  the  act  of  dedication.  Where  the  right  of  the  public 
is  acquired  by  user,  then,  as  we  have  elsewhere  shown,  the  boundaries 
of  the  road  are  generally  ascertained  by  reference  to  the  user.^   But, 


'Mt.  Olive  Tp.  V.  Hunt,  51  N.  J.  Davis  v.   Town   of   Bonaparte,    137 

L.  274,  17  Atl.  291;  Bhret  v.  Kansas  Iowa  196,  114  N    VA   896;    State  v. 

City  &c.   R.   Co.,  20  Mo.  App.   251;  Lloyd,  133  Wis.  468,  113  N.  W.  964; 

Western  R.  Co.  v.  Alabama  &c.  R.  Anderson  v.  City  of  Huntington,  40 

Co.,  96  Ala.  272,  11  So.  483,  485,  17  Ind.  App.  130,  133,  81  N.  E.  223  (cit- 

L.  R.  A.  474  (citing  text).    See  also,  Ing  text). 
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under  a  statute  requiring  all  highways  to  be  a  certain  width  it  has  been 
held  that  a  public  road  established  by  prescription  or  user  should  be 
presumed  to  be  of  the  statutory  width  unless  the  contrary  clearly  ap- 
pears.^ Where  the  public  road  is  established  by  legal  proceedings  un- 
der the  right  of  eminent  domain,  then  its  boundaries  should,  in  strict- 
ness, be  such  as  conform  to  the  petition  and  order.  If  the  law  pre- 
scribes the  width  of  the  public  way,  then,  of  course,  the  way  must,  in 
width,  conform  to  the  requirements  of  the  law.  The  authority  to  de- 
termine what  shall  be  the  width  of  a  road  or  street  is  frequently  dele- 
gated to  the  highway  officers,  and  in  such  cases  it  is  for  them,  in  the 
fair  exercise  of  their  discretion,  to  determine  what  its  width  shall  be. 
In  the  absence  of  fraud  or  oppression,  their  judgment  is  conclusive.^ 
If,  however,  they  transcend  their  authority  or  act  wantonly  or  oppres- 
sively, the  courts  will  interfere  to  prevent  injustice.* 

§  431.  (376a)  Exempt  property. — In  many  of  the  states  the  stat- 
utes prohibit  the  opening  of  highways  through  gardens,  orchards, 
vineyards,  and  the  like,  and  these  statutes  are  to  be  regarded  as  man- 
datory. Their  efEect  is  to  prohibit  the  highway  officers  from  opening 
the  highway  on  forbidden  grounds.^  The  authority  of  the  highway 
officers  is  a  statutory  one,  and  they  have  no  right  to  take  property 
which  the  law  protects  from  appropriation."   It  is  within  the  legisla- 

^Meservey  v.  GuUiford,  14  Idaho  N.  J.  L.  315,  33  Atl.  199    (through 

133,  93  Pac.  780.  dwelling-house);    Extension  of   Sec- 

=  Humboldt  v.   Dlnsmore,   75   Cal.  ond  Street,  23  Pa.  St.  346;   Wilson 

604,  17  Pac.  710.   See  also,  Bryant  v.  v.  Creekmore  (Ky.),  27  S.  W.  809,  16 

Tamworth,  68  N.  H.  483,  39  Atl.  431.  Ky.  L.  261.     Two  trees  and  a  few 

As  to  what  is  Included  under  a  gen-  vines  or  bushes  do  not  constitute  an 

eral  grant  of  power,  see  Chicago  &c.  orchard.     Ballou  v.  Elder,  95  Iowa 

R.  Co.  V.  Town  of  Cicero,  155   111.  693,  64  N.  W.  622.     See  also,  as  to 

,51,  39  N.  E.  574;  City  of  Mt.  Carmel  what  is  a  dwelling-house,  Whitting- 

V.  Shaw,  155  111.  37,  39  N.  B.  584,  ham  v.  Hopkins,  70  N.  J.  L.  322,  57 

46   Am.   St.   311,   27   L.   R.   A.   580;  Atl.    402;    Lyle   v.    McKeesport   &c. 

Chicago  &c.  R.  Co.  v.  City  of  Chi-  Co.,  131  Pa.  St.  437,  18  Atl.  1111;   2 

cago,   140   111.   309,   29  N.   E.   1109;  Elliott   Railroads    (2d   ed.),    §    924. 

Leeds  v.  City  of  Richmond,  102  Ind.  As  to   what   is   not  a  building  for 

372,  1  N.  B.  711.  trade    or    manufacture,    Sharpe    v. 

'     *  See  Buchanan  v.  James,  130  Ga.  Hase'y,  134  Wis.  618,  114  N.  W.  1118. 

546,  61  S.  E.  125;  Terrell  County  v.  And  see  generally,  ante,  §  240.     As 

York,   127    Ga.   166,    56    S.   E.   309;  to  cemetery  see  In  re  Jerome  ave., 

ante,     §§     449     (394),    450     (395);  192  N.  Y.  459,  85  N.  E.  755. 

post,  §  588  (491).  »Ex  parte  Clapper,  3  Hill  (N.  Y.) 

"People  V.  Judges  of  Dutchess,  23  458;    Harrington  v.  People,  6  Barb. 

Wend.  (N.  Y.)  360;  Snyder  v.  Plass,  (N.  Y.)  607;  Clark  v.  Phelps,  4  Cow. 

28  N.  Y.  465;   Snyder  v.  Trumpbour,  (N.   Y.)    190;    Miller  v.   Brown,   56 

38   N.   Y.   355;    Clark  v.   Phelps,   4  N.   Y.    383;    Bass   v.    City   of    Fort 

Cow.  (N.  Y.)  190;  State  v.  Allen,  58  Wayne,  121  Ind.  389,  23  N.  B.  259. 
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tive  power  to  subject  all  property  to  seizure  when  required  for  a  pub- 
lic road  or  street,  but  it  is  also  within  the  power  of  the  legislature  to 
exempt  a  class  of  property  from  seizure.  Doubtless  an  act  making  a 
discrimination  which  would  have  the  effect  to  invest  one  class  with 
special  privileges  to  the  exclusion  of  other  classes  would,  in  most  of 
the  states,^  be  held  invalid,  but  an  act  which  exempted  property  of  a 
designated  kind,  no  matter  by  what  class  it  is  owned,  would  be  valid, 
since  such  an  act  could  not  be  justly  said  to  confer  special  privileges 
upon  a  favored  class.  The  legislature  must,  reasoning  from  settled 
principles  and  analogous  cases,  have  the  power  to  determine  what 
class  of  property  the  public  necessity  demands  for  use  as  highways, 
and  to  declare  that  such  necessity  will  not  justify  the  appropriation 
of  a  designated  kind  of  property.  Where  the  statute  makes  no  express 
exemption,  then  any  and  all  property  may  be  seized,  except  property 
that  has  already  been  appropriated  to  a  public  use.  As  to  the  latter 
class  of  property,  the  law,  as  we  have  seen,  is,  that  it  is  exempt,  unless 
the  statute,  by  express  provision  or  clear  implication,  authorizes  a  sec- 
ond seizure  and  an  appropriation  to  a  new  public  use. 

§432.  (377)  Owner  must  show  property  exempt. — ^Where  a  party 
claims  that  his  property  is  exempt  from  seizure  for  a  road  or  street, 
it  is  incumbent  upon  him  to  show  that  it  is  of  the  class  exempted  by 
the  statute.  Thus,  where  the  statute  provides  that  a  highway  shall 
not  be  laid  out  across  any  fixture  or  erection  for  a  manufacturing  es- 
tablishment, it  will  not  defeat  the  rights  of  the  local  authorities  to 
cross  a  mill-race  which  furnishes  the  water  power  for  the  owner's 
miU.'  But  where  a  fixture  is  necessarily  a  part  of  the  mill  and  the 
highway  would  impair  or  destroy  its  use,  the  highway  oflBcers  have  no 
authority  to  destroy  it  by  laying  out  a  public  way  in  cases  where  they 
assume  to  proceed  under  a  statute  prohibiting  the  interference  with 
the  fixtures  of  a  manufacturing  establishment.^ 

§  433.  (378)  Officer  laying  out  way  through  exempt  property  a 
trespasser.^If  a  rural  highway  is  laid  out  through  an  orchard  or  a 

'Acts    authorizing   the   establish-  Lansing  v.  Caswell,  4  Paige  (N.  Y.) 

ment  of  highways  must.  In  many  523. 

jurisdictions,   be  general.     Bray  v.  "Clark  v.  Phelps,  4  Cow.  (N.  Y.) 

Hudson  County,  50  N.  J.  L.  82,  11  190.     See  also.   Smart  v.   Hart,  75 

Atl.  135.  Wis.  471,  44  N.  W.  514. 

=  People  v.  Kingman,  24  N.  Y.  559; 
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garden,  where  the  statute  forbids  the  opening  of  highways  through 
such  places,  the  ofBcers  who  enter  and  attempt  to  open  a  way  will,  as 
the  decided  eases  adjudge,  be  liable  as  trespassers  and  cannot  justify 
under  the  order.  ^^  We  have  stated  the  rule  as  it  is  laid  down  by  the 
decided  cases,  but  we  cannot  pass  the  question  without  expressing  a 
doubt  as  to  their  soundness.  It  seems  to  us  where  there  is  a  petition,^^ 
notice,  and  the  property  owner  has  'Tiis  day  in  court"  in  due  course 
of  law,  that  the  judgment  of  the  appropriate  tribunal  upon  the  ques- 
tion of  the  right  to  locate  the  road  is  conclusive  until  overthrown  by 
a  direct  attack,  and  will  justify  the  oflBcer  who  undertakes  its  execu- 
tion. We  cannot  avoid  the  conclusion  that  the  question  as  to  the  right 
to  locate  the  road  upon  the  line  proposed  is  directly  involved  and  that 
as  the  property  owners  have  an  opportunity  to  litigate  that  question 
(indeed,  are  directly  challenged  to  do  so)  the  judgment  estops  them 
from  afterwards  assailing  the  order  locating  the  highway  in  a  collateral 
attack.^''  There  is  in  such  a  case  jurisdiction  over  the  general  subject, 
and  the  error  is  not  in  assuming  jurisdiction  over  the  general  subject- 
matter,  but  in  determining  that  the  road  shall  run  through  a  particular 
place.  At  most  there  is  no  more  than  an  error  of  judgment,  and  that 
extends  no  further  than  the  erroneous  adjudication  that  a  particular 
place  may  be  lawfully  occupied  as  a  highway.  We  do  not  dispute  the 
general  doctrine  that  where  there  is  no  jurisdiction  the  ministerial 
officer  who  attempts  to  execute  the  judgment  is  a  trespasser  ;^*  what  we 
assert  is  that  where  there  is  jurisdiction  over  the  general  subject  and 
nothing  more  than  an  erroneous  adjudication  is  made  against  a  party 
in  court  under  due  process  of  law,  the  general  rule  referred  to  has  no 
relevancy.^*  If  the  proceedings  were  purely  ex  parte,  or  if  there  were 
no  opportunity  to  litigate  the  question  in  due  course  of  law,  it  would 
be  entirely  different.  It  is  to  be  noted  that  the  question  whether  a 
part  of  the  way  shall  or  shall  not  cross  designated  property,  is  one 

"Harrington   v.    People,    6    Barb.  "Humboldt   Co.   v.    Dinsmore,   75 

(N.   Y.)    607;-  People   v.   Com'rs   of  Cal.  604,  17  Pac.  710.     See  also,  Chl- 

Greensburgh,   57  N.  Y.   549;    People  cago  &c.  R.  Co.  v.  Sutton,  130  Ind. 

V.  Horton,  8  Hun   (N.  Y.)    357.     In  405,  30  N.  E.  291. 

the   two   cases   last   cited   the  term  "Franklin   County  v.   Brooks,   68 

"garden"  is  defined.  Tex.    679,    5    S.   W.    819;    Erwin   v. 

"  In  a  very  forcible  opinion  it  is  Fulk,  94  Ind.  235. 

held  that  an  order  laying  out  a  high-  "  Goodwillie  v.  Lake  View,  137  111. 

way  is  conclusive  as  against  a  col-  51,   21   N.   E.   817;    Huntingdon   Co. 

lateral  attack,  although  it  departs  v.  KaufCman,  126  Pa.  St.  305,  17  Atl. 

from  the  line  described  in  the  petl-  595. 
tion.      Davenport    Mutual    Savings 
Assn.  v.  Schmidt,  15  Iowa  213. 
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affecting  only  that  property  and  its  owner,  for  it  does  not  affect  the 
right  to  proceed  with  the  matter  generally. 

§434.  (379)  Estoppel  of  owner. — ^It  is  held  almost  everywhere  that 
a  property  owner  cannot  avail  himself  on  appeal  of  objections,  except 
such  as  go  to  the  jurisdiction,  not  presented  to  the  tribunal  of  original 
jurisdiction.  In  accordance  with  this  general  rule  it  is  held  that  if 
he  should  object  only  to  the  amount  awarded  as  damages  he  would  be 
estopped  from  objecting  in  a  collateral  proceeding  that  the  highway 
ofiBcers  had  no  authority  to  occupy  the  particular  place  for  highway 
purposes,  and  this  could  not  be  true  if  the  proceedings  were  absolutely 
void.^^  If  he  should  accept  the  damages  awarded  we  suppose  it  very 
clear  that  he  could  not  subsequently  assert  that  the  particular  land 
was  not  subject  to  seizure,  for  the  acceptance  of  damages  would  un- 
questionably estop  him,  unless,  indeed,  he  could  show  fraud  or  mis- 
take.^" There  are  many  other  modes  in  which  an  estoppel  may  be 
created.^^  It  may  arise  out  of  the  voluntary  release  of  the  damages 
awarded.^*  It  may  be  created  by  the  voluntary  act  of  the  owner,  as, 
for  instance,  moving  his  fences  so  as  to  open  the  way  for  travel  on 
the  line  laid  out,^°  or  by  expressly  naming  or  recognizing  the  road  in 
a  deed.^"  An  owner  may,  indeed,  be  estopped  by  allowing  the  high- 
way officers  to  open  and  improve  the  way  at  the  public  expense  and 
not  making  seasonable  objection.^^  We  think  that  the  authorities  make 

"Cummins  v.  Shields,  34^  Ind.  154;  State,  46  Tex.  Cr.  App.  23,  80  S.  "W. 

St.  Joseph  &c.  Co.  V.  Cincinnati  &c.  382. 

R.  Co.,  109   Ind.  172,  9  N.  E.   727;  ^'Trickey  v.   Schlader,  52  111.  78; 

Ogden  V.  Stokes,  25  Kan.  517;  Dyck-  Gurnsey  v.  Edwards,  26  N.  H.  224; 

man  v.  New  York,  5  N.  Y.  434.    See  Freeman  v.  Weeks,  45  Mich.  335,  7 

also,  Hoye  v.  Diehls,  78  Neb.  77,  110  N.  W.  904. 

N.  W.  714.  "  State  v.   Wertzel,    62    Wis.   184, 

^«  State   V.    Langer,    29    Wis.    68;  22   N.  W.   150;    Schatz  v.  Pfeil,   56 

Whittlesey  v.  Hartford  &c.   Co.,   23  Wis.  429,  14  N.  W.  628;    Hunter  v. 

Conn.    421;.  Hitchcock   v.    Danbury  Jones,  13  Minn.  307;    Hartshorn  v. 

&c.    Co.,    25    Conn.    516;    Town    v.  Potroff,  89  111.  509;  Rees  v.  Chicago, 

Blackburry,    29    111.   137;    St.   Louis  38  111.  322. 

&c.  R.  Co.  V.  Karnes,  101  111.  402;  *  Moses  v.   St.   Louis  &c.  Co.,   84 

Logan  V.  Vernon  &c.  R.  Co.,  90  Ind.  Mo.  242;  Eureka  v.  Croghan,  81  Cal. 

552;    Marling  v.   Burlington  &c.   R.  524,  19  Pac.  485. 

Co.,    67    Iowa    331,    25   N.   W.    268;  ^  McClelland  v.  Miller,  28  Ohio  St. 

Hatch   v.    Hawkes,   126   Mass.    177;  488;    Pittsburgh  v.  Scott,  1  Pa.   St. 

Chatterton  v.  Parrott,  46  Mich.  432,  309;   Rettinger  v.  Passaic,  45  N.  J. 

9  N.  W.   482;    Hunter  v.  Jones,   13  L.  146;    City  of  Logansport  v.  Uhl, 

Minn.  307;   Felch  v.  Oilman,' 22  Vt.  99  Ind.  531,  50  Am.  109;    McCoy  v. 

38.  Able,  131  Ind.  417,  425,  30  N.  B.  528, 

"See  ante,  §  421  (367);  Kelly  v.  31  N.  E.  453;    Busenbark  v.  Clem- 
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it  safe  to  conclude  that  where  the  controversy  is  whether  a  particular 
parcel  of  property  forming  part  of  the  line  of  a  proposed  road  may 
be  seized,  the  judgment  of  the  tribunal  is  not  void  if  rendered  in  a 
ease  where  the  owner  has  had  his  "day  in  court"  in  accordance  with 
the  law,  although  it  may  be  voidable  in  a  direct  attack.  But  it  has  been 
held  that  petitioners  for  laying  out  a  way  are  not  thereby  estopped 
from  denying  the  legality  of  its  subsequent  location.^^ 

§  435.  (380)  Owner  cannot  defeat  public  right  by  changing  con- 
dition of  property. — If  the  property  is  such  as  may  be  occupied  for 
highway  purposes  at  the  time  the  owner  receives  notice,  he  cannot 
defeat  the  right  of  the  public  to  appropriate  the  property  by  changing 
its  condition.''^  Thus,  where  the  statute  forbids  the  opening  of  a  road 
through  ground  occupied  by  a  building,  the  owner  cannot  defeat  the 
proceedings  by  erecting  a  building  after  he  has  received  notice,^*  but, 
as  elsewhere  shown,  the  landowner  is  sometimes  entitled  to  damages 
for  improvements  erected  after  such  notice  even  though  he  cannot 
thus  entirely  defeat  the  proceedings.  The  question  for  the  decision 
of  the  tribunal  is  whether  the  land  was  such,  at  the  time  the  legal  no- 
tice was  given  its  owner,  as  authorized  its  occupancy  for  a  highway, 
and  no  act  done  subsequent  to  the  service  of  the  notice  can  impair  the 
right  of  the  public.  As  this  question  is  one  which  the  tribunal  of  orig- 
inal jurisdiction  must  decide,  it  would  seem  that  its  decision  is  con- 
clusive as  against  collateral  attacks.^" 

§  436.  (381)  Way  must  be  of  prescribed  width — ^User. — ^We  have 
said,  in  a  general  way,  that  the  road  must  be  of  the  width  prescribed 
by  statute,  but  it  is  necessary  to  treat  this  subject  more  particularly, 
since  it  is  one  of  considerable  importance.  It  is  essential  that  the  road 
should  be  of  the  width  prescribed,^'  but,  unless  timely  objection  ia 

ents,  22  Ind.  App.  557,  53  N.  E.  665.  &c.  R.  Co.,  154  Pa.  St.  475,  25  Atl. 

Acts  amounting  to  an  Implied  con-  1082. 

sent  have  been  held  to  be  a  waiver  "^Carris  v.  Com'rs  of  Waterloo,  2 

of  the  benefit  of  the  statute.    Ches-  Hill  (N.  Y.)   443;   Hagner  v.  Penn- 

apeake  &c.  R.  Co.  v.  Pack,  6  W.  Va.  sylvania  &c.  R.  Co.,  154  Pa.  St.  475, 

397.     See  also,  Meron  Gravel  Co.  v.  25  Atl.  1082;    Morris  v.  Schallsville 

Pearson,  33  Ind.  App.  174,  69  N.  B.  &c.  R.  Co.,  4  Bush   (Ky.)   448.     But 

694,  71  N.  B.  54.  see   Briggs   v.   Labette   County,   39 

^  Chase  v.  Cochran,  102  Me.  431,  Kan.  90,  17  Pac.  331. 

67  Atl.  320.  ==  Cyr  v.  Dufour,  62  Me.  20. 

=>  Ballou  V.  Blder,  95  Iowa  693,  64  "  In  re  Road  in  Lackawanna  Tp., 

N.  "W.  622;  Hagner  v.  Pennsylvania  112  Pa.  St.  212,  3  Atl.  848;  Erwin  v. 
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made,  user  may  obviate  the  objection  that  the  road  does  not  in  this 
respect  conform  to  the  requirements  of  the  statute.  Although  the 
statute  is  not  complied  with  as  to  the  width  in  laying  out  the  road, 
still,  if  there  is  a  user  for  a  considerable  period  of  time,  the  road  will 
be  deemed  a  public  one,  rightfully  open  to  the  use  of  the  public.^'  The 
presumption,  in  the  absence  of  countervailing  facts,  is  that  the  high- 
way officers  have  obeyed  the  law  and  have  laid  out  a  road  of  the  re- 
quired width.^^  Thus,  under  a  statute  conferring  authority  to  lay  out 
two  classes  of  roads,  one  class  two  rods  in  width,  and  the  other  three 
rods  in  width,  it  was  held  that  where  the  road  opened  was  two  rods 
in  width  it  should  be  assumed  that  the  highway  oflScers  intended  to 
lay  out  and  did  lay  out  a  road  of  the  class  first  named,  although  there 
was  no  express  order  or  declaration  in  the  record  to  that  effect.^*  It 
has  also  been  held  that  where  there  is  no  evidence  of  the  width  of  the 
road  laid  out,  it  will  be  presumed  to  have  been  laid  out  as  of  the  mini- 
mum width  provided  by  law,'"  and  where  the  statute  provides  that  it 
shall  not  be  less  than  a  designated  width,  the  commissioners  may  es- 
tablish a  wider  road.^^  Between  the  minimum  and  maximum  widths 
designated  by  statute,  the  matter  is  largely,  if  not  entirely,  within  the 
discretion  of  the  commissioners  or  other  proper  ofiScials.^^  If  the  line 

Fulk,    94    Ind.   235;    White   v.    Con-  =»  French  v.   Barre,   58  Vt.  567.   5 

over,  5  Blackf.  (Ind.)  462;  Barnard  Atl.  568. 

V.  Haworth,  9  Ind.  103;   Carlton  v.  '"Hentzler   v.    Bradhury,    5    Kan. 

State,   8   Blackf.    (Ind.)    208;    State  App.    1,     47    Pac.    331;     Willis    v. 

V.  Wagner,  45  Iowa  482;    Bridgman  Sproule,    13    Kan.    257;     Pearce    v. 

V.  Town  of  Hardwick,  67  Vt.  132,  31  Town    of   Gilmer,    54    111.    25.     See 

Atl.   33.     See  also,   Sholtz  v.   Stew-  also,    Crowley   v.    Board,    14    Mont, 

art,  134  111.  App.  541.     It  is  held  in  292,  36  Pac.  313;    Town  of  Sumner 

a  strongly  reasoned  opinion  that  the  v.  Peebles,  5  Wash.  St.  471,  32  Pac. 

failure  to  make  the  way  of  the  pre-  221,    1000.      And    in    Schneider   v. 

scribed  width   does  not  render  the  Brown  Tp.,  142  Mich.  45,  105  N.  W. 

proceedings  void,  and  that  they  can-  13,  it  was  held  that  the  statutory 

not   be   impeached   in   a   collateral  provision  fixing  the  minimum  width 

proceeding.     Knowles  v.  Muscatine,  of  highways  supported  the  presump- 

20   Iowa  248;    Mallory  v.  Montgom-  tion   that  a  highway   continued   at 

ery,  48  Iowa  681;  Davenport  Mutual  such  uniform  width  even  where  it 

Savings  Assn.  v.  Schmidt,  15  Iowa  crossed  a  ravine. 

213;    Chicago  &c.  R.  Co.  v.  Sutton,  =' Brown  v.  Tp.  Board,  109  Mich. 

130  Ind.  405,  30  N.  E.  291.    We  in-  557,  67  N.  W.  566. 

cline  to  concur  in  the  doctrine  of  '^  In  re  Essex  ave.,  121  Mo.  98,  25 

these  cases.  S.   W.    891.     See   generally,    In   re 

"Highway    Com'rs    v.    Harrison,  Adolph,  102  App.  Div.   (N.  Y.)   371, 

108    111.    398.     See   also.   Baker   v.  92  N.  Y.  S.  841,  aff'd  in  186  N.  Y. 

Hogaboom,  12  S.  Dak.  405,  81  N.  W.  547.  79  N.  E.  1100;   Hab  v.  City  of 

730.  Georgetown,  46  Wash.  642,  91  Pac. 

^See  Cushing  v.  Webb,  102  Me.  10. 
157,  66  Atl.  719;  Buchanan  v.  James 
130  Ga.  546,  61  S.  E.  125,  126. 
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of  a  road  is  changed,  the  road  as  changed  will  be  presumed,  in  the  ab- 
sence of  anything  to  the  contrary,  to  be  of  the  same  width  as  it  was 
originally.^^  Where  the  statute  definitely  and  imperatively  fixes  the 
width  of  a  road,  a  line  surveyed  and  described  as  the  center  line  of 
the  road  or  street  will  give  its  dimensions  with  sufficient  accuracy  to 
justify  the  ministerial  officers  in  opening  and  preparing  it  for  travel. 
The  reason  for  this  rule  is  apparent,  for  if  the  width  is  definitely  and 
decisively  iixed  by  law,  and  the  center  line  is  accurately  given,  there  can 
be  no  difificulty  in  laying  out  a  road  of  the  proper  width.^* 

§  437.  (383)  Way  must  be  opened  on  line  described — Effect  of  de- 
viation.— ^The  public  way  must  be  surveyed,  opened  and  worked  on  the 
line  described  in  the  application  and  order  in  all  cases  where  its  ex- 
istence is  asserted  solely  upon  an  order  of  a  board  of  commissioners  or 
other  like  tribunal.  ^°  An  unimportant  deviation  from  the  line  de- 
scribed in  the  petition  or  order  will  not,  as  a  general  rule,  be  fatal  to 
the  existence  of  the  highway.  ^°  A  substantial  compliance  will,  in  most 
cases,  be  sufficient.    There  may  be  cases,  especially  with  respect  to 


"'Wakeman  v.  Wilbur,  147  N.  Y. 
657,  42  N.  B.  341;  Town  of  Sumner 
v.  Peebles,  5  Wash.  St.  471,  32  Pac. 
221,  1000. 

=*  Tucker  v.  Rankin,  15  Barb.  (N. 
Y.)  471;  Van  Bergen  v.  Bradley,  36 
N.  Y.  316;  People  v.  Com'rs  of  Red 
Hook,  13  Wend.  (N.  Y.)  310;  Her- 
ri ck  V.  Stover,  5  Wend.  (N.  Y.)  581; 
Lawton  v.  Com'rs,  2  Caines  (N.  Y.) 
179;  People  v.  Com'rs  of  Salem,  1 
Cow.  (N.  Y.)  23.  See  also.  Rose  v. 
Kansas  City  &c.  Co.,  128  Mo.  135,  30 
S.  W.  518;  Crowley  v.  Board,  14 
Mont.  292,  36  Pac.  313;  Brown  v. 
Sams,  119  Ga.  22,  45  S.  E.  719;  Ter- 
rell V.  Tarrant  County,  8  Tex.  Civ. 
App.  563,  28  S.  W.  367.  See  also, 
Quinn  v.  Baage,  138  Iowa  426,  114 
N.  W.  205;  Buchanan  v.  James,  130 
Ga.  546,  61  S.  B.  125,  127  (citing 
text). 

"Halverson  v.  Bell,  39  Minn.  240, 
39  N.  W.  324;  Deere  v.  Cole,  118 
111.  165,  8  N.  E.  303;  Parrelly  v. 
Town  of  Kane,  172  111.  415,  50  N.  B. 
118;  Ackerson  v.  Van  Vleck,  72  Iowa 
57,  35  N.  W.  332;  Phipps  v.  State,  7 
Blackf.  (Ind.)  512;  Crossley  v. 
O'Brien,  24  Ind.  325,   87  Am.  Dec. 


329.  See  also,  Whittingham  v.  Hop- 
kins, 70  N.  J.  L.  322,  57  Atl.  402. 
We  here  speak  of  both  the  final 
order  and  the  application,  and  not 
of  cases  where  the  final  order  de- 
parts from  the  petition  and  the  road 
is  opened  in  accordance  with  the 
order,  but  it  may  be  said  that  the 
weight  of  authority  is  that  the  order 
must  conform  to  the  petition. 

^  Packard  v.  Androscoggin  Co.,  80 
Me.  43,  12  Atl.  788;  Carr  v.  Berkley, 
145  Mass.  539,  14  N.  B.  746;  Gilkey 
V.  Watertown,  141  Mass.  317,  5  N. 
E.  152;  State  v.  Rapp,  39  Minn.  65, 
38  N.  W.  926.  See  also,  Crowley  v. 
Board,  14  Mont.  292,  36  Pac.  313; 
People  V.  Carman,  69  Hun  (N.  Y.) 
118,  23  N.  Y.  S.  386;  State  v.  Super- 
visors of  Town  of  Clyde,  130  Wis. 
159,  109  N.  W.  985.  Contra,  People 
v.  Village  of  Whitney's  Point,  102 
n;  Y.  81,  6  N.  E.  895.  Where  a  road 
of  designated  class  is  established  it 
cannot  be  changed  to  a  road  of  a 
different  class  without  additional 
compensation.  Woolridge  v.  East- 
land County,  70  Tex.  680,  8  S.  W. 
503. 
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urban  streets,  where  the  line  must  be  strictly  adhered  to,  for  it  is  ap- 
parent that  a  deviation  of  a  few  inches  might  cause  serious  mischief, 
but  in  the  case  of  a  rural  highway  a  deviation  of  a  few  inches,  or  of 
even  a  few  feet,  could  seldom  work  injury  to  either  the  public  or  the 
property  owner ;  still,  there  may  be  cases  where  no  deviation  should  be 
permitted  in  opening  suburban  roads.  Particular  cases  may  often  call 
for  special  rules.  Mistakes  in  ordering  the  line  to  be  opened  may  be 
corrected  within  a  reasonable  time,  provided  no  intervening  rights  have 
been  acquired  which  would  be  prejudiced  by  opening  the  road.^'^  But 
there  may  be  cases  in  which  the  public  will  acquire  the  right  to  the  way 
as  actually  laid  out  and  used  rather  than  as  originally  intended  to  be 
laid  out.^' 

§438.  (383)  Section  line  roads. — In  some  states  all  section  lines 
are  declared  by  statute  to  be  public  roads,  but  the  landowners  are  pro- 
tected in  their  constitutional  right  to  damages,  and  it  is  held  that 
the  effect  of  the  statute  is  merely  to  locate  roads  along  the  section  lines 
to  be  opened  in  the  discretion  of  the  county  commissioners  when  the 
public  good  requires,  and  that  they  cannot  be  opened  without  notice 
and  an  appraisement  of  damages.^'  But  it  is  held,  under  the  act  of 
congress  granting  a  right  of  way  for  the  construction  of  highways  over 
public  lands  not  reserved  for  public  use,  and  an  act  of  a  territory 
declaring  all  section  lines  public  roads,  that  persons  filing  on  public 
lands  take  the  same  subject  to  the  right  of  way  along  section  lines 
for  highways  and  are  not  entitled  to  compensation.^"  In  such  cases 
it  is  held  that  where  the  road  has  been  established  along  a  controverted 

"Marble  V.  Whitney,  28  N.  Y.  297;  211,     66    N.    "W.     1099;     Beatty    v. 

Walker   v.   Caywood,   31   N.   Y.   51;  Beethe,  23  Neb.  210,  36  N.  W.  494; 

Beckwith  v.  Whalen,  65  N.  Y.  322.  Throckmorton  v.  State,  20  Neb.  647, 

Public  may   open   the   road   on   the  31    N.    W.    232;     Van    Wanning    v. 

true  line  in   such   a  case.     Bice  v.  Deeter,  78  Neb.  282,  284,  110  N.  W. 

Town  of  Walcott,  64  Minn.  459,  67  703,  112  N.  W.  902.     See  and  com- 

N.    W.    360.      See    also,    Quinn    v.  pare    Board    of    Com'rs    of    Cowley 

Baage,  138  Iowa  426,  114  N.  W.  205;  County  v.  Hooker,  70  Kan.  372,  78 

Shanline  v.  Wiltsie,  70  Kan.  177,  78  Pac.    847;    Walbridge    v.    Board    of 

Pac.  436.  Com'rs  of  Russell  County,  74  Kan. 

^  State  V.  Lloyd,  133  Wis.  468,  113  341,  86  Pac.  473;  Cooper  v.  Harmon, 

N.  W.   964    (holding  also  that  this  170  Ind.  113,  83  N.  E.  704. 

worked  an  abandonment  of  the  or-  "Keen  v.  Board,  8  S.  Dak.  558,  67 

dered   layout  so   far   as  it   did   not  N.    W.    623;    Wells    v.    Pennington 

coincide  with  the  way  as  used).  See  County,  2  S.  Dak.  1,  48  N.  W.  305, 

also,  post,  §  441   (386).  39    Am.    St.    758;    Riverside   Tp.    v. 

="  Henry  v.  Ward,  49  Neb.  392,  68  Newton,  11   S.  Dak.  120,  75   N.  W. 

N.  W.  518;   Oyler  v.  Ross,  48  Neb.  899. 
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line,  it  follows  the  true  section  line  whenever  that  is  finally  deter- 
mined.*^ But  where  no  such  statute  exists,  there  is  no  presumption 
that  an  ordinary  road  followed  a  section  line  throughout  its  course 
merely  because  it  is  shoisTi  to  have  followed  it  for  a  portion  of  its 


§439.  (384)  Way  must  be  opened  within  prescribed  time. — Where 
the  statute  requires  that  the  road  shall  be  located  and  opened  for  travel 
within  a  limited  time,  the  failure  to  open  it  within  the  time  desig- 
nated may,  it  has  been  held,  operate  to  destroy  the  right  of  the  public 
to  have  the  way  thrown  open  for  travel.*^  But  slight  circumstances 
will  preserve  the  right  of  the  public,**  and,  as  we  think,  the  right 
ought  not  to  be  lost  through  the  negligent  delay  of  the  ofiBcers,  unless 
it  has  caused  special  injury  to  some  property  owner.*'  It  is  true,  as  a 
general  rule,  that  the  rights  of  the  public  are  not  lost  by  the  negligent 
omission  of  its  officers,  which  harms  no  one,  and  that  rule  should  apply 
to  cases  of  delay  in  opening  highways.*"  Natural  causes  or  legal  pro- 
ceedings may  prevent  the  opening  and  preparing  of  the  way  for  travel 
within  the  time  limited,  and  when  the  delay  is  thus  caused  the  public 
right  cannot  be  justly  regarded  as  at  an  end.  Causes  which  the  high- 
way officers  cannot  control  by  reasonable  care  and  diligence  ought  not 
to  be  permitted  to  so  operate  as  to  destroy  the  public  right.*^  The 
deprivation  of  the  right  is  really  in  the  nature  of  a  forfeiture,  and 
courts  should  deal  liberally  with  the  public.  Where  there  is  an  order 
declaring  that  a  highway  shall  be  opened  and  worked  within  a  limited 
time,  it  is  sufficient,  as  a  general  rule,  that  the  proper  officers  do  some 
work  upon  the  way  indicating  an  acceptance,  and  it  is  not  necessary 
that  the  way  should  be  fully  improved  within  the  time  limited.*'   If 

"Dowdle  V.  Cornue,  9  S.  Dak.  126,  "Impson  v.  Sac.  County  (Iowa), 

68  N.  W.  194.  See  also.  Bice  v.  Town  98  N.  W.  118,  119  (citing  text), 

of  ■Wolcott,  64  Minn.  459,  67  N.  W.  "  Humphreys  v.  Woodstown,  48  N. 

360;    Konkel  v.  Pella,  122  Wis.  143,  J.  L.  588,  7  Atl.  301.    In  the  proper 

99  N.  -W.  453;    Shanline  v.  Wiltsie,  case  a  defective  order  may  be  aided 

70  Kan.  177,  78  Pac.  436.  by  a  map  or  diagram.     Satterly  v. 

«  Seisler  v.  Smith,  150  Ind.  88,  46  Winne,  101  N.  Y.  218,  4  N.  B.  185. 

N.  B.  993.  A  highway  marked  out  on  plan  not  I 

*°  Marble  v.  Whitney,  28  N.  Y.  297;  lost  by  delay  unless  it  is  very  great.  _ 

Walker  v.   Caywood,   31  N.  Y.  51;  Badgely  v.  Bender,  3  U.  C.  K.  B.  (O. 

Beckwith  v.  Whalen,  65  N.  Y.  322;  S.)  221. 

Com'rs  V.  People,  61  111.  App.  634.  "  Wilson  v.  James,  29  Kan.  233. ; 

But  see  Shanline  v.  Wiltsie,  70  Kan.  See  also,  Ludlow  v.   Cleveland  &c.  ' 

177,  78  Pac.  436.  Com'rs  (Ky.),  45  S.  W.  660,  20  Ky. 

"Brown    v.    Robertson,    123    111.  L.  174. 

631,  15  N.  B.  30.  "  Wilcox    v.    New    Bedford,    140 
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the  order  is  mandatory  in  its  terms,  and  the  duty  of  the  officers  to 
proceed  to  open  and  survey  the  road  is  imperative,  mandate  will  lie 
to  compel  the  performance  of  such  a  duty  either  at  the  suit  of  the 
proper  public  officer  or  at  the  suit  of  a  citizen  who  has  a  special  inter- 
est in  the  road.*"  If  the  duty  is  discretionary,  mandate  will  not  lie  in 
any  event,  and  it  cannot  be  sued  out  by  an  individual  who  has  a  mere 
general  interest  inTiaving  the  way  opened  and  worked. 

§  440.   (385)  Laying  out  new  way  over  existing  way — TJser. — 

Where  the  new  way  is  laid  out,  in  whole  or  in  part,  over  an  existing 
public  way,  neither  the  public  nor  the  property  owners  can  successfully 
complain,  for,  in  such  a  case,  there  is,  in  fact,  no  second  seizure  nor 
any  new  use."*"  Whether  the  old  way  shall  form  part  of  the  new  is  a 
matter  to  be  determined  by  the  highway  officers  to  whom  the  authority 
to  lay  out  roads  or  streets  is  delegated.^^  Where  the  road  is  established 
over  an  old  one  the  failure  to  formally  open  it  under  the  order  of  the 
highway  tribunal  does  not  take  away  the  rights  of  the  public."^  If  the 
public  actually  use  the  way  for  passage,  the  failure  of  the  officers  to 
survey  and  locate  it  under  the  order  will  not  affect  their  right  to  use 
it  as  a  public  road.°^  We  regard  the  doctrine  Just  stated  as  one  of 
wide  application,  and  we  think  that  if  proceedings  are  had  for  estab- 
lishing a  road,  and  the  public  use  the  road  substantially  as  it  is  de- 
scribed in  the  proceedings  for  a  considerable  period  of  time  without 

Mass.  570,  5  N.  E.  507;    Trotter  v.  "See   Opp  v.   Timmons,   149   Ind. 

Barrett,  164  111.  262,  45  N.  B.  149.  236,  48  N.  B.  1028. 

"  See  Knimonth  v.  Wall  Tp.  Com-  ■"  Heald  v.  Moore,  79  Me.  271,  9 

mittee,  73  N.  J.  L.  440,  63  Atl.  861.  Atl.  734;    Heddleston  v.  Hendricks, 

We  are  speaking  of  cases  where  an  52  Ohio  St.  460,  40  N.  B.  408;    Mc- 

order  has  been  made  directing  the  Clelland  v.  Miller,  28  Ohio  St.  488, 

opening   of  the   way,   for   a   citizen  489,  503. 

cannot,  in  the  absence  of  a  statute,  '"Wilson  v.  James,  29  Kan.   233. 

compel  highway  officers  to  order  the  Where  the   report  of   the   surveyor 

establishment  of  a  highway.  Where  by  whom  a  road  was  laid  out  was 

there   is   needless    or   unreasonable  dated  in  1843,  but  was  not  delivered 

delay  in   opening  a  road  or  street  until    1846,   when   it   was    recorded 

that   has    been    finally    established  without  order  of  court,  and  in  the 

mandamus  will  lie.     McLaughlin  v.  spring  of  1844  a  road  was  opened 

Municipality,  5  La.  Ann.  504;   Graff  and  used  which  corresponded  with 

V.  Baltimore,  10  Md.  544;   Whiting  that  described  in  the  report,  it  was 

V.  Boston,  106  Mass.  89.  held  that  the  legality  of  the  high- 

">»  People  V.  Com'rs  of  Milton,  37  way    depended    on    the    dedication. 

N.  Y.  360;  Com'rs  of  Wabaunsee  Co.  State  v.  Stillwell,  50  N.  J.  L.  530,  14 

V.  Bisby,  37  Kan.  253,  15  Pac.  241;  Atl.  563.    We  regard  the  conclusion 

Wells  V.  County  Com'rs,  79  Me.  522,  as  correct,  but  think  the  highway 

11  Atl.  417.  exists  by  prescription  rather  than 

dedication. 
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objection  from  the  property  owners,  at  should  be  adjudged  that  the 
interested  parties  have  given  construction  and  effect  to  the  proceedings 
by  their  acts.  Such  cases  are  closely  analogous  to  cases  where  parties 
give  force  and  construction  to  incomplete  or  ambiguous  instruments 
by  acts  done  under  them,  and  there  is  no  valid  reason  why  the  fa- 
miliar rule  which  prevails  in  such  cases  should  not  be  applied  in  high- 
way cases  where  parties  expressly  or  impliedly  acquiesce  in  and  give 
construction  to  proceedings  establishing  a  road  or  street.  If  an  ob- 
jection is  seasonably  made,  and  made  in  an  appropriate  way,  then,  of 
course,  the  doctrine  stated  cannot  govern. 

§  441.   (386)  When  user  determines  course  and  limits  of  way. — If 

the  location  of  the  way  is  indefinite  and  uncertain,  but  there  has  been 
a  user  of  a  way  answering  in  a  general  manner  to  the  line  described,  the 
user  will  ordinarily  determine  the  limits  and  boundaries  of  the  road.°* 
The  line  opened  by  the  highway  officers,  and  used  by  the  public  with- ' 
out  objection  from  the  property  owners,  may  be  regarded  as  the  road 
established,  although  it  may  deviate  somewhat  from  the  line  described 
in  the  order.^'  If  public  user  has  located  a  way  under  color  of  an  order 
laying  it  out,  the  fact  that  the  highway  officers  charged  with  the  duty 
of  surveying  it  and  of  preparing  it  for  the  public  use  fail  to  dis- 
charge their  duty  will  not  destroy  the  character  of  the  way  as  a  pub- 
lic road.^'  In  affirming  this  we  are  not  unmindful  of  the  rule  that  a 
way  does  not  become  a  road  or  street  without  acceptance  by  the  proper 
local  authorities,  but,  on  the  contrary,  we  have  fully  kept  that  rule 
in  mind;  nevertheless,  we  are  clear  that  the  previous  order  takes  the 
place  of  a  subsequent  acceptance,  and,  in  all  material  respects,  oper- 
ates as  such  an  acceptance.  It  may  be  true  that,  if  there  was  such  a 
plain  and  wide  departure  from  the  order  as  to  rebut  the  inference  that 
the  user  was  under  color  of  the  order  and  authorized  by  it,  a  different 
rule  would  prevail,  but  if  the  user  is  substantially  of  the  line  de- 
scribed in  the  order  it  would  create  a  public  way. 

"  State  V.  Van  Derveer,  47  N.  J.  L.  "^  Glenn  v.  Commonwealth  (Pa.), 
259;  Ehret  v.  Kansas  City  &c.  R.  5  Cent.  Rep.  492;  Savannah  v.  Han- 
Co.,  20  Mo.  App.  251;  Taeger  v.  cock,  91  Mo.  54,  8  West.  Rep.  248; 
Riepe,  90  Iowa  484,  57  N.  W.  1125;  Hancock  v.  Borough,  148  Pa.  St. 
Dodson  V.  State  (Tex.  Crlm.  App.),  635,  24  Atl.  88. 
49  S.  W.  78;  Western  Railroad  v.  » Brown  y.  Kansas  City  &c.  R. 
Alabama  &c.  R.  Co.,  96  Ala.  272,  11  Co.,  20  Mo.  App.  427;  Hart  v.  Town 
So.  483,  485,  17  L.  R.  A.  474  (quoting  of  Red  Cedar,  63  Wis.  634,  24  N.  W. 
text).  Compare  Wakeman  v.  Wil-  410. 
bur,  147  N.  Y.  657,  42  N.  B.  341. 
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§  442.  (387)  Change  of  way  established  by  user. — A  road  estab- 
lished by  user,  although  on  a  line  entirely  different  from  that  described 
in  the  order,  cannot,  after  the  lapse  of  a  long  period  of  time,  be 
changed  except  by  proceedings  in  accordance  with  the  statute."^  Where 
the  rights  of  the  public  and  of  the  property  owners  are  fixed  by  user 
for  a  sufficient  length  of  time  or  by  dedication  and  acceptance,  the 
way  cannot  be  changed  except  in  the  manner  provided  by  law.°' 
Abutting  landowners  cannot  change  a  highway  upon  the  ground  that 
the  new  road  is  shorter  and  better  than  the  old  one.°*^ 

§443.  (388)  Consent  of  owner. — In  some  of  the  states  the  statutes 
provide  that  roads  may  be  opened  through  private  property  if  the 
owners  consent,  and  the  question  has  arisen  whether  the  consent  evi- 
denced by  a  parol  statement  or  agreement  is  sufficient.  The  rule  sanc- 
tioned by  the  decided  cases  is  that  a  verbal  consent  is  all  that  is  re- 
quired.^^  It  is  somewhat  difficult  to  reconcile  this  doctrine  with  the 
rules  that  an  easement  is  an  interest  in  land  and  that  a  way  consti- 
tutes an  incumbrance,""  but  possibly  it  may  be  done  on  the  ground 
that  a  parol  dedication  is  valid.  If  the  consent  is  acted  upon  and  the 
highway  officers  expend  money  in  improving  the  road,  or  individuals 
acquire  rights  on  the  faith  that  the  road  legally  exists,  then  there  can 
be  no  doubt  that  the  property  owner  ought  to  be  estopped  from  deny- 
ing the  validity  of  the  proceedings  founded  on  his  consent.  The  con- 
sent of  a  landowner,  however,  to  a  private  road  over  his  land  is  not  a 
consent  to  a  public  road,  and  is  not  of  itself  a  waiver  of  his  rights 
where  a  public  road  is  sought  to  be  established.*^ 

§  444.  (389)  Removal  of  fences — Notice. — Many  of  the  statutes 
provide  that  where  the  opening  of  a  highway  to  travel  will  require  the 

"  Lemasters  v.  State,  10  Ind.  391;  P.  443.    The  owner  cannot  withdraw 

Regina  v.  Hunt,  17  U.  C.  C.  P.  443;  his  dedication  or  consent.     Marratt 

Pearce  v.  Gilmer,   54   111.   25;    Han-  v.  Deihl,  37  Iowa  250. 

cock  v.  Borough,  148  Pa.  St.  635,  24  "'a  Gross  v.  McNutt,  4  Idaho  286, 

Atl.    88.      See   Patton   v.    State,    50  38  Pac.  935. 

Ark.  53,  6  S.  "W.  227;    Missouri  Pa-  "'People  v.  Goodwin,  5  N.  Y.  568; 

cific  R.  Co.  V.  Lee,  70  Tex.  496,  7  S.  People  v.  Albright,  23  How.  Pr.   (N. 

W.  857;    Langdon  v.   State,  23  Neb.  Y.)    306.     Consent  of  state  may  be 

509,  37  N.  W.  79;    McNair  v.  State,  given    after    highway    is    laid    out. 

26  Neb.   257,   41   N.  W.  1099;    Hed-  Clarke  v.  Town  Council,  18  R.  I.  283, 

dleston   v.    Hendricks,    52    Ohio    St.  27  Atl.  336. 

460,  40  N.  E.  408;   Dodson  v.  State  ™  Browne  Statute  of  Frauds   (4th 

(Tex.  Crim.  App.),  49  S.  W.  78.    See  ed.),  §  232. 

also  and  compare,  ante,  §§  201,  202.  "'  Pagel  v.  Board,  17  Mont.  586,  44 

■»  Malloch  v.  Anderson,  4  U.  C.  Q.  Pac.  86. 
B.  481;  Regina  v.  Hunt,  17  U.  C.  C. 
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removal  of  fences  before  tlie  ministerial  officers  attempt  to  enforce  the 
order,  a  specified  notice  must  be  given  the  owner  whose  fences  must 
be  removed,  and  where  there  are  such  statutory  provisions  it  is  the 
duty  of  such  officers  to  give  the  required  notice.'^  The  failure  to  give 
the  notice  will  not  invalidate  the  order  establishing  the  road,  but  the 
officer  who  undertakes  to  open  the  road  without  giving  the  notice  re- 
quired will  be  a  trespasser  ab  initio,  since  he  will  be  regarded  as  hav- 
ing abused  the  authority  conferred  upon  him  by  the  law."^  It  has  been 
held  that  such  a  notice  is  not  invalid  for  erroneously  reeitiag  the  date 
of  the  order  laying  out  the  highway  where  the  mistake  was  manifestly 
a  clerical  error  and  could  not  have  misled  the  landowner."* 

§  445.  (390)  Duties  and  liabilities  of  highway  officers. — It  is  es- 
sential to  the  protection  of  the  ministerial  officer  that  the  line  of  the 
road  be  laid  out  with  reasonable  certainty,  for  his  authority  to  open  a 
highway  for  travel  is  limited  to  that  described,  and  if  he  attempts  to 
open  one  not  described  with  reasonable  certainty  he  is  in  danger  of 
being  held  liable  as  a  trespasser."^  The  officer  will  be  protected  if  the 
way  is  described  so  that  it  can  be  located  on  the  correct  line  by  a  com- 
petent surveyor  and  there  is  jurisdiction  to  make  the  order,  although 
the  proceedings  may  not  be  regular."®  In  opening  a  road  or  in  taking 
materials  under  an  order  made  by  the  proper  officers,  it  is  the  duty  of 
the  ministerial  officer  to  use  ordinary  care  to  prevent  injury  to  private 
property."^  Where  an  award  of  damages  leaves  in  the  owner  the  option 

"^Kelley  v.  Horton,  2  Cow.  (N.  T.)  apply  to  acts  done  within  the  limits 

424.  of  a  highway  established  hy  user. 

«■  Rutherford    v.    Davis,    95    Ind.  Miller  v.  Silsby,  8  N.  H.  474.    As  to 

245;    Ruston  v.   Grimwood,   30   Ind.  when  Injunction  will  lie,  see  Cum- 

364.    See  also,  Robinson  v.  Winch,  mings  v.   Kendall   Co.,  7   Tex.   Civ. 

66  Vt.  110,  28  Atl.  884;  White  v.  In-  App.  164,  26  S.  W.  439.    As  to  crim- 

habitants  of  Foxborough,  151  Mass.  inal  liability  of  oflScer,  see  Common- 

28,  23  N.  E.  652;  Hopkins  v.  Contra  wealth  v.  Johnson,  134  Pa.  St.  635, 

Costa  County,  106  Cal.  566,  39  Pac.  19  Atl.  803. 

933;    Taylor  v.  Marcy,  25  111.   518;  "Yeager    v.    Carpenter,    8    Leigh 

Case  V.  Thompson,  6  Wend.  (N.  Y.)  (Va.)  454,  31  Am.  Dec.  665;  Rousey 

634;  Kellar  v.  Earl,  98  Wis.  488,  74  v.  Wood,  57  Mo.  App.  650;   Rose  v. 

N.  W.  364.  Kansas  City  &c.  Co.,  128  Mo.  135,  30 

"  Morris  v.  Edwards,  132  Wis.  91,  S.  W.  518.    But  see  Peed  v.  Barker, 

112  N.  W.  248,  also  holding  that  the  61  Mo.  App.  556. 

notice  was  sufficient  as  to  time.  "  Dovaston   v.    Payne,    2    H.    Blk. 

"'Guptail    V.    Teft,    16    111.    365;  527;    Stackpole  v.  Healy,   16   Mass. 

Beckwith  v.  Beckwith,  22  Ohio  St.  33,  8  Am.  Dec.  121n;   Cool  v.  Crom- 

180;    Beyer  v.  Tanner,  29  111.  135;  met,  13  Me.  250;   Wight  v.  Phillips, 

Barnard   v.   Haworth,   9   Ind.   103;  36  Me.  551;    Campbell  v.  Kennedy, 

Beardslee  v.  French,  7  Conn.  125,  18  34  Iowa  494. 
Am.   Dec.   86.     This  rule  does  not 
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of  removing  buildings,  he  may  waive  the  right,  and  if  he  does  waive  it, 
he  cannot  treat  the  officer  as  a  trespasser,  who,  acting  under  authority 
of  the  order,  does  remove  them."* 

§446.  (391)  Piling  and  recording  order  to  lay  out  way. — The 

courts  hold  with  considerable  strictness  that  the  statutory  requirements 
in  regard  to  recording  the  order,  or  filing  it  with  the  designated  offi- 
cers, must  be  complied  with,  and  some  of  the  cases  go  so  far  as  to  hold 
that  a  failure  to  comply  with  the  statute  in  this  respect  will  prevent 
the  opening  of  the  way  to  travel."^  We  think  that  unless  the  statute 
makes  the  filing  or  recording  of  the  order  within  a  specified  time  a  con- 
dition precedent  to  the  right  to  open  the  way,  and  contains  negative 
restraining  words,  the  officers  may,  by  subsequently  filing  or  recording 
the  order,  proceed  to  open  and  prepare  the  way  for  travel.^"  The  order 
is  the  authority  and  the  recording  or  filing  is  merely  for  the  purpose 
of  imparting  notice,  and  we  can  see  no  valid  reason  why  the  failure 
to  record  or  file  the  order  within  the  time  designated  should  be  held 
to  overthrow  or  render  nugatory  the  judgment.  Of  course  there  must 
be  some  record,  and  where  the  tribunal  is  a  temporary  one  and  has 
no  record,  then  the  filing  or  recording  of  the  order  with  some  officer 
who  has  custody  of  public  records  is  indispensably  necessary.  , 

§447.  (392)  Proof  of  establishment  of  highway. — Where  there  has 
been  long  continued  user,  it  is  not  necessary,  in  order  to  entitle  the 
party  claiming  that  a  public  road  exists  to  introduce  parol  evidence, 
to  first  prove  that  there  is  no  record.'^  It  is  held  that  the  right  of 
the  public  is  an  easement  and  that  its  character  as  a  public  easement 
may  be  proved  by  reputation.'^  Where  an  order  is  made  and  filed  but 
subsequently  lost,  its  loss  will  not  defeat  the  rights  of  the  public  in 

«=Gay  V.  Bradstreet,  49  Me.  580,  Fenwick  Hall  v.  Town  of  Old  Slay- 

77  Am.  Dec.   272;    Mussey  v.  Cum-  brook,  69  Conn.  32,  36  Atl.  1068.  The 

mlngs,  34  Me.  74.  description  required  to  be  recorded 

"Prescott  V.  Beyer,  34  Minn.  493,  may    be   made    sufficiently    certain 

26  N.  W.  732;  Dolphin  v.  Pedley,  27  and  definite  by.  the  aid  of  a  map. 

Wis.    469;    Com'rs   of   Lawndale  v.  Kansas  City  &c'.  R.  Co.  v.  Story,  96 

Barry,    66    111.    496;    Cole   v.    Van  Mo.  611,  10  S.  "W.  203. 

Keuren,  6  Thomp.  &  C.  (N.  Y.)  480.  "  Mosier  v.  Vincent,  34  Iowa  478. 

See  generally.  State  v.  Miller,  110  '^Hampson  v.   Taylor    (R.   I.),   3 

Mo.  App.  542,  85  S.  W.  912;   Qulnn  New  Eng.  Rep.  640.    But  see  Hoff- 

V.  Baage,  138  Iowa  426,  114  N.  W.  man   v.   City  of  Port   Huron,   110 

205.  Mich.  616,  68  N.  W.  546. 

"  Frame  v.  Boyd,  35  N.  J.  L.  457; 
32 — Elliott  R.  and  S. 
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the  way  laid  out/'  It  is  held  that  the  record  of  the  order  and  pro- 
ceedings will  not  he  snfBcient  to  prove  the  establishment  of  the  way 
unless  it  appears  that  there  was  jurisdiction^*  This  doctrine  cannot  be 
accepted  without  some  qualification,  for,  if  the  court  making  the  order 
is  one  of  general  jurisdiction,  the  presumption  will  be  in  favor  of  its 
jurisdiction  if  the  record  is  silent ;  nor  do  we  think  it  can  apply  where 
ofiicers  assuming  to  act  under  the  order  have  thrown  open  the  way  and 
the  public  have  used  it  without  objection  from  the  owners  of  the  fee. 
Where  a  road  was  laid  out  along  a  township  line  and  fenced  and  used 
for  a  number  of  years  it  was  presumed  to  be  correctly  located  and 
proof  of  such  facts  was  held  sufficient  to  show,  prima  facie  at  least, 
the  existence  of  a  highway  along  the  route  so  fenced  and  improved.'" 

§  448,  (393)  Collateral  attack. — ^Where  the  question  As  to  the  right 
to  use  a  road  is  made  by  one  prosecuted  for  obstructing  the  way  and 
who  is  not  an  adjoining  or  adjacent  landowner,  it  is  enough  to  prove 
that  there  was  jurisdiction  of  the  general  subject  and  that  there  is 
an  order  in  due  form,  for  such  a  person  ought  not  to  be  allowed,  in  a 
collateral  mode,  to  present  objections  grounded  upon  irregularities  in 
the  proceedings.'^  If  such  a  person  can  show  that  the  proceedings  were 
taken  without  authority,''  then  he  may  defeat  a  prosecution  or  an 
action,  but  we  cannot  conceive  how,  on  principle,  he  can  be  allowed 
to  prevail  in  a  collateral  attack  where  there  was  not  an  entire  want  of 
jurisdiction.  Nor  can  any  one,  whose  special  rights  as  a  landholder 
have  not  been  invaded,  collaterally  question  the  validity  of  the  pro- 
ceedings -wrhere  there  has  been  user  by  the  public  and  no  objection  is 
made  by  the  landovmers,  for  it  is  quite  clear  that  such  a  person  would 
have  no  right  to  treat  the  officers  who  opened  the  way  under  color  of 

™  State  V.  O'Laughlin,  29  Kan.  20.  Iowa  689,   56  N.  W.  400;    State  v. 

See  also,  Banse  v.  Town  of  Clark,  69  Joyce,  121  N.  Car.  610,  28  S.  B.  366. 

Minn.  53,  71  N.  W.  819.  See   also,    Illinois    Cent.    R.    Co.   v. 

"McBurney   v.   Graves,    66    Iowa  Swalm,   83   Miss.   631,   36   So.  147; 

314,  23  N.  W.  682.    See  also,  Penick  Kelley  v.  State,  46  Tex.  Cr.  App.  23, 

V.  Morgan  County,  131  Ga.  385,  62  S.  80  S.  W.  382.     In  Marvin  v.  Pardee, 

E.  300.  64   Barb.    (N.   Y.)    353,   a   difCerent 

"  Council  Grove  Tp.  v.  Bowman,  doctrine  seems  to  be  laid  down,  but 

76  Kan.  563,  92  Pac.  550.    See  also,  we  regard  the  decision  in  that  case 

Penick  v.  Morgan  County,  131  Ga.  as  erroneous. 

385,  62  S.  B.  300.  "  State  v.  Weimer,  64  Iowa  243, 

™  State  V.  Robinson,  28  Iowa  514;  20  N.  W.  171;    State  v.   Berry,  12 

Campbell  v.  Kennedy,  34  Iowa  494;  Iowa  58;  Alcott  v.  Acheson,  49  Iowa 

State  V.  Minneapolis  &c.  R.  Co.,  88  569. 
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the  proceedings  as  mere  trespassers.'''  If  the  landowners  do  not  see 
proper  to  object,  the  officers  may,  as  against  one  who  has  no  other  right 
than  that  of  a  traveler,  proceed  to  open  and  use  the  way  ordered  to  be 
established,  although  the  proceedings  may  be  so  defective  as  to  fall 
before  a  direct  attack  made  by  one  who  has  a  special  interest  in  the 
matter.  There  is  a  palpable  difference  in  principle  between  a  case  in 
which  the  landowner  resists  the  opening  and  use  of  the  way,  and  a 
case  wherein  the  only  interest  of  the  party  resisting  the  right  to  open 
and  maintain  the  way  is  that  included  in  the  general  privilege  com- 
mon to  all  citizens  of  passing  and  repassing,  and  the  distinction  should 
be  observed  in  practice.'^  Where  there  is  color  of  authority  to  open  the 
road,  and  no  objection  is  interposed  by  those  having  a  special  inter- 
est, the  natural  presumption  is  that  the  landowners  have  acquiesced 
in  the  proceedings,  and  this  presumption  ought  to  stand,  at  least,  as 
a  prima  facie  case.  If  it  does  so  stand,  then  the  officers  who  execute 
the  order  cannot  be  held  to  be  trespassers.'" 

§  449.  (394)  Injunction. — ^The  principle  established  by  the  deci- 
sions in  analogous  cases  justifies  the  conclusion  that  where  the  open- 
ing of  the  road  or  street  for  travel  would  involve  a  considerable  ex- 
penditure of  money,  and  there  is  neither  jurisdiction  of  the  subject 
nor  an  adequate  l^al  remedy,  a  taxpayer  may  restrain  the  officers 
from  opening  the  road  or  street  by  injunction.'^  A  taxpayer  has  such 
a  special  interest  in  preventing  the  use  of  the  public  funds  for  an  un- 

"If  the  way  is  one  which  cannot  Bank,  1  Abbott's  N.  Cas.    (N.  Y.) 

be  used  because  of  natural  obstacles,  157;   State  v.  Saline  Co.,  51  Mo.  350, 

it  has  been  held  that  a  prosecution  11  Am.  454;   Hooper  v.  Ely,  46  Mo. 

for  obstructing  it  will  not  lie  until  505;    Harney  v.  Indianapolis  &c.  R. 

such  obstacles  are  removed.     State  Co.,  32  Ind.  244;  Port  v.  Russell,  36 

V.  Shinkle,  40  Iowa  131.  Ind.  60,  10  Am.  Rep.  5;   McAden  v. 

"  This  distinction  is  asserted  and  Jenkins,  64  N.  Car.  796;    First  Na- 

enforced  In  the  case  of  State  v.  Hoi-  tional  Bank  &c.  v.  Cook,  77  111.  622; 

man,  40  Minn.  369,  41  N.  W.  1073,  Brandirff  v.  Harrison  Co.,   50  Iowa 

and   Kimball    v.    Homan,    74    Mich.  164;    DuPage   Co.   v.   Jenks,   65   111. 

699,  42  N.  W.  167.    As  to  when  the  275;    Lebanon  &c.   Co.  v.   Ohio   &e. 

landowner  may  maintain  an  action  R.  Co.,  77  111.  539;    Wade  v.  Rich- 

of  trespass,   see  Keifer  v.   City   of  mond,  18  Gratt.  (Va.)  583;  Douglass 

Bridgeport,    68   Conn.   401,   36   Atl.  v.  Placervllle,  18  Cal.  643;   Stevens 

801.  v.  Railroad  Co.,  29  Vt.  546;  Gifford 

^'See  Robinson  v.  Winch,  66  Vt.  v.  Railroad  Co.,  10  N.  J.  Eq    171' 

110,  28  Atl.  884.  Baltimore  v.  Gill,  31  Md.  375;  New 

^Crampton  v.   Zabriskie,   101   U.  London  v.  Brainard,  22  Conn.  552; 

S.  601,  25  L.  ed.  1070;  Normand  v.  City  of  Richmond  v.  Davis,  103  Ind. 

Otoe  Co.,  8  Neb.  18;  Ayres  v.  Law-  449,  3  N.  B.  130. 
rence,    59   N.   Y.    192;    Hulburt   v. 
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lawful  purpose  as  entitles  him  to  maintain  an  injunction  against  the 
officers  who  threaten  to  make  such  a  use  of  public  funds  raised  by  tax- 
ation. Courts  are  reluctant  to  interfere  by  injunction  with  the  acts 
of  municipal  officers,  and  will  not  do  so  where  there  is  nothing  more 
than  a  mere  irregularity  in  the  proceedings  establishing  or  opening 
a  street.^^  The  authorities  are  generally  agreed  that  where  there  is 
a  plain  and  adequate  remedy  at  law  injunction  will  not  lie,*^  but  there 
is  much  diversity  of  opinion  as  to  what  shall  be  deemed  a  complete  and 
adequate  legal  remedy.  Where,  however,  there  is  some  legal  remedy, 
but  it  is  clearly  inadequate  to  give  the  relief  to  which  the  complainant 
is  entitled,  he  may  have  an  injunction.'*  A  mere  general  interest  in 
the  matter  as  a  member  of  the  community  will  not  entitle  a  party  to 
an  injunction  to  prevent  the  opening  of  a  public  road ;  it  must  appear 
that  he  has  a  special  right  of  which  there  will  be  an  infraction  caus- 
ing him  loss  unless  an  injunction  issues.*"  Where  a  party  seeks  an  in- 


=^  Sheldon  v.  School  Dist,  25 
Conn.  224;  Holmes  v.  Jersey  City,  1 
Beas.  (N.  J.)  299;  Cross  v.  Mayor, 
3  C.  E.  Green  (N.  J.  Eq.)  305; 
Tainter  v.  Mayor,- 4  C.  B.  Green  (N. 
J.  Eq.)  46;  Bauble  v.  Ossman,  142 
Mo.  499,  44  S.  W.  338. 

«»Dows  V.  City  of  Chicago,  11 
Wall.  (U.  S.)  108,  20  L.  ed.  65; 
Hutchinson  v.  Lowndes  County,  131 
Ga.  637,  62  S.  E.  1048;  Throener  v. 
Board  of  Supervisors  of  Cuming 
County,  82  Neb.  453,  118  N.  W.  92; 
Commonwealth  v.  Wellsboro  &c.  Co., 
35  Pa.  St.  152;  Hyatt  v.  Bates,  35 
Barh  (N.  Y.)  308;  Albany  &c.  Co. 
V.  Brownell,  24  N.  Y.  345;  Dodd  v. 
Hartford,  25  Conn.  232;  Milwaukee 
Iron  Co.  V.  Hubbard,  29  Wis.  51; 
Masters  v.  McHolland,  12  Kan.  17; 
Simg  V.  City  of  Frankfort,  79  Ind. 
446;  Cason  v.  Harrison,  135  Ind. 
330,  35  N.  E.  268;  Rassier  v.  Grim- 
mer, 130  Ind.  219,  28  N.  B.  866; 
Dana  v.  Craddock,  66  N.  H.  593,  32 
Atl.  757;  Fisher  v.  Carpenter,  57  N. 
H.  569,  39  Atl.  1018;  Mayor  v.  Mark- 
ham,  23  Ga.  402.  The  statutory  or 
legal  remedy  must  be  first  ex- 
hausted, or  it  must  be  shown  that  it 
is  inadequate.  Nichols  v.  Salem,  14 
Gray  (Mass.)  490;  Reckner  v.  War- 
ner, 22  Ohio  St.  275;  Parham  v. 
Justices,  9  Ga.  341;  Prevert  v.  Fin- 
rock,   31   Ohio    St.   621.     See   also, 


Olson  v.  Town  of  Curran,  137  Wis. 
380,  119  N.  W.  101. 

"Watson  v.  Sutherland,  5  Wall. 
(U.  S.)  74,  18  L.  ed.  580;  English  v. 
Smock,  34  Ind.  115,  7  Am.  Rep.  215; 
Bishop  V.  Moorman,  98  Ind.  1,  49 
Am.  Rep.  731;  Keene  v.  Bristol,  26 
Pa.  St.  46.  In  the  case  first  cited 
the  supreme  court  of  the  United 
States  said:  "It  is  not  enough  that 
there  is  a  remedy  at  law;  it  must  be 
plain  and  adequate,  or,  in  other 
words,  as  efficient  and  practical  to 
the  ends  of  justice,  and  its  prompt 
administration,  as  the  remedy  in 
equity."  It  seems  to  us  that  the 
tendency  of  modern  thought  is  to 
extend  the  remedy  by  injunction, 
and  this  we  believe  to  be  wise  and 
expedient.  3  Pomeroy  Equity, 
§  1399.  See  also,  cases  cited  in 
Bishop  V.  Moorman,  supra.  For 
cases  in  which  it  has  been  held  that 
injunction  would  lie,  see  Hudson  v. 
Vories,  134  Ind.  642,  34  N.  E.  503; 
Kern  v.  Isgrigg,  132  Ind.  4,  31  N.  E. 
455;  Smith  v.  Gorrell,  81  Iowa  218, 
46  N.  W.  992,  Robson  v.  Byler,  14 
Tex.  Civ.  App.  374,  37  S.  W.  872; 
Smith  V.  Jarvis,  47  Tex.  Civ.  App. 
185,  105  S.  W.  1168. 

''Prince  v.  McCoy,  40  Iowa  533; 
Paterson  v.  Chicago  &c.  R.  Co.,  75 
111.  588.  A  taxpayer  whose  taxes 
will  be  increased  by  the  unlawful 
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junction  against  an  oflBcer  who  asserts  a  right  to  open  a  highway,  he 
must  rebut,  by  proper  averments,  the  presumption  that  the  officer  will 
exercise  due  care  and  skill.*"  Nor  will  the  opening  of  a  road  be  en- 
joined in  a  case  where  it  appears  that  an  inconsiderable  outlay  will 
prevent  the  threatened  injury.*^  The  destruction  of  valuable  property 
rights  by  raising  the  grade  of  a  street,  however,  is  more  than  a  mere 
fugitive  trespass,  and  an  injunction  will  be  awarded.** 

§  450.  (395)  Discretionary  powers  not  controlled  by  injunction. — 

It  may  not  be  so  far  outside  of  the  general  scope  of  our  discussion  as 
to  be  irrelevant  to  remark  that  the  legislative  or  discretionary  author- 
ity of  municipal  officers  will  not  be  controlled  by  injunction.*"  It  fol- 
lows from  this  generally  accepted  doctrine  that  it  is  not  until  the  mu- 
nicipal officers  attempt  or  threaten  to  execute  the  order  by  ministerial 
acts  that  the  courts  will  interfere  by  restraining  the  proceedings.  And 
of  course,  even  then  a  proper  case  must  be  made  out  for  judicial  in- 
terference."" 

§  451.  (396)  Injunction  at  suit  of  municipality  or  highway  offi- 
cers.— Injunction  is  a  remedy  which  may  sometimes  be  resorted  to  by 
the  municipality  or  highway  officers  as  well  as  by  landowners  and  tax- 
payers. It  may  lie  to  prevent  interference  with  the  opening  of  a  high- 
way as  well  as  to  prevent  the  opening  of  such  a  way.  Thus,  where  a 
landowner,  whose  right  to  build  beyond  a  certain  line  is  contested, 
hastens  to  erect  a  building  for  the  purpose  of  defeating  or  embarrass- 

expenditure  of  money  is  generally  44  Iowa  505,  24  Am.  Rep.  756;  Chi- 

regarded  as  having  such  a  special  cage  v.  Evans,  24  111.  52;    Sheridan 

interest  as  will  in  the  proper  case,  v.  Colvin,  78  111.  237;    Smith  v.  Mc- 

entitle  him  to  an  injunction.  Carty,  56  Pa.  St.  359;   City  of  Rich- 

*  Randall  v.  Christiansen,  76  Iowa  mend  v.  Davis,  103  Ind.  449,  3  N.  B. 

169,   40   N.  W.   703.     He  must  also  130;  Western  Union  Tel.  Co.  v.  New 

show  a  clear  right.    Smith  v.  Nava-  York,  38  Fed.   552,  3  L  R.  A.  449; 

sota,  72  Tex.  422,  10  S.  W.  414.  Pedrick  v.   City  of  Ripon,   73  "Wis. 

"Wilson  V.  Duncan,  74  Iowa  491,  622,  41  N.  W.  705,  3  L.  R.  A.  269; 

38  N.  W.  371.  Throener  v.  Board  of  Supervisors  of 

»*Vanderlip     v.     City     of     Grand  Cuming   County,    82    Neb.    453,    118 

Rapids,  73  Mich.  522,  41  N.  W.  677,  N.  W.  92.     Compare  State  v.  Pater- 

16  Am.   St.   597n,  3  L.  R.  A.  247n.  son,  34  N.  J.  L.  163;  State  v.  Jersey 

See  also,  Kern  v.  Isgrigg,  132  Ind.  City,  31  N.  J.  L.  575,  86  Am.  Dec. 

4,  31  N.  B.  455.  240;   Forcheimer  v.  Mobile,  84  Ala. 

"  Montgomery  Gaslight  Co.  v.  City  126,  1  So.  112. 
Council  of  Montgomery,  87  Ala.  245,        ""See  also  as  to  limits  of  court's 

6  So.  113,  4  L.  R.  A.  616;  Howard  v.  powers  on  appeal,  Alexander  v.  City 

Board,  54  Neb.  443,  74  N.  W.  953;  of   Montpelier,    81   Vt.    549,   71   Atl. 

Des  Moines  Gas  Co.  v.  Des  Moines,  720;   ante,  §§  57   (48),  419  (365). 
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ing  the  opening  of  a  street,  injunction  will  lie  at  the  suit  of  the  mu- 
nicipality."^ So,  officers  who  are  prosecuting  a  public  work  may  be 
aided  by  an  injunction  preTenting  wrongful  interference  with  their 
duties."^  And  it  is  held  that  a  state  as  well  as  a  municipality  may 
enjoin  the  obstruction  of  a  street  which  constitutes  a  public  nuisance.'^ 

"Verga  v.  Miller,  45  N.  J.  Bq.  93,  '"'Elk  County  v.  Early,  121  Pa.  St. 

15  Atl.  835.     See  also,  City  of  Mad-  496,  15  Atl.  602. 

Ison  V.  Mayers,  97  Wis.  399,  73  N.  "  Alabama  &c.  R.  Co.  v.  State,  155 

"W.  43,  65  Am.  St.  127,  40  L.  R.  A.  Ala.   491,  46   So.  468;    Hoole  v.  At- 

635n;  Drew  v.  Town  of  Geneva,  150  torney  General,  22  Ala.  190;    post, 

Ind.  662,  50  N.  B.  871,  42  L.  R.  A.  §  849  (664). 
814,  820  (citing  text). 


CHAPTER  XVIII. 


ALTEEING,   RELOCATING  AND   EECOEDING   HIGHWAYS. 


Section 

452.  What  Is  meant  by  alteration. 

453.  Statute  must  be  followed. 

454.  Application  or  petition. 

455.  Notice. 

456.  Viewers,    appraisers    and    com- 

missioners. 

457.  Ord^r  and  effect. 

458.  Appeal  and  certiorari. 

459.  Change  of  width — ^Widening. 


Section 
,460.  Vacation. 

461.  Damages  to  landowners. 

462.  Recording    highways  —  Gener- 

ally. 

463.  Ascertaining      and      recording 

highways — Procedure. 

464.  Ascertaining      and      recording 

highways — Evidence. 


§  452.  What  is  meant  by  alteration. — Statutes  sometimes  provide 
for  the  alteration,  relocation  or  change  in  highways  in  a  somewhat 
different  manner  from  their  original  establishment.  By  alteration  of 
a  highway  is  usually  meant  some  change  in  its  course,  and  it  gen- 
erally involves  to  some  extent  the  establishment  of  a  new  highway  and 
the  vacation  of  part  of  the  old,  or,  in  other  words,  the  substitution  of 
the  new  way  in  part  for  the  old.^  But  it  is  not  strictly  either  the  vaca- 
tion of  an  existing  highway  or  the  establishment  of  a  new  highway,^ 
and  is  frequently  governed  by  different  statutory  provisions  as  well 
as  different  considerations.  The  straightening  of  highways  is  usu- 
ally included,'  and  so,  to  some  extent,  at  least,  is  the  relocation,  al- 
though express  provision  is  sometimes  made  for  the  relocation  of 
highways,*  and  if  relocation  involves  establishing  an  entirely  new  road 


^  See  Harrison  v.  Milwaukee 
County,  51  Wis.  645,  8  N.  W.  731; 
Bigelow  V.  City  of  Worcester,  169 
Mass.  390,  48  N.  E.  1;  Brown  v. 
Roberts,  23  111.  App.  461;  Ponder 
V.  Shannon,  54  Ga.  187;  Bowers  v. 
Snyder,  88  Ind.  302;  People  v.  Jones, 
63  N.  Y.  306;  Conrad  v.  Lewis 
County,  10  W.  Va.  784. 

^Thompson  v.  Crabb,  6  J.  J. 
Marsh  (Ky.)  222;  Raymond  v.  Cum- 
berland County,  63  Me.  112;   Brown 


V.  Roberts,  23  111.  App.  461;  People 
v.  Jones,  63  N.  Y.  306;  In  re  Roads 
in  Londonderry  Tp.,  129  Pa.  St.  244, 
18  Atl.  123;  Vedder  v.  Marion 
County,  28  Ore.  77,  36  Pac.  535,  41 
Pac.  3.  Compare  also,  Cobe  v.  Ban- 
ton,  —Me.  — ,  76  Atl.  907. 

°  Parkhurst  v.  Vanderveer,  48  N. 
J.  L.  80,  2  Atl.  771.  See  also,  Gip- 
son  v.  Heath,  98  Ind.  100;  State  v. 
Canterbury,  40  N.  H.  307. 

*See  Stockwell  v.  Fitchburg,  110 
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departing  wholly  and  far  from  the  old  way  we  think  it  could  not  well 
be  considered  as  a  mere  alteration  within  the  meaning  of  most  of  the 
statutes. 

§  453.  Statute  must  be  followed. — Here,  as  in  the  original  estab- 
lishment of  a  highway,  the  statutory  requirements  must  be  followed. 
These  differ  considerably  in  different  jurisdictions  and  eases.  The 
governing  statute  should  be  followed  in  all  material  respects,"  and  even 
the  landowner  or  abutters  cannot  change  a  public  highway,  except  in 
the  statutorymanner,  after  it  is  once  established.*  A  statute  providing 
for  a  change  of  location  of  "any  public  highway,"  includes  highways 
that  have  become  such  by  user  for  over  twenty  years,  even  though  there 
is  no  record  thereof.'' 

§  454.  Application  or  petition. — Proceedings  for  the  alteration  of 
a  highway  are  usually  commenced  by  filing  an  application  or  petition 
therefor.  It  must  be  signed  by  the  number  of  persons  required  by 
statute  and  having  the  necessary  statutory  qualifications.®  It  should 
also  contain  the  allegations  required  by  the  statute  and  show  with 
reasonable  certainty  the  change  or  alteration  to  be  made.  In  order 
to  do  this  it  is  generally  necessary  to  state  the  part  of  the  highway 

Mass.     305;     Richards    v.     Bristol  ton  &c.  R.  Co.,  —  Tex.  Civ.  App.  — , 

Coumty,  120  Mass.  401;  City  of  Cam-  114  S.  W.  891. 

bridge  v.  Middlesex  County,  167  'Holcraft  v.  King,  25  Ind.  352; 
Mass.  137,  44  N.  E.  1089;  Bennett  v.  Gross  v.  McNutt,  4  Idaho  286,  300, 
"Wellesley,  189  Mass.  308,  75  N.  E.  38  Pac.  935.  See  also,  Babcock  v. 
717;  Watertown  v.  Middlesex  Welsh,  71  Cal.  400,  12  Pac.  337; 
County,  176  Mass.  22,  56  N.  B.  971.  Commonwealth  v.  Dicken,  145  Pa. 
In  several  of  these  Massachusetts  St.  453,  22  Atl.  1043;  State  v.  Far- 
cases  the  question  arose  as  to  which  relly,  36  Mo.  App.  282;  Farrelly  v. 
of  two  statutes  the  proceedings  were  Town  of  Kane,  172  111.  415,  50  N.  E. 
under,  and  most  of  the  Massachu-  118;  Gray  v.  North  Versailles  Tp., 
setts  decisions  upon  the  subject  are  208  Pa.  St.  77,  57  Atl.  190. 
reviewed  in  the  last  two  decisions  'Houlton  v.  Carpenter,  29  Ind. 
above  cited,  especially  the  principal  App.  643,  64  N.  B.  939. 
and  dissenting  opinions  in  the  next  '  Taylor  v.  Lucas,  8  Blackf.  (Ind.) 
to  the  last  case.  289.  See  also,  Patton  v.  Creswell, 
» See  generally  James  v.  Hendree,  120  Ind.  147,  21  N.  B.  663 ;  Bailey 
34  Ala.  488;  Farrelly  v.  Town  of  v.  McCain,  92  111.  277;  Neis  v. 
Kane,  172  111.  415,  50  N.  B.  118;  Franzen,  18  Wis.  537.  A  request 
Pratt  V.  Lewis,  39  Mich.  7;  Hed-  by  some  of  the  signers  of  the  peti- 
dleston  v.  Hendricks,  52  Ohio  St.  tion  to  withdraw  their  names  comes 
460,  40  N.  B.  408;  Hancock  v.  Wyo-  too  late  when  made  for  the  first 
ming,  148  Pa.  St.  635,  24  Atl.  88;  time  after  the  commissioners  of 
Stanley  v.  Sharp,  1  Heisk.  (Tenn.)  highways  have  passed  upon  the  peti- 
417;  Fisher  v.  Union  County,  43  tion.  Commissioners  of  Highways 
Ore.  223,  72  Pac.  797;  Hall  v.  Hous-  v.  Bear,  224  111.  259,  79  N.  E.-  581. 
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sought  to  be  changed  and  the  extent  and  character  of  the  change;" 
but  the  courts  are  not  unreasonably  strict,  and  it  has  been  held  that 
a  defective  statement  of  the  change  prayed  for  will  not  render  the 
petition  invalid  where  the  purpose  of  the  petition  can  be  clearly  gath- 
ered from  the  language  used.^"  It  has  also  been  held  that  the  petition 
need  not  state  the  length  of  the  highway  nor  that  the  highway  will 
be  of  public  utility,  where  the  statute  does  not  require  it.^^  But  in 
another  jurisdiction  it  has  been  held  that  the  petition  must  show  the 
necessity  or  public  utility  of  the  alteration.^^  The  fact  that  a  petition 
for  the  alteration  of  a  road  asks  also  for  the  discontinuance  of  the 
part  changed,  does  not  alter  the  character  of  the  proceeding,^^  and  the 
part  of  the  old  road  changed  and  rendered  unnecessary  may  be  dis- 
continued, in  a  sense  at  least,  in  the  same  proceeding.^*  As  said  in  one 
of  the  cases,  "the  change  of  a  highway  necessarily  requires  the  vaca- 
tion of  a  portion  of  the  highway  and  the  location  of  such  portion  upon 
a  different  line,  and  in  this  sense  a  vacation  and  location  are  author- 
ized in  the  same  proceeding.""  But  a  petition  for  establishing  and 
laying  out  a  new  public  road  does  not  give  jurisdiction  to  alter  and 
widen  one  already  existing.  ^^ 

§  455.    Notice. — ^The  statutory  provisions  in  regard  to  notice  must 
be  followed,^'  but  it  is  held,  where  no  more  specific  notice  is  required, 

°  Scherer  v.  Bailey,  34  Ind.  App.  and   compare   Smith  v.  Ernest,   46 

172,  72  N.  B.  472;   "Wilson  v.  Berk-  Tex.  Civ.  App.  247,  102  S.  W.  129. 

stresser,  45  Mo.  283;  Zeibold  v.  Fos-  "Leath  v.  Summers,  3   Ired.    (N. 

ter,  118  Mo.  349,  24  S.  W.  155;  Char-  Car.)  108. 

tiers  Tp.  Road,  48  Pa.  St.  314.     See  '=  Hobart  v.  Plymouth  County,  100 

also,  Harris  v.  Board  of  Supervisors  Mass.  159.     Compare  Sutter  County 

of  Mahaska  County,  88  Iowa  219,  55  v.    Tisdale,    136    Cal.    474,    69    Pac. 

N.  W.  324   (holding  description  suf-  141. 

ficient).  "Ponder  v.  Shannon,  54  Ga.  187; 

"Wisner  v.   Board   of   Com'rs  of  Bowers  v.  Snyder,  88  Ind.  302;  Har- 

Barber  County,  73  Kan.  324,  85  Pac.  ris  v.  Board  of  Supervisors  of  Ma- 

288.     See  also,  Hyde  Park  v.  Nor-  haska  County,   88   Iowa  219,   55  N. 

folk  County,  117  Mass.  416;   Taft  v.  W.  324. 

Commonwealth,    158    Mass.    526,    33  "Bowers  v.   Snyder,   88   Ind.  302. 

N.  E.  1046;  Neis  v.  Franzen,  18  Wis.  Approved  in  Patton  v.  Creswell,  120 

537;    Wilhite  v.  "Wolf,  179  Mo.  472,  Ind.  147,  149,  21  N.  E.  663,  and  in 

78   S.  "W.   793;    In  re  Lee,   4   Penn.  Harris  v.  Curtis,  34  Ind.  App.  438, 

(Del.)   576,  60  Atl.  862   (description  72  N.  E.  1102. 

held  sufficient).  >» Norton  v.  Truitt,  70  N.  J.  L,.  611, 

>i  Bowers  v.   Snyder,   88  Ind.   302.  57  Atl.  130. 

And  it  has  been  held  under  one  of  "Peabody  v.    Sweet,   3    Ind.   514; 

the  statutes  that  the  report  need  not  Chasmer   v.   Convery,    53    N.    J.    L. 

show   any  necessity.     Spaulding  v.  588,  22  Atl.  345;    Mitchell  v.  Bond, 

Mott,  167  Ind.  58,  76  N.  E.  620.    See  11  Bush  (Ky.)   615;   Hatt  v.  Town- 
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that  a  general  statement  of  the  action  proposed  to  be  taken  is  sufiS- 
cient.^'  Under  the  Washington  statute  it  has  been  held  that  the  notice 
of  the  relocation  of  a  road  need  not  state  its  proposed  width,  but  should 
state  the  beginning,  intermediate  points  if  any,  and  termination.^*  If 
the  taking  of  land  is  involved  the  notice  should  contain  sufficient  to 
inform  the  owner.^"  And  in  West  Virginia  it  has  been  held  that  a  peti- 
tion to  alter  a  road  is  in  effect  one  to  both  establish  a  new  road  and 
to  discontinue  the  old  one,  and  that  such  a  notice  must  be  given  as  is 
required  by  statute  in  both  of  those  instances.  ^^  As  in  other  highway 
cases,  provision  is  frequently  made  for  posting  notices,^''  and  it  has 
been  held  that  the  giving  of  such  a  notice  may  be  shown  by  parol  evi- 
dence.^^  The  subject  of  notice  is  so  fully  considered  in  treating  the 
petition,  notice  and  procedure  for  the  original  establishment  of  high- 
ways, and  the  general  rules  or  principles  applicable  are  so  similar,  that 
further  treatment  in  detail  is  unnecessary  in  this  connection.^* 

§  456.  Viewers,  appraisers  and  commissioners. — In  proceedings  to 
alter  and  relocate  highways,  as  in  proceedings  to  establish  a  highway 
in  the  first  instance,  the  statute  usually  provides  for  a  reference  to 
viewers,  appraisers  or  commissioners,  although  where  there  is  no  taking 
of  property  there  is  probably  less  reason  for  such  a  reference.  The 
procedure  is  much  the  same  as  that  already  considered,^''  the  whole 

ship  board  of  Napoleon,  144  Mich.  Zelbold  v.  Foster,  118  Mo.  349,  24 

266,   107   N.   W.   1058;    Williams  v.  S.    "W.    155.      See    also, .  Garrett   v. 

Mitchell,    49    Wis.    284;     Morris    v.  Hedges  (Ky.),  17  S.  W.  871,  13  Ky. 

Edwards,    132   Wis.    91,   112   N.   W.  L.  647.    But  compare  Fulton  County 

248.  V.  Amorous,  89  Ga.  614,  16  S.  E.  201. 

"Hyde  Park  v.  Norfolk  County,  Failure  to  post  a  copy  of  an  order 

117    Mass.    416.     But   see   Quacken-  for  alteration  of  a  highway,  which 

bush  V.  District  of  Columbia,  20  D.  was  wholly  on  the  land  of  one  per- 

C.  300.  son,  has  been  held  not  to  render  it 

'"  Hab  V.  City  of  Georgetown,  46  void    as   to    others.      Engleman   v. 

Wash.  642,  91  Pac.  10.  Longhorst,  120  N.  Y.  332,  24  N.  B. 

'"Potter    V.    Ames,    43    Cal.    75;  476.    See  also,  Chrisman  v.  Brandes, 

Quackenbush  v.   District  of  Colum-  137  Iowa  433,  112  N.  W.  833. 
bia,  20  D.  C.  300.  ^See    generally,    however.    In    re 

=^  Conrad  v.  Lewis  County,  10  W.  Wood,  107  App.  Div.  (N.  Y.)  514,  95 

Va.  784.  N.  Y.  S.  260;   People  v.  Van  Brunt, 

=^  State  V.  Allen,  11  N.  J.  L.  103;  99  App.  Div.  (N.  Y.)  564,  90  N.  Y.  S. 

State   V.   Bassett,   33    N.   J.   L.    26;  845;  In  re  Town  of  Gilboa,  111  App. 

Chasmer  v.  Convery,  53  N.  J.  L.  588,  Div.   (N.  Y.)   781,  97  N.  Y.  S.  871; 

22  Atl.  345.  Jenkins  v.   Riggs,   100  Md.   427,   59 

'^Larson   v.   Fitzgerald,   87   Iowa  Atl.  758. 
402,  54  N.  W.  441   (in  a  collateral       '^  See  Procedure  in  Appropriation 

action  especially  as  the  court  had  Cases,  chapter  XV.     See  also,  Raab 

found  that  all  the  requirements  of  v.  Roberts,  30  Ind.  App.  6,  64  N.  B. 

the  law  had  been  complied  with);  618,  65  N.  B.  191. 
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matter,  however,  being  almost  entirely  regulated  by  statute.  The  order 
appointing  the  viewers  should  contain  a  sufficient  description  of  the 
proposed  alteration'' °  and  so  should  the  return  or  report.^''  The  report 
of  the  viewers  must  be  confirmed,  under  some  statutes,  by  the  board  of 
county  commissioners  or  other  local  tribunal,  whose  action  is  some- 
times made  final  and  sometimes  not.  In  this,  as  in  other  respects,  the 
statute  controls.^*  Under  an  Illinois  statute  authorizing  commissioners 
of  highways  to  contract  with  persons  interested  to  pay  money  to  the 
town  for  making  an  alteration  it  has  been  held  that  the  commissioners 
have  no  authority  to  collect  or  disburse  the  money,  but  the  fact  that 
they  do  so  in  good  faith  will  not  affect  the  validity  of  the  order  for 
the  alteration.^' 

§  457.  Order  and  effect. — There  may  be  a  departure  for  a  consider- 
able distance  from  the  'old  line  when  public  utility  and  convenience 
require  it.^"  The  order  should  show  the  alteration  or  relocation  with 
sufficient  certainty,  and  in  an  Indiana  case  where  the  record  did  not 
show  the  width  it  was  held  that  the  order  was  void.^^  So,  the  petition 
and  order  should  correspond,  and,  in  general,  an  entirely  new  way 
cannot  be  laid  out  under  a  petition  to  alter  an  old  way.^"  But  the 
description  in  the  order  may,  perhaps,  be  aided  by  other  parts  of  the 
record  or  the  like.^'  It  has  been  held  that  the  order  of  competent 
authority  altering  the  location  of  a  public  road  operates  as  a  discon- 
tinuance of  the  original  location.^*   And  where  there  is  jurisdiction 

^  Hawkins   v.    Robinson,    5    J.    J.  ^  Strong    v.    Makeever,    102    Ind. 

Marsh   (Ky.)   9;   Porton  v.  Terry,  5  578,  1  N.  E.   502,  4  N.  E.  11.     See 

J.  J.  Marsh  (Ky.)  220.  also.   Reed  v.   Board   of  Com'rs,  66 

="  Wilson    V.    Beverly,    103    Mass.  Minn.  358,  68  N.  W.  1062,  69  N.  "W. 

136;    Garrett   v.   Hedges    (Ky.),    17  886.     See  as  to  amendment  to  show 

S.  W.  871,  13  Ky.  L.  647;    Hopkin-  width,  Harris  v.  Curtis,  34  Ind.  App. 

son's  Petition,  27  N.  H.  133;  Com'rs  438,  72   N.  E.  1102;    Merom  Gravel 

V.  Highway  Com'rs,  2  Hill   (N.  Y.)  Co.   v.   Pearson,   33    Ind.   App.    174, 

443.  69  N.  B.  694,  71  N.  E.  54. 

^  See  Cottlng  v.  Culpepper,  79  Ga.  ''  See  Lowe  v.  Brannan,  105  Ind. 

792,  4  S.  E.  388;    Raab  v.  Roberts,  247,  4  N.  E.  580.     See  also,  Norton 

30  Ind.  App.  6,  64  N.  E.  618,  65  N.  v.  Truitt,  70  N.  J.  L.   611,  57   Atl. 

E.  191;   Bennett  v.  Greenup  County  130. 

(Ky.),  17  S.  W.  167,  13  Ky.  L.  349;  =^Woolridge  v.  Reutschler,  62  Mo. 

Robson  V.  Byler,  14  Tex.  Civ.  App.  App.  591;   Robson  v.  Byler,  14  Tex. 

374,  37  S.  W.  872.     See  as  to  ques-  Civ.  App.  374,  37  S.  W.  872;    Levee 

tions  to  be  tried  and  evidence  ad-  Dist.   v.    Parmer,   101    Cal.    178,    35 

mlsslble,  Raab  v.   Roberts,   30   Ind.  Pac.  569,  23  L.  R.  A.  388.     See  also, 

App.  6,  64  N.  E.  618,  65  N.  B.  191.  Bailey  v.  McCain,  92  111.  277. 

»  Com'rs  of  Highways  v.  Bear,  224  "  Bare  v.  Williams,  101  Va.  800, 

111.  259,  79  N.  E.  581.  45  S.  E.  331. 

""Glpson  V.  Heath,  98  Ind.  100. 


§    458  EOADS  AND    STEBBTS.  508 

such  orders  cannot,  as  a  rule  at  least,  be  collaterally  attacked.'^  But 
it  has  been  held  in  Louisiana  that  where  a  highway  is  changed  by  ordi- 
nance of  the  police  jury  the  old  road  continues  as  the  public  highway 
until  the  new  one  is  laid  out  and  made  practicable.^'  In  some  juris- 
dictions the  order  for  the  alteration  of  a  highway  may  be  conditioned 
upon  the  petitioner  doing  the  work  or  paying  the  expenses''  or  upon 
the  payment  of  money  to  the  town  by  the  parties  interested  for  the 
benefit  of  the  road  and  bridge  fund.'' 

§  458.  Appeal  and  certiorari. — ^The  rules  and  principles  stated  in  a 
previous  chapter' °  are  applicable  in  general  to  appeals  and  certiorari 
in  case  of  alteration  of  a  highway  as  in  other  cases.  A  statute  may, 
however,  have  different  provisions,  and  might,  perhaps,  provide  for 
an  appeal  in  the  one  class  of  cases  and  not  in  the  other.  A  review  is 
generally  provided  for  in  some  way,  and  the  right  is  usually  given  to 
any  party  aggrieved.  But  it  has  been  held  that  one  is  not  entitled  to 
appeal  merely  because  he  owns  property  in  the  neighborhood  or  vicinity 
of  the  alteration,  as  his  injury  is  not  special  or  different  in  kind  from 
that  of  other  landowners  generally.*"  Where,  however,  the  highway 
ran  through  a  person's  land,  or  to  it,  so  as  to  give  him  an  outlet,  and 

''  Crum  V.  Hargrove,  119  Ga.  471,  "'  Harris   v.    Mahaska   County,    88 

46  S.  B.  626;  Ackerman  v.  Nutley,  Iowa  219,  55  N.  W.  324;   Mcllvoy  v. 

70  N.  J.  L.  438,  57  Atl.  150;  Jenkins  Speed,  4  Bibb    (Ky.)   85.     See  also, 

V.  Riggs,  100  Md.  427,  59  Atl.  758;  Thurman  v.  Emerson,  4  Bibb  (Ky.) 

Wagner  v.  Mahrt,  32  Wash.  542,  73  279;    Smith  v.  Ernest,  46  Tex.  Civ. 

Pac.  675.    Where  the  order  included  App.  247,  102  S.  W.  129.     But  com- 

an  unauthorized  provision  for  pay-  pare   Cotting   v.   Culpepper,   79   Ga. 

ment  of  damages  by  each  town  In  792,  4  S.  E.  388;   State  v.  Ryan,  127 

which  the  land  was  located,  instead  Wis.   599,   106   N.   W.   1093    (order 

of  by  the  county,  it  was  held  that  held  void). 

such  provision  was  absolutely  void  ''Com'rs    of    Highways    v.    Bear, 

but  did   not  vitiate  the   other  pro-  224  111.  259,  79  N.  E.  581.     But  see 

ceedings,     which     remained     as     if  Robson  v.  Byler,  14  Tex.  Civ.  App. 

there  were  no  such  provision  in  the  374,  37  S.  W.  872,  holding  that  the 

order.  Ahearn  v.  Middlesex  County,  order   could   not  be   annulled   after 

182  Mass.  518,  65  N.  E.  905.  the  alteration  and  use  of  the  road, 

'°  Lawson    v.     Shreveport    Water-  although  the  petitioner  did  not  com- 

works  Co.,   Ill  La.  73,  35   So.  390.  ply  with  his  agreement. 

In    Wellesley    v.    Norfolk    County  ®  Review  by  Appeal  and  Certiorari, 

Com'rs,  189  Mass.  324,  75  N.  E.  725,  ante,  chap.  XVI. 

it  Is  held  that  the  order  of  county  "Schuster   v.   Town   of   Lemond, 

commissioners     accepting     a     relo-  27  Minn.  253,  6  N.  W.  802;   State  v. 

cated    street    has    no    effect    upon  Barton,  36  Minn.  145,  30  N.  W.  454; 

rights   of  the  town  in  which  it  is  State  v.   Holman,  40  Minn.  369,  41 

situated   to   insist   upon   the   work  N.  W.  1073;  Davis  v.  County  Com'rs' 

being  done  to  the  acceptance  of  the  153  Mass.  218,  26  N.  E.  848,  11  L.  R. 

selectmen.  A.  750. 
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part  of  it  was  discontinued  in  making  the  change,  so  as  to  interfere 
with  his  outlet,  the  court  held  that  he  was  a  party  aggrieved  and  en- 
titled to  appeal.*^  Questions  of  expediency  are  usually  left  to  the  dis- 
cretion of  the  board  or  other  local  authorities  and  are  not  ordinarily 
reviewable  on  appeal  or  certiorari.*''  Appeals  from  boards  of  county 
commissioners  to  an  intermediate  court  are  sometimes  provided  for, 
where  a  trial  de  novo  may  often  be  had  before  a  jury,  or  the  like. 
Under  such  a  statute  in  Indiana  where  a  case  was  so  appealed  to  the 
circuit  court,  it  was  said :  "The  case  stood  for  trial  in  the  circuit  court 
as  other  causes;  the  petition,  report  of  viewers,  and  report  of  review- 
ers being  considered  as  the  plaintiff's  complaint,  and  the  remonstrance 
as  the  defendant's  answer.  The  facts  controverted  by  the  answer  were 
the  facts  in  issue."*^  And  the  court  also  held  that  the  issue  to  be  tried 
was  not  whether  the  highway  itself  was  of  public  utility  but  was 
whether  the  proposed  change  in  it  was  of  such  utility. 

§  459.  Change  of  width — ^Widening. — It  has  been  held  that  power 
to  alter  or  change  highways  includes  the  power  to  narrow  or  widen 
them  ;**  and  power  to  regulate  and  improve  streets  includes  the  power 
to  determine  their  width.*  °  But  it  has  been  held  by  some  of  the  courts 
that  power  to  alter  or  change  does  not  include  power  to  narrow*^  or 
widen.*''  Power  to  change  the  width  is  sometimes  given  to  the  local 
authorities,  especially  in  the  case  of  streets,  to  be  exercised  largely  in 
their  discretion,  without  requiring  a  petition  or  even  a  resort  to  courts 
where  there  is  no  taking  of  property  or  the  like;  but  this  is  not  by 
any  means  the  universal  rule.  It  is  evident  that  an  abutter  may  often 
be  benefited  by  having  a  highway  narrowed  if  he  gets  the  land,  whereas, 
if  the  way  is  widened  he  must  lose  some  of  his  land  or  at  least  have  it 

♦"Wendt  V.  Board  of  Supervisors  Hobart    v.    Plymouth    County,    100 

of  Mlnnetrlsta,  87  Minn.  403,  92  N.  Mass.   159;    Lincoln   v.    Inhabitants 

W.    404.     See   generally,   Wilson  v.  of  Warren,  150  Mass.  309,  23  N.  E. 

Wheeler,  125  Ind.  173,  25  N.  E.  190;  45;    Hyde  Park  v.  Norfolk  County, 

Fleming  v.  Hight,  95  Ind.  78.  117  Mass.  416;    Town  of  Marion  v. 

"Chrisman  v.  Brandes,  137  Iowa  Skillman,    127    Ind.    130,    26    N.    E. 

433,    112    N.    W.    833;    ante,    §    427  676,  11' L.  R.  A.  55n. 

(373).  «Pence  v.  Bryant,  54  W.  Va.  263, 

"Raab  v.  Roberts,   30  Ind.  App.  46  S.  E.  275,  276;  post,  §  541  (451). 

6,  64  N.  E.  618,  65  N.  E.  191,  citing  "  Parkhurst  v.  Vandev'eer,  48  N.  J. 

Trittipo  v.  Beaver,  155  Ind.  652,  656,  L.  80,  2  Atl.  771. 

58  N.  E.  1034.  "In   re   Alston,    1    Penn.    (Del.) 

"Heiple  v.  Clackamas  County,  20  359,  40  Atl.  938. 
Ore.    147,    25    Pac.    291.     See   also. 
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subject  to  the  highway,  although  even  in  the  latter  case  he  may  in 
reality  be  benefited.  There  may,  however,  be  a  taking  where  a  highway 
is  narrowed  as  well  as  where  it  is  widened,  at  least  according  to  the 
view  in  some  jurisdictions,  as,  for  instance,  where  the  owner's  access 
to  a  highway  is  wholly  cut  off;  and  so,  too,  it  is  sometimes  expressly 
provided,  even  if  not  otherwise  the  law,  that  the  local  authorities  shall 
not  narrow  a  highway  for  purely  private  benefit.  Where  there  is  a 
taking  of  property  in  making  a  change  in  width  it  must  be  the  law  as 
in  other  cases  where  property  is  taken,  that  due  legal  proceedings  are 
required  to  be  had  and  due  compensation  made.  In  a  recent  case  in 
Georgia  it  was  held  that  after  a  road  of  a  certain  width  had  been 
marked  out  and  located  by  the  road  commissioners  and  finally  so  es- 
tablished and  laid  out,  its  width  could  not  be  increased  simply  by  an 
order  of  classification,  and  injunction  would  lie  to  prevent  the  taking 
of  land  for  so.  widening  the  road.** 

§  460.  Vacation. — The  subject  of  vacation  and  abandonment  of 
highways  is  treated  in  a  subsequent  chapter,  but  it  may  be  well  to  refer 
briefly  to  the  procedure  in  this  connection.  In  some  instances  the  local 
authorities  act  or  institute  the  proceedings,  and  they  are  often  brought 
by  or  before  county  commissioners,  but  are  sometimes  instituted  in 
other  courts  and  the  courts  are  usually  required  to  finally  determine 
the  matter,*"  and  proceedings  are  often  commenced  by  petition.  The 

«  Buclianan  v.  James,  130  Ga.  546,  Hollow  Road,  111  Mo.  326,  19  S.  W. 

61   S.  E.  125,  127,  where  the  court  947;   Vacation  of  Union  St.,  140  Pa. 

said:     "The  county  had  no  right  to  St.  525,  21  Atl.  406;    Compton's  Pe- 

appropriate  the  plaintiff's  land  with-  tition,  41  N.  H.  197;    In  re  McFad- 

out  first   acquiring  a  right  thereto  den,  96  App.  Div.  (N.  Y.)   58,.  89  N. 

in    the    manner    provided    by    law;  Y.    S.    104;     Latimer    v.    Tillamook 

and,  if  in  the  exercise  of  its  corpo-  County,   22   Ore.   291,   29   Pac.   734; 

rate   powers,   it   caused   its   officers  Mills  v.  Com'rs  of  Neosho  County, 

and  agents  to  go  upon  the  land,  and  50  Kan.  635,  32  Pac.  361;    People  v. 

proceeded  to  tear  down  the  fence  of  Highway    Com'rs,     15     Mich.     347; 

the  plaintiff,  and  extend  the  width  Jenkins  v.   Riggs,  100   Md.   427,   59 

of  the  road  so  as  to  include  a  por-  Atl.    758;    Hull    v.    Stephenson,    19 

tion  of  the  plaintiff's  land,  it  com-  Wash.  572,  53  Pac.  669   (appeal  lies 

mitted   a    trespass.    *    *    i"    It    is  from  county  com'rs);   Lamansky  v. 

an   actual  taking  of   the   plaintiff's  "Williams,  125  Iowa  578,  101  N.  W. 

property  without  first  making  ade-  445.     But   compare   Town   of   New 

quate  compensation."  London  v.  Davis,  73  N.  H.  72,  59  Atl. 

"  See  generally,  Hughes  v.  Beggs,  369  (may  be  by  legislative  agents  of 

114  Ind.  427,  16  N.  E.   817;    State  state  and  voted  on) ;  Armstrong  v. 

V.    Adams    (N.    J.),    21    Atl.    937;  County  Court  of  Taylor  County,  54 

Robertson   v.    McDowell    (Ky.),    24  W.  Va.  502,  46  S.  E.  131. 
S.  W.  7,  15  Ky.  L.  503;   In  re  Big 
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statutes  in  regard  to  petitions,'"'  notice,"^  viewers,°2  report'''  and 
order,^*  and  appeal  and  certiorari,""  are  much  the  same  as  in  cases 
already  considered,  and  the  statutory  provisions  should  be  followed  in 
all  material  and  essential  respects.""  Some  of  the  statutes  expressly 
provide  that  a  part  as  well  as  the  whole  of  a  highway  may  be  vacated,"^ 
and  it  seems  that  as  the  greater  includes  the  less,  authority  to  vacate 
highways  includes  authority  to  vacate  part  of  a  highway."'  Vacations 
upon  condition  or  with  reservations  have  been  upheld  in  a  number  of 
cases,""  but  in  other  cases  either  the  vacation  or  the  condition,  usually 


"Letherman  v.  Hauser,  77  Neb. 
731,  110  N.  W.  745  (signing  by  requi- 
site number  of  qualified  petitioners 
held  jurisdictional);  Shields  v. 
Ross,  158  111.  214,  41  N.  B.  985;  Cook 
V.  Quick,  127  Ind.  477,  26  N.  E.  1007; 
Milford's  Petition,  37  N.  H.  57;  Ved- 
der  v.  Marion  County,  22  Ore.  264, 
29  Pac.  619;  Road  in  Ross  Tp.,  36 
Pa.  St.  261;  State  v.  Board  of 
Com'rs  of  Douglas  County,  27  Nev. 
469,  77  Pac.  984. 

■^Hatt  v.  Township  Board  of  Na- 
poleon, 144  Mich.  266,  107  N.  W. 
1058;  Moffitt  V.  Bralnard,  92  Iowa 
122,  60  N.  "W.  226,  26  L.  R.  A.  821; 
Troy  V.  Com'rs  of  Doniphan  County, 
32  Kan.  507,  4  Pac.  1009;  Lazzelle  v. 
Garlow,  44  W.  Va.  466,  30  S.  E.  171; 
Yates  V.  Town  of  West  Grafton,  33 
W.  Va.  507,  11  S.  E.  8;  Schroeder  v. 
Klipp,  120  Wis.  245,  97  N.  W.  909. 

"^In  re  Road  in  MoCandles  Tp., 
110  Pa.  St.  605,  1  Atl.  594;  Millett 
V.  Franklin  County,  81  Me.  257,  16 
Atl.  897;  Thomas  v.  Hawkins,  20 
Ga.  126;  Matter  of  Coe,  19  Misc. 
(N.  Y.)  549,  44  N.  Y.  S.  910.  See 
also,  Riggs  V.  Winterode,  100  Md. 
439,  59  Atl.  762. 

■^Mont  Vernon's  Petition,  37  N. 
H.  516;  Scutt  v.  Town  of  Southbury, 
55  Conn.  405,  11  Atl.  854;  State  v. 
Bassett,  33  N.  J.  L.  261;  Devoe  v. 
Smeltzer,  86  Iowa  385,  53  N.  W. 
287;  Road  in  Jackson  Tp.,  9  Pa.  St. 
85. 

"Barr  v.  Stevens,  1  Bibb  (Ky.) 
293;  Bradbury  v.  Walton,  94  Ky. 
163,  21  S.  W.  869,  14  Ky.  L.  823; 
Lyle  V.  Lesia,  64  Mich.  16,  31  N.  W. 
23;  Ellis  v.  Blue  Mountain  &c. 
Assn.,  69  N.  H.  385,  41  Atl.  856,  42 
L.  R.  A.  570. 


"Hughes  V.  Biggs,  114  Ind.  427, 
16  N.  E.  817;  Cook  v.  Quick,  127 
Ind.  477,  26  N.  E.  1007;  Harris  v. 
Board  of  Supervisors  of  Mahaska 
County,  88  Iowa  219,  55  N.  W.  324; 
Hammond  v.  County  Com'rs  of 
Worcester  County,  154  Mass.  509, 
28  N.  E.  902;  Buchanan  v.  Baker, 
54  Ohio  St.  324,  43  N.  E.  330; 
Coombs  V.  Franklin  County,  68 
Me.  484;  State  v.  Holman,  40  Minn. 
369,  41  N.  W.  1073;  Com'rs  of  High- 
ways V.  Quinn,  136  111.  604,  27  N.  E. 
187. 

™  People  V.  County  of  Merin,  103 
Cal.  223,  37  Pac.  203,  26  L.  R.  A. 
659n;  Hughes  v.  Bingham,  135  N. 
Y.  347,  32  N.  E.  78,  17  L.  R.  A.  454; 
State  V.  Wells,  70  Mo.  635;  McNair 
V.  State,  26  Neb.  257,  41  N.  W.  1099; 
Mitchell  V.  Bond,  11  Bush  (Ky.) 
614;  People  v.  Highway  Com'rs,  14 
Mich.  528. 

"Hughes  V.  Beggs,  114  Ind.  427, 
16  N.  B.  817.  See  also,  Chesmer  v. 
Blew,  55  N.  J.  L.  67,  25  Atl.  710; 
Union  Tp.  Rd.,  10  Pa.  Co.  Ct.  433. 

"'See  In  re  Swanson  St.,  163  Pa. 
St.  323,  30  Atl.  207;  State  v.  Bas- 
sett, 33  N.  J.  L.  26. 

™McKenzie  v.  Gilmore  (Cal.),  33 
Pac.  262;  Coakley  v.  Boston  &c.  R. 
Co.,  159  Mass.  32,  33  N.  E.  930; 
Sears  v.  Fuller,  137  Mass.  326; 
Cooper  V.  Detroit,  42  Mich.  584,  4  N. 
W.  262;  Hatch  v.  Monroe  County, 
56  Miss.  26;  Buchholz  v.  New  York 
&c.  R.  Co.,  148  N.  Y.  640,  43  N.  B. 
76;  In  re  Roads  in  Londonderry 
Tp.,  129  Pa.  St.  244,  18  Atl.  123; 
Bridgeport  &c.  Tump.  Road's  Ap- 
peal, 171  Pa.  St.  312,  33  Atl.  145; 
Jenkins  v.  Riggs,  100  Md.  427,  59 
Atl.  758. 
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the  latter,  has  been  held  invalid. "J"  Whether  a  highway  should  be  va- 
cated usually  depends  upon  the  question  as  to  whether  it  is  any  longer 
of  public  utility.'^  But  other  considerations  have  also  been  held  suffi- 
cient in  E"ew  Hampshire.'^  After  a  highway  is  finally  vacated  it  no 
longer  exists  as  such  and  can  only  be  re-established  by  taking  the  stat- 
utory steps  for  establishing  highways.*^ 

§  461.  Damages  to  landowners. — ^Where  a  highway  is  altered  in  its 
course,  or  its  width  is  changed  or  it  is  vacated,  the  question  often 
arises  as  to  whether  landowners  are  entitled  to  damages.  If  there  is  a 
taking  or  such  an  injury  or  damage  as  requires  compensation  to  be 
made  under  the  constitution  of  the  particular  jurisdiction,  there  must 
be  due  process  of  law  and  compensation  as  in  other  cases  where  prop- 
erty is  taken.®*  There  is  some  conflict  among  the  decided  cases  as  to 
whether  the  vacation  of  a  highway  amounts  to  a  taking  of  property, 
and  something  may  depend  upon  the  nature  and  relative  situation  of 
the  highway  and  property.  The  cases  are  reviewed  in  a  subsequent 
chapter  where  the  opinion  is  expressed  that  the  vacation  of  a  highway 
may  constitute  a  taking  of  property  of  an  abutter  who  is  thereby  de- 
prived of  access."^  And  the  same,  we  think,  is  true  in  the  case  of  alter- 
ations in  the  course  or  width  of  a  highway  when  the  effect  is  the  same. 
But  it  is  not  every  alteration  that  constitutes  a  taking,  and  one  whose 

«» Cheshire  Tump.  v.  Stevens,  10  N.  W.  262;  Yates  v.  Town  of  West 

N.  H.  133;  Coakley  v.  Boston  &c.  R.  Grafton,  33  W.  Va.  507,  11  S.  E.  8. 
Co.,    159    Mass.    32,    33    N.    B.    930;         "Potter  v.  Ames,  43  Cal.  75;  Ful- 

Hayes  v.  Tyler,  85  Iowa  126,  52  N.  ton  County  v.  Amorous,  89  Ga.  614, 

W.    116    (holding   the   vacation    in-  16   S.   E.   201;    Israel  v.   Jewett,.  29 

valid).  Iowa  475;  Zeibold  v.  Foster,  118  Mo. 

"  See  Webster's  Petition,  60  N.  H.  349,  24  S.  W.  155;  Bounds  v.  Kirven, 

576;    Candia  v.  Chandler,  58  N.  H.  63  Tex.  159;   Llano  County  v.  Scott, 

127;    Pearsall  v.   Baton   County,   71  2  Tex.  Civ.  App.  408,  21  S.  W.  177. 

Mich.   438,   39   N.  W.   578;    Cook  v.  See  also.  City  of  Chicago  v.  Burcky, 

Quick,  127  Ind.  477,  26  N.  B.  1007;  158  111.  103,  42  N.  B.  178,  49  Am.  St. 

Robertson    v.    McDowell    (Ky.),    24  142,  29  L.  R.  A.  568;  Bullard  v.  New 

S.  W.  7,  15  Ky.  L.   503;    People  v.  York  &c.  R.  Co.,  178  Mass.  570,  60 

Griswold,  67  N.  Y.   59;    In  re  Palo  N.  E.  380;  City  of  Laurel  v.  Rowell, 

Alto  Road,  160  Pa.  St.  104,  28  Atl.  84  Miss.  435,  36  So.  543;   Harvey  v. 

649.  Georgia  Southern  R.  Co.,  90  Ga.  66, 

°^  Tuftenborough  v.  Fox,  58  N.  H.  15    S.    E.    783;     Borghart   v.    Cedar 

416;    Winship  v.  Enfield,  42   N.   H.  Rapids,    126    Iowa   313,    101    N.   W. 

206;  Dudley  v.  Cilley,  5  N.  H.  561.  1120,  68  L.  R.  A.  306;   In  re  Melon 

»'ReifE   V.    Conner,    10    Ark.    241;  St.,  182  Pa.  St.  397,  38  Atl.  482,  38 

Hallock  V.  Franklin  County,  2  Met.  L.   R.   A.    275;    City   of  Chicago   v. 

(Mass.)      B58;      Commonwealth     v.  Bader,  86  Fed.  753,  30  C.  C.  A.  364, 

Western,     1     Pick.      (Mass.)      136;  98  Fed.  830,  39  C.  C.  A.  318. 
Cooper  V.  Detroit,  42  Mich.  584,  4       '"  See  post,  vol.  2,  chap.  XXXVIIL 
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land  does  not  abut  upon  the  part  of  the  highway  altered  and  who  suf- 
fers no  peculiar  injury  is  not  entitled  to  compensation." 

§  462.  Beoording  highways — Generally. — Provision  is  made  by 
statute  in  many  states  for  recording  highways  that  have  become  such 
by  user  for  a  certain  period.  This  period  is  fixed  by  the  statute  and 
varies  in  different  states.  The  purpose  of  such  statutes  is  generally 
to  have  a  record  made  of  highways  of  which  there  is  no  record,  and 
concerning  which  there  are  no  court  proceedings  showing  their  loca- 
tion and  extent;  and  it  is  commonly  or  often  provided  that  the  high- 
way may  thus  be  "ascertained,  described  and  entered  of  record." 
There  are,  however,  cases  in  which  highways  that  were  originally  laid 
out  by  court  proceedings,  or  the  like,  may  be  re-surveyed  and  described 
and  recorded,  under  some  of  the  statutory  provisions  where  the  orig- 
inal record  has  been  lost,  or  they  are  insufficiently  described  or  the 
like.  In  cases  of  the  iirst  class  the  statute  contemplates  the  existence 
of  a  highway  which  has  been  used  as  such  for  the  statutory  period, 
but  has  not  been  recorded,  and  no  land  not  already  in  use  is  to  be 
taken,*"  so  that,  in  such  cases  the  width  or  location  of  the  highway  is 
not  to  be  changed  but  the  object  is  to  perpetuate  or  furnish  record  evi- 
dence of  existing  rights."*  In  cases  of  the  second  class  the  proceeding 
is  based  upon  or  contemplates  previous  valid  proceedings  for  the  es- 
tablishment or  laying  out  of  the  way,°°  but  it  is  held  that  the  resurvey 
is  not  necessarily  required  to  correspond  with  the  original  survey.'" 

§  463.  Ascertaining  and  recording  highway — Procedure. — ^Under 
some,  if  not  all  of  the  statutes,  proceedings  for  recording  highways 

"  Dennis  v.  Mobile  &c.  R.  Co.,  137  "  Strong  v.  Makeever,  102  Ind. 
Ala.  649,  35  So.  30,  97  Am.  St.  69;  578,  1  N.  B.  502,  4  N.  B.  11;  Wash- 
Bailey  V.  Culver,  84  Mo.  531;  Jack-  ington  Ice  Co.  v.  Lay,  103  Ind.  48,  2 
son  V.  Jackson,  16  Ohio  St.  163;  N.  E.  222;  Ivory  v.  Town  of  Deer- 
Davis  V.  County  Com'rs,  153  Mass.  park,  116  N.  Y.  476,  22  N.  B.  1080; 
218,  26  N.  B.  848,  11  L.  R.  A.  750;  Talmage  v.  Hulting,  29  N.  Y.  447. 
Cram  v.  Laconia,  71  N.  H.  41,  51  See  also,  People  v.  Highway  Com'rs' 
Atl.  635,  57  L,.  R.  A.  282;   Cherry  v.  52  III.  498. 

City  of  Rock  Hill,   48   S.  Car.   553,  «' Carey   v.    Weitgenant,    52    Iowa 

26    S.    E.    798.      See   also.   Grove   v.  660,  3  N.  W.  709;  Barnes  v.  Pox,  61 

Allen,  92  Iowa  519,  61  N.  W.  175;  Iowa  18;   Trudeau  v.  Town  of  Shel- 

Brady    v.    Shinkle,    40    Iowa    576;  don,  62  Vt.  198,  20  Atl.  161. 

State   V.   Board   of  Com'rs   of   Deer  "Culver  v.  Town  of  Pair  Haven, 

Lodge  County,  19  Mont.  582,  49  Pac.  67  Vt.   163,  31   Atl.   143.     Compare 

147.  Ackerson  v.  Van  Vleck,  72  Iowa  57, 

"Yelton  V.  Addison,  101  Ind.  58,  33  N.  W.  362. 
60. 

33— Elliott  R.  and  S. 
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may  be  taken  by  the  proper  local  authorities  or  they  may  be  instituted 
by  persons  interested.  The  procedure  under  one  of  the  statutes  has 
been  stated  as  follows :  "In  the  first  place,  if  the  proceeding  is  inaugu- 
rated by  a  petition,  the  sufficiency  and  certainty  of  it  may  be  tested 
by  a  demurrer  and  motion,  as  are  complaints  in  other  cases.  It  should 
state  the  names  of  the  owners  of  the  property  over  which  the  road  is 
claimed  to  run,  so  that  the  court  can  cause  proper  notice  to  be  given 
to  them  of  the  pendency  of  the  petition.  Such  notice  is  necessary,  be- 
cause, though  the  statute  provides  fdr  none,  the  fundamental  princi- 
ples of  law  and  justice  require  that  those  whose  rights  are  to  be  di- 
rectly affected  by  legal  proceedings  and  judgments  shall  have  notice 
and  an  opportunity  to  be  heard  in  opposition  to  such  proceedings."'"^ 
And,  again,  it  has  been  said :  "It  is  not  error  to  commence  such  pro- 
ceedings by  petition,  and  doubtless  proper,  when  moved  by  any  person 
other  than  the  board  of  commissioners;  but  the  board  may  proceed 
upon  their  own  motion,  if  they  think  it  proper  to  do  so.  But  a  written 
petition  is  not  necessary  in  either  case."'^  Appearing  and  taking  part 
in  the  proceeding,  without  objection  to  the  notice  or  want  of  notice 
operates  as  a  waiver  of  any  objections  thereto. ''  The  refusal,  of  county 
commissioners  to  order  a  highway  established  upon  the  line  of  an  ex- 
isting way  does  not  prevent  steps  being  taken  to  have  the  existing 
highway  entered  of  record.''*  And  where  a  township  superintendent  of 
roads  filed  before  the  board  of  commissioners  a  petition  asking  them 
to  ascertain  and  enter  of  record  a  certain  portion  of  a  highway,  which, 
it  was  averred,  had  been  in  use  more  than  twenty  years,  and  a  remon- 
■  strance  was  filed,  alleging  that  the  road  had  not  been  so  used,  and  that 
it  was  not  upon  the  correct  line,  and  an  order  was  made  by  the  board 
finding  for  the  remonstrants  and  refusing  the  prayer  of  the  petition, 
and  a  motion  for  a  new  trial  refused,  it  was  held  that  such  orders, 
if  in  any  sense  a  judgment  would  not  prevent  the  county  board  from 
afterwards  ascertaining  and  making  a  record  of  the  highway  as  estab- 
lished by  twenty  years'  user,  nor  estop  the  successor  of  the  road  super- 

"Vandever  v.  Garshwiler,  63  Ind.  fects  in  stating  names  or  qualifica- 

185.     See  also  to  the  effect  that  no-  tions  of  landowners  and  petitioners 

tlce  is  necessary,  Yelton  v.  Addison,  were  held  waived  in  the  first  case 

101  Ind.   58;    Town  of  Hardinsburg  above  cited.     To  the  same  effect  as 

V   Cravens,  148  Ind.  1,  47  N.  E.  153.  to  both  notice  and  petition  is  Orton 

"Higham  v.  Warner,  69  Ind.  549.  v.   Tilden,    110    Ind.    131,   10   N.    B. 

"Washington  Ice  Co.  v.  Lay,  103  936. 
Ind    48    2  N.   E    222;    Vandever  v.        "Washington  Ice  Co.  v.  Lay,  103 

Garshwiler,   63   Ind.   185.     And   de-  Ind.  48,  2  N.  E.  222. 
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intendent  from  objecting  to  a  subsequent  application  for  a  change  of 
the  road  as  used  to  a  difEerent  line.'" 

§  464.  Ascertaining  and  recording  highways — ^Evidence. — ^Under 
statutes  providing  for  the  recording  of  highways  established  by  user 
for  the  statutory  period,  it  has  been  held  that  the  question  of  public 
utility  is  no  longer  involved.'''  The  issue  would  seem  to  be  as  to  use 
for  the  statutory  period  and  the  location  and  description  of  the  way 
as  used.  A  full  consideration  of  the  evidence  to  show  highways  by  user 
will  be  found  in  another  chapter.''  Those  acquainted  with  the  facts'* 
may  usually  testify  to  the  continuous  course  and  line  of  travel,"  and 
buildings,  fences,  or  the  like  marking  the  line  may  be  shown  in  a 
proper  case,*"  and  in  some  cases  under  a  Massachusetts  statute  it  is 
held  that  they  conclusively  fix  the  boundary  of  the  highway  if  they 
have  .been  there  for  the  statutory  period.*^  In  some  instances  plats, 
surveys  and  the  like  have  been  held  admissible;*^  but  where  the  ques- 
tion is  simply  as  to  the  existence  and  location  of  the  highway  as  used, 
as  it  is  under  some  of  the  statutes,  it  would  seem  that  such  evidence 
would  not  usually  be  admissible,  although  cases  are  conceivable  in 
which  it  might  be  competent. 

"Strong    v.    Makeever,    102    Ind.  ton,   54  Conn.   67,   5  Atl.   858.     But 

578,  1  N.  E.  502,  4  N.  B.  11.  see,   Anderson  v.   City  of  Huntlng- 

"  Washington  Ice  Co.  v.  Lay,  103  ton,  40  Ind.  App.  130,  81  N.  E.  223. 

Ind.  48,  2  N.  E.  222.  "^  Home   v.    Haverhill,    110    Mass. 

"  See   Prescription,    chap.   VI,   es-  527;     Wood    v.     Quincy,    11    Cush. 

pecially  §  196  (177),  et  seq.  (Mass.)    487;    Morton   v.   Moore,   15 

"Witherspoon   v.    City   of   Merid-  Gray  (Mass.)   573;  Winslow  v.  Nay- 
Ian,  69  Miss.  288,  13  So.  843;    Mor-  son,  113  Mass.  411. 
row   V.   Commonwealth,   48    Pa.    St.  ^'  See  Hiner  v.  People,  34  111.  297 
305.  (with  which  compare  Dale  v.  Metz- 

'=Taeger  v.  Riepe,  90  Iowa  484,  57  maker,  63  111.  38);    Merrill  v.  Kala- 

N.  W.  1125;   Vicksburg  v.  Marshall,  mazoo,  35  Mich.  211;   Gage  v.  Tp.  of 

59   Miss.    563.     See   also,   Harriman  Pittsfield,  120   Mich.  436,  79  N.  W. 

V.  Moore,  74  N.  H.  277,  67  Atl.  225;  687;    Naylor   v.   Beeks,   1   Ore.   216. 

Dow  V.  Kansas  City  &c.  R.  Co.,  116  See    also.    Savannah   &c.    R.   Co.   v. 

Mo.  App.  555,  92  S.  W.  744.  Gill,  118  Ga.  737,  45  S.  E.  623. 

""Wetherell  v.  Town  of  Newing- 
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§  465.  State  function — Different  systems. — Different  systems  exist 
in  different  states  for  the  construction,  improvement  and  repair  of 
county  highways,  but  there  is  a  similarity  in  most  respects  in  many 
of  them  and  it  is  proposed  in  this  chapter  to  consider  the  most  com- 
mon systems  or  methods  so  far  as  any  treatment  of  them  may  seem  to 
be  of  general  interest  or  use.  The  construction  of  highways  by  a  state 
is  the  exercise  of  a  state  function,  and  it  has  been  held  that  they  may 
be  constructed  and  maintained  either  by  the  state  or,  under  its  author- 
ity, by  municipal  subdivisions  or  taxing  districts  created  by  the  legis- 
lature for  that  purpose.^  Fnder  a  statute  providing  for  the  improve- 


•  State  V.  Board  of  Com'rs  of  Mar-  Sup.   Ct.   617;    Highway  Com'rs  v. 

ion  County,  170  Ind.  595,  85  N.  B.  Newell,  80  111.  587;   Cooper  v.  Ash, 

513.     See  also,  Williams  v.  Eggles-  76  111.  11;    Hall  v.  County  Com'rs 

ton,  170  U.  S.  304,  42  L.  ed.  1047,  18  Anne  Arundel,  94  Md.  282,  51  Atl. 
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ment  of  highways  on  petition  of  freeholders  of  townships  and  direct- 
ing that  the  board  of  commissioners  should  proceed  with  the  construc- 
tion of  such  highways,  it  has  been  held  that  such  board  is  the  agency 
of  the  law  to  carry  its  provisions  into  effect,  but  is  not  the  agent  of  a 
particular  township  constituting  the  taxing  district.^  In  most  in- 
stances, perhaps,  roads  are  to  be  constructed  and  maintained  by  the 
counties  or  townships,  but  in  others  road  districts  and  taxing  districts 
have  been  created  by  statute,  or  under  statutory  authority,  for  such 
purpose.  And  when  a  highway  is  on  the  division  line  between  two 
municipalities  it  is  sometimes  provided  that  the  municipal  authorities 
shall  or  may  divide  the  road,  crosswise  or  the  like,  into  different  parts 
or  sections  and  assign  or  allot  to  each  municipality  the  part  to  be  main- 
tained by  it.* 

§  466.    Authority  to  construct  or  improve — ^Different  officers. — The 

control  of  county  highways  is  often  committed  to  boards  of  county 
commissioners  or  the  like.  In  some  states  there  are  highway  commis- 
sioners, and  in  other  instances  the  immediate  supervision  of  roads 
is  committed  to  township  or  district  oflBcers  such  as  road  supervisors 
or  overseers.  The  authority  of  such  oflBcers  to  make  improvements  or 
contracts,  if  any,  is  usually  very  limited*  and  the  action  of  some  board 
or  other  body  is  generally  required  in  such  cases.  The  statutes  in  each 
state  designate  the  authorities  to  have  charge  of  highways  and  de- 
termine in  general  the  power  to  construct  and  improve  highways  and 

86;     State   v.    Franklin    County,    35  O'Neil  v.  Town  of  Walpole,  74  N.  H. 

Ohio  St.  458;  East  Portland  v.  Mult-  197,  66  Atl.  119. 
nomah  County,  6  Ore.  63;   Southern        *See  generally,   Blanchard  v.   In- 

R.  Co.  V.  Kay,  62  S.  Car.  28,  39  S.  habitants  of  Ayer,  148  Mass.  174,  19 

E.  785;   post,  §§  509-514   (421-426).  N.  E.  209;    Loker  v.   Brookline,   13 

=  Board     of     Com'rs     of     Jackson  Pick.  (Mass.)  343;   Highway  Com'rs 

County  V.   Branaman,   169   Ind.   80,  v.  Newell,  80   111.  587;    Ohio  &c.  R. 

82  N.  E.  65.  Co.  v.  People,  123  111.  648,  15  N.  E. 

'See  Sharp  v.  Evergreen  Tp.,  67  276;    Posey  Tp.  v.  Senour,  42  Ind. 

Mich.  443,  35  N.  W.  67,  69;    High-  App.  580;  Morrell  v.  Dixfleld,  30  Me. 

way  Com'rs  v.  Highway  Com'rs,  74  157;  Getchell  v.  "Wells,  55  Me.  433; 

111.  App.  185;    State  v.  Thomaston,  Highway  Com'rs  v.  Van  Dusan,  40 

74   Me.   198;    Montgomery  v.   Scott,  Mich.    429;    Hosier   v.    Higgins   Tp. 

34  Wis.  338.     See  also,  Rodenbarger  Board,  45  Mich.  340,  7  N    W.  897- 

v.  State,  165  Ind.  685,  76  N.  E.  398  People  v.  Ulster  County,  93  N.  Y. 

(holding  that  mandamus  would  lie  397;   Sweet  v.  Conley,  20  R.  I.  381, 

against   a    road    district   supervisor  39   Atl.   326;  Mathewson  v.  Hawkins, 

to  compel  him  to  take  charge  and  19  R.  I.  16,  31  Atl.  430;  P.  C.  Austin 

keep  in  repair  the  part  required  to  Mfg.  Co.  v.  Twin  Brooks  Tp.,  16  S. 

be  kept  up  in  his  township  or  dis-  Dak.  126,  91  N.  W.  470;   Aldrich  v. 

trlct.  See  also  as  to  apportionment  Collins,  3  S.  Dak.  154,  62  N.  W.  854. 
of  expense  among  towns  benefited. 


§   46'J'  EOADS  AND   STHEETS.  518 

the  manner  in  which  it  shall  be  exercised.  It  would  not,  therefore,  be 
of  any  general  use  to  attempt  to  show  what  officers  have  charge  and 
control  in  any  particular  state.  Even  in  the  same  state  different  sys- 
tems may  exist  and  different  authorities  have  control  of  different 
classes  of  highways. 

§  467.  Authority — ^Powers  of  different  officers  or  bodies  under  vari- 
ous statutes. — Notwithstanding  the  diversity  of  systems  and  distribu- 
tion of  powers  in  different  jurisdictions,  rendering  of  little  value  any 
attempt  to  define  the  powers  of  any  particular  officer  over  the  con- 
struction or  improvement  of  highways,  reference  to  some  of  the  cases 
upon  the  subject  may  not  be  wholly  useless.  In  a  late  Nebraska  case 
it  is  hejd  that  the  county  board  of  commissioners  has  authority  to  di- 
rect the  road  overseer  to  make  improvements  in  the  highways  of  his 
district,  including  the  construction  of  culverts,  although  as  to  details 
much  might  well  be  left  to  his  discretion.^  In  some  states  township 
trustees  or  supervisors  are  given  some  power  to  act  and  even  contract 
in  such  matters,"  but  in  others  they  cannot  thus  create  an 'indebted- 
ness.'' An  Iowa  statute  authorizes  township  trustees  to  purchase  road 
machines  for  use  in  the  township,  but  does  not  confer  upon  county 
supervisors  authority  to  spend  the  road  fund  for  the  purchase  of  such 
machines.^  A  Texas  statute  authorizing  road  overseers  to  take  timber, 
gravel  and  the  like  to  build  causeways  and  bridges,  and  the  owner  to 
be  paid  out  of  the  county  treasury  a  fair  compensation,  to  be  deter- 
mined by  the  commissioner's  court  on  the  owner's  application,  has 

■•Fokengav.  Churchill  (Neb.),  96  Iowa  9,  110  N.  W.  32.     See  Acme 

N.  W.  143.    A  road  overseer  is  held  Road    Machinery    Co.    v.    Town    of 

to  be  a  township  officer.     Denver  v.  Brldgewater,  185  N.  Y.  1,  77  N.  E. 

ITrers,  63  Neb.  107,  88  N.  W.  191.  879;     Austin     Mfg.     Co.     v.     Twin 

■See  Lower  Merian  Tp.  v.  Postal  Brooks  Tp.,  16   S.   Dak.   126,  91  N. 

Tel.  Cable  Co.,  25  Pa.  Super.  Ct.  306.  "W.  470,   472,  where  it  is  held  that 

■'Huston  V.  Sioux  Falls  Tp.,  17  S.  township     trustees     or     supervisors 

Dak.  260,  96  N.  W.  88;    Aldrich  v.  have  no  authority  to  purchase  road 

Collins,  3  S.  Dak.  154,  52  N.  W.  854  machines,  and  many  other  cases  are 

(considering     relative     powers     of  cited.  See  also  as  officer  upon  whom 

township  supervisors  and  road  over-  the   duty   is   cast  under   Iowa  stat- 

seers).    As  to  authority  of  officer  to  utes,   Nolan  v.   Reed,   139   Iowa  68, 

act  in  emergency,  see  Meacham  v.  117    N.    W.    25;    Thenlen    v.    Viola 

Lacey,  133  111.  App.  208.  Road  super-  Tp.,  139  Iowa  61,  117  N.  "W.  26.    See 

visor  held  to  represent  state  rather  in  New  York,  Wlnchell  v.  Town  of 

than    township     and    to    have    no  Camillus,  109  App.  Div.  (N.  Y.)  341, 

power    to    bind    township    by    con-  95  N.  Y.  S.  688,  aff'd  in  190  N.  Y. 

tract  in   Posey   Tp.   v.   Senour,   42  536,  83  N.  E.  1134;  People  v.  Vande- 

Ind.  App.  580,  86  N.  B.  440.  water,  176  N.  Y.  500,  68  N.  E.  876. 

« Harrison  County  v.  Ogden,  133 
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been  held  to  refer  to  the  county's  right  of  eminent  domain  and  not  to 
authorize  a  road  overseer  to  contract  for  the  purchase  of  such  material 
at  a  specified  price."  In  Kentucky  it  has  been  held  that  a  county  court 
ordinarily  has  no  authority  to  let  contracts  for  the  repair  of  public 
roads.^" 

§  468.    Petition  and  order  for  construction  or  improvement, — It  is 

obvious  that  ordinary  repairs  must  be  made  by  the  proper  officers 
without  having  to  wait  until  a  petition  therefor  is  filed,  and  such 
matters  are  largely  within  their  discretion  ;^^  but  where  a  new  high- 
way is  to  be  constructed  or  an  old  one  improved  in  a  different  way  it 
is  frequently  provided  that  a  petition  therefor  may  or  shall  be  filed 
by  a  certain  number  or  proportion  of  the  landowners.^^  Such  a  peti- 
tion has  been  held  to  be  jurisdictional  under  some  of  the  statutes.^'  It 
has  been  held  sufficient  where  the  names  of  the  requisite  number  of 
property  owners  were  attached  to  the  petition  if  they  were  placed  there 
either  by  the  owners  themselves  or  by  their  authority,  or  if  they  sub- 
sequently.ratified  the  act  of  the  person  placing  them  there.^*  But  it 
has  also  been  held,  in  the  same  jurisdiction,  that  a  signature  by  a 
husband  in  his  own  name,  when  the  land  belongs  to  his  wife,  cannot 
be  counted,  even  though  she  subsequently  ratifies  his  act,  and  that  the 
signature  of  the  owner  of  an  undivided  share  of  land  cannot  be 
counted.^^  Where,  however,  the  statute  provided  that  the  petition 
must  be  signed  by  a  majority  of  the  resident  landowners  of  the  county 

°N.   A.   Matthews  Lumber  Co.  v.  Barker,  45  Kan.   699,   26   Pac.   591; 

Van  Zandt  County  (Tex.  Civ.  App.),  Campbell  v.  Park,  32  Ohio  St.  544; 

77   S.  W.  960.     See  also,  Posey  Tp.  Thompson  v.  Love,  42  Ohio  St.  61. 

V.  Senour,  42  Ind.  App.  580,  86  N.  E.  See  also,  Cushing  v.  Webb,  102  Me. 

440.  157,  66  Atl.  719. 

^°  Perry  County  v.  Engle,  116  Ky.        "  Com'rs  of  Wyandotte  County  v. 

594,  76  S.  W.  382,  25  Ky.  L.  813.    See  Barker,  45  Kan.  699,  26  Pac.  591. 
also,    Boyd   County   v.   Arthur,    118        "La  Monte  v.  Chosen  Freeholders 

Ky.  932,  82  S.  W.  613,  26  Ky.  L.  906;  of  Somerset  County  (N.  J.),  35  Atl. 

Vaughn  v.   Hulett,  119  Ky.  380,   84  1.     And  ratification  of  the  act  of  a 

S.  W.  309,  27  Ky.  L.  35.  property  owner's  son  in  signing  the 

"  See   Rudnyal   v.   Town   of   Har-  father's   name   to   the   petition   has ' 

winton,   79   Conn.   91,   63   Atl.   948;  been    presumed    where    the    father 

Patoka  Tp.  v.  Hopkins,  131  Ind.  142,  knew  of  it  and  did  nothing  to  re- 

30  N.  E.  896,  31  Am.  St.  417;   Wea-  pudiate   it   or   the    opening    of   the 

ver  V.  Templin,  113  Ind.  298,  14  N.  road.  McKinney  v.  Pennsylvania  R. 

B.    600,   and   cases   there   cited;    Le  Co.,   222  Pa.  48,   70  Atl.   946,  21  L. 

Moyne   v.    Washington   County,   213  R.  A.  (N.  S.)  1002n. 
Pa.  St.  123,  62  Atl.  516.     Compare        "Arnold  v.  Freeholders  of  Cum- 

Cunningham      v.      Inhabitants      of  berland,  72  N.   J.   L.   448,   60  Atl. 

Frankfort,  104  Me.  208,  70  Atl.  441.  1132. 

"Com'rs  of  Wyandotte  County  v. 
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whose  lands  abut  upon  the  proposed  improvement,  it  was  held  that  it 
included  only  those  residents  of  the  county  who  own  a  fee  simple  in 
the  land  contiguous  to  the  improvement,  and  did  not  include  life 
tenants.^'  The  petition  for  the  improvement  of  an  existing  highway 
must  describe  it  with  fair  and  reasonable  certainty,  and  it  has  been 
held  insuflBcient  to  merely  describe  the  highway  as  it  will  exist  after 
the  improvement,  including  the  straightening  of  its  course,  is  made.^' 
A  new  way  cannot  be  laid  out  under  a  petition  asking  merely  for  the 
improvement  of  an  existing  way.^*  So  the  order  must  be  for  such  a 
way  as  that  described  in  the  petition  and  not  for  an  entirely  different 
way.^*  If  an  order  of  the  county  board  seeking  to  establish  a  highway 
is  void,  mandamus  will  not  lie  to  compel  the  road  board  to  clear  and 
work  the  highway.^" 

§  469.  Other  steps. — Some  of  the  cases  considered  in  the  last  pre- 
ceding section  arose  under  statutes  in  which  the  term  "improvement" 
was  used  in  the  broadest  sense  as  including  straightening  and  consider- 
able alteration  of  highways.  Most  of  such  statutes  provide  for  notice, 
viewers  and  other  proceedings  in  many,  if  not  all,  respects  the  same  as 
those  already  considered  in  treating  of  the  alteration  of  highways. ^^ 
So,  some  of  the  statutes  include  or  contemplate  in  some  instances  the 

"  Kemp    V.    Goodnight,    168    Ind.  which  showed  that  the  termini  were 

174,  80  N.  B.  160.     See  also  as  to  the  same.    Gator  v.  Hays  (Tex.  Giv. 

who      were      qualified      petitioners  App.),  122  S.  W.  953,  citing  Kelley 

under    the    Indiana    act    of    1899,  v.  Honea,  32  Tex.  Civ.  App.  220,  73 

Davern  v.  Board  of  Gom'rs  of  De-  S.  W.  846,  and  1  Elliott  on  Ev.,  §  66. 
catur  County,  34  Ind.  App.  44,  72  N.        "  Green   v.   Road    Board   of   Bibb 

E.   268;    Brown  v.   Miller,   162   Ind.  County,   126   Ga.    693,   56    S.   B.   59. 

684,  71  N.  E.  122.  But  see  as  to  want  of  money  not 

"Lowe  V.  Brannan,  105  Ind.  247,  being     a     sufficient     excuse     where 

4  N.  E.  580.  there  is  a  right  to  compel  labor  on 

"  Commonwealth  v.  Cambridge,  7  the   road.     Kimmouth   v.   Wall   Tp. 

Mass.   158;    Lowe   v.    Brannan,   105  Committee,  73  N.  J.  L.  440,  63  Atl. 

Ind.  247,  249,  4  N.  E.  580.  861.     See  also,  Welch  v.   State,  164 

"Lowe  V.  Brannan,  105  Ind.  247,  Ind.    104,    72    N.    B.    1043.     County 

4  N.  B.  580;  People  v.  Tp.  Board,  12  commissioners    may    deny    applica- 

Mich.    434;     Damrell    v.    Board,    40  tion   for   repair   when   they  find   it 

Cal.  147;    Brannan  v.  Mecklenburg,  not  required.     Appeal  of  Goodspeed, 

49  Gal.  672;   Robinson  v.  Logan,  31  75  Conn.  271,  53  Atl.  728. 
Ohio  St.  466.    But  it  has  been  held        ^  See  Scott  v.  Board,  101  Ind.  42; 

that  the   opening  of  a  road  is  not  Hobbs  v.  Board  of  Gom'rs  of  Tipton 

vitiated  by  the  fact  that  the  inter-  County,  116  Ind.  376,  19  N.  E.  186; 

mediate  calls  of  the  order  do  not  Tucker  v.  Sellers,  130  Ind.  514,  30 

coincide  with  those  in  the  report  of  N.  E.  531;  Gipson  v.  Heath,  98  Ind. 

the    viewers,    and    that    the    court  100;    Kline  v.  Board  of  Gom'rs  of 

would  take  judicial  notice  of  geo-  Huntington  County,  152  Ind.  321,  51 

graphical  subdivisions  of  the  state  N.  E.  476. 
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establishment  or  change  of  highways  in  providing  for  their  construc- 
tion and  improvement,  and  it  is  sometimes  required  that  an  election 
should  be  held  and  the  question  voted  upon.^^  Here,  however,  we  are 
more  directly  concerned  with  the  construction  and  improvement  after 
the  road  has  been  fully  established.  Even  in  such  cases  there  may  be 
other  preliminary  and  jurisdictional  steps  to  be  taken,  but  as  they  are 
more  frequently  required  in  the  case  of  streets,  they  are  considered  in 
a  subsequent  chapter  on  proceedings  to  improve  with  particular  refer- 
ence to  streets.^^ 

§  470.  The  contract. — Contracts  for  the  construction  or  improve- 
ment of  highways  must  be  let  and  made  in  the  mode  prescribed  by  the 
statute.^*  Thus,  where  the  statute  provides  that  each  road  or  division 
shall  be  let  under  a  separate  contract,  it  must  be  followed.^^  So,  where 
the  statute  requires  sealed  proposals  highway  commissioners  have  no 
authority  to  let  the  work  to  persons  who  did  not  make  such  proposals, 
and  at  a  time  subsequent  to  the  opening  of  the  bids.^°  Many  other 
instances  of  the  application  of  the  rule  are  found  in  the  decisions  under 
statutes  requiring  advertisement  and  competitive  bidding.^^  But,  un- 
der some  statutes,  especially  where  the  work  is  ordinary  repair  work 
small  in  amount,  competitive  bidding  is  not  required,  and  it  has  been 
held  under  a  Pennsylvania  statute  that  it  is  a  matter  in  the  discretion 
of  county  commissioners  whether  bids  be  taken  for  a  fixed  sum  tO' 
complete  the  improvement  or  for  a  schedule  of  prices  for  the  work  to 
be  done  by  the  piece.^^  Where  an  advertisement  for  bids  for  stone  to 
repair  and  improve  roads  specified  the  approximate  quantity  thought  to 
be  necessary  and  required  delivery  at  the  railroad  station  nearest  the 
line  of  work  in  progress  it  was  held  sufficiently  definite ;  and  the  court 
also  held  that  as  the  advertisement  permitted  each  bidder  to  submit 
two  bids,  one  for  all  the  stone  to  be  so  used  by  the  county  and  the  other 

'^  See  Board  of  Com'rs  of  Monroe  39  Mich.  554;  State  v.  Vice,  71  Miss. 

County  v.  Harrell,  147  Ind.  500,  46  912,  15  So.  129. 

N.   E.   124;    White  v.  Fleming,   114  ^^  State  v.  Vice,  71   Miss.  912,   15 

Ind.  560,  16  N.  E.  487;  Town  of  New  So.  129. 

London  v.   Davis,  73   N.  H.   72,   59  =»  Beard  v.  De  Goit  (Burdell  Town 

Atl.   369.     Compare  Nelson  v.   Har-  Clerk),  58  Mich.  245,  25  N.  W.  174. 

rison  County,  126  Iowa  436,  102  N.  =^Post,   §§  630-639,   710    (523-528, 

W.  197.  571). 

^  See  post,  §§  606,  628   (509-521).  ^Le       Moyne       v.       Washington 

=«Brauns   v.    Peoria,    82    111.    11;  County,   213   Pa.   123,   62   Atl.    516. 

Hannah    v.    Fife,    27    Mich.    172;  See  also,  Barber  Asphalt  Pav.  Co. 

Mackenzie  v.  Baraga  Tp.  Treasurer,  v.  South  Park  Com'rs,  233  111.  362, 

84  N.  E.  243. 
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for  stone  in  one  or  more  townships  of  the  county,  an  award  of  the  con- 
tract to  the  only  hidder  for  the  supply  of  material  to  the  whole  county 
should  not  be  set  aside,  especially  at  the  instance  of  one  of  the  bidders 
who  had  the  same  opportunity  to  bid  on  the  whole  county  supply, 
where  it  was  not  shown  that  the  bid  accepted  was  not  the  most  advan- 
tageous for  the  county.^' 

§  471.  Fraudulent  and  illegal  contracts. — ^Where  the  county  board 
of  supervisors  notified  only  one  contractor  and  he  came  before  the 
board  with  a  contract  ready  to  be  signed  and  providing  for  the  doing 
of  the  work  at  an  exorbitant  price,  and  upon  the  contract  being  signed 
the  contractor  took  a  member  of  the  board  into  partnership  and  the 
latter  did  a  large  part  of  the  work  and  approved  all  bills,  it  was  held 
that  the  transaction  was  fraudulent.*"  So,  in  another  somewhat  similar 
case,  it  was  held  that  the  board  of  county  commissioners  and  the  con- 
tractor were  in  collusion  and  that  taxpayers  were  entitled  to  enjoin 
the  board  from  allowing  the  contractor's  claim  and  causing  it  to  be 
paid.'^  In  a  somewhat  similar  class  of  cases  the  same  principle  has 
been  applied.  Thus,  it  has  often  been  held  that  an  ofEer  of  money  or 
the  like  to  obtain  certain  action  by  a  county  or  township  board,  city 
councilmen  or  other  public  ofiBcials  will  vitiate  their  action  induced, 
or  calculated  to  be  afEected  thereby.^  ^  But,  in  some  jurisdictions  at 
least,  private  aid  to  the  construction  or  improvement  of  highways  is 
sanctioned  in  proper  cases,*^  and,  as  will  be  further  shown  in  the  next 

'^  Middle  Valley  Trap  Rock  Min.  of  a  free  gravel  road,  the  amount 

Co.  V.  Chosen  Freeholders  of  Morris  the  contractors  saved  themselves  hy 

County,  71  N.  J.  L.  333,  60  Atl.  358.  their  failure  to  do  the  work  accord- 

'"  Nelson  v.  Harrison  County,  126  ing  to  the  contract. 

Iowa  436,  102  N.  W.  197,  also  hold-  '"Town   of   Shelby  v.  Miller,   114 

ing  that  the  statute  providing  that  Wis.    660,    91    N.    W.    86;    State   v. 

no  member  of  the  board  should  in  Ryan,  127  Wis.  599,  106  N.  W.  1093. 

any  manner  become  a  party,  either  See  also,  Winter  v.  Kinney,  1  N.  Y. 

directly  or   indirectly,   to   any   con-  365;  Webb  v.  Albertson,  4  Barb.  (N. 

tract  to  furnish  material  or  labor  to  Y.)    51;    Smith  v.  Applegate,   23  N. 

the  county  includes  implied  as  well  J.    L.    352;    Maguire   v.    Smock,    42 

as  express  contracts  and  its  viola-  Ind.  1,  13  Am.  Rep.  353;   Common- 

tion   makes   such   a   contract  void,  wealth  v.  Cambridge,  7  Mass.  165; 

See  generally,  Beebe  v.  Supervisors  Dudley  v.  Cilley,  5  N.  H.  558. 

of  Sullivan  County,  64  Hun  (N.  Y.)  '=■  Atkinson    v.    City    Council,    169 

377,  19  N.  Y.  S.  629.  Mass.  240,  47  N.  E.  1029;    Blake  v. 

=1  Board    of    Com'rs    of    Laporte  Com'rs,    114    Mass.    583;    Parks   v. 

County  V.   Wolff    (Ind.),    72   N.   E.  Mayor  &c.,  8  Pick.   (Mass.)    218,  19 

860,    also    holding    that    taxpayers  Am.  Dec.  322;  Copeland  v.  Packard, 

have  a  right  to  have  deducted  from  16  Pick.  (Mass.)  217;   In  re  Inhab- 

the  contract  price  for  construction  Itants   of  Vasselboro,   19   Me.   338; 
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section,  contracts  with  individuals  to  maintain  a  highway  have  some- 
times been  sanctioned.  So,  where  an  extensive  construction  of  a  high- 
way was  undertaken  by  town  supervisors  it  was  held  that  an  offer,  by  a 
person  at  a  meeting  called  to  consider  the  subject,  to  haul  the  bridge 
material  free  of  charge  where  such  hauling  was  a  trivial  part  of  the 
improvement  and  worth  only  a  few  dollars  would  not  be  considered  to 
have  influenced  the  action  of  the  supervisors  so  as  to  vitiate  such 
action.** 

§  472.  Contracts  with  individuals  to  maintain  highways. — ^In  some 
jurisdictions  it  has  been  held  that  a  municipality  may  contract  with 
private  persons  to  keep  a  road  in  repair  for  a  certain  time,°°  or  for 
all  time,'°  although  the  municipality  would  not  be  relieved  from  lia- 
bility for  want  of  repair.*'  Indeed,  it  is  said  in  one  of  the  Massachu- 
setts cases  that  "if  a  city  or  town,  instead  of  leaving  the  duty  of  keep- 
ing highways  in  repair  to  be  performed  by  the  ofBcers  and'  in  the 
methods  provided  by  the  general  laws,  assumes  to  perform  it  by  means  - 
of  agents  whom  it  may  direct  and  control,  it  may  be  held  responsible 
for  the  acts  of  those  agents."**  A  municipality  certainly  cannot  shift  ■ 
its  duties  to  others  so  as  to  escape  liability,  and  the  doctrine  that  it 
may  contract  with  private  persons  to  improve  and  repair  its  roads  so 
as  to  relieve  it  of  future  expense  is  not  unlimited.    If  such  a  contract 

Com'rs   V.   Perry,    5   Ohio    58.     See  116    Mass.    455;     McKisslck    v.    Mt. 

also,  Townsend  v.  Hoyle,  20  Conn.  Pleasant  Tp.,  48  Mo.  App.  416.     See 

1;    Henderson  v.  City  of  Lexington  also,  Phillips  v.  Commonwealth,  44 

(Ky.),  Ill  S.  W.  318,  33  Ky.  L.  703,  Pa.  St.  197. 

22  L.  R.  A.    (N.   S.)    20;    Kelley  v.  ''Inhabitants     of     Brookfleld     v. 

Kennard,  60  N.  H.  1;   Smith  v.  Con-  Reed,  152  Mass.  568,  26  N.  B.  138, 

way,   17   N.   H.    586,   592;    State   v.  139,    where    the    court    said:     "We 

Supervisors,  24  Wis.  49;    Pepin  Co.  have    no    doubt    that    the    plaintiff 

v.  Prindle,  61  Wis.  301,  312,  21  N.  could  lawfully  receive  from  individ- 

W.  254;    Lund  v.  Chippewa  Co.,  93  uals  an  obligation  to  relieve  it  from 

Wis.  640,  647,  67  N.  W.  927,  34  L.  R.  the  expense  of  keeping  a  piece  of 

A.    131;     State   v.    Town    Board    of  public  way  in  repair  for  all  time." 

Geneva,  107  Wis.  1,  8,  82  N.  W.  550,  Citing    Inhabitants    v.    Cutter,    114 

552.                                             ,  Mass.    344;    Hawks   v.    Charlemont, 

^  Sharpe   v.   Hasey,   141   Wis.   76,  107  Mass.  414,  and  other  Massachu- 

123  N.  W.  647,  also  holding  that  the  setts  cases.     See  also,  Middlefield  v. 

supervisors  might  testify  that  they  Church     Mills     Knitting     Co.,     160 

had  already  formed  the  intention  to  Mass.  267,  35  N.  E.  780. 

vote    for    the    construction    of    the  ''Jones  v.  Town  of  Marlborough, 

highway  before  the  offer  was  made.  70  Conn.  583,  40  Atl.  460,  462;    In- 

=»  Jones  V.  Town  of  Marlborough,  habitants  of  Brookfleld  v.  Reed,  152 

70  Conn.  583,  40  Atl.  460;   Campbell  Mass.  568,  26  N.  E.  138,  139. 

County  V.  Youtsey  (Ky.),  12  g.  W.  «»Waldron  v.  Haverhil-1,  143  Mass. 

305,  11  Ky.  L.  529;  Clark  v.  Russell,  582,  10  N.  E.  481,  482. 
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involves  the  expenditure  of  taxpayer's  money  or  the  assessment  of 
property,  it  could  not  well  be  made  under  the  system  in  force  in  many 
jurisdictions. 

§  473.  Carrying  out  the  contract — ^Rights  and  remedies  of  contrac- 
tors and  property  owners. — ^Under  some  of  the  statutes  the  contract 
price  for  the  construction  of  a  gravel  road  is  not  an  indebtedness  of 
the  municipality  but  is  paid  by  the  property  owners  in  the  taxing 
district,  although  it  is  the  duty  of  the  board  of  county  commissioners 
to  determine  whether  the  road  is  constructed  according  to  the  contract. 
The  acceptance  by  the  board  is  held  to  be  a  condition  precedent  to  the 
contractor's  right  to  recover  the  price  and  mandamus  does  not  lie  to 
compel  the  board  to  accept  the  road  and  pay  for  its  construction,  but 
an  appeal  lies  in  favor  of  the  party  aggrieved  and  the  question  of  the 
completion  of  the  road  in  accordance  with  the  contract  may  be  tried 
on  such  appeal.^'  Decisions  of  the  appellate  court  in  the  same  juris- 
diction seem  to  take  a  somewhat  different  view.  Thus,  under  the  In- 
diana statute,  making  the  property  or  fund  derived  from  assessment, 
and  not  the  county  or  other  municipality  liable  for  the  cost  of  con- 
struction, while  it  was  held  that  neither  the  board  of  county  commis- 
sioners nor  the  superintendent  appointed  by  them  has  authority  to 
alter  the  contract  for  the  construction  of  a  road  after  the  contract  has 
been  executed,  it  was  also  said  that  the  county  was  not  liable  on  the 
contract,  but  the  contractor  had  a  remedy  by  mandamus  where  he  did 
not  receive  the  payments  due  him  because  the  board  wrongfully  re- 
fused or  failed  to  perform  its  statutory  duty.*"  But,  as  already  shown, 
the  supreme  court  did  not  appear  to  be  satisfied  with  this  opinion. 
In  another  Indiana  case  the  contractor  for  the  construction  of  a  gravel 
road  was  allowed  to  recover  for  extra  work  done  at  the  request  of  the 
board  and  rendered  necessary  during  the  course  of  the  work  under  the 

"  Board    of    Com'rs    of    Jackson  Board  of  Com'rs  of  Martin  County, 

County  V.  Branaman,  169  Ind.  80,  82  34  Ind.  App.  231,  72  N.  B.  616;  Kline 

N.  B.  65.    Where  the  work  is  not  up  v.   Board  of  Com'rs  of  Huntington 

to  the  contract  standard  there  may  County,  152  Ind.  321,  51  N.  E.  476. 

be   a    remedy   on    the    contractor's  Much  that  was  said  in  the  first  case  '■ 

bond.     Goodwin  v.  Board  of  Com'rs  cited  is  dictum,  and  at  all  events  it 

of  Warren  County,  146  Ind.  164,  44  is  not  authority  now,   as  the   case 

N.    B.    1110.     Compare    Swindle    v.  went  to  the  supreme  court  and  was 

State,  15  Ind.  App.  415,  44  N.  E.  60.  decided  as  heretofore  shown  and  re- 

*°  Board    of    Com'rs    of    Jackson  ported  as  cited  in  the  last  preceding 

County  V.   Branaman    (Ind.   App.),  note. 
79   N.   E.   923.     See  also,  King  v. 
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original  contract.*^  Sometimes  there  is  a  curative  statute  that  cures  or 
makes  harmless  informalities  or  the  like  in  contracts  or  contractor's 
bonds.  ^^  It  has  been  held  that  the  board  of  county  commissioners  has 
no  power  to  accept  the  resignation  of  a  bidder  to  whom  a  contract  to 
repair  a  road  has  been  duly  and  regularly  let,  and  that  it  is  to  the 
interest  of  the  county  to  have  such  contracts  enforced  and  against  its 
interest  to  have  the  contractors  released  and  relieved  from  liability.*' 
Other  questions  as  to  the  rights  and  liabilities  of  contractors  are  fully 
considered  in  another  chapter.**  Injunction  may  often  be  resorted  to 
by  property  owners  and  taxpayers.*' 

§  474.  Damages  caused  by  improvement. — Questions  as  to  the  lia- 
bility for  damages  caused  by  the  improvement  of  a  highway  are  else- 
where considered.  So  much  depends  upon  the  nature  and  result  of 
the  improvement,  the  local  statute  or  constitution,  and  the  like,  that 
it  seems  better  to  refer  to  the  treatment  of  different  phases  of  the  sub- 
ject in  particular  connections  than  to  attempt  to  treat  it  fully  here, 
especially  as  to  do  so  would  cause  useless  repetition.  Thus,  there  is 
generally  no  liability  for  change  of  grade  unless  the  constitution  or 
statute  provides  for  such  liability,  but  many  of  the  constitutions  or 
statutes  do  now  so  provide,  at  least  in  certain  instances.*®   So,  there  is 

"  Board    of    Com'rs   of   Hamilton  not  lie  at  suit  of  taxpayer.     Board 

County  V.  Newlin,  132  Ind.  27,  31  N.  of    Com'rs    of    Jackson    County    v. 

E.    465.     Claim   against   county  for  Branaman,  39  Ind.  App.  193,  76  N. 

extra  worlc  was  denied  in  Little  v.  E.  1030,  78  N.  E.  356  (court  almost 

Board     of     Com'rs     of     Hamilton  equally  divided). 
County,  7   Ind.  App.  118,  34  N.   E.        "Ante,    §§    445,    450    (390,    394); 

499.     See  also,  Deitrick  v.  Board  of  post,   §§  595    (498),   637    (526),   771 

Com'rs    of    Parke    County,    28    Ind.  (607),  897  (709).    See  also.  Bowman 

App.  83,  62  N.  E.  97.    For  case  hold-  v.  Frith,  73  Ark.  523,  84  S.  W.  709; 

Ing   that  change  to   correct   details  Board  of  Com'rs  of  Laporte  County 

in  plan  may  be  made,  see  Campan  v.  Wolff   (Ind.),  72  N.  E.  860;   Fox 

V.  Highway  Com'r  of  Grosse  Pointe,  v.  Jones,  13  N.  Dak.  610,  102  N.  W. 

132  Mich.  365,  93  N.  "W.  879.  161.      Error    in    judgment    of    road 

^  See  Dewey  v.  State,  91  Ind.  173.  overseer  respecting  plan  of  improve- 

*^  Corker      v.       Elmore       County  ment  held  no  ground  for  injunction 

Com'rs,  10   Idaho  255,  77  Pac.   633.  in  Dennis  v.  Osborn,  75  Kan.  557,  89 

This  is  probably  true  as  a  general  Pac.  925. 

rule,  but  it  would  seem  that  there        "See    post,     §§     554     (463),    584 

might  be  exceptional  cases.  (487),  889  (701).    See  also,  for  stat- 

*•  See  post,  chap.  XXVI.    See  also,  utes     providing     for     compensation 

Moore  v.  Ramsey  County,  104  Minn,  where     improvements     are     made, 

30,  115  N.  W.  750.     See  as  to  right  Board  of  Auditors  v.  People,  38  111. 

of   board   of   commissioners   to   use  App.     239;      Chaplin     v.     Highway 

county   funds   to   defend   action    by  Com'rs,  126   111.  264,  18  N.  E.  765; 

road  contractor  against  such  board  Dana  v.  City  of  Boston,  170  Mass. 

and  as  holding  that  injunction  will  593,  49  N.  E.  1013;  Bartlett  v.  Bris- 
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generally  no  liability  where  the  work  is  authorized  and  carefully 
done/'  but  where  there  is  a  taking  or  a  trespass  caused  by  negligence 
or  unauthorized  act  of  the  municipality  there  may  be  a  liability  on  the 
part  of  the  municipality,*^  or,  in  some  instances,  on  the  part  of  the 
officer.*'  As  elsewhere  shown,  however,  governmental  agencies  are  not 
generally  liable  for  the  acts  of  public  officers  where  the  maxiin  re- 
spondeat superior  does  not  apply.^" 

§  475.    Taxing  districts — ^Legislative  authority  and  discretion. — 

As  shown  in  the  first  section  of  this  chapter,  the  legislature,  instead  ot 
exercising  direct  control  over  highways  and  levying  highway  taxes, 
generally  delegates  the  control  and  maintenance  of  highways  to  mu- 
nicipalities or  districts.  The  legislature,  in  the  absence  of  any  con- 
stitutional provision  to  the  contrary,  may  provide  for  taxing  dstricts 
without  regard  to  the  boundaries  of  counties,  townships  or  munici- 
palities,^^  as  well  as  by  following  existing  political  or  municipal  lines. 

tol,  66  N.  H.  420,  24  Atl.  906;  Ever-  Heape   v.    Berkeley    County,    80    S. 

ett  V.  Pall  River,  189  Mass.  513,  75  Car.  32,  61  S.  B.  203;   Fry  v.  Albe- 

N.  E.  946.  marie  County,  86  Va.  195,  9   S.  E. 

''See  post,  §  465;    also  Downs  v.  1004,  19  Am.  St.  879;   post,  §§  535- 

Clty  of  Ansonia,  73.  Conn.  33,  46  Atl.  538-  (445-448). 

243;    Sherman  v.  Butcher,  72  N.  J.        «  See  post,  §§  859-869   (674-683); 

L    53,   60  Atl.   336;    Carroll  v.  Rye  Wrightsel  v.  Fee,  76  Ohio  St.  529, 

Tp.,  13  N.  Dak.  458,  101  N.  "W.  894;  81  N.  B.  975,  13  L.  R.  A.  233;  Jack- 

Merkel    v.    Germantown,    120    Wis.  son  v.  Rankin,  67  Wis.  285,  30  N.  W. 

494    98  N.  W.  210.  301;    Barnard   v.    Highway   Com'rs, 

«See  post,  §§  561   (470),  586-590  172   111.   391,   50  N.   E.   120;    Ely  v. 

(489-493),  592    (495);   City  Council  Parsons,    55    Conn.    83;     Heazy    v. 

of    Montgomery    v.    Townsend,    84  Black,  90  Ind.  534.    See  also,  Smith 

Ala.    478,    4    So.    780;     Rudnyai    v.  v.  Eaton  Tp.,  138  'Mich.  511,  101  N. 

Town  of  Harwinton,  79  Conn.  91,  63  W.  661.    But  compare  Dean  v.  High- 

Atl     948;     City    of    Valparaiso    v.  way  Com'r  for  Tallmadge  Tp.,  151 

Adams,  123  Ind.  250,  24  N.  E.  107;  Mich.  582,  115  N.  W.  739.    For  cases 

Oilman  v.  Laconia,  55  N.  H.  130,  20  in  which  there  was  held  to  be  no 

Am.  Rep.  175;  O'Rourke  v.  Bain  (R.  liability,  see  McOsker  v.  Burrell,  55 

I  )  12  Atl  407;  Smith  .v.  Alexan-  Ind.  425;  Wilson  v.  Simmons,  89 
dria  33  Gratt.  (Va.)  208,  36  Am.  Me.  242;  36  Atl.  380;  Sullivan  v. 
Rep'  788;  Barrett  v.  Nelson,  29  Webster,  16  R.  I.  33,  11  Atl.  771; 
Kan  594;  Foster  v.  St.  Louis,  78  Garlinghouse  v.  Jacobs,  29  N.  Y. 
Mo.  107;  Schofield  v.  Cooper,  126  297;  Neville  v.  Viner,  115  111.  App. 
Iowa  334,  102  N.  W.  110;    Gumerus  364. 

V  Spring  Prairie,  91  Minn.  473,  98  ""Post,  §  594  (497),  et  seq.  See 
N  W  340.  But  see  Hutchinson  v.  also,  O'Brien  v.  Town  of  Derry,  73 
Pulaski  County  (Ky.),  11  S.  W.  607.  N.  H.  198,  60  Atl.  843. 

II  Ky  L  117;  Wakefield  v.  New-  "^  Board  of  Com'rs  of  Monroe 
port   62  N   H.  624;  Union  Civil  Tp.  County  v.  Harrell,  147  Ind.  500,  46 

V  Berryman,  3  Ind.  App.  344,  28  N.  E.  124;  Lowe  v.  Board  of  Com'rs 
N  E  774-  Hopper  v.  Douglas  of  White  County,  156  Ind.  163,  59 
County  75  Neb.  329,  106  N.  W.  330;    N.  E.  466;  Gilson  v.  Board  of  Com'rs 
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Highway  improvements  may  be  made  by  a  tax  on  all  the  property, 
real  and  personal,  in  the  taxing  district,  or  by  local  assessments 
against  the  real  estate  specially  benefited.^^  In  other  words,  it  is  for 
the  legislature  to  determine  in  general,  within  constitutional  limita- 
tions, on  what  persons  and  property  the  cost  or  expense  of  construct- 
ing and  maintaining  highways  shall  fall  and  the  mode  of  taxation  or 
manner  of  raising  the  fund.°' 

§  476.  Apportionment  and  exemption. — Sometimes  it  is  provided 
that  part  of  the  expense  of  constructing  or  maintaining  highways,  or 
both,  shall  be  borne  by  town  and  part  by  the  county,  or  the  like,^*  and 
where  a  highway  runs  through  several  highway  districts  or  munici- 
palities or  other  political  subdivisions  it  may  be  made  the  duty  of  each 
to  maintain  its  part  or  bear  its  proportionate  share  of  the  expense.^' 


of  Rush  County,  128  Ind.  65,  27  N. 
E.  235,  11  L.  R.  A.  835;  Spencer  v. 
Merchant,  125  U.  S.  345,  31  L.  ed. 
763,  8  Sup.  Ct.  921;  Williams  v. 
Eggleston,  170  U.  S.  304,  42  L.  ed. 
1047,  18  Sup.  Ct.  617.  See  also, 
People  v.  Richmond  County,  20  N. 
Y.  252;  People  v.  Lawrence,  41  N. 
Y.  141;  Carter  v.  Cambridge  &c. 
Bridge  Prop.,  104  Mass.  236;  At- 
torney General  v.  Cambridge,  16 
Gray  (Mass.)  247;  XJhrig  v.  St. 
Louis,  44  Mo.  458;  Bowles  v.  State, 
37  Ohio  St.  35. 

^^  State  V,  Board  of  Com'rs  of 
Marion  County,  170  Ind.  595,  597, 
610,  85  N.  E.  513;  Bowles  v.  State, 
37  Ohio  St.  35;  Cass  Farm  Co.  v. 
City  of  Detroit,  124  Mich.  433,  83 
N.  W.  108,  aff'd  in  181  U.  S.  396,  45 
L.  ed.  914,  21  Sup.  Ct.  644;  Barber 
Asphalt  Pav.  Co.  v.  French,  158  Mo. 
534,  58  S.  W.  934,  54  L.  R.  A.  .492, 
aff'd  in  French  v.  Barber  Asphalt 
Pav.  Co.,  181  U.  S.  324,  45  L.  ed. 
879,  21  Sup.  Ct.  625.  See  also, 
Grunewald  v.  Cedar  Rapids,  118 
Iowa  222,  91  N.  W.  1059;  Maybin  v. 
City  of  Biloxi,  77  Miss.  673,  28  So. 
566. 

^  See  generally,  Higham  &c. 
Bridge  &c.  Corp.  v.  Norfolk  County, 
6  Allen  (Mass.)  353;  Ryerson  v. 
Laketon  Tp.,  52  Mich.  509,  18  N.  "W. 
241;  Auditor  General  v.  Duluth  &c. 
R.  Co.,  116  Mich.  122,  74  N.  W.  505; 


Deerfield  Tp.  v.  Harper,  115  Mich. 
678,  74  N.  W.  207;  Sinton  v.  Ash- 
bury,  41  Cal.  525;  Brisman  v. 
Chosen  Freeholders,  64  N.  J.  L.  516, 
45  Atl.  998;  Ensign  v.  Barse,  107  N. 
Y.  329,  14  N.  E.  400,  15  N.  E.  401; 
Nehasaue  Park  Assn.  v.  Lloyd,  167 
N.  Y.  431,  60  N.  E.  741;  People  v. 
Molloy,  35  App.  Div.  (N.  Y.)  136,  54 
N.  Y.  S.  1084,  aff'd  in  161  N.  Y.  621, 
55  N.  E.  1099;  King  v.  Aroostook 
County,  63  Me.  567;  "Will  County  v. 
People,  110  111.  511;  Cooper  v.  Ash, 
76  111.  11;  Chicago  &c.  R.  Co.  v.  Mur- 
phy, 106  Iowa  43,  75  N.  W.  680;  St. 
Benedict's  Abbey  v.  Marion  County, 
50  Ore.  411,  93  Pac.  231. 

='*See  People  v.  Whyler,  41  Cal. 
354;  Norwich  v.  Hampshire  County; 
13  Pick.  (Mass.)  60;  Boston  Water 
Power  Co.  v.  Boston  &c.  R.  Co.,  23 
Pick.  (Mass.)  360;  Garrett  v.  St. 
Louis,  25  Mo.  505,  69  Am.  Dec.  475; 
In  re  Business  Men's  Assn.  of  New- 
burgh,  54  Misc.  (N.  Y.)  11,  103  N. 
Y.  S.  847. 

™  Jensen  v.  Board  of  Supervisors 
of  Polk  County,  47  Wis.  298,  2  N.  W. 
320;  Shaw  v.  Dennis,  10  111.  405; 
Commonwealth  v.  Newburyport,  103 
Mass.  129;  Wilcox  v.  Deer  Lodge 
County,  2  Mont.  574;  Mahony  Tp. 
v.  Comry,  103  Pa.  St.  262;  Pierson 
V.  Newark,  44  N.  J.  L.  424;  People 
v.  Ulster  County,  93  N.  Y.  397. 
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A  New  Hampshire  statute  provides  for  the  apportionment  of  expense 
of  maintaining  highways  among  towns  "greatly  benefited"  thereby  on 
proper  application,  and  it  is  held  that  a  town  may  have  such  an  ap- 
portionment made  on  account  of  an  existing  highway  and  for  future 
maintenance.^^  Property  in  cities  and  incorporated  towns  may  be 
included  in  the  taxing  district  and  have  to  share  in  the  expense/^  but 
this  is  not  so  under  all  statutes,^'  and  an  exemption  of'  such  property 
is  not  unconstitutional,  at  least  where  an  equivalent  burden  is  imposed 
thereon  for  the  maintenance  of  streets/"  although  it  has  been  held 
that  the  constitutional  provision  requiring  uniformity  of  taxation 
would  be  violated  if  there  were  no  such  equivalent  burden.*" 

§  477.  Power  to  tax  for  highways — Authority  and  manner  of  ex- 
ercising.— ^The  power  to  levy  and  collect  highway  taxes,  as  already 
stated,  is  in  or  comes  from  the  legislature  under  most  constitutions; 
and  municipalities  or  the  like  can  exercise  it  only  when  authorized  to 
do  so  by  statute.'^  The  statute  must  be  complied  with  in  all  material 
respects,"^  although  there  may  be  mere  immaterial  irregularities  that 


"O'Neil  V.  Town  of  Walpole,  74 
N.  H.  197,  66  Atl.  119.  See  also, 
Campton  v.  Plymouth,  64  N.  H.  304, 
8  Atl.  824;  "Wardsboro  v.  Jamaica, 
59  Vt.  514,  9  Atl.  11;  Grand  Isle 
v.  Town  of  Milton,  68  Vt.  234,  35 
Atl.  71.  Tax  for  contemplated  re- 
pairs held  authorized  in  Southern 
R.  Co.  v.  Cherokee  County,  144  Ala. 
579,  42  So.  66.  So  held  even  for  con- 
templated roads  not  yet  laid  out,  in 
Saroyer  &c.  Co.  v.  Crystal  Falls  Tp., 
56  Mich.  597,  23  N.  W.  334;  Penin- 
sula Iron  &c.  Co.  v.  Crystal  Falls 
Tp.,  60  Mich.  510,  27  N.  W.  666. 

"'  Byram  v.  Board  of  Com'rs  of 
Marion  County,  145  Ind.  240,  44  N. 
B.  357,  33  L.  R.  A.  476;  O'Kane  v. 
Treat,  25  111.  557;  Peoria  &c.  R.  Co. 
V.  People,  144  111.  458,  33  N.  B.  873; 
Chicago  &c.  R.  Co.  v.  Murphy,  106 
Iowa  43,  75  N.  W.  680;  State  v. 
Arnold,  136  Mo.  446,  38  S.  W.  79. 
See  also,  People  v.  Peoria  &c.  R.  Co., 
232  111.  540,  83  N.  B.  1054. 

«  Martin  v.  Aston,  60  Cal.  63;  Peo- 
ple v.  La  Salle  County,  111  111.  527; 
Butz  V.  Kerr,  123  111.  659,  14  N.  E. 
671;  Marks  v.  Woodbury  County,  47 
Iowa   452;    Shapter   v.   Carroll,    18 


App.  Div.  (N.  Y.)  390,  46  N.  Y.  S. 
202,  and  authorities  cited  in  next 
following  note. 

™  Miller  v.  Kern  County,  137  Cal. 
516,  70  Pac.  549;  Board  of  Com'rs 
of  Gunnison  County  v.  Owen,  7 
Colo.  467,  4  Pac.  795;  Fairplay  v. 
Board  of  Com'rs  of  Park  County,  29 
Colo.  57,  67  Pac.  152;  Supervisors 
of  Washington  County  v.  Saltville 
Land  Co.,  99  Va.  640,  39  S.  E.  704. 

°°  Fletcher  v.  Oliver,  25  Ark.  289. 

»'Hoisten  v.  Glower,  114  Ga.  992, 
41  S.  E.  48;  Wilson  v.  Cedarville, 
109  111.  App.  316;  Chicago  &c.  R.  Co. 
V.  People,  184  111.  174,  56  N.  B.  365; 
Ohio  &c.  R.  Co.  v.  People,  123  111. 
648,  15  N.  E.  276;  Ohio  &c.  R.  Co. 
V.  Com'rs  of  Highways,  117  111.  279, 
7  N.  B.  663;  Ryerson  v.  Laketon 
Tp.,  52  Mich.  509,  18  N.  W.  241; 
Johnson  v.  Borke,  23  Ky.  L.  1845, 
66  S.  W.  400.  See  also,  Jones  v. 
Town  of  Tonawanda,  35  App.  Div. 
(N.  Y.)  151,  55  N.  Y.  S.  115;  Libby 
v.  State,  59  Neb.  264,  80  N.  W.  817. 
Or  there  may,  perhaps,  be  a  provi- 
sion of  some  state  constitution 
authorizing  it. 

=^  Hamilton  &c.  Co.  v.  L'Anse  Tp. 
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will  not  defeat  the  tax."'  The  manner  of  levying  and  collecting  the 
tax  depends  so  much  upon  differing  local  statutes  that  a  mere  refer- 
ence to  a  number  of  decisions  under  various  statutes  is  all  that  seems 
practicable  within  the  limits  of  this  treatise.'^  It  may  be  said,  how- 
ever, that  the  tax  must  not  be  in  excess  of  the  statutory  or  constitu- 
tional limitation,"^  if  any,  and  must  not,  of  course,  violate  the  con- 


107  Mich.  419,  65  N.  W.  282;  Thayer 
Lumber  Co.  v.  Springfield  Tp.,  131 
Mich.  12,  90  N.  W.  677;  State  v. 
Edwards,  81  Miss.  399,  33  So.  172; 
Jones  V.  Town  of  Tonawanda,  35 
App.  Dlv.  (N.  Y.)  151,  55  N.  Y.  S. 
115;  State  v.  Bergen  County  Cir.  Ct. 
64  N.  J.  L.  536,  45  Atl.  981;  Litch- 
field &c.  R.  Co.  v.  People,  225  111.  301, 
80  N.  E.  335;  People  v.  Chicago  &c. 
R.  Co.,  164  111.  506,  45  N.  E.  989; 
Board  of  Com'rs  of  Gp'Iia  County  v. 
State,  67  Ohio  St.  412,  66  N.  B.  524. 
See  also,  Miller  v.  Kern  County,  137 
Cal.  516,  70  Pac.  549. 

•^See  Chicago  &c.  R.  Co.  v.  Peo- 
ple, 174  111.  80,  50  N.  E.  1057;  Indi- 
ana &c.  R.  Co.  V.  People,  201  111.  351, 
66  N.  E.  293;  Florer  v.  McAfee,  135 
Ind.  540,  35  N.  E.  277;  Board  of 
Com'rs  of  Switzerland  County  v. 
Reeves,  148  Ind.  467,  46  N.  E.  995; 
Sioux  City  &c.  R.  Co.  v.  Osceola 
County,  45  Iowa  168;  Kansas  City 
&c.  R.  Co.  V.  Touty,  29  Kan.  460; 
Rogers  v.  Greenbush,  58  Me.  390,  4 
Am.  Rep.  292;  Westhampton  v. 
Searle,  127  Mass.  502;  Turnbull  v. 
Alpena  Tp.,  74  Mich.  621,  42  N.  W. 
114;  Lima  v.  McBride,  34  Ohio  St. 
338;  Elsbree  v.  Keller,  35  Pa.  Sup. 
Ct.  497. 

"Comstock  V.  Yolo  County,  71 
Cal.  599,  12  Pac.  728;  Miller  v.  Kern 
County,  137  Cal.  516,  70  Pac.  549; 
Kootenai  County  v.  Hope  Lumber 
Co.,  13  Idaho  262,  89  Pac.  1054;  City 
of  Genesee  v.  Latah  County,  4 
Idaho  141,  36  Pac.  701;  Mee  v.  Pad- 
dock, 83  111.  494;  Thatcher  v.  Peo- 
ple, 79  111.  597;  People  v.  Chicago 
&c.  R.  Co.,  228  111.  102,  81  N.  E. 
813;  Highway  Com'rs  v.  Newell,  80 
111.  587;  Board  of  Com'rs  of  Monroe 
County  V.  Harrell,  147  Ind.  500,  46 
N.  E.  124;  Board  of  Com'rs  of  Switz- 
erland County  V.  Reeves,  148  Ind. 

34 — Elliott  R.  and  S. 


467,  46  N.  E.  995;  City  of  Newton 
V.  Board  of  Supervisors  of  Jasper 
County,  134  Iowa  27,  112  N.  "W.  167; 
Kansas  City  &c.  R.  Co.  v.  Lontz,  29 
Kan.  460;  Hudson  v.  Police  Jury, 
107  La.  387,  31  So.  868;  Logan  v. 
Parish  of  Ouachita,  105  La.  499,  29 
So.  975;  Greene  v.  Martin,  101  Me. 
232,  63  Atl.  814;  Auditor  General  v. 
Duluth  &c.  R.  Co.,  116  Mich.  122,  74 
N.  W.  505;  Auditor  General  v.  Long- 
year,  110  Mich.  223,  68  N.  W.  130; 
Hogelskamp  v.  Weeks,  37  Mich. 
422;  Board  of  Supervisors  of  Sag- 
inaw County  V.  Hubinger,  137  Mich. 
72,  100  N.  W.  261;  Cortelyou  v.  An- 
derson, 73  N.  J.  L.  427,  63  Atl.  1095; 
Herring  v.  Dixon,  122  N.  Car.  420, 
29  S.  B.  368;  State  v.  Davis,  129  N. 
Car.  570,  40  S.  E.  112;  State  v. 
Franklin  County,  35  Ohio  St.  458; 
Board  of  Com'rs  of  Gallia  County  v. 
State,  67  Ohio  St.  412,  66  N.  E.  524; 
Dawson  v.  Barron,  9  Ohio  Dec.  706; 
Cornell  v.  Franklin  County,  67  Ohio 
St.  335,  65  N.  E.  998;  Creswell  v. 
Montgomery,  1^  Pa.  Super.  Ct.  87; 
Custer  County  Bank  v.  Custer 
County,  18  S.  Dak.  274,  100  N.  W. 
424;  Mason  County  v.  Simpson,  13 
"Wash.  250,  43  Pac.  33;  Seanor  v. 
Whatcom  County,  13  Wash.  48,  42 
Pac.  552;  Baier  v.  Hosmer,  107  Wis. 
380,  83  N.  W.  645;  Judd  v.  Fox 
Lake,  28  Wis.  583;  Bigelow  v.  Town 
of  Washburn,  98  Wis.  553,  74  N.  W. 
362. 

"Dixon  County  v.  Chicago  &c.  R. 
Co.  (Neb.),  95  N.  W.  340;  Hebard 
V.  Ashland  County,  55  Wis.  145,  12 
N.  W.  437;  Mueller  v.  Town  of 
Cavour,  107  Wis.  599,  83  N.  W.  944; 
Peninsular  Sav.  Bank  v.  Ward,  118 
Mich.  87,  76  N.  W.  161,  79  N.  W. 
911;  Taft  v.  Barrett,  58  N.  H.  447; 
State  V.  Humphreys,  25  Ohio  St. 
527;  State  v.  Fulmere  County  (Tex. 
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stitution  in  any  way."  The  fund  realized  from  such  taxation  is  usu- 
ally required  to  be  devoted  to  the  particular  purpose*'  and  does  not 
become  part  of  the  general  fund  of  the  municipality  collecting  it.«^ 

§  478.  Road  bonds. — In  some  jurisdictions  bonds  may  be  issued  to 
obtain  money  for  the  construction  or  improvement  of  roads.**  They 
are  frequently  authorized  in  the  case  of  street  improvements,  and 
when  authorized  and  issued  as  ordinary  municipal  bonds,  they  are 
obligations  of  the  municipality  as  in  other  cases.  But  this  is  not  the 
case  under  all  of  the  statutes.  It  is  not  our  purpose  to  consider  the 
subject  of  highway  improvement  bonds  at  length  in  this  connection,  as 
they  will  be  treated  when  we  come  to  consider  street  improvements 
and  stteet  improvement  bonis  specifically.  The  distinction  above 
made,  however,  should  not  be  lost  sight  of.  If  a  bond  is  a  municipal 
indebtedness  the  question  will  often  arise  as  to  whether  it  is  not  in- 
valid as  in  excess  of  the  constitutional  or  statutory  limit  of  municipal 
indebtedness ;  but  where  it  is  payable  only  out  of  a  special  fund  and  is 


Civ.  App.),  71  S.  W.  418;  People  v. 
Atchison  &c.  R.  Co.,  201  III.  365,  66 
N.  E.  232;  People  v.  Peoria  &c.  R. 
Co.,  232  111.  540,  83  N.  E.  1054.  But 
see  Crocker  v.  Moore,  140  N.  Car. 
429,  53  S.  E.  229.  See  for  procedure 
in  Illinois  where  additional  levy  is 
needed,  Toledo  &c.  R.  Co.  v.  People, 
226  111.  557,  80  N.  E.  1059;  Highway 
Com'rs  v.  Newell,  80  111.  587. 

*Se&  Covell  v.  Young,  11  Neb. 
510,  9  N.  W.  694;  Dixon  County  v. 
Chicago  &c.  R.  Co.  (Neb.),  95  N.  "W. 
340;  Fields  v.  Highland  County,  36 
Ohio  St.  476;  State  v.  Godwin,  123 
N.  Car.  697,  31  S.  B.  221;  Citizens' 
Bank  v.  Spencer,  126  Iowa  101,  101 
N.  W.  643.  See  for  law  held  consti- 
tutional against  many  objections, 
Crocker  v.  Moore,  140  N.  Car.  429, 
53  S.  B.  229. 

'"Highway  Com'rs  v.  Newell,  80 
111.  587;  Miller  v.  Bowers,  30  Ind. 
App.  116,  65  N.  B.  559;  King  v. 
Board  of  Com'rs  of  Martin  County, 
34  Ind.  App.  231,  72  N.  B.  616; 
Spidell  V.  Johnson,  128  Ind.  235,  25 
N.  B.  889. 

"See  Indiana  cases  cited  in  next 
following  section;  also  Alcona 
County  V.  White,  54  Mich.  503,  20 
N.   W.   537;    Lima  v.   McBride,   34 


Ohio  St.  338;  Pairplay  v.  Board  of 
Com'rs  of  Park  County,  29  Colo.  57, 
67  Pac.  152;  County  Com'rs  of  Du- 
val County  V.  City  of  Jacksonville, 
36  Pla.  196,  18  So.  339,  29  L.  R.  A. 
416;  City  of  Oregon  City  v.  Moore, 
30  Ore.  215,  46  Pac.  1017,  47  Pac. 
851;  City  of  Oregon  City  v.  Clack- 
amas County,  32  Ore.  491,  52  Pac. 
310.  Compare  County  of  Lincoln  v. 
City  of  Brookhaven,  90  Miss.  5,  41 
So.  449.  And  see  upon  the  general 
subject.  People  ex  rel.  Francis  v.  El- 
gin &c.  Ry.  Co.,  243  111.  546,  90  N.  E. 
1080;  Robinson  v.  Linscott,  —  Cal. 
— ,  107  Pac.  703;  Tillamook  City  v. 
County  Court  of  Tillamook,  —  Cal. 
— ,  107  Pac.  482. 

"  In  Ontario  County  v.  Shepard, 
100  App.  Div.  (N.  Y.)  200,  91  N.  Y.  S. 
611,  it  was  held  that  a  county  had 
authority  to  issue  such  bonds  and 
that  it  was  no  objection  to  bonds 
executed  by  it  to  fund  its  indebted- 
ness, where  it  was  liable  in  the 
first  instance  to  pay  a  portion  of 
the  indebtedness  for  the  construc- 
tion of  highway,  ultimately  payable 
by  the  township,  that  they  included 
the  indebtedness  chargeable  to  the 
latter. 
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not  a  nmnieipal  indebtedness,  no  such  question  arises.'"  So,  there 
may  be  other  important  difEerenees.  Under  the  Indiana  statutes  free 
gravel  road  bonds  as  well  as  street  improvement  bonds  may  be  issued 
so  as  not  to  constitute  an  indebtedness  of  any  municipality.'^  The 
property  within  the  taxing  district  is  liable  to  assessment  to  pay  such 
bonds,'^  and  there  may  be  an  additional  assessment  in  a  proper  case.'^ 
Such  bonds  are  not  strictly  commercial  paper,  and  a  purchaser  is 
bound  to  take  notice  of  the  statute  and  its  settled  construction  and  to 
see  that  there  are  or  will  be  assessments  out  of  which  they  can  be  paid 
or  which  he  can  cause  to  be  collected.'*  But  even  under  a  statute  which 
was  construed  as  not  creating  a  municipal  indebtedness,  and  which 
provided  for  payment  only  out  of  a  fund  to  be  collected  by  special  as- 
sessment, it  has  been  held  that  an  action  may  be  maintained  by  a 
bondholder  against  the  municipality  to  establish  and  perpetuate  them 
as  a  claim  upon  the  fund  and  prevent  the  bar  of  the  statute  of  limi- 
tation.'° 

§  479.   Working  out  road  tax. — A  road  tax  is  not  payable  in  labor 
unless  the  statute  so  provides,"  and  it  has  been  held  that  a  mere  dele- 

">  Board  of  Com'rs  of  Switzerland  Board,  66  Fed.  476,  aff'd  in  70  Fed. 

Co.  V.  Reeves,  148   Ind.   467,  46  N.  369,  17  C.  C.  A.  166. 

E.    995;    Board   of   Com'rs   of   Mon-  "King  v.  Board,  34  Ind.  App.  231, 

roe  County  v.  Harrell,  147  Ind.  500,  72  N.   E.  616;    Board  of  Com'rs  of 

46  N.  E.  124;    Board  v.  FuUen,  111  Jackson   County  v.    Branaman,   169 

Ind.   410,   12  N.   E.   298;    Spidell  v.  Ind.    80,    82    N.    E.    65;     Board    of 

Johnson,  128  Ind.  235,  25  N.  E.  889.  Com'rs   of   Monroe   County   v.   Har- 

See    also.    City    of    Catlettsburg    v.  rell,  147  Ind.  500,  46  N.  E.  124. 

Self,   115   Ky.   669,   74   S.   W.   1064.  '"Goodwin  v.  Board,  146  Ind.  164, 

But  see  State  v.  Com'rs  of  Fayette  44  N.  E.  1110;    Kline  v.  Board,  152 

County,   37   Ohio   St.    526;    Kimball  Ind.  321,  51  N.  B.  476. 

V.    Board,   21   Fed.    145;    Fowler   v.  "Kirsch  v.  Braun,  153   Ind.   247, 

City  of  Superior,  85  Wis.  411,  54  N.  53  N.  B.  1082. 

W.  800;   Allen  v.  City  of  Davenport,  "Meyer    v.    San    Francisco,    150 

107  Iowa  90,  77  N.  W.  532;  Burling-  Cal.  131,  88  Pac.  722,  10  L.  R.  A.  (N. 

ton  Sav.  Bank  v.  Clinton,  111  Fed.  S.)   110.     See  also,  Jordan  v.  Cass 

439.  Co.,  3  Dill.  (U.  S.)  185,  13  Fed.  Cas. 

"Kirsch  v.  Braun,  153  Ind.  247,  53  7517;   Mather  v.  San  Francisco,  115 

N.    E.    1082;    Board    of    Com'rs    of  Fed.  37,  52  C.  C.  A.  631.     But  com- 

Monroe  County  v.  Harrell,  147  Ind.  pare  Meath  v.  Phillips  Co.,  108  U. 

500,  46  N.  B.  124.     See  also,  Board  S.  553,  27  L.  ed.  819,  2  Sup.  Ct.  869; 

of  Com'rs  v.  Fahlor,  114  Ind.  176,  15  Liehman  v.  San  Francisco,  24  Fed. 

N.  B.  830;  Walker  v.  Board,  11  Ind.  705. 

App.  285,  38  N.  E.  1095;   Board  of  "People  v.  Supiger,  103  111.  434; 

Com'rs  of  Ripley  County  v.  Hill,  115  Van  Dien  v.  Hopper,  5  N.  J.  L.  880; 

Ind.    316,   16   N.   E.    156;    Strieb  v.  Ferguson  v.  Moore,   5  Pa.   Sup.  Ct. 

Cox,   111   Ind.   299,   12   N.   B.   481;  353.    See  also,  Cleveland  &c.  R.  Co. 

Quill   v.    City   of   Indianapolis,    124  v.  Randle,  183  111.  364,  55  N.  E.  728; 

Ind.   292,   23  N.  E.  788;    Braun  v.  Osborne  v.  Mecklenburg  County,  82 
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gation  of  power  to  control  or  regulate  highways  does  not  give  the  local 
authorities  power  to  compel  citizens  to  work  on  highways."  But  tax- 
payers are  permitted  to  work  out  their  road  tax'*  by  many  statutes 
and  are  sometimes  required  to  perform  such  work  or  pay  a  certain  sum 
in  its  place.'''  It  has  even  been  held  that  the  legislature  may  prescribe 
a  penalty  for  failure  or  refusal  or  may  make  it  a  criminal  oflEense.'" 
Certain  specified  classes  of  persons  are  usually  exempted  from  the 
performance  of  this  duty,  such  as  those  above  or  below  a  certain  age, 
or  physically  unable,  or  engaged  in  certain  other  duties.*^  But,  ordi- 

N.  Car.  400;   Heath  v.  City  of  lola,  ton,  72  Me.  516;  Lake  Superior  Sliip 

—   Kan.  — ,   105   Pac.   32    (Iiolding  Canal  &c.  Co.  v.  Thompson,  56  Mich, 

that  where  an  express  provision  of  493,  23  N.  W.  183;  Gross  v.  State,  4 

the  statute  giving  cities  of  the  first  Tex.  App.  249. 

and  second  class  authority  to  re-  =°  State  v.  Hathcock,  20  S.  Car. 
quire  their  residents  to  perform  419,  47  Am.  Rep.  842;  Waters  v. 
such  labor  is  repealed,  general  State,  117  Ala.  189,  23  So.  28;  Gen- 
grants  of  power  are  not  readily  con-  eva  County  v.  Hall,  93  Ala.  488,  9 
strued  as  giving  the  same  right  to  So.  727;  Baader  v.  City  of  Cullman, 
such  cities  by  implication).  115  Ala.   539,   22   So.  19;    Moore  v. 

"Galloway  v.   Town   of   Tavares,  Town  of  Joneshoro,  107  Ga.  704,  33 

37   Fla.    58,   19    So.   170;    Ex   parte  S.   E.   435;    State  v.   Sikes,   44   La. 

Campbell  (Tex.  Cr.),  22  S.  W.  1020;  Ann.  949,  11  So.  588;  Tipton  v.  Nor- 

Ex   parte   Grace,    9   Tex.   App.   381.  man,  72  Mo.  386;  State  v.  Tracy,  82 

See  also,  Whitt  v.  City  of  Gadsden,  Minn.  317,  84  N.  W.  1015;    Bouton 

160  Ala.  271,  49  So.  682.  v.   Neilson,   3   Johns.    (N.  Y.)    474; 

™This  may  well  be  deemed  a  val-  State  v.  Snyder,  41  Ark.  226;   State 

uable   right   or   privilege.     In   Chi-  v.  Telfair,  130  N.  Car.  645,  40  S.  B. 

cago  &c.  R.  Co.  V.  People,  171  111.  976;    Ex  parte  Bowen,  34  Tex.  Cr. 

525,  49  N.  E.  538,  it  is  said:    "'It  is  107,  29  S.  W.  269.    See  also.  Barber 

not  a  mere  irregularity  when  one  is  v.  State,  83  Ark.  246,  103  S.  W.  724; 

denied  his  legal  right  to  work  out  Lyford  v.  Laconia,  —  Okla.  — ,  101 

a  road  tax,  and  the  amount  is  de-  Pac.  1029,  22  L.  R.  A.  (N.  S.)  1067. 

manded  in  money.'     In  such  a  case  But  compare  Profitt  v.  Anderson,  1 

the   party   taxed    is    denied   a   sub-  Va.  Dec.  908,  20  S.  E.  887. 

stantial    right    which    goes    to    the  ''Ex  parte   Taylor    (Tex.   Crim.), 

foundation  of  the  tax,  and  the  fail-  37    S.    W.    422;    Watkins    v.    State 

ure  to  give  the  notice  and  afford  the  (Miss.),     11     So.     532;     Moore     v. 

opportunity  accorded  by  the  statute  Vaughan,  127  Mo.  538,  30  S.  W.  162; 

to  make  payment  in  labor  vitiates  State  v.  Covington,  125  N.  Car.  641, 

the  levy."     Citing  Cooley  on  Taxa-  34  S.  E.  272;   Fletcher  v.  Oliver,  25 

tion,  541;  Patterson  v.  Creighton,  42  Ark.  289;    Dees  v.  State    (Miss.),  7 

Me.  367;    Miller  v.  Gorman,  38  Pa.  So.   326;    Porter  v.   State,   141   Ind. 

St.  309;    Biss  v.  Town  of  New 'Ha-  488,  40  N.  E.  1061;  Hill  v.  Birming- 

ven,  42  Wis.  605.  ham,  73  Ala.  74;    Zlmmer  v.   State, 

"See  Taylor  v.  State,  147  Ala.  131,  30  Ark.  677;    Ex  parte  Thompson, 

41  So.  776;  Cooper  v.  Ash,  76  111.  11;  20  Fla.   887;    Hawkins  v.   Small,  7 

Mee  V.  Paddock,  83  111.  494;    Short  Baxt.     (Tenn.)     193;     Jackson    v. 

V.  State,  80  Md.  392,  31  Atl.  322,  29  State,  101  Tenn.  138,  46  S.  W.  450. 

L.  R.  A.  404n;    Johnston  v.  Mayor,  See  as  to  township  being  judge  as 

62  Ga.  645;    Matter  of  Dassler,  35  to    who    is    entitled   to    exemption 

Kan.  678,  12  Pac.  130;   Ryerson  v.  under  an  Indiana  statute,  Winfleld 

State,    24   N.    J.    L.    622;    Treat   v.  Tp.  v.  Wise,  73  Ind.  71;   Shideler  v. 

Orono,  26  Me.  217;  Tufts  v.  Lexing-  Clinton  Tp.,  23  Ind.  479;    State  v. 
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narily  at  least,  no  excuse  -will  avail  a  person  within  the  terms  of  the 
statute  and  not  within  any  constitutional  or  legislative  exception  or 
exemption.^^  A  citizen  is  not  entitled  to  select  his  own  time  and  place 
to  work  out  his  road  tax  regardless  of  the  local  authorities.^'  So,  al- 
though citizens  and  residents  of  a  portion  of  a  county  contend  that  the 
authorities  have  not  had  the  public  roads  of  that  section  worked  with 
due  diligence  and  care,  and  that  such  roads  have  fallen  into  had  con- 
dition, this  does  not  authorize  them  to  work  certain  portions  of  roads 
of  their  own  selection  and  not  under  the  supervision  of  the  county  au- 
thorities, and  thereupon,  when  called  upon  by  the  duly  constituted 
authorities  to  do  road  work  or  pay  the  commutation  tax,  to  refuse  to 
do  so  on  the  ground  that  they  have  already  done  an  amount  of  work 
which  was  equivalent  to  that  which  the  law  requires  them  to  do  when 
duly  summoned  to  do  it.^* 

§  480.    Theory  of  statutes  requiring  work  on  highways — Not  a  tax. 

— Eequiring  persons  to  work  on  highways,  even  where  they  are  partly 
kept  up  by  taxation,  is  not  double  taxation  and  statutes  requiring 
such  work  are  not  unconstitutional.^^  The  theory  is  that  requiring 
such  labor  is  not  taxation  at  all,  but  is  the  exaction  of  a  public  duty.*° 
The  authorities  are  almost  unanimous  in  upholding  such  statutes.^^ 

Porter,  134  Ind.  63,  32  N.  E.  1021,  33  "  Herndon  v.  Colquitt  County,  132 

N.  E.  687.  Ga.  343,  64  S.  E.  60. 

•^  State  v.  Cauble,  70  N.  Car.  62;  ==  State  v.  Halifax,  15  N.  Car.  345; 
Jones  V.  State,  41  Ark.  451 ;  Fox  v.  State  v.  Wheeler,  141  N.  Car.  773,  53 
Rockford,  38  111.  451;  Macomb  v.  S.  E.  358,  115  Am.  <='t.  700  and  note. 
Twaddle,  4  111.  App.  254;  McDonald  5  L.  R.  A.  (N.  S.)  1139  and  note. 
V.  Madison  County,  43  111.  22;  Win-  See  also,  Dennis  v.  Simon,  51  Ohio 
field  Tp.  V.  Wise,  73  Ind.  71;  State  St.  233,  36  N.  E.  832;  Short  v.  State, 
V.  Gillikin,  114  N.  Car.  832,  19  S.  E.  80  Md.  392,  31  Atl.  322,  29  L.  R.  A. 
152;  State  v.  Yoder,  132  N.  Car.  404,  and  authorities  cited  in  next 
1111,  44  S.  E.  689;  Leedy  v.  Town  following  note.  But  compare  Has- 
of  Bourbon,  12  Ind.  App.  486,  40  N.  sett  v.  Walls,  9  Nev.  387. 
E.  640;  Fanning  V.  Board  of  Com'rs  "State  v.  Wheeler,  141  N.  Car. 
of  Wilkes  County,  119  Ga.  315,  46  773,  53  S.  E.  358,  115  Am.  St.  700, 
S.  E.  410.  But  compare  Ward  v.  5  L.  R.  A.  (N.  S.)  1139;  State  v. 
State,  88  Ala.  202,  7  So.  298;  State  Sharp,  125  N.  Car.  628,  34  S.  B.  264, 
V.  Hinton,  131  N.  Car.  770,  42  S.  E.  74  Am.  St.  663n.  See  also.  Pleasant 
611;  State  v.  Craig,  81  N.  Car.  588;  v.  Kost,  29  111.  490;  Fox  v.  Rock- 
On  Yuen  Hai  Co.  v.  Ross,  8  Saw.  ford,  38  111.  451;  Leedy  v.  Town  of 
(U.  S.)  385,  17  Fed.  Cas.  338,  for  Bourbon,  12  Ind.  App.  486,  40  N.  E. 
persons  held  excused  or  not  within  640;  Barrow  v.  Hapler,  34  La.  Ann. 
the  statute.  See  also.  Moss  v.  State,  362.  See  also,  Galloway  v.  Town  of 
143  Ala.  86,  39  So.  198  (holding  it  a  Tavares,  37  Fla.  58,  19  So.  170; 
question  for  the  iury) ;  Taylor  v.  Macomb  v.  Twaddle,  4  111.  App.  254; 
State,  147  Ala.  131,  41  So,  776.  Lyford  v.  Laconla,  —  Okla.  — ,  101 

s^Creswell  v.  Montgomery,  13  Pa.  Pac.  1092,  22  L.  R.  A.   (N.  S.)   1067. 

Sup.  Ct.  87.  ''  See  also,  Maxwell  v.  Willis,  123 
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§  481.  Compelling  work  on  highways — Statute  must  be  followed— 
Notice. — ^The  local  authorities,  in  order  to  compel  persons  to  work  on 
highways,  or  to  uphold  an  assessment  where  there  is  a  right  to  pay  in 
labor,  must  comply  with  the  statutory  requirements.''  A' request  or 
notice  is  generally  required  to  be  given,  and  it  should  contain  the  in- 
formation required  by  statute,'^  and  be  served  in  the  manner^"  and 
for  the  time'*  prescribed.  But  it  may  be  waived,'^  and  failure  to  give 
notice  as  provided  vnll  not  necessarily  vitiate  an  entire  assessment  or 
the  like."'  So,  it  has  been  held  that  a  taxpayer  who  voluntarily  paid  a 
road  tax  and  afterwards  procured  it  to  be  refunded  on  presentation  of 
a  fraudulent  certificate  that  it  had  been  worked  out,  cannot  question 
the  validity  of  the  tax  in  an  action  by  the  county  to  recover  the  amount 
refunded.** 


Ga.  319,  51  S.  E.  416;  McGinnis  v. 
Ragsdale,  116  Ga.  245,  42  S.  E.  492; 
Com'rs  of  Roads  v.  Burns,  118  Ga. 
112,  44  S.  E.  828. 

»»Baader  v.  City  of  Cullman,  115 
Ala.  539,  22  So.  19;  Inhabitants  of 
Sumner  v.  Gardiner,  88  Me.  584,  34 
Atl.  524;  Wallace  v.  Bradshaw,  55 
N.  J.  L.  117,  25  Atl.  271,  56  N.  J.  L,. 
339,  29  Atl.  156;  In  re  Hagan,  65 
Kan.  857,  68  Pac.  1104;  Litchfield 
&c.  R.  Co.  V.  People,  225,111.  301,  80 
N.  E.  335;  People  v.  Chicago  &c.  R. 
Co.,  164  111.  506,  45  N.  E.  989;  Chi- 
cago &c.  R.  Co.  V.  People,  171  111. 
525,  49  N.  E.  538.  But  compare 
Chicago  &c.  R.  Co.  v.  People,  183 
111.  196,  55  N.  E.  643. 

"State  V.  Wainwright,  60  Ark. 
280,  29  S.  W.  981  (but  need  not  spec- 
ify tools  to  be  brought). 

»°  See  Lowry  v.  State,  52  Ark.  270, 
12  S.  W.  563;  Miller  v.  German,  38 
Pa.  St.  309. 

"Jones    V.    State,    42    Ark.    93; 


Moore  v.  State,  52  Ark.  265,  12  S. 
W.  562. 

"McDonald  v.  Madison  County, 
43  111.  22.  See  also.  State  v.  Yoder, 
132  N.  Car.  1111,  44  S.  E.  689.  And 
somewhat  informal  notices  have 
been  held  sufficient.  State  v.  Baker, 
108  N.  Car.  799,  13  S.  E.  214;  State 
V.  Telfair,  130  N.  Car.  645,  40  S.  B. 
976  (verbal  notice  sufficient  where 
statute  does  not  require  writing). 
See  also,  Lowry  v.  State,  52  Ark. 
270,  12  S.  W.  563. 

''Hayford  v.  Belfast,  69  Me.  63; 
Sioux  City  &c.  R.  Co.  v.  Osceola 
County,  45  Iowa  168;  Burlington  &c. 
R.  Co.  V.  Lancaster  County,  4  Neb. 
293.  But  compare  Chicago  &c.  R. 
Co.  v.  People,  171  ill.  525,  49  N.  B. 
538;  Patterson  v.  Creighton,  42  Me. 
367;  Miller  v.  Gorman,  38  Pa.  St. 
309;  Biss  v.  Town  of  New  Haven,  42 
Wis.  605. 

"Walla  Walla  County  v.  Oregon 
R.  &c.  Co.,  40  Wash.  398,  82  Pac. 
716. 
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§  482.    (397)   Urban  servitude  more  comprehensive  than  suburban. 

— There  is  an  essential  difference  between  urban  and  suburban  servi- 
tudes. The  owner  of  a  dominant  estate  in  an  urban  servitude  has  very 
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much  more  authority  and  much  greater  rights  than  the  owner  of  the 
dominant  estate  in  a  suburban  servitude.  The  easement  of  the  one  is 
very  much  more  comprehensive  than  that  of  the  other.^  It  is  doubtful 
whether,  of  all  servitudes,  there  is  another  one  so  broad  and  compre- 
hensive as  that  of  a  city  in  its  streets.^  On  the  other  hand,  the  ease- 
ment of  the  public  in  a  suburban  road  is  not  much  greater  than  many 
merely  private  easements,  if,  indeed,  it  is  as  great.  City  oflBcers  in 
charge  of  streets  may  do  many  things  that  rural  highway  ofBcers  have 
no  authority  to  do,  for  the  authority  of  the  one  class  of  oflBcers  ex- 
tends far  beyond  that  of  the  other  class.  Many  of  the  rules  which 
apply  to  the  one  class  of  easements  are  wholly  without  force  as  against 
the  other  class.  Decisions  affecting  streets  cannot  always  be  consid- 
ered as  of  force  or  relevancy  where  country  ways  are  the  subject  of 
litigation.  It  must  be  conceded,  however,  that  the  distinction  is 
sometimes  ignored,  and  a  few  courts  and  text  writers  have  insisted 
that  there  is  no  difference  in  effect  or  extent  between  an  urban  and 
a  suburban  servitude.  Some  phases  of  the  subject  may  admit  of 
doubt,  but  we  think  the  position  we  have  taken  is  supported,  in  the 
main  at  least,  by  the  weight  of  authority  and  the  better  reason. 

§483.  (398)  Effect  of  dedication— Rights  of  abutters. — A  land- 
owner who  dedicates  a  strip  of  ground  for  a  street  sets  it  apart  to 
a  very  different  use  from  that  to  which  one  devotes  land  which  he 
dedicates  for  a  country  road.  The  one  parts  with  many  rights  and 
privileges  which  the  other  retains.  The  owner  of  the  fee  of  a  rural 
highway  may  make  many  uses  of  it  which  the  owner  of  the  fee  of  a 

^  Palmer  v.  Larchmont  &c.  Co.,  6  nied  in  Cater  v.  Northwestern  &c. 

App.  Div.    (N.  Y.)   12,  39  N.  Y.   S.  Co.,  60  Minn.  539,  63  N.  W.  Ill,  51 

522;    Van  Brunt  v.   Town   of  Flat-  Am.    St.   543,    28   L.   R.   A.   310,   40 

bush,  128  N.  Y.  50,  27  N.  E.  973,  974;  Cent.  Law  Jour.  475,  and  It  is  not 

Halght  V.  Keokuk,  4  Iowa  199,  214;  universally  conceded.     See  57  Cent. 

Kincaid  v.  Indianapolis  &c.  Gas  Co.,  Law    Jour.     5,     227;     Hardman    v. 

124  Ind.  577,  24  N.  B.  1066,  19  Am.  Cahot,  60  W.  Va.  664,  55  S.  B.  756, 

St.  113,  8  L.  R.  A.  602;   Krueger  v.  758,  7  L.  R.  A.  (N.  S.)  506;  Lowther 

Wisconsin  Tel.  Co.,  106  Wis.  96,  81  v.  Brldgeman,  57  W.  Va.  306,  50  S. 

N.   W.    1041,   50   L.   R.   A.   298,   302  E.  410. 

(citing  text).     See  also,  Farmer  v.        ^Montgomery  v.  Santa  Ana  &c.  R. 

Myles,  106  La.  333,  30  So.  858,  862  Co.,   104   Cal.   186,   37   Pac.   786,   43 

(quoting     text);      Chesapeake     &c.  Am.   St.   89,   25  L.  R.  A.   654,   655; 

Tel.  Co.  V.  Mackenzie,  74  Md.  36,  21  Magee  v.  Overshiner,   150  Ind.  127, 

Atl.  690,  28  Am.  St.  219,  225;   Haiti-  133,  134,  49  N.  E.   951,  65  Am.   St._ 

more  County  Water  &c.  Co.  v.  Baltl-  358,  40  L.  R.  A.  370   (both  quoting 

more  County  Com'rs,  105   Md.   154,  text). 
66  Atl.  34,  37.    This,  however,  is  de- 
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street  in  a  city  cannot.  Private  ownership  in  the  fee  of  a  street  does 
not  carry  any  general  right  to  use  the  street  for  private  purpose  or 
profit  while  the  owner  of  the  fee  in  a  country  road  retains  many  priv- 
ileges and  rights.^  These  rights  of  the  rural  proprietor  the  local  of- 
ficers can  seldom  take  from  him.  They  can,  it  is  certain,  only  deprive 
him  of  them  when  it  is  necessary  to  make  the  highway  safe  and  con- 
venient for  travel.  The  standard  by  which  the  authority  and  the  right 
of  the  local  officers  in  control  of  suburban  roads  are  to  be  measured  is 
fixed  by  law,  for  they  have  no  authority  to  make  any  other  use  of  the 
way  than  that  to  which  it  was  dedicated,  or  for  which  it  was  appropri- 
ated under  the  right  of  eminent  domain.  In  the  ease  of  a  dedication 
the  law  enters  into  the  act  as  a  silent  but  potent  factor,  and  fixes  the 
respective  rights  of  the  owners  of  the  dominant  and  servient  estates, 
and  in  the  case  of  a  seizure,  the  owner  receives  compensation  only  to 
the  extent  to  which  his  property  is  taken  or  injured.  In  neither  case, 
therefore,  does  he  part  with  any  other  right  than  such  as  is  embraced 
within  the  right  of  the  public  to  use  the  land  acquired  from  him 
for  a  country  road.* 

§  484.  (399)  Extent  of  control  by  highway  officers. — ^Whatever  is 
necessary  to  be  done  in  order  to  make  a  safe,  convenient,  public  coun- 
try road,  the  highway  officers  may  lawfully  do,  and  there  may  be  eases 
where  the  necessity  will  be  such  as  to  exclude  the  owner  from  using 
any  part  of  the  surface  of  the  way  for  any  permanent  private  pur- 
pose.^ It  is  not  possible  to  lay  down  a  rule  which  will  fit  all  cases 
and  justly  determine  how  far  the  local  officers  may  go,  for  it  is  evi- 
dent that  each  case  may  be  modified  by  its  attendant  facts.  Thus,  in 
a  populous  neighborhood  near  a  town  or  city,  it  may  be  necessary  to 
pave  or  gravel  the  road  from  side  to  side,  and  to  exclude  the  owner  of 
the  fee  from  the  right  of  pasturage  or  herbage.  In  respect  to  the  rights 

» See  chapter  on  Rights  of  Abut-  Eugene,  34  Ore.  343,  55  Pac.  868,  43 

ters.  L.  R.  A.  444;  McGrew  v.  Stewart,  51 

"  Quoted  in  Fanner  v.  Myles,  106  Kan.  185,  32  Pac.  896. 
La.  333,  30  So.  858,  862.  But,  as  "Town  of  Glencoe  v.  Reed,  93 
elsewhere  shown,  by  the  growth  of  Minn.  518,  101  N.  W.  956,  958,  67 
population,  the  extension  of  city  Am.  St.  901  (quoting  text).  But  a 
limits  or  the  like,  a  rural  road  may  private  individual,  for  his  own  con- 
become  a  city  street  and  subject  to  venience,  cannot  thus  exclude  the 
servitude  as  such  without  constitut-  owner.  Burr  v.  Stevens,  90  Me.  500, 
ing  an  additional  burden  or  enti-  38  Atl.  547;  Hollenbeck  v.  Rowley, 
tling  the  abutter  to  additional  com-  8  Allen  (Mass.)  473. 
pensation.     Huddleston   v.   City   of 
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of  one  who  grants  land  for  a  street,  or  of  one  fropi  whom  land  is  taken 
for  a  street  tinder  the  right  of  eminent  domain,  there  is  much  less 
difiBculty.  The  officers  of  a  city  may  make  any  legitimate  public  use 
of  a  street  which  does  not  impair  or  obstruct  its  use  as  a  highway  for 
travel  or  permanently  abridge  the  right  of  an  abutter  to  enjoy,  freely 
and  conveniently,  ingress  and  egress  to  and  from  his  property.  The 
municipal  officers  may  dig  beneath  the  surface  and  construct  drains 
or  sewers,^  and  they  may  use  the  space  above  the  surface  when  there 
is  no  invasion  of  the  right  of  travel,  or  of'ingress  and  egress,  or  of  the 
like  private  property  rights,  whenever  the  public  welfare  demands. 
They  cannot,  of  course,  change  the  nature  of  the  way,  nor  bestow  it 
upon  a  private  corporation,''  even  though  the  city  holds  the  fee.''* 

§  485.  (400)  Extent  and  limitation  of  control  by  rural  highway 
officers. — ^While  the  control  of  the  highway  officers  over  a  rural  road 
is,  as  is  evident  from  what  we  have  said,  by  no  means  so  extensive  as 
that  of  municipal  officers  over  a  city  street,  still  it  is  extensive  enough 
to  authorize  the  rural  highway  officers  to  make  it  safe  and  convenient 
for  passage,  and  to  efEect  this  object  they  may  not  only  pave  or  gravel 
the  entire  width  of  the  way,  but  they  may  also  use  it  for  incidental 
highway  purposes.'  They  may  not  use  it  for  purposes  entirely  discon- 
nected with  the  purpose  to  which  it  was  set  apart,  but  they  may  use  it 
for  public  purposes  legitimately  connected  with  the  system  of  high- 
ways of  which  it  forms  a  part,  for,  great  as  are  the  rights  of  the  owner 
of  the  servient  estate,  they  are  nevertheless  subordinate  to  the  right 
of  the  public,  and  by  this  paramount  right  they  are  always  limited.' 

"  Chelsea    &c.     Co.    v.    Common-  ''a  City  of  New  York  v.  Rice,  — 

wealth,  164  Mass.  350,  41  N.  E.  649;  N.  Y.  — ,  91  N.  E.  282. 

Cabot  V.   Kingman,   166   Mass.   403,  *  Quoted   in   Town   of  Glencoe   v. 

44  N.  E.  344,  33  L.  R.  A.  45.  Reed,  93  Minn.  518,  101  N.  W.  956, 

'  But   the   furnishing   of   light  to  958,  67  L.  R.  A.  901.     See  also  as  to 

the  citizens  has  been  held  a  public  difference    in    authority    conferred 

use  suiEcient  to  sustain  the  grant  to  with  respect  to  city  and  rural  high- 

a  corporation  of  the  right  to  erect  ways.  Town  of  Palatine  v.  Kreuger, 

poles  and  wires  in  the  streets.  Levis  121  111.  72,  12  N.  B.  75. 

V.  Newton,  75  Fed.  884.     But  com-  "The    rights    of    the    public    are 

pare  Pike's  Peak  Power  Co.  v.  City  such,  however,  as  pertain  to  a  pub- 

of  Colorado  Springs,  105  Fed.  1,  44  lie  highway,  and  rights  of  a  totally 

C.  C.  A.  333.     See,  as  to  right  to  different  nature  do  not  vest  In  the 

compel  their   removal   where   they  public  when  a  way  is  set  apart,  by 

cease    to    be    so    used.    Village    of  dedication  or  otherwise,  for  travel. 
Hempstead  v.  Ball  &c.  Co.,  9  App. 
Div.  (N.  Y.)  48,  41  N.  Y.  S.  124. 
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§  486.  (401)  Use  of  suburban  road  for  drainage. — Suburban  roads 
may  be  used  for  public  drainage  purposes,  that  is,  for  draining  other 
public  ways.^o  Whether  they  could  be  used  -without  additional  com- 
pensation to  the  owner  of  the  fee  for  the  purpose  of  constructing  drains 
for  reclaiming  private  property  is  a  question  of  no  little  difficulty, 
even  if  such  drains  are  a  public  benefit.  We  are  inclined  to  the  opinion 
that  such  a  use  cannot  be  made  of  them  without  compensation,  for  the 
only  purpose  for  which  they  were  set  apart  is  that  of  a  highway  for 
travel,  while  the  whole  interest  and  profit  in  the  land  remains  in  the 
owner  of  the  fee,  subject  only  to  the  easement  of  the  public.  The  use 
of  a  way  for  the  purpose  of  constructing  drains,  for  other  than  legiti- 
mate highway  purposes,  cannot,  as  we  believe,  be  justly  considered  as 
included  in  the  public  use  to  which  the  suburban  way  was  set  apart.^' 

§  487.  (402)  Entire  way  cannot  be  used  for  drainage  so  as  to  de- 
stroy it  as  a  highway. — ^The  right  to  construct  drains  and  sewers  in  a 
suburban  road  does  not  extend  so  far  as  to  authorize  the  highway 
officers  to  use  the  entire  way  for  drainage  purposes,  and  thus  destroy 
its  use  as  a  way  for  travel,  nor,  indeed,  can  such  a  use  be  made  of  an 
urban  street.  A  highway,  whether  in  town  or  country,  cannot  be 
completely  destroyed  as  a  passage  way  by  devoting  it  to  an  entirely 
different  public  use,  without  inflicting  special  injury  upon  the  abutters, 
and  if  such  an  injury  is  inflicted,  a  right  of  action  accrues.  While  the 
entire  control  of  the  way  is  in  the  local  authorities  to  whom  it  is 

"  Cummins  v.  City  of  Seymour,  79  tlonal  burden  on  the  appellants' 
Ind.  491,  41  Am.  Rep.  618;  Lincoln  land."  It  was  held  that  the  right 
v.  Commonwealth,  164  Mass.  368,  41  to  dig  such  a  ditch  could  not  be 
N.  E.  489.  But  we  suppose  that  the  granted  by  parol,  as  the  right  con- 
local  officers  could  not  destroy  the  stituted  an  interest  in  land,  and 
road  by  construction  of  drains,  or  the  cases  of  Woodward  v.  Seely,  11 
destroy  the  right  of  access.  111.  157,  50  Am.  Dec.  445n;    Tanner 

"Murray  v.   Gibson,   21   111.  App.  v.  Volentine,  75   111.  624;    Kuhlman 

488;     Indianapolis    &c.    R.    Co.    v.  v.  Hecht,  77  111.  570;  Forbes  v.  Ba- 

Hartley,    67    111.   439,   16   Am.   Rep.  lenseifer,  74  111.  183;   Kamphouse  v. 

624;   Board  of  Trade  v.  Barnett,  107  Gaffner,    73    111.    453,    454,    and    St. 

111.  507,  47  Am.  Rep.  453;  Van  Brunt  Louis  Stock  Yards  v.  Wiggins  Ferry 

V.  Town  of  Flatbush,  128  N.  Y.  50,  Co.,  102  111.  514,  520,  were  cited  in 

27  N.  B.   973.     See  also.  Clutter  v.  support  of  this  ruling.     The  ruling 

Davis,  25  Tex.  Civ.  App.  532,  62  S.  is  undoubtedly  in  accordance  with 

W.  1107.     In  the  case  first  cited  it  the  general  rule  that  an  easement  is 

was  said:    "We  think  it  clear  that  an  interest  In  land   and  cannot  he 

the  commissioner  of  highways  had  created  by  parol,  but  there  may  be 

no  right  to  grant  to  Gibson  the  priv-  some   difficulty   in   maintaining   the 

ilege  to  dig  the  ditch  in  question,  assumption  that  the  privilege  may 

as  It  would  be  imposing  an  addi-  not  be  created  by  a  parol  license. 
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committed,  they  are  the  instrumentalities  of  the  state,  and  they  con- 
trol the  highway  for  the  public,  but  they  cannot  devote  it  to  any  pur- 
pose that  will  be  destructive  of  its  character  as  a  public  way  for  travel. 
They  hold  it  in  trust  for  the  specific  purpose  to  which  it  was  dedicated, 
or  for  which  it  was  appropriated.^^ 

§  488.  (403)  Eestrictions  on  use  of  road  as  against  abutters. — In- 
dividual owners  of  abutting  property  have  a  private  interest  in  the 
highway  distinct  from  the  public,  of  *which  they  cannot  be  deprived 
without  compensation.  Of  this  right  they  cannot  be  deprived  by  any 
use  that  destroys  the  character  of  the  road  or  street  as  a  way  for  free 
and  unobstructed  passage.^^  While,  therefore,  a  highway  may  be  used 
for  public  drains,  the  use  must  not  be  such  as  will  destroy  the  original 
and  primary  character  of  the  public  way.  The  old  rule  that  although 
there  be  an  unlawful  interference  with  a  highway,  "without  a  special 
grief  shown  by  the  plaintiff,  the  action  lies  not,  but  is  punishable  in 
the  leet,"^*  does  not  preclude  adjoining  property  owners  from  main- 
taining an  action  for  the  destruction  of  a  highway,  for  in  such  a 
ease  they  have  "a  private  grief."  The  limited  and  restricted  nature  of 
the  servitude  of  a  suburban  road  leaves,  as  we  think,  a  very  much 
greater  right  and  interest  in  the  owner  of  the  servient  estate  than  that 
which  remains  in  the  owner' of  a  like  estate  in  a  city  street,^°  but  it 
is  not  possible,  under  the  authorities  as  they  now  stand,  to  mark  with 
exactness  and  precise  accuracy  the  extent  of  the  interests  and  rights 
which  remain  in  the  owner  of  the  servient  estate  in  a  country  road. 
The  best  that  can  be  done  is  to  refer  to  some  of  the  adjudicated  cases 
and  note  the  current  of  judicial  thought.^^ 

"Transportation   Co.   v.   Chicago,  Co.,  124  Ind.  577,  24  N.  E.  1066,  19 

99  U.   S.   635,   25   L.  ed.   336;    post.  Am.   St.  113,  8  L.  R.  A.  602;    Zim-" 

§  507   (419).  merman  v.  Baur,  11  Ind.  App.  607, 

"  State  v.  Berdetta,  73  Ind.  185,  38  39  N.  E.  299,   303;    Chesapeake  &c. 

Am.  Rep.  117n;   Cummins  v.  City  of  Co.  v.  Mackenzie,  74  Md.  36,  21  Atl. 

Seymour,  79  Ind.  491,  41  Am.  Rep.  690,  693,  28  Ain.  St.  219n;   Western 

618;   Cooley's  Const.  Lim.  (4th  ed.),  R.  Co.  v.  Alabama  &c.  R.  Co.,  96  Ala. 

676.     See   also,   chapter   on   Rights  272,  11  So.  483,  487,  17  L.  R.  A.  474 

and    Remedies     of    Abutters;     Me-  (quoting  text).     See  Local  Control 

Illaimey  v.  Village  of  Trenton,  148  of  Roads  and   Streets,   chap.  XXII. 

Mich.  380,  111  N.  W.  1083,  118  Am.  "Board  of  Trade  Co.  v.   Barnett, 

St.  583,  10  L.  R.  A.  (N.  S.)  623,  and  107  111.  507,  47  Am.  Rep.  453;    Indi- 

note.  anapolis  &c.   R.   Co.   v.   Hartley,   67 

"Fineux  v.  Hovenden,  Cro.  Eliz.  111.  439,  16  Am.  Rep.  624;    Town  of 

664.  Glencoe  v.  Reed,  93  Minn.  518,  101 

^  Kincaid  v.  Indianapolis  &c.  Gas  N.  W.  956,  67  L.  R.  A.  901. 
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§489.  (404)  niustrative  cases — Pipes  in  country  road. — In  one 
case  the  court  held  that  a  pipe  for  conducting  gas  from  point  to  point 
could  not  be  laid  in  a  rural  public  way  without  the  payment  of  compen- 
sation to  the  owner  of  the  fee.^^  The  decision  in  that  case  was  placed 
upon  the  ground  that  "the  appropriation  of  land  for  the  use  of  a  high- 
way is  for  a  specific  purpose  and  the  public  thereby  acquire  a  mere 
right  of  passage,  with  the  powers  and  privileges  which  are  incident 
to  such  a  right."  It  is  clear  that  the  principle  on  which  the  decision 
under  immediate  mention  proceeds  is  a  just  and  well  settled  one,  and 
the  only  difficulty  that  can  ever  arise,  so  long  as  this  fundamental 
principle  is  not  departed  from,  is  upon  the  question  as  to  what  can 
properly  be  deemed  incidents  of  the  principal  right,  and,  in  our  judg-' 
ment,  the  court  correctly  solved  that  question  in  the  case  from  which 
we  have  quoted,  although  some  of  the  expressions  in  the  opinion  are, 
perhaps,  not  strictly  accurate.  A  Pennsylvania  case  involved  a  similar 
question  and  the  same  conclusion  was  reached  as  that  declared  in  the 
case  we  have  just  considered.^^  In  the  Pennsylvania  case  the  court 
stated  with  clearness  and  precision  the  rights  of  the  owner  of  the  fee 
in  a  country  road  and  said:  "In  other  words,  the  only  servitude 
imposed  on  the  land  is  the  right  of  the  public  to  construct  and  main- 
tain thereon  a  safe  and  convenient  roadway,  which  shall  at  all  times 
be  open  and  free  for  public  use  as  a  highway."  If  this  premise  be 
granted,  and  it  cannot  well  be  denied,  there  would  seem  to  be  no  doubt 

"Bloomfield    &c.    Gas-Light    Co.  the  surface,  necessarily  imposes  an 

V.   Calkins,   62   N.   Y.    386.     In  the  additional  burden  on  the  land,  not 

course  of  the  opinion  the  court  cited  contemplated   either   by   the   owner 

the     cases     of     Cortelyou     v.     Van  or  by  the  public  authorities  when 

Brundt,  2  Johns.  (N.  Y.)  357,  3  Am.  the  land  was  appropriated  for  the 

Dec.  439;    Jackson  v.  Hathaway,  15  purposes  of  a  public  road.     It  is  a 

Johns.  (N.  Y.)  447,  8  Am.  Dec.  263;  burden,   moreover,   which,   to   some 

Gidney  v.  Earl,  12  Wend.    (N.  Y.)  extent,  at  least,  abridges  the  rights 

98;    Pearsall  v.  Post,  20  Wend.   (N.  of  the  landowner  in  the  soil  trav- 

Y.)    Ill,    and    said:    "The    owner's  ersed  by  the  road,  and  hence  it  is 

right  is  absolute  to  maintain  eject-  a  taking  within  the  meaning  of  the 

ment  or  trespass,  to  use  and  enjoy  constitutional   provision."     So   held 

the    soil,    reap    any    profits    arising  as    to    an    electric    railway    on    a 

therefrom,  and  to  use  the  highway  country  road.    Pennsylvania  R.  Co. 

for  his  individual  purposes  in  any  v.  Montgomery  &c.  R.  Co.,  167  Pa. 

way   consistent   with   the   easement  St.  62,  31  Atl.  468,  46  Am.  St.  659, 

or    servitude    which    its    appropria-  27    L.    R.    A.    766;    Zehren   v.    Mil- 

tion  for  a  road  warrants."  waukee  &c.  R.  Co.,  99  Wis.   83,   74 

"  Sterling's    Appeal,    111    Pa.    St.  N.  W.  538,  67  Am.  St.  844,  41  L.  R. 

35,   2   Atl.    105,   56   Am.   Rep.   246n.  A.  575.     And  as  to  wells  in  a  sub- 

The    court    in    Its    opinion    said:  urban  highway.  Clutter  v.  Davis,  25 

"Laying    and    maintaining    a    pipe  Tex.  Civ.  App.  532,  62  S.  W.  1107. 
line,  at  the  ordinary  depth  under 
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as  to  the  correctness  of  the  conclusion  that  laying  gas  or  water  pipes  in 
a  country  highway  is  not  a  purpose  legitimately  connected  with  the 
use  of  the  land  as  a  way  for  public  travel.^*  If  the  light  is  for  the 
highway  and  is  necessary  to  make  it  safe  and  convenient  for  free 
passage,  then  it  is  probable  that  the  highway  officers  would  have  a 
right  to  dig  trenches  and  lay  pipes,  for  we  think  it  must  be  the  law 
that  where  it  is  necessary  to  secure  gas  to  light  the  public  way,  and 
thereby  make  it  safe,  the  highway  officers  may  use  the  way  for  a  pipe 
line.  To  make  our  meaning  plain,  suppose,  for  example,  there  is  a 
dangerous  bridge  or  other  place  in  a  rural  highway  much  traveled 
after  night,  and  that  the  best  and  most  convenient  mode  of  lighting 
and  making  it  safe  is  by  conveying  gas  to  it  from  a  place  near  by, 
would  not  the  highway  officers  have  a  right  to  dig  trenches  and  lay 
pipes  in  the  road  for  the  purpose  of  lighting  the  dangerous  place  and 
thus  making  it  safe  for  passage?  To  our  minds,  it  seems  clear  that 
they  would  have  this  right.^"  But  it  by  no  means  follows  from  this 
that  they  would  have  any  general  right  or  authority  to  dig  trenches  or 
lay  pipes  in  the  road,  or  to  permit  it  to  be  done  by  private  corpora- 
tions. Suppose,  however,  a  case  of  more  difficulty,  such,  for  instance, 
as  that  of  a  city  or  county  desiring  to  obtain  gas  for  lighting  public 
streets  or  public  buildings,  could  such  a  public  corporation  lawfully  use 
a  county  road  for  the  purpose  of  laying  the  necessary  pipe  line  ?  The 
right  of  eminent  domain  may  undoubtedly  be  exercised  by  a  corpora- 
tion when  authorized  by  statute  for  the  purpose  of  supplying  a  town 
or  city  with  natural  or  artificial  gas,^^  but  this  does  not  meet  the  ques- 
tion suggested  by  the  supposed  case,  for  the  question  is,  how  far  do 
the  rights  of  the  public  in  a  rural  road  extend?  It  is,  of  course,  not 

"Kincaid  v.  Indianapolis  &c.  Co.,  ton  Cotton  "Warehouse  Co.,  84  Miss. 
124  Ind.  577,  24  N.  B.  1066,  19  Am.  268,  36  So.  266,  105  Am.  St.  428,  449, 
St.  113,  8  L.  R.  A.  602;  Consumers'  65  L.  R.  A.  561. 
Gas  Co.  v.  Huntsinger,  12  Ind.  App.  ""Bloomfleld  Gas  Co.  v.  Rlchard- 
285,  39  N.  B.  423;  Huffman  v.  State,  son,  63  Barb.  (N.  Y.)  437,  438; 
21  Ind.  App.  449,  52  N.  B.  713,  69  Johnston's  Appeal  (Pa.),  7  Atl.  167; 
Am.  St.  368.  See  also.  Ward  v.  Citizens'  Gas  &c.  Co.  v.  Town  of  El- 
Triple  State  Nat.  Gas  &c.  Co.,  115  wood,  114  Ind.  332,  16  N.  E.  624; 
Ky.  723,  74  S.  W.  709,  25  Ky.  L.  116;  Carother  v.  Philadelphia  Co.,  118  Pa. 
Baltimore  County  Water  &c.  Co.  v.  St.  468,  12  Atl.  314;  Columbia  Con- 
Dubreuil,  105  Md.  424,  66  Atl.  439,  duit  Co.  v.  Commonwealth,  90  Pa. 
9  L.  R.  A.  (N.  S.)  684.  But  the  con-  St.  307,  308;  State  v.  Indiana  &c. 
trary  is  held  in  Hardman  v.  Cabot,  Co.,  120  Ind.  575,  22  N.  E.  778,  6  L. 
60  W  Va.  664,  55  S.  B.  756,  7  L.  R.  R.  A.  579n;  Avery  v.  Indiana  &c. 
A.  (N.  S.)  506n.                        •  Co.,  120  Ind.  600,  22  N.  E.  781. 

=»  Quoted  in  City  of  Canton  y.  Can- 
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enough  to  show  that  the  second  use  is  a  public  one,  for  it  may  be  that 
in  the  strictest  sense  and  yet  be  an  additional  burden. 

§  490.  (405)  TTse  of  streets  for  pipes  and  sewers. — The  streets  of 
a  city  may  be  used  for  laying  pipe  lines,  and  this  is  so,  although  there 
may  be  no  express  statutory  provision  authorizing  the  municipality 
to  permit  such  a  use.  Where  a  municipal  corporation  has  power  to 
light  its  streets,  or  to  supply  itself  with  water,  it  has,  as  an  incidental 
power,  the  authority  to  permit  the  necessary  pipe  lines  to  be  laid  in 
the  public  streets.^^  But  a  gas  or  water  company  has  no  right  to  dig 
into  the  streets  of  a  city  without  the  consent  of  its  officers,^^  except, 
perhaps,  in  cases  where  the  charter  of  the  company  confers  that 
right.  Laying  water  or  gas  pipes  in  a  street  is  not  an  additional 
burden  entitling  the  owner  of  the  fee  to  additional  compensation.^* 
Eeservoirs  and  cisterns  may  be  dug  in  city  streets.^"  Sewers  and  drains 


"''City  of  Qulncy  v.  Bull,  106  111. 
337,  4  Am.  &  Eng.  Corp.  Cas.  554; 
State  V.  Cincinnati  &c.  Co.,  18  Ohio 
St.  262,  295;  Des  Moines  Gas  Co.  v. 
Des  Moines,  44  Iowa  505,  508,  24 
Am.  Rep.  756;  Smith  v.  Metropolitan 
Gas-Light  Co.,  12  How.  Pr.  (N.  Y.) 
187;  People  v.  Bowen,  30  Barb.  (N. 
Y.)  24;  City  of  Indianapolis  v.  In- 
dianapolis Gas-Light  Co.,  66  Ind.  396. 
See  also.  State  v.  City  of  St.  Louis, 
145  Mo.  551,  46  S.  W.  981,  42  L.  R. 
A.  113;  Wood  v.  National  Water- 
works Co.,  33  Kan.  590,  7  Pac.  233; 
Levis  V.  Newton,  75  Fed.  884;  City 
of  St.  Louis  V.  Western  Union  Tel. 
Co.,  149  U.  S.  465,  37  L.  ed.  810,  13 
Sup.  Ct.  990;  Sharp  v.  City  of  South 
Omaha,  53  Neb.  700,  74  N.  W.  76. 
But  it  is  held  that  a  city  cannot 
grant  a  franchise,  in  the  strict 
sense,  to  do  so  without  legislative 
authority.  Elizabeth  City  v.  Banks, 
150  N.  Car.  407,  64  S.  E.  189,  22  L. 
R.  A.  (N.  S.)  925n. 

'^  Citizens'  Gas  Co.  v.  Town  of  El- 
wood,  114  Ind.  332,  16  N.  E.  624. 
See  also,  Topeka  Water  Co.  v.  Whit- 
ing, 58  Kan.  818,  51  Pac.  1101,  39  L. 
R.  A.  90.  And  its  right  to  lay  pipes 
is  subject  to  the  power  of  the  city 
to  change  the  grade.  Columbus  Gas- 
light &c.  Co.  V.  City  of  Columbus,  29 
W.  L.  Bull.  83,  132,  50  Ohio  St.  65, 


33  N.  E.  292,  40  Am.  St.  648,  19  L. 
R.  A.  510n. 

^Crooke  v.  Flatbush  Waterworks 
Co.,  29  Hun  (N.  Y.)  245;  Witcher 
V.  Holland  Waterworks  Co.,  66  Hun 
(N.  Y.)  619,  20  N.  Y.  S.  560;  Pro- 
vost V.  New  Chester  Water  Co.,  162 
Pa.  St.  275,  29  Atl.  914;  Hardman  v. 
Cabot,  60  W.  Va.  664,  55  S.  E.  756, 
758,  7  L.  R.  A.  (N.  S.)  506n  (citing 
text) ;  Carpenter  v.  Capital  &c.  Co., 
178  111.  29,  52  N.  E.  973,  975,  69  Am. 
St.  286,  43  L.  R.  A.  645  (citing 
text) ;  Lincoln  v.  Commonwealth,  164 
Mass.  1,  10,  41  N.  E.  112;  Bishop  v. 
North  Adams  &c.,  167  Mass.  364,  45 
N.  E.  925.  But  see  where  the  street 
was  unimproved  and  there  were  few 
houses  and  the  object  was  to  benefit 
others  over  a  mile  away.  Baltimore 
County  Water  &c.  Co.  v.  Dubreuil, 
105  Md.  424,  66  Atl.  439,  9  L.  R.  A. 
(N.  S.)  684.  See  also,  Goodson  v. 
Richardson,  L.  R.  9  Ch:  221,  43  L. 
J.  Ch.  N.  S.  790;  Barrows  v.  City  of 
Sycamore,  150  111.  581,  37  N.  E.  1096, 
41  Am.  St.  400,  25  L.  R.  A.  535; 
Morrison  v.  Hinkson,  87  111.  587,  29 
Am.  Rep.  77. 

=»West  V.  Bancroft,  32  Vt.  367; 
Lostutter  v.  City  of  Aurora,  126  Ind. 
436,  439,  26  N.  E.  184,  12  L.  R.  A. 
259  (citing  text).  But  not,  it  seems, 
in  a  country  road.    Clutter  v.  Davis, 
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may  also  be  constructed  in  public  streets  when  required  for  corporate 
purposes.^* 

§  491.  (406)  City  need  not  pay  for  right  to  use  street  for  water- 
works.— A  comparatively  recent  case  in  Massachusetts  furnishes  an  in- 
teresting illustration  and  a  novel  application  of  the  doctrine  of  the  pre- 
ceding section.  A  city  was  authorized  by  statute  to  purchase  a  water- 
works plant  for  "the  fair  value  of  said  property  for  the  purpose  of  its 
use  by  said  city."  It  was  held  that  as  water  pipes  were  not  an  additional 
burden,  and  as  the  city  was  given  power  to  furnish  water,  it  had  the 
right  to  use  the  streets  for  that  purpose,  and  the  right  of  the  water 
company,  to  so  use'  the  streets  was  of  no  value  to  the  city,  and  need  not 
be  taken  into  account  in  determining  the  compensation  to  be  paid 
such  company.^^ 

§  492.  Gas  or  water  pipes  not  to  serve  abutters — Conflict  of  opinion 
in  such  cases. — It  sometimes  happens  that  a  gas,  oil,  or  water  com- 
pany seeks  to  use  city  streets  for  pipe  lines  for  transportation  to  other 
places,  or  that,  in  some  other  way,  pipes,  conduits  or  mains  are  laid  in 
a  street  for  some  other  purpose  than  that  of  either  supplying  the 
city  or  serving  the  abutters.  Interesting  questions  may  thus  be  pre- 
sented as  to  the  authority  of  city  officials  to  permit  such  use  of  the 
.streets,  and  as  to  whether  any  additional  servitude  or  burden  is 
created.  Upon  some  phases  of  the  subject  there  seems  to  be  a  decided 
difference  of  opinion.  In  a  recent  decision  in  a  Maryland  case  it 
is  held  that  the  question  does  not  depend  on  the  consideration  as  to 
whether  the  highway  is  in  an  incorporated  town  or  city,  or  in  an  un- 
incorporated town  or  not,  so  much  as  it  does  on  the  surroundings  and 
use  of  the  highway  and  the  purpose  for  which  the  pipes  are  laid;  and 
that  water  pipes  laid  in  a  highway,  along  which  there  are  only  a  few 
scattered  houses,  for  the  purpose  of  connecting  with  other  pipes  and 
carrying  the  water  elsewhere,  constitute  an  additional  servitude  which 

25  Tex.  Civ.  App.  532,  62  S.  W.  1107.  499;  City  of  Canton  v.  Canton  Cot- 
Cisterns  may  be  dug  at  the  expense  ton  Warehouse  Co.,  84  Miss.  268,  36 
of  the  property  owners  specially  So.  266,  105  Am.  St.  428,  449,  450,  65 
benefited.  Louisville  v.  Osborne,  10  L.  R.  A.  561  (quoting  text).  See 
Bush  (Ky.)  226.  See  also,  Branson  also.  Palmer  v.  Larchmont  Electric 
V.  City  of  Philadelphia,  47  Pa.  St.  Co.,  158  N.  Y.  231,  52  N.  E.  1092, 
329.  But  see  O'Neal  v.  City  of  Sher-  1093,  43  L.  R.  A.  672. 
man,  77  Tex.  82,  14  S.  W.  31,  19  "Newburyport  Water  Co.  v.  City 
Am.  St.  743.  of  Newburyport,  168  Mass.  541,  47 
=»  Cincinnati  v.  Penny,  21  Ohio  St.  N.  E.  533. 
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cannot  be  authorized  without  compensation  to  the  abutter  who  owns 
the  fee  in  the  highway. ''^  In  a  still  later  decision  in  Massachusetts 
it  is  held  that  a  pipe  line  for  the  transportation  of  gas  is  not  an 
additional  burden  or  servitude  on  a  street,  and  does  not  entitle  abut- 
ters to  compensation,  even  though  the  gas  is  not  intended  for  the  use 
of  the  city  or  its  inhabitants.^*   The  opinions  in  both  cases  are  well 


'^  Baltimore  County  Water  &c.  Co. 
V.  Dubreull,  105  Md.  424,  66  Atl.  439, 
9  L.  R.  A.  (N.  S.)  684.  See  also, 
Webb  v.  Ohio  Gas  &c.  Co.,  9  Ohio 
Dec.  (Reprint)  662;  Mallory  v. 
Bradford,  1  Pa.  Dlst.  R.  670;  Van 
Brunt  V.  Town  of  Flatbush,  128  N. 
Y.  50,  27  N.  E.  973. 

^  Cheney  v.  Barker,  198  Mass.  356, 
84  N.  E.  492,  16  L.  R.  A.  (N.  S.) 
436.  See  also,  McDevitt  v.  People's 
Nat.  Gas  Co.,  160  Pa.  St.  367,  28  Atl. 
948;  City  of  Canton  v.  Canton  Cot- 
ton Warehouse  Co.,  84  Miss.  268,  36 
So.  266,  105  Am.  St.  428,  65  L.  R.  A. 
561  (holding  railroad  company  un- 
der legislative  authority  was  en- 
titled to  lay  conduits  under  surface 
across  street  to  transport  water  for 
Its  own  use,  but  not  deciding 
whether  abutters  would  be  entitled 
to  compensation);  Benton  v.  City  of 
Elizabeth,  61  N.  J.  L.  411,  39  Atl. 
683;  People  v.  Deehan,  153  N.  Y.  528, 
47  N.  E.  787.  The  general  rule  in 
Massachusetts  is  stated  in  Lincoln 
V.  Commonwealth,  164  Mass.  1,  10, 
41  N.  E.  112,  as  follows:  "When 
land  is  taken  for  a  highway,  all 
uses  of  the  land  directly  or  inci- 
dentally conducive  to  the  enjoyment 
of  the  public  easement  which  the 
necessity  and  convenience  of  the 
public  may  require,  either  then  or  in 
the  future,  are  paid  for,  wherever 
the  highway  may  be.  *  *  *  As, 
practically,  the  landowners  get  the 
full  value  of  their  land  in  such 
cases,  if  there  is  any  injustice,  it  is 
not  they  who  suffer  it.  Brainerd  V: 
Clapp,  10  Cush.  (Mass.)  6,  57  Am. 
Dec.  74;  Cassidy  v.  Old  Colony  R. 
Co.,  141  Mass.  174,  177,  5  N.  B.  142; 
Newton  v.  Perry,  163  Mass.  319,  39 
N.  E.  1032.  *  *  *  Also,  it  is  held 
that  the  public  right  extends  to  au- 
thorizing companies  to  make  use  of 

35— Elliott  R.  and  S. 


the  streets.  Pierce  v.  Drew,  136 
Mass.  75,  81,  49  Am.  Rep.  7;  Com- 
monwealth V.  Lowell  Gaslight  Co., 
12  Allen  (Mass.)  75."  See  also, 
Hyde  v.  Boston  &c.  St.  R.  Co.,  194 
Mass.  80,  80  N.  E.  517.  The  same 
doctrine  has  been  applied  to  such 
underground  uses  of  the  public 
streets  as  the  laying  of  common 
sewers,  main  drains,  water  pipes, 
conduits,  subways  and  gas  mains, 
either  by  private  companies  or  by 
officers  acting  for  the  public.  Sears 
V.  Crocker,  184  Mass.  586,  69  N.  E. 
327,  100  Am.  St.  577;  Chelsea  Dye 
House  &c.  Co.  V.  Commonwealth,  164 
Mass.  350,  353,  41  N.  E.  649;  Com- 
monwealth V.  Lowell  Gaslight  Co., 
supra.  And  in  Commonwealth  v. 
Morrison,  197  Mass.  199,  83  N.  E. 
415,  125  Am.  St.  338n,  14  L.  R.  A. 
(N.  S.)  194,  with  a  very  full  cita- 
tion of  the  cases,  it  is  said:  "The 
public  acquire  by  the  location  of  a 
highway  an  easement  of  passage, 
with  all  the  powers  and  privileges 
which  are  necessarily  implied  as  in- 
cidental to  the  exercise  of  this  right. 
The  easement  is  coextensive  with 
the  limits  of  the  highway.  The  fee 
of  the  land  remains  in  the  land- 
owner, who  may  make  any  use  of 
it  not  inconsistent  with  the  para- 
mount right  acquired  by  the  public. 
The  easement  which  the  public  ac- 
quires includes  every  reasonable 
means  of  transportation  for  persons, 
and  commodities,  and  of  transmis- 
sion of  intelligence,  which  the  ad- 
vance of  civilization  may  render 
suitable  for  a  highway.  Under  thig 
description  of  the  character  of 
rights,  acquired  by  the  public,  gas 
and  water  pipes,  sewers,  telephone, 
telegraph,  electric  light  and  power 
poles,  wires  and  conduits,  electric 
and  horse  railways,  the  Boston  sub- 
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considered  and  the  opinion  in  the  latter  case  especially  is  strongly 
reasoned  and  contains  an  excellent  review  of  the  Massachusetts  de- 
cisions upon  the  general  subject.  For  this  reason,  without  fully  agree- 
ing to  all  that  is  said,  we  quote  from  it  at  some  length.*" 

§  493.  Change  of  location  of  pipes  or  mains. — In  the  chapter  on 
local  control  will  be  found  a  consideration  of  the  power  of  munici- 
palities to  regulate  the  use  of  their  highways  with  respect  to  the 
location  of  pipes  and  the  like.  An  interesting  phase  of  the  subject  is, 
however,  presented  in  a  comparatively  recent  decision  that  seems 
relevant  here.  In  the  case  referred  to  it  is  held  that  a  contract  between 
a  city  and  a  water  company  to  lay  mains  and  supply  citizens  with 
water  on  certain  streets  may  be  so  changed  by  the  city  and  company, 
even  after  the  mains  are  laid,  as  to  require  the  company  to  remove  the 
mains  from  certain  streets,  where  in  the  judgment  of  the  city  council 
they  are  no   longer  necessary,  to   other  parts  of  the   city  where 


way  and  private  railroads  have  been 
permitted." 

™  After  reviewing  the  Massachu- 
setts decisions  as  to  the  comprehen- 
sive easement  and  uses  that  may  be 
made  of  streets,  as  shown  in  the  last 
preceding  note,  the  opinion  con- 
tinues as  follows: ,  "Our  roads  or 
public  ways  are  established  for  the 
common  good  and  for  the  use  and 
benefit  of  all  the  inhabitants  of  the 
commonwealth.  Hodgdon  v.  City  of 
Haverhill,  193  Mass.  406,  410,  79  N. 
E.  830;  Prince  v.  Crocker,  166  Mass. 
347,  44  N.  B.  446,  32  L.  R.  A.  610. 
The  mere  fact  that  the  burden  of 
their  construction  and  maintenance 
has  to  a  large  extent  been  put  upon 
the  cities  and  towns  in  which  they 
are  situated,  gives  to  those  cities 
or  towns,  or  to  their  inhabitants,'  no 
peculiar  privileges  in  such  ways. 
*  *  *  The  legislature,  in  deter- 
mining whether  any  particular  pub- 
lic use,  in  its  general  nature  permis- 
sible, shall  be  allowed  to  be  made  of 
a  public  highway,  is  not  to  be  re- 
stricted to  such  uses  as  may  be  of 
themselves  beneficial  to  the  abutters 
upon  that  way.  Because  the  high- 
ways are  established  by  state  author- 
ity for  the  general  good;  and  be- 
cause our  laws  make  no  distinction 


among  them  as  to  rural  ways  or 
urban  streets,  or  otherwise,  such  as 
was  declared  in  the  decisions  from 
other  states  above  referred  to;   and 
because   'the   legislature  is  the   su- 
preme authority  in  regard  to  public 
rights  in  the  streets  and  highways' 
(Knowlton,  Ch.  J.,  in  Boston  Elec- 
tric Light  Co.  V.  Boston  Terminal 
Co.,  184  Mass.  566,  570,  69  N.  E.  346, 
348) ;    the  legislature  may  provide 
for  the  use  of  the  highways  in  the 
state  as  well  for  through  travel  as 
for  the  through  transmission  of  gas, 
water,   or   other   commodities   from 
one  place  to  another,  without  regard 
to  the  question  of  whether  any  mu- 
nicipality through  which  the  ways 
may  pass,  or  those  who  own  the  soil 
of  the  ways  subject  to  the  public 
easement  therein,  are  served,  or  In 
any  way  benefited  by  such  use.    Nor 
do  the  municipal  ofllcers,  in  granting 
such  locations  as  are  here  in  ques- 
tion, act  in  any  way  as  agents  of 
the  city  or  town,  but  solely  as  pub- 
lic officers  specially  designated  by 
the    legislature    for    that    purpose. 
Flood  V.  Leahy,  183  Mass.  232,  236, 
66  N.  B.  787."     Cheney  v.  Barker, 
198  Mass.  356,  84  N.  B.  492,  16  L.  R. 
A.  (N.  S.)  436. 
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public  necessity  requires  them ;  and  injunction  will  not  lie  at  the  suit 
of  an  owner  of  property  along  the  way  from  which  they  were  removed, 
even  though  the  change  may  materially  decrease  the  value  of  his  prop- 
erty.'^ 

§  494.  Use  of  street  beneath  the  surface— Tunnel. — As  elsewhere 
shown,  the  term  "street"  may  include  not  only  the  surface  or  space 
above,  but  also  the  part  under  the  surface,  or  so  much  of  the  depth 
fairly  used  for  street  purposes.  The  abutters,  however,  as  has  also  been 
shovm,  have  rights  therein  and  thereunder,  subject  only  to  the  public 
easement.  Such  rights  will  be  further  treated  in  a  subsequent  chapter, 
but  the  rights. of  the  public  under  the  surface,  in  addition  to  the  right 
to  fit  the  street  for  travel  on  the  surface  and  construct  sewers  and  the 
like,  have  been  considered  in  several  recent  cases,  and  the  growing  use 
of  tunnels  and  subways  makes  the  question  an  important  one.  It  has 
received  careful  consideration  in  Massachusetts,  where,  however,  the 
tendency  has  almost  always  been  to  favor  and  extend  the  street  uses.  In 
a  well-reasoned  decision,^  ^  it  is  held  that  the  easement  in  a  street  in- 


^'Asher  v.  Hutchinson  Water  &e. 
Co.,  66  Kan.  496,  71  Pac.  813,  61  L. 
R.  A.  52,  and  see  note  in  said  61  L. 
R.  A.  33 — 119  on  the  general  subject 
of  municipal  water  supply  and  con- 
trol thereof. 

=^  Sears  v.  Crocker,  184  Mass.  586, 
69  N.  B.  327,  100  Am.  St.  577, 
where,  in  the  course  of  the  opin- 
ion, it  Is  said:  "The  question  is 
whether  action-  under  the  statutes 
involves  an  acquisition  of  a  new 
right  as  against  the  landowner,  or 
only  an  appropriation  and  regula- 
tion of  existing  rights.  It  hardly 
can  be  contended  that  this  is  an 
unreasonable  mode  of  using  the 
streets  in  reference  either  to  trav- 
elers or  abutters.  If  it  is  not  an  un- 
reasonable mode  of  using  them,  the 
mere  fact  that  it  deprives  abutters 
of  the  use  of  the  vaults  and  other 
similar  underground  structures  in 
the  streets,  which  they  have  here- 
tofore maintained,  is  of  little  con- 
sequence. Abutters  are  bound  to 
withdraw  from  occupation  of  the 
streets  above  or  below  the  surface 
whenever  the  public  needs  the  oc- 
cupied space  for  travel.    The  neces- 


sary requirements  of  the  public  for 
travel  were  all  paid  for  when  the 
land  was  taken,  whatever  they  may 
be,  and  whether  the  particulars  of 
them  were  foreseen  or  not.  The 
only  limitation  upon  them  is  that 
they  shall  be  of  a  kind  which  is  not 
unreasonable.  In  the  present  case 
the  travel  which  is  being  provided 
for  is  from  place  to  place  within 
the  city.  There  are  stopping  places 
on  the  subway  at  convenient  points. 
In  that  respect  it  is  different  from 
a  tunnel  designated  only  or  chiefly 
for  travel  for  long  distances.  The 
new  method  is  a  substitution  in 
part  of  a  subterranean  use  of  the 
streets  for  a  use  of  their  surface 
for  the  same  general  purpose.  It 
is  impracticable  to  have  direct  com- 
munication between  the  premises  of 
abutters  and  the  cars  in  the  tun- 
nel, but  by  going  a  short  distance 
access  to  them  may  be  had  from 
any  place.  We  are  of  opinion  that 
this  use  of  the  streets  is  within  the 
purposes  for  which  the  lands  were 
taken  and  that  no  additional  servi- 
tude Is  created  by  It." 
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eludes  the  use  of  the  land  below  the  surface  as  well  as  the  use  of  the 
surface  and  that  a  tunnel  or  subway  for  public  travel  from  place  to 
place  within  the  city  with  stopping  places  at  convenient  points  is  a 
proper  street  use  and  does  not  entitle  the  abutter  to  compensation.  In 
a  still  more  recent  case  this  doctrine  is  approved,  but  it  is  held  that, 
under  a  statute  giving  property  owners  a  right  to  compensation  for  all 
injuries  special  or  peculiar  in  such  cases,  an  abutter  who  erects  a  bulk- 
head to  protect  his  property  from  the  flow  of  water,  after  the  public 
rights  in  the  street  have  been  acquired,  is  entitled  to  compensation  for 
such  special  damages  caused  by  its  removal,  notwithstanding  the  city 
has  a  right  to  remove  it.^^  Other  courts  have  also  held  that  a  tunnel 
or  subway  for  the  convenience  of  travel  is  a  proper  street  use,'*  and 
it  has  frequently  been  decided  that  abutters  who  have  built  cellars  or 
vaults  under  the  street  must  give  way  when  the  public  use  demands 
it.'°  But  it  is  held  in  a  late  ease  in  New  York  that  a  tunnel  or  sub- 
way for  a  street  railway  is  not  a  street  use  and  that  abutters  are  en- 
titled to  compensation.'^^ 

§  495.  (407)  Extent  of  easement  in  streets  generally. — Some  of 
the  courts  make  a  distinction  between  cases  in  which  the  fee  is  in 
the  municipality  and  those  in  which  it  is  in  the  adjoining  owner,  but 
in  our  judgment  there  is,  so  far,  at  least,  as  respects  the  subject  under 
immediate  discussion,  no  valid  reason  for  the  distinction  thus  declared 
to  exist.  The  easement  which  the  municipal  corporation  acquires  is 
broad  enough  to  authorize  the  corporate  oflBcers  to  make  any  legiti- 
mate use  of  the  street  which  does  not  impair  its  character  as  a  public 
way  or  interfere  with  its  free  and  unobstructed  use.  The  owner  who 
dedicates  ground  for  a  street  creates  an  easement  extensive  enough  to 
permit  the  city  to  make  any  legitimate  public  use  of  it  which  does  not 
impair  the  right  of  passage  or  the  right  of  ingress  and  egress  to  and 

=^  Fifty  Associates  v.  City  of  Bos-  Y.  475,  68  N.  E.  880;  Sears  v. 
ton,  201  Mass.  585,  88  N.  B.  427.  Crocker,  184  Mass.  586,  69  N.  B.  327, 
See  also,  as  to  liability  for  negli-  100  Am.  St.  577;  Dell  Rapids  Mer- 
gence in  constructing  subway,  Bal-  cantile  Co.  v.  City  of  Dell  Rapids, 
timore  &c.  R.  Co.  v.  Reaney,  42  Md.  11  S.  Dak.  116,  75  N.  W.  898,  74 
71,  20  Am.  Rep.  83;  Terry  v.  City  of  Am.  St.  783. 

Richmond,  94  Va.  537,  27  S.  B.  429,        ""a  In  re  Board  of  Rapid  Transit 

38  L.  R.  A.  834.  Com'rs,  —  N.  Y.  — ,  90  N.  B.  456, 

^  Chicago  v.  Rumsey,  87  111.  348;  distinguishing  such  cases  as  Upping- 

Summerfield  v.  City  of  Chicago,  197  ton  v.  New  York,  165  N.  Y.  222,  59 

111.  270,  64  N.  E.  490;  Plant  v.  Long  N.  E.  91,  51  L.  R.  A.  550,  and  Sauer 

Island  R.  Co.,  10  Barb.  (N.  Y.)  26.  v.  New  York,  180  N.  Y.  27,  72  N.  B. 

"Deshong  v.  New  York,  176  N.  579,  70  L.  R.  A.  717. 
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from  adjoining  property.'"  So,  when  the  land  is  taken  under  the  right 
of  eminent  domain,  all  is  taken  that  is  necessary  to  make  the  street 
a  public  way  in  all  that  the  term  implies.  The  easement  acquired  is 
by  no  means  confined  to  the  right  of  passage  or  travel,  for  it  is  matter 
of  common  knowledge  and,  therefore,  of  law,  that  land  acquired  for 
a  public  easement  is  subject  to  all  the  burdens  incident  to  that  ease- 
ment.^'  If  the  public  corporation  owns  a  fee,  the  question  of  what  it 
may  do  with  its  own  property  is  usually  to  be  determined  as  if  it  were  a 
private  owner  in  a  like  situation;  but  where  it  owns  an  easement  it 
owns  whatever  is  essential  to  the  full  enjoyment  of  that  easement,  and 
the  question,  so  far  as  it  affects  this  phase  of  the  subject,  whether  it 
owns,  the  fee  or  an  easement,  is  of  little  consequence.  If  it  owns  the 
dominant  estate  it  is  entitled  to  use  and  enjoy  all  the  incidents  of 
that  estate.  Judge  DiUon  says:  "It  will  never  do  to  hold  that  a  mu- 
nicipality invested  with  the  control  of  streets,  and  charged  with  the 
duty  of  preserving  the  public  health,  promoting  the  public  convenience 
and  of  making  provision  to  extinguish  fires,  may  not,  if  it  deems  it 
expedient,  construct  a  subterranean  sewer  or  reservoir  in  the  middle 
of  the  street  without  the  assent  of  the  opposite  lot  owners."*^  The 
learned  author  is  undoubtedly  right,  for  the  question  is  not  whether  the 
municipality  owns  the  fee,  but  what  is  the  extent  of  its  easement? 
Whatever  easements  of  like  nature  vest  in  the  owner  of  the  dominant 
estate  are  vested  in  the  municipality,  and  it  may  make  any  use  of  the 
way  it  deems  expedient,  provided  it  does  not  use  the  way  for  a  pur- 
s' See  Mordhurst  v.  Ft.  Wayne  &c.  268,  36  So.  266,  105  Am.  St.  428, 
Trac.  Co.,  163  Ind.  268,  71  N.  B.  450,  65  L.  R.  A.  561,  saying  it  is 
642,  106  Am.  St.  222n,  66  L.  R.  A.  "tlie  best  statement  we  have  seen 
105;  Palmer  v.  Larchmont  Electric  of  the  extent  of  the  right  of  ease- 
Co.,  158  N.  Y.  231,  52  N.  B.  1092,  43  ment  in  a  city  of  a  street." 
L.  R.  A.  672.  Driving  automobiles  "2  Dillon  Munic.  Corp.  (3d  ed.), 
or  riding  bicycles  is  a  proper  street  §  690.  In  Barter  v.  Commonwealth, 
use.  Molway  v.  City  of  Chicago,  3  P.  &  W.  253,  259,  Chief  Justice 
239  111.  486,  88  N.  E.  485,  23  L.  R.  Gibson  said:  "That  the  government 
A.  (N.  S.)  543n;  Doherty  v.  In-  of  every  incorporated  town  has  a 
habitants  of  Ayer,  197  Mass.  241,  83  right  to  improve  streets  for  public 
N.  B.  677,  125  Am.  St.  355,  14  L.  R.  purposes,  whether  as  highways  or 
A.  (N.  S.)  816n.  places  for   cisterns   or  wells,  is   a 

s' Willis  V.  Winona,  59  Minn.  27,  proposition  about  which  there  can 
60  N.  W.  814,  26  L.  R.  A.  142,  143  be  little  dispute.  It  Is  difficult  to 
(citing  text).  See  also,  Teague  v.  Imagine  a  subject  to  which  the  in- 
City  of  Bloomington,  40  Ind.  App.  cidental  rights  of  a  municipal  cor- 
68,  81  N.  B.  103;  City  of  St.  Louis  poration  more  appropriately  extend, 
V.  Terminal  R.  Assn.,  211  Mo.  364,  and  these,  where  they  exist  at  all, 
109  S.  W.  641.  The  court  quoted  are  necessarily  exclusive."  Ap- 
the  text  in  City  of  Canton  v.  Can-  proved  in  Branson  v.  City  of  Phlla- 
ton  Cotton  Warehouse  Co.,  84  Miss,    delphla,  47  Pa.  St.  329. 
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pose  foreign  to  that  for  which  it  was  set  apart,  hut  using  it  for  sewers, 
cisterns  and  the  like  is  not  foreign  to  the  purpose  for  which  the  land 
was  dedicated  or  condemned.  The  easement  in  a  city  is,  so  broad  and 
exclusive  as  to  leave  very  little,  if  any,  private  right  of  use  in  the  owner 
of  the  servient  estate.'^ 

§  496.  (408)  Begulation  and  control  of  highways  a  govemmental 
matter. — ^The  difference  in  the  character  of  urban  and  suburban  servi- 
tudes, and  the  fact  that  one  is  so  much  broader  than  the  other, 
supply  the  most  plausible  reason  that  can  be  assigned  for  discriminat- 
ing between  the  liabilities  of  such  governmental  corporations  as  cities 
and  such  public  corporations  as  counties  for  negligence  in  suffering 
highways,  to  become  unsafe.  The  control  of  cities  over  the  surface  of 
a  street  is  almost  unlimited,  and  they  can  do  whatever  is  necessary  to 
make  it  safe  and  convenient  for  travel  without  regard  to  the  interests 
of  the  owner  of  the  fee,  whereas  the  power  of  counties  is  more  limited. 
It  is  not  entirely  unjust  to  hold  that  the  more  comprehensive  the  power 
the  greater  the  liability.  But,  after  all,  the  reason  is  plausible  rather 
than  forcible,  for,  as  both  corporations  are  governmental  instrumental- 
ities, it  is  not  easy  to  find  a  reason  for  holding  either  liable  for  a 
neglect  of  a  delegated  governmental  duty,  and  it  is  still  more  diffi- 
cult to  find  and  state  a  valid  reason  why  the  one  should  be  liable  and 
the  other  not  where  there  is  no  statute  creating  a  liability.  It  cannot  be 
justly  said  that  the  regulation  and  control  of  highways  is  not  a  govern- 
mental matter,  for  it  was  so  in  the  earliest  years  of  the  common  law, 
and,  indeed,  long  before  the  common  law  took  form  and  force.*" 

§  497.  (409)  Eeasons  for  holding  cities  liable  and  counties  not. — 

The  difference  in  the  extent  of  the  servitude,  in  the  authority  of  the 
local  officers  and  in  the  nature  and  situation  of  rural  roads,  supplies 
strong  reasons  for  discriminating  actions  against  cities  and  towns 
from  actions  against  counties  and  townships  to  recover  damages  for 

^Magee  v.   Overshiner,   150   Ind.  Larchmont  Electric  Co.,  158  N.  Y. 

127,  134,  49  N.  E.  951,  65  Am.  St.  231,  52  N.  E.  1092,  43  L.  R.  A.  672. 

358,  40  L.  R.  A.  370  (quoting  text).  "Gibbon's  Decline  and   Fall,   66, 

See  also.  City  of  St.  Louis  v.  Ter-  67n;  20  Encyc.  Brit.  Oth  ed.),  582, 

minal  R.  Assn.,  211  Mo.  364,  109  S.  title  Roads  and  Streets.     See  also, 

W.    641;     Cheney    v.    Barker,    198  Board  of  Com'rs  of  Jasper  Co.  v. 

Mass.  356,  84  N.  E.  492,  16  L.  R.  A.  Allman,  142  Ind.  573,  42  N.  E.  206, 

.  (N.   S.)   436,  and  other  Massachu-  39  L.  R.  A.  58n,  and  numerous  au- 

setts  cases  there  cited;   Palmer  v.  thorities   there   cited;    post,    §  509 

(421)  et  seq. 
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special  injuries  caused  by  negligence  in  constructing  and  maintaining 
roads  and  streets.  In  the  ease  of  a  city,  the  territory  is  comparatively 
small,  the  s,treets  are  in  almost  constant  use,  the  ofiBcers  more  numer- 
ous, the  means  of  improving  and  repairing  are  at  ready  command,  the 
necessity  for  vigilance  and  care  is  great,  and  the  means  of  knowledge 
easily  attainable,  whereas  in  the  ease  of  a  sparsely  inhabited  rural 
district  it  is  essentially  different.  Negligence  is  seldom  absolute,  for 
whether  an  act  is  or  is  not  negligent  generally  depends  upon  attendant 
facts  and  circumstances.  What  would  be  ordinary  care  in  a  country 
district,  and  in  maintaining  a  secluded  highway,  may  not  be  care  of 
any  reasonable  degree  in  a  populous  city  or  in  maintaining  a  much 
traveled  street.  In  respect  to  the  question  of  notice,  which  is  often  a 
conspicuous  element  in  actions  against  public  corporations  to  recover 
damages  resulting  from  a  special  injury,  the  fact  that  the  way  is  in 
a  rural  district  and  not  in  a  city  must  often  exert  an  important  in- 
fluence. Care  is  proportioned  to  the  danger  that  may  be  reasonably 
apprehended,  and  duty  is  measured  by  the  means,  opportunities  and 
obligations  supplied  and  imposed  by  the  law  upon  the  officers  to  whom 
is  committed  the  care  and  control  of  the  public  ways  of  the  state.  It 
would  be  plainly  unjust  to  measure  the  obligations  and  duties  of 
officers  in  charge  of  niral  highways  by  the  rules  which  govern  officers 
placed  in  charge  of  the  streets  of  a  town  or  city.  What  would  be  care 
and  diligence  on  the  part  of  the  one  class  of  officers  may  often  be 
culpable  negligence  on  the  part  of  officers  of  the  other  class.*^ 

§  498.  (410)  Rights  of  owner  of  servient  estate  at  common  law. — 

The  common  law  guards  with  jealous  care  the  rights  of  the  owner 
of  the  servient  estate  in  a  suburban  road  against  encroachment  by 
individuals,  and  holds  them  very  s,trictly  to  the  use  of  the  road  for 
the  purpose  of  passing  and  repassing.  In  one  of  the  decided  cases  a 
shaft  was  run  across  the  road  underneath  a  bridge  or  platform,  and 
it  was  held  that  the  owner  of  the  fee  was  entitled  to  maintain  an  action 
for  the  invasion  of  his  rights  as  such  owner.*^  In  an  English  case  a 
man  passing  along  the  road  sent  his  dog  into  the  plaintiffs  close  ad- 
joining the  way,  the  dog  flushed  a  pheasant,  the  man  shot  at  it  as  it 
flew  across  the  way,  and  it  was  held  that  he  was  liable  as  a  trespasser.** 

"  See  Board  of  Com'rs  of  Jasper  "  Esty  v.  Baker,  48  Me.  495. 

Co.  V.  Allman,  142  Ind.  573,  42  N.  "Reglna  v.  Pratt,  4  El.  &  Bl.  860, 

E.  206,  39  L.  R.  A.  58n,  ante,  §§  61-65  24  L.  J.  M.  C.  113.    Lord  Campbell 

(52-56);  post,  §§  534,  535  (444,  445).  said:     "Then   Pratt   being   on    the 
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A  Tery  similar  doctrine  was  laid  down  in  an  American  case,  and  the 
court,  in  the  course  of  its  opinion,  asserted  that  a  man  would  have  no 
right  to  play  a  tune  or  sing  a  song  on  the  highway  in  front  of  the 
premises  of  the  owner  of  the  servient  estate.**  In  accordance  with  the 
general  doctrine  it  has  heen  held  that  the  highway  officers  cannot  right- 
fully conduct  water  from  a  spring  on  one  side  of  the  road  to  a  public 
watering  trough  on  the  other  side.*" 

§  499.  (411)  Public  acquires  merely  an  easement. — ^We  have  em- 
ployed the  term  "easement"  as  descriptive  of  the  estate  which  the  pub- 
lic acquires  in  a  road  or  street,  and  we  think  the  term  an  appropriate 
and  significant  one.  The  later  English  cases,  building  upon  a  dis- 
tinction, fanciful  rather  than  substantial,  hold  that  the  right  which  the 
public  acquires  is  not  an  easement.**  In  our  judgment  the  distinction 
is  too  subtle  and  shadowy  to  be  of  any  practical  utility  and  is  the 
result  of  a  refinement  made  at  the  sacrifice  of  sound  principle.  At  all 
events,  the  use  we  have  made  of  the  term  is  fully  sanctioned  by  the 
earlier  English  cases*^  and  by  the  American  authorities.**  We  believe 


land  was  undoubtedly  a  trespasser 
if  he  went  there  not  in  the  exer- 
cise of  the  right  of  way,  but  for  the 
purpose  of  seeking  game  and  that 
only."  Compton,  J.,  said:  "Now  I 
take  it  as  clear  law  that.  If  a  man 
use  the  land  over  which  there  is  a 
right  of  way  for  any  purpose,  law- 
ful or  unlawful,  other  than  that  of 
passing  or  repassing,  he  is  a  tres- 
passer." 

"Adams  v.  Rivers,  11  Barb.  (N. 
Y.)  390.  The  court  said,  among 
other  things,  that:  "The  public 
have  no  need  of  the  highway  but 
to  pass  and  repass.  If  it  is  used  for 
any  other  purpose  not  justified  by 
law,  the  owners  of  the  adjoining 
land  are  remitted  to  the  same 
rights  they  possessed  before  the 
highway  was  made.  They  can  pro- 
tect themselves  against  such  annoy- 
ances by  treating  the  intruders  as 
trespassers."  Huffman  v.  State,  21 
Ind.  App.  449,  52  N.  E.  713,  69  Am. 
St.  368.  See  post,  Rights  and  Reme- 
dies of  Abutters,  Ch.  XXXIV.  See 
also,  Terre  Haute  &c.  R.  Co.  v. 
Zehner,  166  Ind.  149,  1155,  76  N.  E. 
169,  171,  3  L.  R.  A.  (N.  S.)  277n 
(citing  text,  but  holding  that  such 


a  right  might  be  acquired,  as 
against  the  owner  of  the  fee,  by 
prescription). 

"Suffleld  v.  Hatheway,  44  Conn. 
521,  26  Am.  Rep.  483. 

"Ackroyd  v.  Smith,  10  C.  B.  164; 
Rangeley  v.  Midland  R.  Co.,  L.  R.  3 
Ch.  App.  306. 

"  Dovaston  v.  Payne,  2  H.  Bl.  527. 

"Denniston  v.  Clark,  125  Mass. 
216;  Hovey  v.  Mayo,  43  Me.  322; 
City  of  New  Haven  v.  Sargent,  38 
Conn.  50,  9  Am.  Rep.  360;  Hamp- 
son  V.  Taylor,  15  R.  I.  83,  8  Atl.  331, 
23  Atl.  732,  3  New  Eng.  Rep.  640; 
Dubuque  v.  Maloney,  9  Iowa  450; 
Overman  v.  May,  35  Iowa  89;  Baker 
V.  Boston,  12  Pick.  (Mass.)  184,  22 
Am.  Dec.  421;  Peoria  &c.  R.  Co.  v. 
Attica  &c.  R.  Co.,  154  Ind.  218,  56 
N.  E.  210,  212  (citing  text).  Wash- 
burne  says:  "Highways,  for  in- 
stance, are  regarded  as  easements." 
Washburne  Basements  (4th  ed.), 
252.  See  also,  Albers,  In  re,  113 
Mich.  640,  71  N.  "W.  1110;  Fried- 
man V.  Snare  &c.  Co.,  71  N.  J.  L. 
605,  61  Atl.  401,  108  Am.  St.  764,  70 
L.  R.  A.  147;  Dell  Rapids  Mercan- 
tile Co.  V.  City  of  Dell  Rapids,  11 
S.  Dak.  116,  75  N.  W.  898,  74  Am. 
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that  the  right  of  the  public  is  an  easement  and  that  the  owner  of  the 
fee  remains  the  owner  of  the  soil,  springs,  mines,  quarries.,  timber  and 
the  like,  except  in  so  far  as  the  public  officers  may  have  a  right  to  use 
suitable  materials  for  improving  or  repairing  the  road.** 

§  500.  (412)  nights  of  third  persons  more  limited  than  those  of 
local  authorities. — ^The  right  of  the  citizen,  other  than  the  owner  of 
the  fee,  in  a  suburban  road,  is  to  use  it  for  travel.  As  an  English 
writer  puts  it:  "For  instance,  the  owner  of  the  soil  of  the  way  has 
a  right  to  all  above  and  under  ground,  except  only  the  right  of  passage 
for  the  king  and  his  people.  If,  therefore,  a  nuisance  be  erected  upon 
the  road,  the  owner  may  maintain  a  possessory  action  to  recover  his 
right,  and,  accordingly,  where  the  encroachment  has  been  made  by 
building  a  wall,  the  plaintiif  was  allowed  to  maintain  ejectment.""" 
The  principle  embodied  in  the  statement  we  have  quoted  excludes  a 
private  citizen,  other  than  the  owner  of  the  servient  estate,  from  any 
use  of  the  road  except  for  passage.  If  he  makes  permanent  use  of  it  for 
any  other  purpose  he  is  a  wrong-doer.  His  rights  are  much  more  lim- 
ited than  those  of  the  officers  to  whom  the  law  has  committed  the  care 
and  control  of  the  road.  The  officers  may  dig  into  the  way,  they  may 
use  soil,  stones  and  gravel  for  the  purpose  of  improving  or  repairing  it, 
but  a  private  citizen  has  no  right  to  undertake  to  improve  or  repair  the 
way  or  to  remove  soil  or  gravel  from  it.^^  If,  however,  it  is  necessary  to 

St.  783;    Lins  v.  Seefeld,  126  Wis.  A.   (N.  S.)   277n   (citing  text).     In 

610,  105  N.  W.  917.  Viliski  v.  City,  40  Minn.  304,  41  N. 

"  St.  Mary  &c.  Co.  V.  Jacobs,  L.  W.  1050,  3  L.  R.  A.  831n,  it  is  held 

R.   7   Q.   B.   47;    Reed  v.   Leeds,  19  that  a  city  has  no  right  to  stone  not 

Conn.  182,  188;  Parley  v.  Chandler,  required    for    the    improvement    of 

6  Mass.  454;    Jackson  v.  Hathaway,  the  street. 

15  Johns.  (N.  Y.)  447,  8  Am.  Dec.  ™Woolrych  Ways,  53;  Bacon's 
263;  Piatt  v.  Oneonta,  88  App.  Div.  Abridg.,  title  Highways.  We  have 
(N.  Y.)  192,  84  N.  Y.  S.  699;  In-  discussed  the  rights  of  abutting 
habitants  of  Westbrook  v.  North,  2  owners  in  another  place. 
Me.  179;  Harback  v.  Boston,  10  "Gidney  v.  Earl,  12  Wend.  (N. 
Cush.  (Mass.)  295;  Harris  v.  El-  Y.)  98;  Cortelyou  v.  Van  Brundt,  2 
liott,  10  Pet.  (U.  S.)  25,  55,  9  L.  Johns.  (N.  Y.)  357,  3  Am.  Dec.  439; 
,ed.  333;  Phifer  v.  Cox,  21  Ohio  St.  Robblns  v.  Borman,  1  Pick.  (Mass.) 
248,  8  Am.  Rep.  58;  Hollenbeck  v.  122.  See  also,  Althen  v.  Kelly,  32 
Rowley,  8  Allen  (Mass.)  473;  Ly-  Minn.  280,  20  N.  W.  188.  The  high- 
man  V.  Arnold,  5  Mason  C.  C.  198;  way  officers  may  authorize  a  citizen 
Tucker  v.  Eldred,  6  R.  I.  404.  See  to  make  needed  repairs,  and,  as  we 
also.  Town  of  Glencoe  v.  Reed,  93  think,  there  may  be  cases  where  the 
Minn.  518,  101  N.  W.  956,  957,  67  citizen  might  in  case  of  necessity 
L.  R.  A.  901  (quoting  text);  Terre  make  such  repairs  himself.  Hunt 
Haute  &c.  R.  Co.  v.  Zehner,  166  Ind.  v.  Rich,  38  Me.  195;  Morse  v.  Wey- 
149,  155,  76  N.  E.  169,  171,  3  L.  R.  mouth,  28  Vt.  824;   Bush  v.  Stein- 
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make  access  to  the  abutting  property  more  convenient,  the  owner  of  the 
servient  estate  in  a  rural  road  may  spread  soil  upon  it  to  make  it  more 
level,  provided  in  so  doing  he  does  not  make  the  way  less  convenient  for 
travel  nor  interfere  with  the  plan  of  the  improvement  adopted  by  the 
highway  officers."^ 

§  501.  (413)  Owner  of  fee  cannot  permanently  disturb  public  ease- 
ment in  road. — ^The  easement  which  the  public  have  in  a  suburban 
road  the  owner  of  the  fee  has  no  right  to  permanently  or  materially 
disturb."'  He  has  no  right  to  deposit  wood  or  other  like  property  on 
the  way  permanently,  but  he  may  place  building  materials  on  it,  pro- 
vided the  use  thus  made  of  the  highway  is  reasonable  as  to  the  time 
they  are  allowed  to  remain  and  the  space  they  are  permitted  to 
occupy."*  He  has  no  right  to  do  an  act  on  his  own  land  outside  of 
the  limits  of  the  road  which  will  make  the  way  inconvenient  or  dan- 
gerous, nor  has  he  a  right  to  deprive  the  highway  of  the  lateral  sup- 
port given  it  by  his  adjoining  land.""  And  where  he  has  consented  to 
the  deposit  of  earth  on  his  land  to  give  the  street  lateral  support,  he 
cannot  insist  upon  its  removal  or  compensation  for  the  use  of  his  prop- 
erty after  the  grade  is  changed  and  his  consent  so  acted  upon."® 

§  502.  (414)  Rule  where  country  road  becomes  a  city  street. — 

Where  land  is  dedicated  or  appropriated  for  a  suburban  road  the  impli- 
cation, however,  must  be  that  it  shall  be^  used  as  the  convenience  and 
welfare  of  the  public  may  demand,  although  that  demand  may  be  aug- 
mented by  the  increase  in  population  or  by  a  town  or  city  springing  up 
in  the  territory  traversed  by  the  road."'   Under  the  ancient  maxim, 

man,  1  B.  &  P.  404,  407.    See,  where  "  Mallory  v.   Griffey,   85   Pa.    St. 

city  owns  fee,  Union  Coal  Co.  v.  City  275. 

of  La  Salle,  136  111.  119,  26  N.  E.  "^Milburn  v.  Fowler,  27  Hun   (N. 

506,  12  L.  R.  A.  326.  Y.)    568;    Williams  v.  City  of  Hud- 

""  O'Llnda    v.    Lothrop,    21    Pick,  son,  130  Wis.  297,  110  N.  W.  239,  12 

(Mass.)  292,  32  Am.  Dec.  261n;  Un-  L.  R.  A.  (N.  S.)  727. 

derwood  v.  Carney,  1  Cush.  (Mass.)  "Village  of  Haverstraw  v.  Bcker- 

285.  son,  192  N.  Y.  54,  84  N.  E.  578,  20 

"Drew  V.  Geneva,  160  Ind.  662,  L.  R.  A.   (N.  S.)  287n;   New  York 

50  N.  E.  871,  872,  42  L.  R.  A.  814,  Steam  Co.  v.  Foundation  Co.,  195  N. 

821   (quoting  text);   Peoria  &c.  Co.  Y.  43,  87  N.  E.  765,  21  L.  R.  A.  (N. 

V.  Attica  &c.  R.  Co.,  154  Ind.  218,  56  S.)   470. 

N.  E.  212   (citing  text).    See  also,  "^Huddleston  v.  City  of  Eugene. 

New  Haven  v.  Sargent,  38  Conn.  50,  34  Ore.  343,  55  Pac.  868,  871,  43  L. 

9  Am.  Rep.  360;   Town  of  Palatine  R.  A.  444   (quoting  text);   McGrew 

v.  Kreuger,  121  111.  72, 12  N.  E.  75.  v.    Stewart,   51   Kan.   185,   32   Pac. 
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"Once  a  highway,  always  a  highway,"  the  road  continues  to  exist  for 
all  lawful  purposes  to  which  a  highway  of  its  class  may  be  devoted, 
unless  it  is  abandoned  or  vacated  in  due  course  of  law."^  This  subject 
is,  however,  generally  covered  by  statute,  and  recourse  must,  of  course, 
be  had  to  the  statute  to  determine  what  rights  a  town  or  city  has  over 
roads  laid  out  as  public  suburban  ways,  but  it  may  be  said  that  where 
a  town  or  city  grows  up  within  a  territory  traversed  by  rural  public 
roads,  they  pass  under  the  jurisdiction  of  the  municipal  corporation 
unless  some  different  provision  is  made  by  statute.^^  As  we  have  said 
in  another  place,  all  streets  are  highways,  but  not  all  highways  are 
streets.*"  The  nature  of  the  two  servitudes — ^urban  and  suburban — 
quite  clearly  shows  the  essential  and  radical  difference  between  the 
two  classes  of  public  ways,  for,  while  the  primary  and  principal  right 
of  the  public  in  both  is  the  right  to  freely  pass  and  repass,  the  servi- 
tude in  an  urban  way  is,  as  we  have  seen,  much  more  extensive. 

§  503.  (415)  County  of&oers  cannot  control  city  streets — Statutory 
provisions. — It  is  obvious  that  the  officers  having  control  of  county 
affairs  cannot  justly  be  permitted  to  control  the  streets  of  a  city,  and 
for  this  conclusion  there  are  at  least  two  satisfactory  reasons.  It 
would  violate  the  principle  of  local  self-government  to  permit  officers 
elected  to  govern  one  corporation,  to  control  the  public  ways  within 
another  and  distinct  corporation,  for  the  officers  of  one  corporation 
cannot  be  considered  the  representatives  of  another  and  different  cor- 
poration.*^ It  is  not  the  officers  who  constitute  a  public  corporation, 
nor  the  frame  of  its  government,  but  the  people  of  the  locality.   The 

896,  43  Am.  &  Eng.  Corp.  Cas.  196,  34   S.   E.   6;    Raymond   v.   City   of 

199.      See    also,    Williams   v.    New  Wichita,  70  Kan.  523,  79  Pac.  323; 

York  Central  R.  Co.,  18  Barb.   (N.  Board  of  Council  of  Danville  v.  Fls- 

Y.)   222;   Fagan  v.  City  of  Chicago,  cal  Ct.  Boyle  County,  106  Ky.   608, 

84  111.  227;   Tate  v.  City  of  Greens-  51  S.  W.  157,  21  Ky.  L.  196;  City  of 

horo,  114  N.  Car.  392,  19  S.  B.  767,  Louisville  v.  Brewer,  24  Ky.  L.  1671, 

24  L.  R.  A.  671;  Lake  Shore  &c.  R.  72  S.  W.  9;  Cascade  County  v.  City 

Co.  V.  Whiting,  161  Ind.  76,  67  N.  of  Great  Falls,  18  Mont.  537,  46  Pac. 

E.  933.  437;  Wabash  R.  Co.  v.  City  of  De- 

"  McCain  v.  State,  62  Ala.  138.  fiance,   52   Ohio   St.   262,   40  N.   B. 

"•Cowen's  Case,  1  Overton  (Tenn.)  89;    Great  Northern  R.   Co.  v.  VI- 

311;    Clark   v.    Commonwealth,    14  borg,  17  S.  Dak.  374,  97  N.  W.  6. 

Bush   (Ky.)   166;    McGrew  v.  Stew-  »"  Common    Council    of    Indlanap- 

art,  51  Kan.  185,  32  Pac.  896.    See  oils  v.  Croas,  7  Ind.  9;  Lafayette  v. 

also.  City  of  Frankfort  v.  Coleman,  Jenners,  10  Ind.  74;  Clark  v.  Com- 

19  Ind.  App.  368,  49  N.  B.  474,  65  monwealth,    14    Bush     (Ky.)     166; 

Am.  St.  412;  Lee  v.  City  of  McCook,  ante,  Ch.  II. 

82  Neb.  26,  116  N.  W.  955;  Almand  «» Blocker  v.  State,  72  Miss.  720, 

V.  Atlanta  &c.  R.  Co.,  108  Ga.  417,  18  So.  388  (citing  text). 
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legislature  may  provide  a  frame  or  form  of  govermnent,  but  it  cannot 
in  the  true  sense  create  a  town  or  city,  because  towns  and  cities  are 
composed  of  the  inhabitants  who  dwell  in  a  designated  territory.** 
OfiBcers  chosen  to  conduct  county  or  township  affairs  cannot,  in  the 
nature  of  things,  be  presumed  to  possess  such  authority  as  will  enable 
them  to  control  streets,  and  the  liability  of  a  town  or  city  is  radically 
different  from  that  of  a  county  or  township.  It  is,  however,  not  to  be 
inferred  that  the  legislature  does  not  possess  very  comprehensive 
power  over  roads  and  streets  and  that  it  may  not  prescribe  rules  for 
their  control."'  Thus,  it  has  been  held  that  a  law  authorizing  the  im- 
provement of  highways  under  the  direction  of  state  highway  commis- 
sioners does  not  violate  the  constitution  vesting  in  counties  the  right  of 
local  self-government."'^  Whenever,  therefore,  there  is  a  valid  statute 
providing  what  ofiSeers  shall  control  highways  it  will  be  the  guide  as  to 
their  rights  and  duties.  How  far  the  legislature  may  go  in  this  direction 
it  is  foreign  to  our  purpose  to  inquire. 

§  504.  (416)  Incorporation  of  city  ousts  jurisdiction  of  county  of- 
ficers.— There  is  some  conflict  in  the  cases  as  to  whether  the  erection 
of  a  municipal  corporation  does  of  itself  oust  the  jurisdiction  of  the 
county  or  township  ofi&cers  over  existing  highways.'*  Our  opinion  is 
that  as  soon  as  a  town  or  city  is  incorporated,  the  public  ways,  that  is, 
ways  belonging  to  the  public  and  not  owned  by  private  corporations, 

^'Clty  of  Valparaiso  v.  Gardner,  Ind.  — ,  91  N.  B.  242;    Harmon  v. 

97  Ind.  1,  49  Am.  Rep.  416;   Low-  Gephart,  —  Ind.  — ,  90  N.  E.  890; 

ber  V.   Mayor  &c.,  5  Abb.  Pr.    (N.  Cummins  v.  Pence,  —  Ind.  — ,  91  N. 

Y.)   325;   Clarke  v.  City  of  Roches-  E.  529;   Isanogle  v.  Russey,  —  Ind. 

ter,  24  Barb.  (N.  Y.)  446.  — ,  91  N.  E.  938. 

°=City   of   Norwich   v.    Story,    25  "State    v.    Jones,    18    Tex.    874; 

Conn.  44;  Wells  v.  McLaughlin,  17  Cowan's   Case,   1   Overton    (Tehn.) 

Ohio    99;     Butman    v.    Fowler,    17  311;     Pope    v.    Commissioilers,    12 

Ohio  101;  Lewis  v.  Laylin,  46  Ohio  Rich.  L.  (S.  Car.)  407;  Knowles  v. 

St.  663,  23  N.  B.  288;  Road  in  Mil-  Muscatine,  20  Iowa  248;    McCuUom 

ton,  40  Pa.  St.  300.  v.  Black  Hawk  Co.,  21   Iowa  409; 

"aMeehan  v.    Shields,   —   Wash.  Clark   v.   Commonwealth,   14   Bush 

— ,  107  Pac.  835.     So  the  fact  that  (Ky.)    166;    Baldwin   v.   Green,   10 

towns  and  cities  have  a  local  system  Mo.  410;  Ottawa  v.  Walker,  21  111. 

of   Improvements   for   their   streets  604.    But  compare  O'Kane  v.  Treat, 

does  not  deprive  the  legislature  of  25  111.  458;  Sparling  v.  Dwenger,  60 

the  power  to  invest  county  commis-  Ind.  72;    State  v.  Mainey,   65   Ind. 

sioners  with  jurisdiction  to  author-  404.    In  Oliver  v.  City  of  Newberg, 

ize  their  improvement  as  part  of  the  50  Ore.  92,  91  Pac.  470,  it  was  held 

general    system    of    thoroughfares,  that    the    country    roads    became 

Smith  V.  Board  of  Com'rs  of  Hamll-  streets,  but  that  the  question  is  one 

.ton  Co.,  —  Ind.  — ,  90  N.  E.  881.  of  legislative  intention. 
See  also.  Strange  v.  Board  &c.,  — 
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come  within  the  jurisdiction  and  control  of  the  new  public  corpora- 
tion, unless  the  statute  expressly  or  impliedly  continues  the  authority 
of  the  county  or  township  oflScers.""  It  is  apparent  that  the  ways 
must,  of  necessity,  change  character,  and  the  servitude  be  much  ex- 
tended. This  extension  carries  with  it  wider  duties,  and  greater  liabili- 
ties, thus  requiring  an  essentially  different  control  and  care.  The  au- 
thority of  county  and  township  oflScers  cannot  be  the  same  as  that  of 
city  or  town  officers,  and  their  power  is  consequently  not  adequate  to 
the  duty  and  the  responsibility  which  the  change  from  suburban  to  ur- 
ban highways  creates.  The  added  responsibility,  and  the  augmented 
duty  require  broader  authority  than  that  requisite  for  the  care  and  con- 
trol of  rural  roads.  The  decisions  in  New  England  do  not  afEord  much 
assistance  on  this  question,  for  the  doctrine  which  there  prevails  is, 
as  we  have  said,  a  peculiar  one,  and  different  from  that  which  obtains 
ia  most  of  the  states.^"  Where  there  is  no  statute,  the  incorporation  of 
a  city  seems  naturally  to  imply  that  the  highways  within  its  territorial 
limits  become  streets,  and,  as  such,  subject  to  the  control  of  the  mu- 
nicipality. The  erection  of  such  a  corporation  is,  in  truth,  simply  the 
creation  of  a  new  instrumentality  of  government ;  it  comes  into  exist- 
ence with  the  rights,  powers,  and  duties  of  a  governmental  subdivision, 
and  it  is  but  reasonable  to  conclude  that  as  to  such  matters  as  streets, 
which  peculiarly  pertain  to  municipal  corporations,  the  authority  of 
other  governmental  corporations  is  exeluded.^^  There  is  an  essential 
difference  between  cases  where  the  matter  is  a  general  governmental 
one,  and  cases  where  the  matter  is  so  peculiarly  one  of  municipal  con- 
trol and  local  interest  as  streets,  and  it  seems  to  us  that  some  of  the 
courts  have  been  misled  by  supposing  an  analogy  to  exist  between  the 

»'  McGrew  v.  Stewart,  51  Kan.  185,  Railroad  Co.  v.  Cummins,  53  Ohio 

32  Pac.  896;   Almand  v.  Atlanta  &c.  St.  683,  44  N.  B.  683,  it  is  held  that 

R.  Co.,  108  Ga.  417,  34  S.  E.  6,  10  a  city  cannot  vacate  a  county  road 

(citing  text);    Brown  v.  Hines,   16  within    its    corporate    limits.      But 

Ind.  App.  1,  44  N.  E.  655.     So  held  compare  Lee  v.  City  of  McCook,  82 

where  territory  was  annexed  to   a  Neb.  26,  116  N.  W.  955.  i 

city.     Lee   v.    City   of   McCook,    82        ""In   some   of   the   New    England 

Neb.  26,  116  N.  W.  955.     See  also,  states    the     county     commissioners 

authorities   cited   in  third  note  to  may  lay  out  a  highway  within  the 

§   502    (414),  ante.     But  it  is  held  limits  of  a  municipality.     Harkness 

that  the  extension  of  the  limits  of  v.  "Waldo  County,  26  Me.  353;  Smith 

a  city  so  as  to  embrace  a  turnpike  v.  Cumberland  County,  42  Me.  395. 
does  not   take   away   the  right   of        ""Huddleston  v.  City  of  Eugene, 

the    turnpike    company    to    collect  34  Ore.  343,  55  Pac.   868,  870,  871, 

toll.     Ft.  Wayne  &c.  Co.  v.  Maumee  43  L.  R.  A.  444  (quoting  text).   See 

Avenue  &c.  Co.,  132  Ind.  80,  30  N.  also,  Owen  v.  Brookport,  208  111.  35, 

E.  880,  15  L.  R.  A.  651n.     And  in  69  N.  E.  952. 
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two  Classes  when,  upon  analysis,  it  will  be  found  there  is  none.°^  Other 
courts,  as  it  appears  to  us,  have  left  out  of  coiisideration  two  very 
important  matters,  that  the  express  mention  of  one  thing  implies  the 
exclusion  of  all  others,  and  that  the  object  to  be  accomplished  by  a 
statute  must  he  regarded  as  well  as  the  subject  intended  to  be  covered, 
and  have  erroneously  held  that  the  afiSnnative  grant  of  power  to  a 
municipal  corporation  does  not  exclude  other  public  corporations  from 
the  control  of  the  streets  within  the  town.*^  It  cannot  be  justly 
inferred  that  the  legislature  meant  to  invest  two  distinct  and  differ- 
ent governmental  subdivisions  with  control  of  the  same  subject,  for 
it  is  evident  that  conflict  and  confusion  must  be  a  consequence  of  such 
a  holding,  and  it  ought  not  to  be  inferred  without  strong  reason  that 
the  legislature  intended  such  a  result.  It  is,  indeed,  by  no  means  clear 
that  officers  chosen  by  a  county  can  be  placed  in  charge  of  streets  which 
it  is  the  duty  of  a  town  or  city  to  maintain  safe  and  convenient  for 
passage ;  it  is  not,  at  all  events,  just  to  do  so,  and  this  result  ought  to 
be  avoided  by  holding,  as  in  truth  sound  principle  requires  that  the 
courts  should  hold,  that  the  creation  of  a  municipal  corporation  does, 
in  the  absence  of  clear  words  to  the  contrary,  imply  that  it  shall  have 
control  of  the  streets  within  its  territorial  limits  to  the  exclusion  of 
the  county  and  township  officers. 

§  505.  (417)  Exclusive  control  of  municipality  over  streets. — In- 
vesting "the  inhabitants  of  a  locality  with  the  government  thereof" 
is  a  change  in  the  political  or  governmental  subdivisions,  and  the 
natural  and  reasonable  intendment  is  that  when  a  new  governmental 
instrumentality  is  established,  it  takes,  control  of  the  territory  and 
affairs  over  which  it  is  given  authority  to  the  exclusion  of  other  local 
governmental  instrumentalities.    It  displaces  the  old,  and  takes  its 

88  We  venture  to  say  that  this  is  selectmen  of  the  town  and  the  trus- 

true    of    the    case    of    Baldwin    v.  tees  of  the  village.     But  we  think 

Green,  10  Mo.  410.    There  the  court  If  it  had  been  the  purpose  of  the 

refers  for  authority  to  Harrison  v.  legislature  to  deprive  the  selectmen 

State,  9   Mo.   530,  and  to  no  other  of  the  town  of  all  control  over  the 

case,  losing  sight  of  the  fact  that  subject,    some    more    specific    pro- 

the  case  referred  to  belongs  to  an  visions  on  the  subject  would  have 

entirely  different  class.  been     considered    necessary."      We 

"This,  we  believe,  may  be  justly  cannot  resist  the  conclusion  that  if 
said  of  the  decision  in  Bennington  the  court  had  applied  the  familiar 
V.  Smith,  29  Vt.  254.  The  court  principles  to  which  we  have  re- 
said:  "There  may  be  some  incon-  f erred  in  the  text,  the  incongruity 
gruity  in  having  a  concurrent  would  have  been  avoided  and  the 
power  to  lay  out  and  discontinue  evident  intention  of  the  legislature 
highways  in  villages  vested  in  the  carried  into  effect. 
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place  as  its  legal  successor,  and  not  as  an  auxiliary.  This  is  the  gen- 
eral rule  as  to  school  property  and  the  like/*  and  there  is  much 
stronger  reason  for  applying  this  rule  to  public  ways  than  to  other 
public  property,  for  a  municipal  corporation  becomes  liable  for  failure 
to  keep  the  public  ways  safe  upon  the  theory  that  it  has  exclusive  con- 
trol over  them  and  the  power  to  raise  money  to  maintain  them  in  safe 
condition  for  travel.  In  creating  a  town  or  city  the  legislature  must 
be  deemed  to  do  so  with  knowledge  of  the  general  principles  which 
apply  to  such  political  subdivisions  and  with  the  expectation  that  they 
shall  exercise  the  usual  jurisdiction  of  such  subdivisions  exclusively, 
and  not  divide  it  with  other  public  or  quasi-public  corporations.  Acts 
for  the  incorporation  of  towns  and  cities  are  directed  to  a  particular 
subject,  and  are  of  greater  force,  so  far  as  that  subject  and  its  incidents 
are  concerned,  than  laws  of  a  wide  and  general  sweep. '^  The  object 
of  incorporating  a  town  or  city  is  to  invest  the  inhabitants  of  the 
locality  with  the  government  of  all  the  matters  that  are  of  special 
municipal  concern,  and  certainly  the  streets  are  as  much  of  special 
and  local  concern  as  anything  connected  with  a  town  or  city  can  well 
be.  It  ought,  therefore,  to  be  presumed  that  they  pass  under  the 
exclusive  control  of  the  municipality  as  soon  as  it  comes  into  existence 
under  the  law.^^ 

§  506.  (418)  Suburban  servitude  increased  by  demand  of  public 
welfare. — If  we  have  not  reasoned  ill,  a  suburban  servitude  may  not 
only  be  greatly  augmented,  but,  in  a  measure,  transformed  by  the 
demand  of  the  public  welfare.  This  conclusion  has  for  its  ultimate 
foundation  the  old  maxim,  "That  regard  be  had  for  the  public 
welfare,  is  the  highest  law,"  and  it  receives  support  from  the  princi- 
ple that  men  are  presumed,  when  they  do  an  act,  to  contemplate  the 
natural  consequences  which  may  result.  It  is  also  true  that  the  benefit 

'"Hon  V.  State,  89  Ind.  249;  which  we  seek  to  establish  is  de- 
School  Town  V.  Plain  School  Tp.,  ducible  from  the  cases  cited,  al- 
86  Ind.  582;  School  Tp.  of  Allen  v.  though  it  may  be  that  in  one  of 
School  Tp.  of  Macy,  109  Ind.  559,  10  them  the  doctrine  has  been  carried 
N.  E.  578;  School  District  &c.  v.  too  far,  but  it  may  be  extended  far 
Tapley,  1  Allen  (Mass.)  49.  enough  to  safely  warrant  the  con- 

"  State  V.  Branin,  3  Zabr.  (N.  J.  elusion  we  have  stated  in  the  text. 

L.)  484;  State  v.  Mayor  &c.  of  Mor-  "Text   quoted   with   approval   in 

ristown,  33  N.  J.  L.   57,   61;    God-  Blocker  v.   State,  72  Miss.  720,  18 

dard.  In  re,  16  Pick.   (Mass.)    504,  So.  388,  390. 
28  Am.   Dec.   259n.     The  principle 
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which  the  owner  of  the  servient  estate  receives  from  the  increase  in 
population,  and  the  building  up  of  cities,  far  more  than  compensates 
him  for  the  increased  burden  of  the  servitude  which  these  things 
produce,  so  that  he  suffers  no  damages,  and  without  damages  there 
can  be  no  right  of  action.'* 

§507.  (419)  Donee  cannot  change  character  of  servitude. — The 

expansion  of  a  suburban  servitude  into  an  urban  one  cannot  be  effected 
in  any  other  mode  than  by  law.  The  burden  may  be  augmented  by  the 
increase  in  population,  thus  increasing  the  necessities  of  the  public, 
but  the  character  of  the-  way  cannot  be  entirely  changed  except  by 
authority  of  law,  nor,  indeed,  can  the  legislature  change  the  primary 
character  of  the  public  easement,  since  whatever  changes  may  occur 
in  the  surroundings,  the  road  or  street  must  remain  a  public  highway 
until  abandoned,  vacated  or  discontinued  in  due  course  of  law.  Where 
a  way  is  dedicated  to  a  city  in  trust  for  the  public,  the  city  has  no 
authority,  at  least  in  the  absence  of  an  express  statute^  to  dedicate  it 
to  a  county,  town  or  township.'*  The  change  which  takes  place  in  the 
extent  of  a  servitude  in  a  public  way  is  not  effected  by  the  act  of  the 
donee,  nor,  after  acceptance,  by  the  act  of  the  donor,  but  by  operation 
of  law  and  in  order  to  meet  the  demands  of  the  public  welfare  and 
necessity. 

§  508.  (420)  Eight  to  drive  herds  and  cattle  along  the  way — ^Liar 
bility  of  owner  for  negligence. — We  have  had  frequent  occasion  to 
say  that  the  easement  of  the  public  in  a  rural  road  consists  in  the 
right  to  use  it  for  the  purpose  of  passing  and  repassing,  and  it  is, 
perhaps,  needful  to  define,  in  a  rough  way  at  least,  the  extent  of 
this  right.  The  right  of  passage  as  the  old  books  put  it  is  "the  liberty 
of  all  the  citizens  to  pass  and  repass  on  foot,  on  horseback  and  in 
carriages  and  wagons."  But  the  right  of  passage  is  broader  than  the 
right  included  in  this  definition,  for  it  includes  the  right  to  drive 
horses  and  cattle  along  the  way.  A  citizen  has  a  lawful  right  to  drive 
herds  of  horses  and  cattle  over  the  road,  and  if  he  uses  ordinary  care, 

"  Huddleston  v.  City  of  Eugene,  43  L.  R.  A.  672;  Lake  Shore  &c.  R. 

34  Ore.  343,  55  Pac.  868,  871,  872,  43  Co.  v.  Whiting,  161  Ind.  76,  67  N.  E. 

L.  R.  A.  444   (quoting  text).     See  933. 

also,  Palmer  v.  Larchmont  Electric  "  Guthrie  v.  Town  of  New  Haven, 

Co.,  158  N.  Y.  231,  52  N.  E.  1092,  31  Conn.  308. 
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diligence  and  skill  he  is  not  liable  for  injury  done  by  the  animals  to  ad- 
joining property.'"  In  a  case  in  Massachusetts,  cattle  entered  unfenced 
land  on  the  side  of  the  road,  and  it  was  held  that,  as  they  escaped  from 
the  road  without  any  negligence  on  the  part  of  the  owner,  he  was  not 
liable  to  the  owner  of  the  land.''"  Where  the  animals  driven  along  the 
highway  escape  from  the  person  in  charge  of  them  and  enter  upon 
adjoining  land,  they  must  be  taken  from  it  as  soon  as  it  can  be  done 
with  ordinary  care  and  diligence.  What  is  reasonable  care  and  dili- 
gence must,  in  a  great  measure,  depend  upon  the  circumstances  of  the 
particular  case,  and  is,  in  general,  a  question  of  fact  for  the  jury.''^ 
The  rule  is,  as  the  cases  declare  it,  that  the  owner  is  not  bound  to 
fence  his  land,  but  if  he  fails  to  do  so  "he  must  put  up  with  the 
inconveniences  consequent  upon  it;  and  one  is,  that  cattle  being 
driven  along  the  road  will  occasionally  stray ,"''^  but  this  does  not  au- 
thorize the  conclusion  that  the  owner  of  the  cattle  may  omit  the  exer- 
cise of  reasonable  care.  If  a  herd  be  driven  along  a  road  unaccom- 
panied by  a  number  of  men  reasonably  sufficient  to  control  them,  and 
they  should  escape  from  the  way  and  enter  adjoining  land  because  of 
the  owner's  fault  in  not  furnishing  men  enough  to  control  them,  he 
would  be  liable  for  the  consequences  of  his  fault.  We  suppose  this 
would  be  true  if  the  owner  should  knowingly  attempt  to  drive 
animals  along  the  way  which  were  so  unruly  as  to  be  beyond  control. 
It  is  only  for  purposes  of  passage  that  the  owner  has,  at  common  law, 

"  This  rule  Is  a  very  old  one,  and  '"  Hartford  v.  Brady,  114  Mass. 
In  applying  it  in  Dovaston  v.  466,  19  Am.  Rep.  377. 
Payne,  2  H.  Blk.  527,  the  court  said:  "Goodwyn  v.  Cheveley,  4  H.  &  N. 
"If  one  drive  a  herd  of  cattle  along  631.  In  this  case  Bramwell,  B.,  di- 
the  highway  where  trees  or  wheat,  rected  the  jury  that  it  was  the  duty 
or  any  other  kind  of  corn  is  grow-  of  the  defendant  to  remove  the  eat- 
ing, if  one  of  the  beasts  takes  a  par-  tie  at  once,  and  he  adhered  to  this 
eel  of  the  corn,  if  it  be  against  the  opinion  on  appeal,  but  the  majority 
will  of  the  driver  he  may  well  jus-  held  that  the  question  whether  the 
tify,  for  the  law  will  intend  that  a  cattle  were  removed  within  a  rea- 
man  cannot  govern  them  at  all  sonable  time  was  one  of  fact  and 
times  as  he  would."  But  he  cannot  not  of  law.  The  court  was  unani- 
use  the  highway  for  a  public  pas-  mous  in  holding  that  if  there  Is  no 
ture  opposite  the  land  of  others,  negligence  where  cattle  escape  from 
especially  when  the  animals  are  the  highway  and  enter  unfenced 
without  a  keeper.  Robinson  v.  Flint  land,  there  can  be  no  liability. 
&c.  R.  Co.,  79  Mich.  323,  44  N.  W.  "Per  Martin,  B.,  in  Goodwyn  v. 
779,  19  Am.  St.  174.  See  post,  Ch.  Cheveley,  4  H.  &  N.  631. 
XXXIV. 
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a  right  to  take  cattle  or  horses  on  the  highway ;  if  he  takes  them  there 
for  any  other  purpose  he  is  liable  for  their  trespasses^*  And  this  is 
the  common-law  rule  where  cattle  are  turned  upon  a  highway  to  graze 
and  go  upon  the  land  of  an  abutting  owner,  even  though  the  latter  has 
no  sufiBcient  fence.'" 


"  Stackpole  v.  Healy,  16  Mass.  33, 
8  Am.  Dec.  121n;  Lyman  v.  Gip- 
son,  18  Pick.  (Mass.)  422;  Little  v. 
Lathrop,  5  Greenl.  (Me.)  356;  Lord 
V.  Wormwood,  29  Me.  282,  50  Am. 
Dec.  586;  Avery  v.  Maxwell,  4  N. 
H.  36;  Mills  v.  Stark,  4  N.  H.  512, 
17  Am.  Dec.  444.  See  generally, 
Barnum  v.  Terpening,  75  Mich.  557, 
42  N.  W.  967;  Eichel  v.  Senhenn,  2 
Ind.  App.  208,  28  N.  E.  192;  Ficken 


v.  Jones,  28  Cal.  618;  Linnehan  v. 
Sampson,  126  Mass.  506,  30  Am. 
Rep.  692;  Baird  v.  Vaughn  (Tenn.), 
15  S.  W.  734;  note  to  Bulpit  v.  Mat- 
thews, 22  L.  R.  A.  55,  59. 

»» Stackpole  v.  Healy,  16  Mass.  33, 
8  Am.  Dec.  121;  Dovaston  v.  Payne, 
2  H.  Bl.  527.  See  also,  Collins  v. 
Lundquist,  154  Mich.  658,  118  N.  W. 
596;  Wood  v.  Snider,  187  N.  Y.  28, 
79  N.  E.  858,  12  L.  E.  A.  (N.  S.)  912. 
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§  509.  (421)  Nature  of  legislative  control  of  public  ways. — ^Legis- 
lative control  over  roads  and  streets  is,  as  a  general  rule,  exercised 
through  the  instrumentality  of  local  governmental  subdivisions,  so 
that  it  is  proper  to  consider,  in  general  outline,  at  least,  the  nature 
and  extent  of  legislative  power  over  such  governmental  subdivisions. 
It  is  not  necessary,  however,  where  there  is  no  constitutional  provision 
limiting  the  power  of  the  legislature,  that  it  should  exercise  its  power 
through  the  instrumentality  of  governmental  agencies  such  as  towns, 
cities,  counties  and  the  like.  The  legislature  may,  in  the  absence  of 
constitutional  limitations,  directly  exercise  control  over  public  ways.^ 


*  State  V.  Board  of  Comrs.  of  Ma- 
rion County,  170  Ind.  595,  608,  85 
N.  E.  513,  82  N.  E.  482,  487  (citing 
text);   Grand  Trunk  &c.  Ry.  Co.  v. 


City  of  South  Bend,  —  Ind.  — ,  89 
N.  E.  885;  Backus  v.  Fort  St.  Union 
Depot  Co.,  169  U.  S.  557,  42  L.  ed. 
853,  18  Sup.  Ct.  445;    Williams  v. 
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But  in  many  of  the  states  limitations  exist  in  the  constitutions  which 
restrict  the  legislative  power.  Over  local  governmental  agencies,  sub- 
ject only  to  the  limitations  imposed  by  the  letter  or,  perhaps,  the  spirit 
of  the  constitution,''  the  legislative  power  is  practically  supreme.* 
Changes  may  be  made  in  cases  where  only  public  interests  are  involved 
without  consulting  the  people  of  the  locality.*  Power  over  roads  and 
streets  resides  in  the  legislature,  and,  except  in  so  far  as  restricted  by 
constitutional  provisions,  the  legislative  power  is  practically  unlimited." 


Eggleston,  170  U.  S.  304,  42  L.  ed. 
1047,  18  Sup.  Ct.  617;  President  of 
Bordentown  &c.  Co.  v.  Camden  &c.  R. 
Co.,  2  Harr.  (N.  J.)  314;  O'Connor'v. 
Pittsburgh,  18  Pa.  St.  187;  Philadel- 
phia and  Trenton  R.  Case,  6  Whart. 
(Pa.)  25,  36  Am.  Bee.  202;  Clinton 
V.  Cedar  Rapids  &c.  R.  Co.,  24  Iowa 
455.  It  is  to  be  kept  in  mind,  how- 
ever, that  we  are  here  speaking  of 
legislative  power  as  it  exists  in  in- 
stances where  no  private  rights  are 
involved.  The  legislature  may  ded- 
icate, for  "the  right  to  establish 
highways  resides  primarily  in  the 
legislature,  but  may  be  delegated 
to  municipal  or  local  authority." 
Knowles  v.  Knowles,  25  R.  I.  325, 
55  Atl.  755,  756  (citing  text).  And 
see  as  to  when  dedication  may  be  re- 
voked by  legislature,  Mahoney  v. 
Board  of  Education,  —  Cal.  App.  — , 
107  Pac.  584.  See  also,  as  to  vaca- 
tion of  streets,  Reis  v.  New  York, 
188  N.  Y.  58,  80  N.  E.  573,  aff'g  113 
App.  Div.  (N.  Y.)  464,  99  N.  Y.  S. 
291. 

=  State  V.  New  Orleans,  42  La. 
Ann.  92,  7  So.  674.  See  also.  Street 
V.  Varney  &c.  Co.,  160  Ind.  338,  66 
N.  B.  895,  98  Am.  St.  325,  61  L.  R. 
A.  154;  In  re  Senate  Bill,  12  Colo. 
187,  21  Pac.  481;  In  re  House  Bill, 
15  Colo.  595,  26  Pac.  141;  Givins  v. 
Chicago,  188  111.  348,  8  N.  B..912. 

'Board  v.  Board  &c.,  30  W.  Va. 
424,  4  S.  E.  640;  Comanche  County 
V.  Lewis,  133  V.  S.  198,  33  L.  ed. 
604,  10  Sup.  Ct.  286;  State  v.  Shake- 
speare, 41  La.  Ann.  156,  6  So.  592; 
Ford  V.  North  Des  Moines,  80  Iowa 
626,  45  N.  W.  1031;  Maddry  v.  Cox, 
73  Tex.  538,  11  S.  W.  541.  In  Board 
of  Education  &c.  v.  Blodgett,  155 
111.  441,  40  N.  B.  1025,  46  Am.  St. 


348,  31  L.  R.  A.  70,  a  doctrine  is  de- 
clared which  seems  to  trench  upon 
the  rule  that  municipal  corpora- 
tions are  subject  to  legislative  con- 
trol, for  it  was  there  held  that  a 
municipal  corporation  could  not  be 
deprived  of  the  right  to  plead  the 
statute  of  limitations.  See  Camp- 
bell V.  Holt,  115  U.  S.  620,  29  L.  ed. 
483,  6  Sup.  Ct.  209. 

*Roby  V.  Shepard,  42  W.  Va.  286, 
26  S.  E.  278.  It  is  upon  the  general 
principle  stated  in  the  text  that  ob- 
ligations may  be  changed  from  one 
governmental  agency  to  another. 
Pacific  Imp.  Co.  v.  Clarksdale,  74 
Fed.  528,  20  C.  C.  A.  635,  41  U.  S. 
App.  68.  See  generally,  Riley  v. 
Garfield  Tp.,  54  Kan.  463,  38  Pac. 
560;  Rumsey  v.  Sauk  Centre  Town, 
59  Minn.  316,  61  N.  W.  330;  Brough- 
ton  V.  Pensacola,  93  U.  S.  266,  23  L. 
ed.  896;  Mt.  Pleasant  v.  Beckwith, 
100  U.  S.  514,  25  L.  ed.  699;  Mobile 
V.  Watson,  116  U.  S.  289,  29  L.  ed. 
620,  6  Sup.  Ct.  398.  See  post, 
§  514  (426). 

"As  the  power  of  the  legislature 
over  all  public  affairs  of  the  munici- 
palities of  the  state  is  very  broad 
and  comprehensive,  changes  may  be 
made  in  their  boundaries,  highways 
and  the  like  except  in  cases  where 
such  changes  would  impair  or  de- 
stroy private  rights.  State  v.  Cin- 
cinnati, 52  Ohio  St.  419,  40  N.  E. 
508,  27  L.  R.  A.  737n;  Powers  v. 
Commissioners,  8  Ohio  St.  285; 
Blanchard  v.  Bissell,  11  Ohio  St. 
96;  Metcalf  v.  State,  49  Ohio  St. 
586,  31  N.  E.  1076;  Mt.  Pleasant  v. 
Beckwith,  100  U.  S.  514,  524,  25  L. 
ed.  699;  Meriwether  v.  Garrett,  102 
U.  S.  472,  511,  26  L.  ed.  197;  Lent 
V.  Tillson,  72  Cal.  404,  14  Pac.  71. 
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That  the  local  governmental  instrumentalities  derive  their  authority 
from  legislative  enactments"  has  often  been  aflSrmed,  and  there  is  no 
diversity  of  opinion  upon  the  question.  The  legislature  may,  in  the 
absence  of  constitutional  restrictions,  exercise  authority  over  the  streets 
of  a  municipality,  without  obtaining  the  consent  of  its  officers,  or  sub- 
mitting the  matter  to  its  inhabitants^  So  it  may  at  any  time  resume 
authority  that  it  has  delegated  to  the  municipalities  of  the  state.' 

§  510.  (432)  Limitations  imposed  by  spirit  of  constitution — ^Lo- 
cal self-government. — It  is  to  be  observed,  however,  that  there  may  be 
limitations  imposed  by  the  spirit"  as  well  as  the  letter  of  the  constitu- 
tion,^** but  the  spirit  must  be  found  in  the  letter  of  the  instrument. 
There  is  considerable  conflict  upon  this  general  subject,  but  not  much 
upon  the  proposition  as  limited  in  the  last  preceding  statement.  There 
is  a  grave  question  as  to  how  far  and  to  what  extent  the  inherent  right 
of  local  self-government  limits  the  legislative  power  ;^^  but  there  can 


"  State  V.  Irey,  42  Neb.  186,  60  N. 
W.  601;  State  v.  Garibaldi,  44  La. 
Ann.  809,  11  So.  36;  Hill  v.  Mem- 
phis, 134  U.  S.  198,  33  L.  ed.  887,  10 
Sup.  Ct.  562;  Brockman  v.  Creston, 
79  Iowa  587,  44  N.  W.  822;  Grand 
Trunk  &c.  Ry.  Co.  v.  City  of  South 
Bend,  —  Ind.  — ,  89  N.  E.  885;  Vos- 
burg  V.  McCrary,  77  Tex.  568,  14  S. 
W.  195;  Houghton  v.  Huron  &c.  Co., 
57  Mich.  547,  24  N.  W.  820;  Turner 
V.  Forsythe,  78  Ga.  683,  3  S.  E.  649. 
A  municipal  corporation  cannot  by 
a  rule  enlarge  or  abridge  the  power 
conferred  upon  it  by  statute.  Short 
&c.  Co.  V.  School  Dist,  94  Wis.  535, 
69  N.  W.  337;  Carter  v.  Durango,  16 
Colo.  534,  27  Pac.  1057,  25  Am.  St. 
294.  See  also,  Polack  v.  San  Fran- 
cisco Orphan  Asylum,  48  Cal.  490; 
Shirk  V.  Chicago,  195  111.  298,  63  N. 
E.  193. 

'  Prince  v.  Crocker,  166  Mass.  347, 
44  N.  E.  446,  32  L.  R.  A.  610;  City 
of  Chicago  v.  Illinois  Steel  Co.,  66 
111.  App.  561;  Rumney  &c.  School 
District  v.  Smart,  18  N.  H.  268,  273; 
Lisbon  v.  Clark,  18  N.  H.  234;  Ste- 
vens V.  Dimond,  6  N.  H.  330,  331; 
State  V.  Hayes,  61  N.  H.  264,  335. 
In  State  v.  Griffin,  69  N.  H.  1,  39 
Atl.  260,  76  Am.  St.  139,  41  L.  R.  A. 
177,  it  was  said:    "The  legislature 


may  at  any  time  resume  the  dele- 
gated powers."  And  see  also, 
United  R.  &c.  Co.  v.  Jersey  City,  71 
N.  J.  L.  80,  58  Atl.  71. 

°  Duffy  V.  City  of  New  Orleans,  49 
La.  Ann.  114,  21  So.  179.  And  see 
last  two  cases  cited  in  last  preced- 
ing note;  also  Board  of  Comrs.  of 
Miami  County  v.  Mowbray,  160  Ind. 
10,  12,  66  N.  B.  46;  West  Chicago 
Park  Comrs.  v.  McMullen,  134  111. 
170,  25  N.  E.  676,  10  L.  R.  A.  215n; 
Simon  v.  Northrup,  27  Ore.  487,  40 
Pac.  560,  30  L.  R.  A.  171. 

°  The  spirit  or  policy  of  the  con- 
stitution is  such  as  is  manifested  by 
its  language,  for  there  cannot  be 
said  to  be  a  latent  spirit  in  a  writ- 
ten constitution,  but  to  discover  the 
intention  of  the  framers  of  the  in- 
strument, it  is  proper  to  consider 
the  object  intended  to  be  accom- 
plished, the  evil  to  be  remedied  and 
similar  matters. 

'"Cooley's  Const.  Lim.,  87,  204; 
Tiedeman's  Unwritten  Const.,  145. 

"As  expressly  stating,  or  at 
least  recognizing  to  some  extent, 
such  limitation,  see  People  v.  De- 
troit, 28  Mich.  228,  15  Am.  Rep. 
202,  204;  Caldwell  v.  Justices,  4 
Jones  Eq.  (N.  Car.)  323;  People  v. 
Hurlbut,  24  Mich.  44,  9  Am.  R.  103; 
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be  no  doubt  that  in  ascertaining  the  power  of  the  legislature  as  well  as 
in  determining  the  construction  to  be  given  statutes  regulating  the 
government  of  public  corporations  such  as  counties,  cities,  towns  and 
the  like,  the  right  of  local  self-government  is  an  important  factor 
and  entitled  to  high  consideration.^^ 

§511.  (423)  The  ultimate  proprietary  right  in, highways. — The 

legislative  power  rests  upon  the  principle  that  the  ultimate  proprietary 
right  in  highways  is  in  the  state.  As  long  as  a  highway  exists  it  is 
owned  by  the  state.  The  ownership  is  not  divested  by  a  change  in 
the  local  government,  nor,  indeed,  by  the  dissolution  of  the  public  cor- 
poration within  which  the  highway  is  located,  for  upon  a  dissolution 
of  such  a  corporation  the  control  vests  in  the  legislature  or  other  bodies 
or  officers  created  or  designated  by  the  legislature.^^ 

§  512.  (424)  Delegation  of  jurisdiction  over  public  ways  not  with- 
in the  rule  prohibiting  delegation  of  legislative  power. — It  is  quite 
well  settled  that  purely  and  strictly  legislative  powers  cannot  be  dele- 
gated.^* It  is  not,  however,  always  easy  to  determine  what  powers  are 


State  V.  Denny,  118  Ind.  382,  399, 
21  N.  E.  252,  1  L.  R.  A.  79n;  At- 
torney-General V.  Detroit  Common 
Council,  58  Mich.  213,  24  N.  W.  887, 
55  Am.  Rep.  675;  People  v.  Albert- 
son,  55  N.  Y.  50;  Poultney  v.  Wells, 
1  Aik.  180;  Cooley  Const.  Lim.,  223. 
But  as  denying,  ignoring  or  giving 
it  little  effect,  see  Mobile  v.  Watson, 
116  V.  S.  289,  29  L.  ed.  620,  6  Sup. 
Ct.  398;  Philadelphia  v.  Fox,  64  Pa. 
St.  169;  Perkins  v.  Slack,  86  Pa. 
St.  270;  O'Connor  v.  Pittsburgh,  18 
Pa.  St.  187;  Commonwealth  v. 
Plaisted,  148  Mass.  375,  19  N.  E. 
224,  12  Am.  St.  566,  2  L.  R.  A.  142n; 
In  re  Adams,  165  Mass.  497,  43  N. 
E.  682.  See  generally,  Astor  v.  New 
York,  62  N.  Y.  567;  People  v.  Coles, 
166  N.  Y.  1,  59  N.  E.  716,  82  Am. 
St.  605,  52  L.  R.  A.  814;  People  v. 
Chicago,  51  111.  17,  2  Am.  Rep.  278; 
Cairo  &c.  R.  Co.  v.  Sparta,  77  111. 
505;  People  v.  Lynch,  51  Cal.  15, 
21  Am.  Rep.  677;  State  v.  Hoffman, 
35  Ohio  St.  435;  Simon  v.  Northrup, 
27  Ore.  487,  40  Pac.  560,  30  L.  R. 
A.  171;  Denver  v.  Londoner,  33 
Colo.  104,  80  Pac.  117. 
"  A  good  consideration  of  the  sub- 


ject recognizing  the  distinction  be- 
tween governmental  duties  of  cities 
and  purely  local  matters  and  du- 
ties is  found  in  State  v.  B'oard  of 
Comrs.  of  Marion  County,  170  Ind. 
595,  85  N.  E.  513,  82  N.  B.  482,  and 
in  People  v.  Detroit,  28  Mich.  228, 
15  Am.  Rep.  202.  See  generally  and 
compare  Scott  v.  Village  of  Sara- 
toga Springs,  —  N.  Y.  — ,  92  N.  E. 
393;  Edson  v.  City  of  Olathe,  82  Kan. 
4,  107  Pac.  539;  City  of  Paterson  v. 
Esie  R.  Co.,  —  N.  J.  — ,  75  Atl.  922. 

1=  Meriwether  v.  Garrett,  102  U.  S. 
472,  511,  26  L.  ed.  197.  In  the  case 
cited  it  was  said,  in  speaking  of 
streets,  wharves  and  the  like,  that, 
"Upon  the  dissolution,  the  property 
passes  under  the  immediate  control 
of  the  state,  the  agency  of  the  cor- 
poration then  ceasing."  The  court 
referred  to  the  cases  of  Schaffer  v. 
Cadwallader,  36  Pa.  St.  126;  City  of 
Davenport  v.  Peoria  &c.  Co.,  17 
Iowa  276;  Askins  v.  Common- 
wealth, 1  Duv.  (Ky.)  275;  Presi- 
dent &c.  V.  City  of  Indianapolis,  12 
Ind.  620. 

"United  States  v.  Keokuk  &c. 
Co.,  45  Fed.  178;  People  v.  Kirk,  162 
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strictly  and  purely  legislative  in  such  a  sense  as  to  be  incapable  of 
delegation.  The  authorities  are  well  agreed,  however,  that  jurisdiction 
and  power  over  public  ways  may  be  conferred  upon  local  governmental 
agencies.^"     In  many  jurisdictions  a  board  of  public  works  is  pro- 


Ill.  138,  45  N.  B.  830;  State  v.  Car- 
penter, 60  Conn.  97,  22  Atl.  497; 
State  V.  Noble,  118  Ind.  350,  371,  21 
N.  E.  244,  10  Am.  St.  143,  4  L.  R. 
A.  101;  Smith  v.  Strother,  68  Cal. 
194,  8  Pac.  852;  Board  ot  Comrs. 
&c.  V.  Excelsior  &c.  Co.,  88  Cal.  491, 
26  Pac.  375,  22  Am.  St.  321;  In  re 
School-Law  Manual,  63  N.  H.  574, 
4  Atl.  878;  Gould  v.  Raymond,  59 
N.  H.  260;  In  re  Pacific  R.  Commis- 
sion, 32  Fed.  241.  See  generally,  as 
to  delegation  of  powers  or  functions 
of  government.  Doe  v.  Consldine, 
6  "Wall.  (U.  S.)  458,  18  L.  ed.  869; 
Smith  V.  Rines,  2  Sumn.  (U.  S.) 
338;  Ex  parte  Griffiths,  118  Ind.  83, 
20  N.  E.  513,  10  Am.  St.  107,  3  L.  R. 
A.  398;  Cooley  Const.  Lim.,  139, 
148;  Endlich  Interp.  Statutes,  §  22. 
In  State  v.  George,  22  Ore.  142,  29 
Pac.  356,  29  Am.  St.  586,  16  L.  R. 
A.  737n,  it  was  held  that  the  legis- 
lature may  delegate  to  judges  the 
power  to  appoint  a  bridge  commit- 
tee, and  the  court  cited  with  ap- 
proval from  the  case  of  People  v. 
Morgan,  90  111.  558,  562,  the  follow- 
ing statement  of  the  law,  viz.:  "We 
find  no  provision  that  declares  that 
the  appointment  of  a  municipal  of- 
ficer, however  extensive  his  powers, 
is  the  exercise  of  a  legislative  or 
executive  power."  The  court  also 
referred  to  Biggs  v.  McBride,  17 
Ore.  640,  21  Pac.  878,  5  L.  R.  A. 
115;  People  v.  Draper,  15  N.  Y.  532, 
543;  David  v.  Water  Committee,  14 
Ore.  98,  12  Pac.  174.  In  Mclnerney 
V.  City  of  Denver,  17  Colo.  302,  29 
Pac.  516,  it  was  held  that  power 
might  be  delegated  to  a  municipal- 
ity although  there  was  a  general 
statute  covering  the  same  subject. 
Municipal  power  to  provide  for 
clean  streets  has  been  held  not  to 
authorize  a  delegation  to  a  commit- 
tee or  board  of  the  power  to  con- 
tract for  receptacles  for  refuse  or 
the  like.  Lanyon  v.  Garden  City 
Sand  Co.,  225  111.  470,  80  N.  E.  298, 


116  Am.  St.  156,  9  L.  R.  A.  (N.  S.> 
455n;  State  v.  St.  Louis,  161  Mo. 
371,  61  S.  W.  658. 

"  Stoutenburgh  v.  Hennick,  129  U. 
S.  141,  32  L.  ed.  637,  9  Sup.  Ct.  256; 
City  Council  of  Montgomery  v.  Par- 
ker, 114  Ala.  118,  21  So.  452,  62  Am. 
St.  95;  Commonwealth  v.  Plaistead, 
148  Mass.  375,  19  N.  E.  224,  12  Am. 
St.  566,  2  L.  R.  A.  142n;  Stouten- 
burgh V.  Hennick,  129  U.  S.  141,  32 
L.  ed.  637,  9  Sup.  Ct.  256;  State  v. 
Yopp,  97  N.  Car.  477,  2  S.  E.  458,  2 
Am.  St.  305;  State  v.  Hoagland,  51 
N.  J.  L.  62,  16  Atl.  166;  Hennepin 
County  V.  Bartleson,  37  Minn.  343, 
34  N.  W.  222;  James  v.  Pine  Bluff, 
49  Ark.  199,  4  S.  W.  760;  Barnes  v. 
District  of  Columbia,  91  V.  S.  540, 
23  L.  ed.  440;  Pueblo  &c.  v.  Smith, 
22  Colo.  534,  45  Pac.  357,  33  L.  R. 
A.  465;  Transportation  Co.  v.  Chi- 
cago, 99  U.  S.  635,  25  L.  ed.  336; 
Sinton  v.  Ashbury,  41  Cal.  525;  Chi- 
cago &c.  R.  Co.  V.  State,  47  Neb.  549, 
66  N.  W.  624;  53  Am.  St.  557,  41  L. 
R.  A.  481;  Haigh  v.  Bell,  41  W.  Va. 
19,  23  S.  E.  666,  31  L.  R.  A.  131; 
Blood  v.  McCarty,  112  Cal.  561,  44 
Pac.  1025.  See  also,  post,  §  540 
(450).  In  Wormser  v.  Brown,  149 
N.  Y.  163,  43  N.  E.  524,  it  is  held 
that  the  legislature  may  delegate 
to  a  municipal  corporation  author- 
ity to  construct  bay  windows  in  a 
public  way,  but  we  believe  that  the 
legislature  cannot  authorize  the  oc- 
cupancy of  streets  for  private  pur- 
poses. Compare  People  v.  Harris, 
203  111.  272,  67  N.  E.  785,  96  Am. 
St.  304.  In  the  case  of  State  v. 
Commissioners,  54  Ohio  St.  333,  43 
N.  E.  587,  it  was  held  that  the  leg- 
islature had  no  power  to  authorize 
the  commissioners  of  a  county  to 
improve  a  road  in  a  designated 
mode,  one-half  the  expense  to  be 
assessed  on  lands  within  pre- 
scribed limits  and  the  other  half 
to  be  paid  out  of  a  general  tax  to 
be    levied   on    the    citizens    of   the 
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vided  for  in  cities,  with  large  if  not  entire  power  over  streets.^*  But 
in  most  instances  it  is  lodged  in  the  common  council  of  cities  or  the 
board  of  trustees  of  the  towns.  It  may  be  conferred  by  direct  legisla- 
tion, or,  it  seems,  by  municipal  ordinance  under  the  charter  or  author- 
ity of  the  general  law.^^  But  it  cannot,  ordinarily,  be  delegated  by 
the  board  or  officer  upon  whom  it  is  conferred.^*  The  power  delegated 
to  a  municipal  corporation  may  be  so  effective  and  comprehensive  as 
to  enable  it  to  adopt  ordinances  which  shall  have  the  effect  of  local 
laws.^"  The  legislature  cannot,  of  course,  authorize  or  empower  a 
municipal  corporation  to  enact  any  ordinance  which  in  its  operation 


county  without  the  assent  of  the 
parties  to  be  assessed.  The  power 
assumed  to  be  exercised  was  held 
to  be  administrative  and  not  legis- 
lative. Compare  Eubank  v.  City  of 
Richmond,  —  Va.  — ,  67  S.  E.  376. 

^°  See  Simpson  v.  North  Adams, 
174  Mass.  450,  54  N.  B.  878;  Matter 
of  Watertown  Pub.  Works,  67  Hun 
(N.  Y.)  190,  22  N.  Y.  S.  112,  afE'd 
in  144  N.  Y.  440,  39  N.  E.  387; 
Sherman  v.  Des  Moines,  100  Iowa 
88,  69  N.  "W.  410;  City  of  Indianap- 
olis V.  Holt,  155  Ind.  222,  57  N.  E. 
966,  988,  1100;  "Walker  v.  Jameson, 
140  Ind.  591,  37  N.  E.  402,  39  N.  E. 
869;  Bullock  v.  Wilmington  City  R. 
Co.,  5  Penn.  (Del.)  209,  64  Atl.  242; 
City  of  Hartford  v.  Hartford  Elec- 
tric Light  Co.,  65  Conn.  324,  32  Atl. 
925;  State  v.  Smith,  44  Ohio  St. 
348,  7  N.  E.  447,  12  N.  B.  829. 

"See  Drew  v.  Geneva,  150  Ind. 
662,  50  N.  E.  871,  42  L.  R.  A.  814n; 
Keith  V.  Wilson,  145  Ind.  149,  44 
N.  B.  13;  Haller  v.  St.  Louis,  176 
Mo.  606,  75  S.  W.  613;  Ghee  v. 
Northern  Union  Gas  Co.,  158  N.  Y. 
510,  53  N.  E.  692;  Hall  v.  City  of 
Concord,  71  N.  H.  367,  52  Atl.  864, 
58  L.  R.  A.  455;  Cincinnati  &c.  R. 
Co.  V.  Carthage,  36  Ohio  St.  631; 
Noyes  v.  Ward,  19  Conn.  250.  See 
also,  Newcomb  v.  Indianapolis,  141 
Ind.  451,  40  N.  B.  919,  28  L.  R.  A. 
732. 

"People  V.  Clean  Street  Co.,  225 
111.  470,  80  N.  E.  298,  116  Am.  St. 
156,  9  L.  R.  A.  (N.  S.)  455n;  City 
of  Chicago  v.  Trotter,  136  111.  430, 
26  N.  E.  359;  Whyte  v.  Nashville,  2 
Swan    (Tenn.)    364;    City  of  Bluff- 


ton  v.  Miller,  33  Ind.  App.  521,  70 
N.  E.  989;  post,  §  619  (518). 

"Pittsburgh  &c.  R.  Co.  v.  Hays, 
17  Ind.  App.  261,  45  N.  E.  675,  44 
N.  B.  375;  City  of  Eureka  v.  Wil- 
son, 15  Utah  53,  48  Pac.  41;  City  of 
Detroit  v.  Fort  Wayne  &c.  R.  Co., 
95  Mich.  456,  54  N.  W.  958,  20  L.  R. 
A.  79;  Roderick  v.  Whitson,  51  Hun 
(N.  Y.)  620,  4  N.  Y.  S.  112;  Chris- 
tensen.  Ex  parte,  85  Cal.  208,  24 
Pac.  747.  In  the  case  of  City  of 
Eureka  v.  Wilson,  15  Utah  53,  48 
Pac.  41,  it  was  held  that  an  ordi- 
nance regulating  the  removal  of 
building  over  the  streets  of  a  city 
had  the  force  of  a  local  law.  It 
was  held  that  the  ordinance  was 
not  invalid  because  it  provided  that 
a  building  should  not  be  removed 
without  obtaining  a  license  from 
the  mayor,  and  that  there  was  no 
unlawful  delegation  of  authority  to 
that  officer.  Citing  Elliott  Roads 
and  Streets,  578,  note  2;  Flaherty, 
In  re,  105  Cal.  558,  38  Pac.  981,  27 
L.  R.  A.  529;  Day  v.  Green,  4  Cash. 
(Mass.)  433;  Williams  v.  Citizens' 
R.  Co.,  130  Ind.  71,  29  N.  E.  408,  30 
Am.  St.  201,  15  L.  R.  A.  64;  Com- 
monwealth V.  Parks,  155  Mass.  531, 
30  N.  E.  174;  Fisk,  Bx  parte,  72 
Cal.  125,  13  Pac.  310;  Graves  v. 
Shattuck,  35  N.  H.  257,  69  Am.  Dec. 
536.  A  similar  question  was  decided 
in  Davis  v.  Massachusetts,  167  U.  S. 
43,  42  L.  ed.  71,  17  Sup.  Ct.  731, 
where  it  was  held  that  an  ordinance 
prohibiting  any  one  from  speaking 
on  public  grounds  without  a  permit 
from  the  mayor  was  valid. 
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will  contravene  any  provision  of  the  organic  law;^"  but  constitutional 
provisions  respecting  the  mode  of  enacting  laws,  as  for  instance,  pro- 
visions relating  to  the  title  of  acts  and  the  like,  do  not  apply  to 
municipal  ordinances.^^  A  distinction  is  made  between  matters  of 
general  concern  affecting  the  whole  state  and  matters  of  local  concern 
affecting  only  particular  localities,  and  it  has  been  adjudged  that  where 
the  matter  is  of  local  concern  governmental  authority  may  be  dele- 
gated to  municipalities  or  local  bodies,  but  that  where  the  matter  is 
not  local  there  can  be  no  such  delegation  of  authority.^^ 

§  513.  (435)  Nature  and  scope  of  the  delegated  power. — The  legis- 
lature may  grant  to  local  governmental  agencies  very  broad  and  com- 
prehensive authority.  It  has,  indeed,  been  said  that  they  may  be  en- 
dowed with  "legislative  sovereignty ."^^^   But,  as  we  believe,  it  is  not 


^  Mayor  &c.  of  Savannah  v.  Hus- 
sey,  21  Ga.  80,  68  Am.  St.  452;  Hes- 
tonville  &c.  R.  Co.  v.  Philadelphia, 
89  Pa.  St.  210.  See  also,  Hibbard 
V.  Chicago,  173  111.  91,  50  N.  E.  256, 
40  L.  R.  A.  621.  It  has  been  held, 
upon  the  general  doctrine  stated  in 
the  text,  that  a  municipal  corpora- 
tion cannot  be  empowered  to  make 
a  final  and  conclusive  assessment 
of  property  seized  by  it  under  the 
right  of  eminent  domain.  Fisher, 
In  re,  178  Pa.  St.  325,  35  Atl.  922. 
But  there  may,  perhaps,  be  doubt 
as  to  the  correctness  of  some  of  the 
general  statements  of  the  opinion 
in  the  case  cited.  If,  however,  the 
case  simply  decides  that  a  city  can- 
not be  the  final  judge  in  its  own 
case  then  the  decision  is  sound. 
Owensboro  &c.  R.  Co.  v.  Todd,  91 
Ky.  175,  15  S.  W.  56,  11  L.  R.  A. 
285n.  A  California  statute  provid- 
ing that  the  cost  of  constructing  a 
road  more  than  three  miles  long 
may  be  charged  to  the  general  coun- 
ty fund  when  too  great  to  be  paid 
out  of  the  road  funds  and  providing 
also  for  the  levy  of  a  road  tax  each 
year  by  the  county  board  and  an- 
other statute  compelling  munici- 
palities to  construct  and  maintain 
their  own  highways,  have  been  held 
not  to  present  a  case  of  double  taxa- 
tion even  though  the  amount  paid 
by  some  particular  person  may  be 


thereby  increased.  Robinson  v.  Lin- 
scott  —  Cal.  App.  — ,  107  Pac.  703. 

=^  People  V.  Wagner,  86  Mich.  594, 
49  N.  W.  609,  24  Am.  St.  141;  Tay- 
lor V.  McPadden,  84  Iowa  262,  50 
N.  "W.  1070;  People  v.  Hanrahan, 
75  Mich.  611,  615,  42  N.  W.  1124,  4 
L.  R.  A.  751;  State  v.  Boneil,  42  La. 
Ann.  1110,  8  So.  298,  21  Am.  St.  413; 
State  V.  Hagood,  30  S.  Car.  519,  9  S. 
B.  686,  3  L.  R.  A.  841;  Bowers  v. 
Indianapolis,  169  Ind.  105,  81  N.  E. 
1097.  See  generally.  State  v.  Stew- 
art, 74  Wis.  620,  43  N.  W.  947,  6  L. 
R.  A.  394;  Attorney-General  v.  Shep- 
herd, 62  N.  H.  383,  13  Am.  St.  576; 
State  V.  Hayes,  61  N.  H.  264;  John- 
son v.  Martin,  75  Tex.  33,  12  S.  W. 
321;  Ford  v.  Town  of  North  Des 
Moines,  80  Iowa  626,  45  N.  W.  1031; 
State  V.  Board  of  Chosen  Freehold- 
ers &c.,  51  N.  J.  L.  454,  18  Atl.  117; 
People  V.  Fleming,  10  Colo.  553,  16 
Pac.  298;  State  v.  Francis,  95  Mo. 
44,  8  S.  W.  1.  A  statute  regulating 
the  control  of  streets  and  providing 
that  it  should  not  take  effect  until 
accepted  by  the  voters  of  the  local- 
ity was  held  valid  in  State  v.  Hoag- 
land,  51  N.  J.  L.  62,  16  Atl.  166. 

=^Bradshaw  v.  Lankford,  73  Md. 
428,  21  Atl.  66,  25  Am.  St.  602,  11  L. 
R.  A.  582n. 

^aMilhan  v.  Sharp,  17  Barb.  (N. 
Y.)  435;  Wood  v.  Hears,  12  Ind. 
515,  521,  74  Am.   St.  222.     In  the 
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quite  accurate  to  say  that  public  corporations  may  be  invested  with 
sovereign  power,  although  it  is  unquestionably  true  that  they  may  be 
invested  with  powers  that  are  in  their  nature  legislative  and  sovereign. 
The  authorities  are  in  substantial  harmony  upon  the  proposition  that 
the  legislature  may  invest  local  bodies  with  exclusive  jurisdiction 
over  the  public  ways  of  the  locality,  but  it  can  hardly  be  said  that  such 
bodies  can  be  invested  with  sovereign  powers. 

§  514.  (426)  Change  of  local  agencies. — ^What  officers  or  bodies 
shall  have  control  of  the  highways  of  a  particular  locality  is  a  matter 
to  be  determined  by  the  legislature,  unless  some  constitutional  pro- 
vision otherwise  declares."^  Where  the  question  is  not  controlled  by 
constitutional  provisions  it  is  one  of  legislative  discretion,  and  where 
there  is  such  a  discretion  the  legislature  has  a  choice  of  means  and 
methods,^*  and  the  legislature  is,  as  it  has  been  said,  "master  of  its 
own  discretion."  It  may,  in  the  first  instance,  select  such  local  author- 
ities as  it  may  deem  proper,  and  invest  them  with  control  of  the  local 
roads  and  streets,  and  upon  the  same  principle  it  may  change  the 
agencies  and  transfer  control  to  other  bodies  or  officers.^^    So,  in 


case  of  Indianapolis  &c.  Co.  v.  State, 
37  Ind.  496,  this  language  was  em- 
ployed: "Over  the  public  highways, 
without  the  limits  of  a  city,  the 
legislature  have  retained  their  au- 
thority, but  within  the  limits  of  a 
city,  the  legislature  have  delegated 
their  authority  to  the  common 
council  of  the  city,  and  their  acts 
in  relation  thereto  will  be  of  the 
same  force  and  effect  as  the  acts  of 
the  legislature  in  relation  to  the 
public  highways  without." 

'=' Duffy  V.  City  of  New  Orleans, 
49  La.  Ann.  114,  21  So.  179,  citing 
Easterly  v.  Town  of  Irwin,  99  Iowa 
694,  68  N.  W.  919,  921;  Maximillian 
V.  Mayor  &c.,  62  N.  Y.  160,  20  Am. 
St.  468;  Connors  v.  Mayor  &c.,  11 
Hun  (N.  Y.)  440;  Kahn  v.  Sutro, 
114  Cal.  316,  46  Pac.  87,  33  L.  R.  A. 
620.  Where  the  constitution  pro- 
vides the  mode  in  which  officers 
shall  be  elected  the  legislature  can- 
not change  it.  But  see  Roche  v. 
Jones,  87  Va.  484,  12  S.  E.  965. 

"Legal  Tender  Cases,  12  Wall. 
(U.  S.)  457,  561,  20  L.  ed.  287; 
Legal  Tender  Cases,  110  U.  S.  421, 


28  L.  ed.  204,  4  Sup.  Ct.  122;  State 
V.  Kolsem,  130  Ind.  434,  442,  29  N. 
E.  595,  14  L.  R.  A.  566n;  State  v. 
Haworth,  122  Ind.  462,  467,  23  N.  E. 
946,  7  L.  R.  A.  240.  The  legislature 
may  invest  the  circuit  court  with 
powers  which  might,  perhaps,  be 
more  appropriately  exercised  by  the 
city  council.  Kansas  City  v.  Dun- 
can, 135,  Mo.  571,  37  S.  W.  513. 

^  Indianapolis  &c.  v.  Center  Tp., 
143  Ind.  63,  40  N.  E.  134.  See  also, 
Turl  V.  New  York  Contr.  Co.,  46 
Misc.  (N.  Y.)  164,  93  N.  Y.  S.  1103; 
Roberts,  In  re,  25  Hun  (N.  Y.)  371, 
affirmed  in  89  N.  Y.  618;  Barney  v. 
New  York,  78  Hun  (N.  Y.)  336,  29 
N.  Y.  S.  178,  affirmed  in  146  N.  Y. 
364,  41  N.  E.  88;  Wilson  v.  Trenton, 
55  N.  J.  L.  220,  26  Atl.  83.  It  ia 
obvious  that  the  political  element 
in  all  municipal  charters  takes 
them  out  of  the  rule  that  a  corpo- 
rate charter  is  a  contract.  Thomas 
V.  City  of  Richmond,  12  Wall.  (V. 
S.)  349,  20  L.  ed.  453;  1  Hare  Amer- 
ican Const.  Law  628;  Cooley  Const. 
Lim.  (5th  ed.),  140.  In  Spring 
Water  Co.  v.  Town  of  Monroe,  55 
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making  such  change,  it  may  require  the  public  corporation  to  which 
the  control  is  transferred  to  discharge  the  duties  and  obligations  of 
the  corporation  it  succeeds,  and  may  invest  the  corporation  to  which 
the  control  is  transferred  with  all  the  rights  and  powers  of  the  original 
corporation.^* 

§  515.  (437)  Organization  and  control  of  municipal  corporations. 

— In  a  number  of  cases  it  has  been  attempted  to  bring  under  the  juris- 
diction of  the  federal  courts  the  question  of  the  validity  of  the  statutes 
organizing  and  providing  regulations  for  the  government  of  counties, 
cities  and  towns,  but  it  has  been  uniformly  held  that  such  a  question 
is  not  a  federal  question.^^  The  federal  courts  recognize  such  public 
corporations  as  instrumentalities  of  the  state  govemment,^^  and  gen- 


Wash.  195,  104  Pac.  202,  204,  it  is 
said:  "It  is  competent  for  the  legis- 
lature to  transfer  the  control  of  the 
streets  even  to  a  body  foreign  to  the. 
corporation  and  the  money  to  repair 
the  same."  See  also,  Bristol  v.  New 
Chester,  3  N.  H.  524;  Benson  v. 
Mayor  of  New  York,  10  Barb.  (N. 
T.)  223;  People  v.  Walsh,  96  111. 
232,  36  Am.  Rep.  135;  Richland 
County  V.  Village  of  Richland  Cen- 
ter, 59  Wis.  591,  18  N.  W.  497. 

^"Rumsey  v.  Sauk  Center,  59 
Minn.  316,  61  N.  W.  330.  See  ante, 
§  509  (421)  and  third  note  to  that 
section.  The  obligations  are  en- 
foreeable  against  the  new  corpora- 
tion as  legal  obligations  payable  ac- 
cording to  the  legal  tenor  and  effect, 
and  hence  payment  cannot  be  en- 
forced until  the  obligations  mature. 
Shapleigh  v.  City  of  San  Angelo, 
167  U.  S.  646,  42  L.  ed.  310,  17  Sup. 
Ct.  957.  See  generally,  as  to  extent 
of  legislative  power  over  munici- 
palities, Bloomfield  Tp.  v.  Borough 
of  Glen  Ridge,  55  N.  J.  Eq.  505,  37 
Atl.  63;  Roby  v.  Shephard,  42  W. 
Va.  286,  26  S.  B.  278.  It  was  teld 
in  City  of  Guthrie  v.  Territory,  1 
Okla.  188,  31  Pac.  190,  21  L.  R.  A. 
841,  that  a  city  may  be  compelled 
by  a  retroactive  law  to  pay  debts  in- 
curred prior  to  its  organization.  In 
Gilpin  v.  City  of  Ansonia,  68  Conn. 
72,  35  Atl.  777,  it  was  held  that  a 
city  might  be  compelled  to  dis- 
charge the  duties  of  a  borough  of 
which  it  was  the  successor.    As  to 


consolidation,  see  DeMattos  v.  City 
of  New  Whatcom,  4  Wash.  127,  29 
Pac.  933.  As  to  the  effect  of  rein- 
corporation, see  Manley  v.  Emlen, 
46  Kan.  655,  27  Pac.  844;  Ruohs  v. 
Athens,  91  Tenn.  20,  18  S.  W.  400, 
30  Am.  St.  858;  People  v.  Bancroft, 
2  Idaho  1077,  29  Pac.  112.  See 
upon  the  question  of  reorganization 
of  public  corporations,  Potter  v. 
Black,  15  Wash.  186,  45  Pac.  787; 
Butler  V.  Walker,  98  Ala.  358,  13 
So.  261,  39  Am.  St.  61;  Shapleigh 
V.  San  Angelo,  167  U.  S.  646,  42  L. 
ed.  310,  17  Sup.  Ct.  957.  The  legisla- 
ture may  relieve  one  public  corpo- 
ration from  a  judgment  obtained 
against  it  for  maintaining  a  bridge 
by  another  public  corporation. 
Grand  Isle  v.  Town  of  Milton,  68  Vt. 
234,  35  Atl.  71;  Underbill  v.  Town 
of  Essex,  64  Vt.  28,  23  Atl.  617.  See 
generally.  City  of  Oklahoma  City  v. 
Richardson  Lumber  Co.,  3  Okla.  5, 
39  Pac.  386;  Cash  v.  Town  of  Doug- 
lasville,  94  Ga.  557,  20  S.  B.  438; 
Town  of  Valverde  v.  Shattuck,  19 
Colo.  104,  41  Am.  St.  208,  34  Pac. 
947. 

"Williams  v.  Eggleston,  170  U. 
S.  304,  42  L.  ed.  1047,  18  Sup.  Ct. 
617;  Kelly  v.  Pittsburgh,  104  U.  S. 
78,  81,  26  L.  ed.  658;  Forsyth  v. 
Hammond,  166  U.  S.  506,  518,  41  L. 
ed.  1095,  17  Sup.  Ct.  665;  Claiborne 
v.  Brooks,  111  U.  S.  400,  28  L.  ed. 
470,  4  Sup.  Ct.  489. 

^As  to  public  corporations  being 
instrumentalities     of     government. 
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erally  follo-w  the  constmetion  given  by  the  highest  court  of  the  state 
to  the  statutes  governing  them.^'  It  is  true,  however,  that  statutes 
governing  public  corporations  may  be  condemned  where  they  deny 
the  equal  protection  of  the  law,  deny  due  process  of  law,  or  violate  some 
other  provisions  of  the  national  constitution. 

§  516.  (428)  Construction  of  statutes  conferring  authority  on  gov- 
ernmental agencies. — The  rule  that  statutes  granting  power  to  mu- 
nicipal corporations  are  to  be  strictly  construed  as  against  the  public 
corporations  is  a  familiar  one,^°  but  the  rule  is  not,  and  ought  not,  on 
principle,  to  be  so  strict  as  in  cases  of  charters  of  private  corporations.^^ 
So  far  as  concerns  the  creation  of  the  corporation  itself,  the  rule  seems 
to  be  liberal  rather  than  strict,  for  it  has  been  held  that  a  Corporation 
may  be  created  by  implication.^^  There  must,  however,  be  express  pro- 
visions authorizing  the  implication,  otherwise  it  cannot  be  held  that 
a  corporation  was  created  or  intended  to  be  created.^^  Where  the 
legislature  assumes  to  grant  authority  to  control  individual  rights,  or 


see  White  v.  Board  of  Com'rs  of 
Sullivan  County,  129  Ind.  396,  28  N. 
E.  322;  Morris  v.  Board  of  Com'rs 
of  Switzerland  County,  131  Ind.  285, 
287,  31  N.  E.  77;  Coffin  v.  City  of  In- 
dianapolis, 59  Fed.  221;  Chicago 
League  Ball  Club  v.  Chicago,  77  111. 
App.  124;  Corning  v.  Saginaw,  116 
Mich.  74,  74  N.  W.  307,  40  L.  R.  A. 
526;  Green  County  v.  Shortell,  116 
Ky.  108,  75  S.  W.  251,  25  Ky.  L. 
357;  Covington  v.  Kentucky,  173  U. 
S.  231,  43  L.  ed.  679,  19  Sup.  Ct. 
383;  Safety  Insulated  Wire  Co.  v. 
Baltimore,  66  Fed.  140,  13  C.  C.  A. 
375;  United  States  v.  Baltimore  &c. 
R.  Co.,  17  "Wall.  (U.  S.)  322,  21  L. 
ed.  597. 

""In  Claiborne  Co.  v.  Brooks,  111 
U.  S.  400,  28  L.  ed.  470,  4  Sup.  Ct. 
489,  it  was  said:  "It  is  undoubtedly 
a  question  of  local  policy  with  each 
state  what  shall  be  the  extent  and 
character  of  the  powers  which  its 
various  political  and  municipal  or- 
ganizations shall  possess,  and  the 
settled  decisions  of  its  highest 
courts  on  this  subject  will  be  re- 
garded by  the  courts  of  the  United 
States,  for  it  is  a  question  that  re- 


lates to  the  internal  institutions  of 
the  body  politic  of  the  state." 

=»  City  of  LaFayette  v.  Cox,  5  Ind. 
38;  President  of  Bank  v.  Chilli- 
cothe,  7  Ohio  (Part  II),  31,  30  Am. 
Dec.  185n;  Henderson  v.  City  of 
Covington,  14  Bush  (Ky.)  312; 
Nichol  V.  Mayor  &c.,  9  Humph. 
(Tenn.)  252;  Leonard  v.  City  of 
Canton,  35  Miss.  189;  Willard  v. 
Killingworth,  8  Conn.  247.  See  also, 
Florence,  Ex  parte,  78  Ala.  419; 
Lesley  v.  Kite,  192  Pa.  St.  268,  43 
Atl.  959;  City  of  Winchester  v.  Red- 
mond, 93  Va.  711,  25  S.  B.  1001,  57 
Am.  St.  822;  White  Oak  Coal  Co.  v. 
City  of  Manchester,  109  Va.  749,  64 
S.  E.  944,  132  Am.  St.  943;  City  of 
Elkhart  v.  Lipschitz,  164  Ind.  671,  74 
N.  E.  528. 

"  Smith  V.  City  of  Madison,  7  Ind. 
86;  City  of  Port  Huron  v.  McCall, 
46  Mich.  565,  574,  10  N.  W.  23; 
Kyle  V.  Malin,  8  Ind.  34.  See  also. 
State  V.  Butler,  178  Mo.  272,  77  S. 
W.  560;  Brennan  v.  Weatherford, 
53  Tex.  330,  37  Am.  Rep.  758. 

'^Denton  v.  Jackson,  2  Johns.  Ch. 
(N.  Y.)   320,  325. 

»=Stebbins  v.  Jennings,  10  Pick. 
(Mass.)  172. 
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to  impose  burdens  upon  private  property,  then  the  construction  of  the 
statute  is  strict. 

§  517.  (429)  Exercise  of  legislative  control. — A  bare  statement  of 
the  proposition  that  the  legislative  control  over  governmental  instru- 
mentalities must  be  exercised  in  conformity  to  the  federal  and  state 
constitutions  is  all  that  is  required,  but  it  may  serve  a  useful  purpose 
to  direct  attention  to  decisions  illustrating  and  enforcing  the  general 
principle.  The  courts  are  now  quite  well  agreed  that  statutes  are  not 
valid  which  deny  due  process  of  law  in  any  case  where  private  rights 
are  involved.  As  we  have  elsewhere  shown,  the  great  weight  of  author- 
ity is  that  before  a  final  determination  in  assessment  cases  and  in 
proceedings  for  the  appropriation  of  property  under  the  right  of  emi- 
nent domain  there  must  be  notice  or  some  opportunity  to  be  heard  ;'* 
but  it  is  sufficient  if  the  opportunity  to  be  heard  be  given  by  pro- 
viding for  an  appeal  or  by  providing  that  the  assessment  shall  be  en- 
forced by  an  action  at  law  or  a  suit  in  equity.^^  Only  such  parties  as 
have  rights  which  will  be  affected  can  successfully  assail  the  proceedings 
upon  the  ground  that  there  is  not  due  process  of  law.  Thus,  a  railroad 
company  which  seeks  to  obtain  a  vested  right  in  a  street  is  not  in  a 
situation  to  complain  that  there  is  not  due  process  of  law,  because  no 
provision  for  a  judicial  hearing  is  made.^"  While  there  must  be  notice, 

"Ante,  §  221   (197);   post,  §  699  ''State  v.   Stewart,  74  Wis.   620, 

(564);    Murdock  v.   City  of  Cincin-  43  N.  W.  947,  6  L.  R.  A.  394.    There 

nati,  39  Fed.  891;   Ulman  v.  City  of  must,   liowever,   be,   in   some   form, 

Baltimore   &c.   Co.,   72   Md.   587,   20  due  process  of  law.     State  v.  Guil- 

Atl.   141,   21  Atl.   709,   11   L.  R.  A.  bert,  56  Ohio  St.  575,  47  N.  E.  551, 

224n;     Stephenson    v.    Brunson,    83  60  Am.   St.   756,   38   L.   R.   A.   519; 

Ala.  455,  3  So.  768;  Fleming  v.  Hull,  Colon  v.  Lisk,  153  N.  Y.  188,  47  N. 

73  Iowa  598,  3l5  N.  "W.  673;  Chauvin  E.  302,  60  Am.  St.  609;    Hoover  v. 

v.  Valiton,  8  Mont.  451,  20  Pac.  658,  McChesney,  81  Fed.  472;  Bennett  v. 

3  L.  R.  A.  194;   State  v.  Divine,  98  Davis,  90  Me.  102,  37  Atl.  864;    Gil- 

N.  Car.  778,  4  S.  E.  477;   Kuntz  v.  man  v.   Tucker,  128  N.  Y.   190,  28 

Sumption,  117  Ind.  1,  19  N.  E.  474,  N.  E.  1040,  26  Am.  St.  464,  13  L.  R. 

2  L.  R.  A.  655n;  Stanley  v.  Board  of  A.  304n;   Cromwell  v.  MacLean,  123 

Chosen      Freeholders     of      Passaic  N.  Y.  474,   25   N.  B.   932;    Marx  v. 

County,  60  N.  J.  L.  392,  38  Atl.  181;  Hanthorn,  148  U.  S.  172,  37  L.  ed. 

Sears  v.  Atlantic  City,  72  N.  J.  L.  410,  13  Sup.  Ct.  508;  Craig  v.  Flana- 

435,  60  Atl.  1093;  Chesapeake  &c.  R.  gin,  21  Ark.  319;  Pope  v.  Macon,  23 

Co.  V.  Mullins,  94  Ky.  355,  22  S.  W.  Ark.  644. 

558,  15  Ky.  L.  139;  Joyce  v.  Barron,  =»Fort    Street    &c.    Co.    v.    State 

67  Ohio  St.  264,  65  N.  E.  1001.    But  Railroad   &c.   Board,    81   Mich.   248, 

see  Ford  v.  North  Des  Moines,  80  45   N.   W.   973,  distinguishing   Chi- 

lowa  626,  45  N.  W.  1031;   Davis  v.  cago  &c.  R.  Co.  v.  Minnesota,  134  U. 

City  of  Lynchburg,  84  Va.  861,  6  S.  S.  418,  33  L.  ed.  970, 10  Sup.  Ct.  462. 

E.  230.  In  Callen  v.  Junction  City,  43  Kan. 
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or  an  opportilnity  to  be  heard,  the  character  of  the  notice  and  the 
nature  of  the  opportunity  to  be  heard  are  matters  largely  within  the 
legislative  discretion.*'^  A  statute  which  assumes  to  make  an  ex  parte 
order  or  an  instrument  executed  by  an  officer  conclusive  is  invalid,^* 
except  in  cases  where  the  legislature  might  have  dispensed  with  evi- 
dence of  the  particular  matter  or  specific  fact  in  the  first  instance.'' 

8  518.  (430)  Equal  protection  of  the  laws. — It  is  not  in  the  power 
of  a  state  to  enact  any  statute  which  operates  to  deny  to  citizens  the 
equal  protection  of  the  laws.*"  What  the  state  cannot  do  directly  it 
cannot  authorize  any  of  its  instrumentalities  to  do.*^  The  inhibition 
contained  in  the  fourteenth  amendment  to  the  federal  constitution 
extends  to  acts  of  state  municipalities  assuming  to  act  under  a  state 
statute.*^   But  equal  protection  of  the  laws  is  not  denied  if  there  is 


627,  23  Pac.  652,  7  L.  R.  A.  736,  it 
Is  held  that  the  extension  of  the 
boundaries  of  a  municipal  corpo- 
ration without  notice  is  not  a  viola- 
tion of  the  constitutional  provision 
requiring  due  process  of  law. 

"Mutual  &c.  Co.  V.  Pinner,  43  N. 
J.  Bq.  52,  10  Atl.  184;  People  v. 
Turner,  117  N.  Y.  227,  22  N.  B. 
1022,  15  Am.  St.  498;  Palmer  v.  Mc- 
Mahon,  133  U.  S.  660,  33  L.  ed.  772, 
10  Sup.  Ct.  324;  Walston  v.  Nevin, 
128  U.  S.  578,  32  L.  ed.  544,  9  Sup. 
Ct.  192;  Law  v.  Johnston,  118  Ind. 
261,  20  N.  E.  745;  Nevin  v.  Roach, 
86  Ky.  492,  5  S.  W.  546,  9  Ky.  L. 
819;  Richman  v.  Supervisors  Mus- 
catine County,  77  Iowa  513,  42  N. 
W.  422,  14  Am.  St.  308,  4  L.  R.  A. 
445;  Taxes  for  Itasca  County,  In  re, 
68  Minn.  353,  71  N.  W.  265.  See 
generally.  Bell's  Gap  R.  Co.  v.  Penn- 
sylvania, 134  XT.  S.  232,  33  L.  ed.  892, 
10  Sup.  Ct.  533;  Commonwealth  v. 
Lehigh  &c.  R.  Co.,  129  Pa.  St.  429, 
454,  18  Atl.  406,  410;  Dent  v.  West 
Virginia,  129  U.  S.  114,  32  L.  ed. 
623,  9  Sup.  Ct.  231.  See  also. 
Hoover  v.  People,  171  111.  182,  49 
N.  E.  367;  State  v.  Pillsbury,  82 
Minn.  359,  85  N.  W.  175. 

"Ensign  v.  Barse,  107  N.  Y.  329, 
14  N.  E.  400,  15  N.  E.  401. 

'"Marx  V.  Hanthorn,  30  Fed.  579. 
If  the  matter  is  one  which  the  legis- 
lature might  have  dispensed  with 


in  the  first  Instance  then  it  may 
make  a  recital  conclusive.  Stedman 
V.  Bvelth,  6  Mete.  (Mass.)  114; 
Reeves  v.  Gottendick,  131  Ind.  107, 
30  N.  B.  889.  See  Mr.  Freeman's 
note  to  People  v.  Cannon,  36  Am. 
St.  668;  note  citing  Phelps  v.  Meade, 
41  Iowa  470;  De  Treville  v.  Smalls, 
98  U.  S.  517,  525,  25  L.  ed.  174; 
Smith  V.  Cleveland,  17  Wis.  556; 
Ensign  v.  Barse,  107  N.  Y.  329,  14 
N.  E.  400,  15  N.  B.  401;  Lake,  In  re, 
40  La.  Ann.  142,  30  So.  479.  See 
Leavenworth  County  v.  Chicago  &c. 
R.  Co.,  134  U.  S.  688,  33  L.  ed.  1064, 
10  Sup.  Ct.  708;  City  of  Clinton  v. 
Walliker,  98  Iowa  655,  68  N.  W. 
431. 

« Virginia  v.  Rives,  100  U.  S.  313, 
318,  25  L.  ed.  667;  Virginia,  Ex 
parte,  100  U.  S.  339,  346,  25  L.  ed. 
676;  Neal  v.  Delaware,  103  U.  S. 
370,  397,  26  L.  ed.  567;  United 
States  V.  Cruikshank,  92  U.  S.  542, 
23  L.  ed.  588. 

"Chicago  &c.  R.  Co.  v.  Chicago, 
166  U.  S.  226,  41  L.  ed.  979,  17  Sup. 
Ct.  581;  Hodgson  v.  Vermont,  168  U. 
S.  262,  272,  273,  42  L.  ed.  461,  18 
Sup.  Ct.  80;  State  v.  Holden,  14 
Utah  71,  46  Pac.  756,  37  L.  R.  A. 
103.  See  also,  Blake  v.  McClung, 
172  U.  S.  239,  43  L.  ed.  432,  19  Sup. 
Ct.  165. 

"Nashville  &c.  R.  Co.  v.  Taylor, 
86  Fed.  168,  184;    Scott  v.  McNeal, 
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no  iHidTie  discriminatioii,  and  all  who  are  subject  to  the  statute  are 
treated  alike  under  similar  circumstances  and  conditions  as  to  the 
privileges  conferred  and  the  liabilities  imposed;*'  and  an  ordinance 
forbidding  the  moving  of  any  building  along  or  across  streets  without 
the  written  permission  of  the  mayor  is  not  invalid  as  denying  the 
equal  protection  of  the  laws.** 

§  519.  (431)  TJnifonnity  of  laws. — ^Many  of  the  state  constitutions 
contain  provisions  requiring  laws  to  be  of  uniform  operation,  and 
where  the  subject  is  one  requiring  uniformity,  a  statute  which  does 
not  operate  alike  upon  all  persons  under  the  same  condition  and  cir- 
cumstances is  invalid.*^  The  general  principle  referred  to  condemns 
an  ordinance  which  assumes  to  make  an  undue  discrimination,*"  but 
it  does  not  condemn  one  which  provides  that  the  expense  of  improying 
a  street  shall  be  in  part  borne  by  the  abutting  owners  and  in  part  by 
the  municipality.*^  Where  the  constitution  leaves  it  to  the  legislature 


154  U.  S.  34,  45,  38  L.  ed.  896,  14 
Sup.  Ct.  1108,  1112.  See  City  R. 
Co.  V.  Citizens'  R.  Co.,  166  U.  S. 
557,  41  L.  ed.  1114,  17  Sup.  Ct.  653; 
Citizens'  R.  Co.  v.  City  R.  Co.,  64 
Fed.  647;  Indiana  Natural  &c.  Gas 
Co.  v.  State,  158  Ind.  516,  63  N.  E. 
220,  222,  57  L.  R.  A.  761  (quoting 
text).  See  also,  Gibson  v.  Missis- 
sippi, 162  U.  S.  565,  40  L.  ed.  1075, 
16  Sup.  Ct.  904. 

"  Missouri  Pac.  R.  Co.  v.  Mackey, 
127  U.  S.  205,  32  L,.  ed,  107,  8  Sup. 
Ct.  1161;  Richmond  &c.  R.  Co.  v. 
Richmond,  96  U.  S.  521,  24  L.  ed. 
734;  Taggart  v.  Claypool,  145  Ind. 
590,  44  N.  B.  18,  32  L.  R.  A.  586. 
See  also,  Clark  v.  Tltusville,  184  U. 
S.  329,  46  L.  ed.  569,  22  Sup.  Ct. 
382;  State  v.  Dow,  70  N.  H.  286,  47 
Atl.  734,  53  L.  R.  A.  314;  Fishblatt 
V.  Atlantic  City,  —  N.  J.  — ,  73  Atl. 
125. 

« Wilson  V.  Eureka  City,  173  U. 
S.  32,  43  L.  ed.  603,  19  Sup.  Ct.  317. 
See  also.  Commonwealth  v.  Davis, 
162  Mass.  510,  39  N.  E.  113,  44  Am. 
St.  389,  26  L.  R.  A.  712,  167  U.  S. 
43,  42  L.  ed.  71,  17  Sup.  Ct.  731. 
And  see  for  other  Illustrative  cases 
relating  to  highways.  City  of  Se- 
dalia  v.  Smith,  206  Mo.  346,  104  S. 
W.  15;  Brown  v.  Tharpe,  74  S.  Car. 


207,  54  S.  E.  363;  Shirk  v.  Hupp, 
167  Ind.  509,  78  N.  E.  242,  79  N.  B. 
490;  City  of  Paducah  v.  Ragsdale, 
122  Ky.  425,  92  S.  W.  13,  28  Ky.  L. 
1057.  But  compare  New  York  v. 
Consolidated  Gas  Co.  (Re  Water 
Front  in  New  York),  190  N.  Y.  350, 
83  N.  E.  299,  16  L.  R.  A.  (N.  S.) 
335. 

"Holden  v.  James,  11  Mass.  396; 
Robert  J.  Boyd  Pav.  &c.  Co.  v. 
Ward,  85  Fed.  27,  28  C.  C.  A.  667; 
King  V.  State,  87  Tenni  304,  10  S. 
W.  509,  3  L.  R.  A.  210  and  note; 
Pittsburgh,  In  re,  138  Pa.  St.  401, 
21  Atl.  757;  People  v.  Martin,  178 
111.  611,  53  N.  B.  309;  Cooley's 
Const.  Llm.,  481,  483,  607.  Abso- 
lute uniformity  is  not  required,  for 
the  constitutional  provision  is  satis- 
fied if  the  statute  operates  upon 
property  and  persons  in  substan- 
tially the  same  manner  under  sub- 
stantially the  same  circumstances. 
State  V.  Griffin,  69  N.  H.  1,  39  Atl. 
260,  76  Am.  St.  139,  41  L.  R.  A. 
177n.  Nor  is  it  necessary  in  all  cases 
that  the  law  should  operate 
throughout  the  state. 

"State  V.  Griffin,  69  N.  H.  1,  39 
Atl.  260,  76  Am.  St.  139,  41  L.  R.  A. 
177n. 

"City  of  Brie  v.    Grlswold,   184 
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to  determine  whether  a  general  law  can  be  made  applicable,  the  legis- 
lative determination  is  conclusive.*' 

§  520.  (433)  Special  and  local  laws — ^Illustrative  cases. — An  act 

which  provides  that  an  assessment  for  the  improvement  of  a  street 
shall  be  prima  facie  evidence  of  the  regularity  of  the  proceedings  is 
not  a  special  or  local  law.**  A  statute  which  provides  the  mode  of  sell- 
ing land  to  pay  the  expense  of  improving  a  street  is  not  a  special  or 
local  law  within  the  meaning  of  the  constitutional  provision  forbidding 
the  enactment  of  special  or  local  laws.^"  A  statute  which  regulates  the 
mode  of  appeal  in  local  assessment  cases  is  neither  a  local  nor  a  special 
act;^^  neither  is  a  statute  which  prescribes  the  mode  of  procedure  in 
assessment  cases.^^  A  statute  which  allows  cattle  to  run  at  large,  but 
contains  provisions  exempting  the  inhabitants  of  certain  localities  from 
its  operation,  was  held  unconstitutional  by  the  supreme  court  of  South 
Carolina  upon  the  ground  that  there  was  an  unjust  discrimination.^' 


Pa.  St.  435,  39  Atl.  231.  And  stat- 
utes or  constitutions  requiring  uni- 
formity in  taxation  do  not,  ordi- 
narily at  least,  apply  to  special  as- 
sessments for  street  improvements. 
Ladd  V.  Gambell,  35  Ore.  393,  59 
Pac.  113;  2  Desty  Taxation,  1251; 
Hegne-Hendrum  Ditch  Co.,  In  re 
(Minn.),  82  N.  W.  1094;  St.  Bene- 
dict's Abbey  v.  Marion  County,  50 
Ore.  411,  93  Pac.  231. 

^Guthrie  Nat.  Bank  v.  Guthrie, 
173  U.  S.  528,  43  L.  ed.  796,  19  Sup. 
Ct.  513;  State  v.  Griffin,  69  N.  H.  1, 
41  L.  R.  A.  177n,  39  Atl.  260,  76  Am. 
St.  139;  State  v.  Kolsem,  130  Ind. 
434,  29  N.  E.  595,  14  L.  R.  A.  566n, 
and  numerous  authorities  cited  in 
the  opinion  and  note.  Mode  v. 
Beasley,  143  Ind.  306,  42  N.  E.  727; 
Board  v.  State,  147  Ind.  476,  46  N. 
B.  908.  There  is,  however,  some 
conflict  among  the  authorities  upon 
this  question. 

"McDonald  v.  ConnifE,  99  Cal. 
386,  34  Pac.  71. 

"Brookbank  v.  City  of  Jefferson- 
ville,  41  Ind.  406.  See  also,  Her- 
mann V.  Town  of  Guttenberg,  62  N. 
J.  L.  605,  43  Atl.  703.  As  to  the 
regulation  of  practice  in  courts  of 
justice  otherwise  than  by  general 
laws,  see  State  v.  Roby  &c.,  142  Ind. 


168,  41  N.  E.  145,  51  Am.  St.  174, 
33  L.  R.  A.  213.  In  Henneberger, 
In  re,  155  N.  Y.  420,  50  N.  E.  61,  42 
L.  R.  A.  132,  it  was  held  that  under 
the  New  York  constitution  a  stat- 
ute providing  for  the  widening  of 
a  highway  outside  of  an  incorpo- 
rated village  was  special  legislation, 
citing  Ferguson  v.  Ross,  126  N.  Y. 
459,  27  N.  E.  954;  People  v.  New- 
burgh  Road,  86  N.  Y.  1.  But  see 
Waterloo  &c.  Co.  v.  Shanahan,  128 
N.  Y.  345,  28  N.  E.  358,  14  L.  R.  A. 
481;  People,  In  re,  146  N.  Y.  357, 
40  N.  B.  988. 

"i  Board  v.  Silvers,  22  Ind.  491, 
502. 

"^McDonald  v.  ConnifE,  99  Cal. 
386,  34  Pac.  71.  See  Smith  v.  Mc- 
Dermott,  93  Cal.  144,  29  Pac.  34; 
Union  &c.  Co.  v.  Chownlng,  86  Tex. 
654,  26  S.  "W.  982;  Dillingham  v. 
Putnam  (Tex.),  14  S.  W.  303.  See 
also,  City  of  Sedalia  v.  Smith,  206 
Mo.  346,  104  S.  "W.  15. 

•"  Sanders  v.  Venning,  38  S.  Car. 
502,  17  S.  E.  134,  citing  Utsy  v. 
Hiott,  30  S.  Car.  360,  9  S.  E.  338, 
14  Am.  St.  910;  Fort  v.  Goodwin, 
36  S.  Car.  445,  15  S.  B.  T23.  But 
see  Welsh  v.  Bowen,  103  Ind.  252, 
2  N.  B.  722;  Graves  v.  Rudd,  26 
Tex.  Civ.  App.  554,  65  S.  W.  63. 
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Where,  however,  a  statute  operates  alike  in  all  parts  of  the  state  under 
similar  circumstances  and  conditions,  it  satisfies  the  constitutional  re- 
quirement that  laws  shall  be  general."*  In  an  Ohio  case  it  was  held 
that  it  was  not  competent  for  the  legislature  to  enact  a  statute  empow- 
ering a  single  county  to  construct  a  road.'^'*  But  the  doctrine  of  the 
case  just  referred  to  does  not  antagonize  the  rule  that  taxing  districts 
may  be  created,  nor  does  it  run  counter  to  the  rule  that  there  may  be 
classification  of  cities,  towns  and  counties,  provided  that  there  is  a 
reasonable  basis  for  such  a  classification.""  County  roads  may  be  legis- 
lated for  as  a  class  and  excepted  from  the  operation  of  a  statute  govern- 
ing township  roads,°^  but  a  statute  which  assumes  to  limit  the  opera- 
tion of  a  prior  statute  to  a  single  township  is  unconstitutional."*  In 
a  New  York  case  it  was  held  that  the  provision  of  the  constitution  of 


"  Gilson  V.  Board,  128  Ind.  65,  27 
N.  E.  235,  11  L.  R.  A.  835;  Con- 
sumers' &c.  Co.  V.  Harless,  131  Ind. 
446,  29  N.  E.  1062,  15  L.  R.  A.  505; 
Assessment  of  Sewer,  In  re,  54  N. 
J.  L.  156,  23  Atl.  517;  Lancaster 
County  V.  Trimble,  33  Neb.  121,  49 
N.  W.  938;  Madera  &c..  In  re,  92 
Cal.  296,  28  Pac.  272,  27  Am.  St. 
106,  14  L.  R.  A.  755n;  State  v. 
"Wright,  54  N.  J.  L.  130,  23  Atl.  116; 
Wyoming  Street,  In  re,  137  Pa.  St. 
494,  21  Atl.  74;  Vernon  School  Dist. 
V.  Board,  125  Cal.  593,  58  Pac.  175. 
See  also.  Smith  v.  Board  of  Com'rs 
of  Hamilton  County,  —  Ind.  — ,  90 
N.  E.  881;  Strange  v.  Board  of 
Com'rs  of  Grant  County,  —  Ind.  — , 
91  N.  E.  242;  State  v.  Condon,  108 
Terin.  82,  65  S.  W.  871;  Lombard  v. 
West  Chicago  Park  Com'rs,  181  U. 
S.  33,  45  L.  ed.  731,  21  Sup.  Ct.  507. 

■i'  State  V.  Commissioners,  54  Ohio 
St.  333,  43  N.  B.  587.  See  also,  Mat- 
tox  V.  Knox,  96  Ga.  403,  23  S.  E. 
307;  Matter  of  Henneberger,  155  N. 
Y.  420,  50  N.  E.  61,  42  L.  R.  A.  132, 
and  compare  City  of  Oregon  v. 
Moore,  30  Ore.  215,  46  Pac.  1017. 

"« State  V.  St.  Louis  County  &c.,  61 
Minn.  542,  64  N.  W.  190;  Boyd  v. 
Milwaukee,  92  Wis.  456,  66  N.  W. 
603.  An  excellent  discussion  of  the 
general  question  will  be  found  in 
the  able  opinion  of  Corliss,  C.  J.,  in 
Edmonds  v.  Herbrandson,  2  N.  Dak. 
270,  50  N.  W.  970,  14  L.  R.  A.  725. 
See  generally,  Waite  v.  Santa  Cruz, 
37 — Elliott  R.  and  S. 


75  Fed.  967;  State  v.  Pugh,  43  Ohio 
St.  98,  1  N.  E.  439;  Denman  v. 
Broderick,  111  Cal.  97,  43  Pac.  516. 
It  is  Important  to  note  that  the 
classification  must  be  an  exhaustive 
one  for  the  omission  of  one  county 
where  there  is  an  attempt  to  clas- 
sify by  counties  or  of  one  town 
where  there  is  an  attempt  to  clas- 
sify by  towns  is  fatal.  Edmonds  v. 
Herbrandson,  2  N.  Dak.  270,  50  N. 
W.  970,  14  L.  R.  A.  725;  State  v. 
Pugh,  43  Ohio  St.  98,  1  N.  E.  439; 
Commonwealth  v.  Patton,  88  Pa. 
St.  258;  Manning  v.  Klippel,  9  Ore. 
367;  Miller  v.  Klster,  68  Cal.  142, 
8  Pac.  813.  See  also.  Van  Loon  v. 
Bngle,  171  Pa.  St.  157,  33  Atl.  77; 
Davis  V.  Clark,  106  Pa.  St.  377; 
Lodi  Township  v.  State,  51  N.  J.  L. 
402,  18  Atl.  749,  6  L.  R.  A.  56;  Bow- 
yer  v.  Camden  &c.,  50  N.  J.  L.  87, 
11.  Atl.  137;  Nichols  v.  Walter,  37 
Minn.  264,  33  N.  W.  800;  Ellis  v. 
Frazier,  38  Ore.  462,  63  Pac.  642,  53 
L.  R.  A.  454. 

"  State  V.  Haring,  55  N.  J.  L.  327, 
26  Atl.  915;  State  v.  Collector  &c., 
54  N.  J.  L.  274,  23  Atl.  666.  See 
also,  St.  Benedict's  Abbey  v.  Marion 
County,  50  Ore.  411,  93  Pac.  231. 
And  compare  Fishblatt  v.  Atlantic 
City,  —  N.  J.  — ,  73  Atl.  125. 

""Travelers'  Ins.  Co.  v.  Oswego,  55 
Fed.  361.  See  also.  Maxwell  v.  Til- 
lamook County,  20  Ore.  495,  26  Pac. 
803. 
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that  state  prohibiting  the  enactment  of  a  local  law,  'laying  out,  open- 
ing, altering,  working  or  discontinuing  roads,  highways  or  alleys," 
does  not  apply  to  city  streets  and  avenues.^'  There  is  reason  for 
regarding  that  decision  as  of  doubtful  soundness,  although  it  may,  per- 
haps, be  sustained  in  view  of  the  peculiar  system  of  roads  and  high- 
ways of  that  state.*" 

§  521,  (433)  Classification. — In  the  states  where  the  enactment  of 
local  and  special  laws  is  forbidden,  the  question  of  classification  is 
an  important  one,  and  one  upon  which  there  is  much  diversity  of 
opinion.  We  shall  not  enter  upon  a  full  discussion  of  the  subject 
since  such  a  discussion  is  not  required  by  the  scope  of  our  work,  but 
it  seems  necessary  for  us  to  touch  upon  it.  It  may  be  said,  generally, 
that  the  better  opinion  is  that  the  mere  fact  that  there  is  a  classifica- 
tion is  not  necessarily  sufficient  to  carry  the  statute  out  of  the  operation 
of  the  constitutional  interdiction,  for  the  classification  to  be  valid  must 
be  based  upon  some  reasonable  ground,*^  and  there  must  be  some  differ- 
ence which  justifies  the  attempted  classification,  for,  as  has  been  said, 
"arbitrary  selection  can  never  be  justified  by  calling  it  classification."** 


"''Matter  of  Application  of  Wool- 
sey,  95  N.  Y.  140,  citing  Howell  v. 
City  of  Buffalo,  37  N.  Y.  267;  People 
V.  Mayor  &c.,  4  N.  Y.  419,  55  Am. 
Dec.  266n;  Matter  of  Lexington  Av- 
enue, 92  N.  Y.  629,  29  Hun  (N.  Y.) 
303. 

"Litchfield  v.  Vernon,  41  N.  Y. 
123;  Guilford  v.  Supervisors,  13  N. 
Y.  143. 

"■  Groves  v.  Grant  County  &c.,  42 
W.  Va.  587,  26  S.  E.  460;  Wasner 
V.  Hoos,  60  N.  J.  L.  482,  64  Am.  St. 
600,  38  Atl.  449;  Lodi  Tp.  v.  State, 
51  N.  J.  L.  402,  18  Atl.  749,  6  L.  R. 
A.  56;  Kraus  v.  Lehman,  170  Ind. 
408,  83  N.  E.  714,  84  N.  E.  769;  Bes- 
sette v.  People,  193  111.  334,  62  N.  E. 
215,  56  L.  R.  A.  558;  State  v. 
Loomis,  115  Mo.  307,  22  S.  W.  350, 
21  L.  R.  A.  789n;  Harmon  v.  State, 
66  Ohio  St.  249,  64  N.  E.  117,  58  L. 
R.  A.  618;  Goodale  v.  Sowell,  62  S. 
Car.  516,  40  S.  E.  970;  Black  v. 
State,  113  Wis.  205,  89  N.  W.  522, 
90  Am.  St.  853. 

^'^  State  V.  Hammer,  42  N.  J.  L. 
435;  Nichols  v.  Walter,  37  Minn. 
264,  33  N.  W.  800;   Gulf  &c.  R.  Co. 


V.  Ellis,  165  V.  S.  150,  41  L.  ed.  666, 
17  Sup.  Ct.  255;  Attorney-General 
V.  Angelsea,  53  N.  J.  L.  372,  33  Atl. 
971;  Johnson  v.  Hoover,  58  N.  J.  L. 
334,  33  Atl.  217;  Lloyd  v.  Smith, 
176  Pa.  St.  213,  35  Atl.  199;  Dibrell 
V.  Morris  (Tenn.),  15  S.  W.  87; 
State  V.  Loomis,  115  Mo.  307,  22  S. 
W.  350,  21  L.  R.  A.  789n;  City  of 
Janesville  v.  Carpenter,  77  Wis. 
288,  46  N.  W.  128,  20  Am.  St.  123,  8 
L.  R.  A.  808n;  State  v.  Goodwill,  33 
W.  Va.  179,  10  S.  E.  285,  25  Am.  St. 
86Sn,  6  L.  R.  A.  621n;  Pearson  v. 
City  of  Portland,  69  Me.  278,  31  Am. 
Rep.  276;  Utsy  v.  Hiott,  30  S.  Car. 
360,  9  S.  E.  338,  14  Am.  St.  910; 
State  V.  Boyd,  19  Nev.  43,  5  Pac.  735. 
See  generally.  State  v.  Long  Branch 
&c.,  59  N.  J.  L.  146,  36  Atl.  482; 
Ward  V.  Boyd  &c.  Co.,  79  Fed.  390; 
Cincinnati  v.  Steinkamp,  54  Ohio  St. 
284,  43  N.  E.  490;  Conlin  v.  San 
Francisco,  114  Cal.  404,  46  Pac.  279, 
33  L.  R.  A.  752;  Appeal  of  Ayars, 
122  Pa.  St.  266,  16  Atl.  356,  2  L.  R. 
A.  577,  and  note.  It  is  held  that 
statutes  are  not  unconstitutional 
because  they  do  not  apply  to  bor- 
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There  may  unquestionably  be  classification,  and  statutes  may  make 
different  provisions  for  different  classes  of  municipal  corporations,"^ 
but  they  cannot  make  special  provisions  for  particular  corporations 
of  the  same  class."*  It  is  held  in  a  well-reasoned  opinion  that  a  classifi- 
cation of  counties  according  to  the  federal  census  of  1890,  in  a  statute 
relating  to  stock  running  at  large,  is  an  arbitrary  one  and  not  suflS- 
cient  to  make  the  statute  valid.""  The  doctrine  of  the  case  referred 
to  is  generally  held  by  the  courts,  for  a  statute  which  excludes  all  cities 
except  one  is  void,""  but  it  is  pretty  well  settled  that  where  the  con- 
stitution merely  provides  that  general  laws  shall  be  enacted  where 
general  laws  can  be  made  applicable,  it  is  usually  for  the  legislature 
to  determine  when  a  general  law  can  be  made  applicable."' 

§  522.  (434)  Authorizing  judges  to  appoint  commissioners,  view- 
ers, and  the  like. — The  general  doctrine  is  that  judges  cannot  be  re- 
quired to  perform  duties  or  exercise  functions  that  are  entirely  foreign 
to  the  judicial  oflQce."'^  This  doctrine  does  not  forbid  the  legislature 


oughs  created  by  special  charters 
enacted  prior  to  the  adoption  of  the 
constitution.  State  v.  Bloomfleld 
Tp..  58  N.  J.  L.  491,  33  Atl.  855. 

"State  V.  Asbury  Park,  58  N.  J. 
L.  604,  33  Atl.  850;  State  v.  Stout,  58 
N.  J.  L.  598,  33  Atl.  858;  Tuttle  v. 
Polk,  92  Iowa  433,  60  *N.  W.  733; 
State  V.  Higgins,  125  Mo.  364,  28  S. 
W.  638;  Airy  v.  People,  21  Colo.  144, 
40  Pac.  362;  State  v.  Atlantic  City, 
56  N.  J.  L.  2S2,  28  Atl.  427.  See  gen- 
erally, Harwood  v.  Wentworth,  162 
U.  S.  547,  40  L.  ed.  1069,  6  Sup.  Ct. 
890;  In  re  Constitutionality  of  Sen- 
ate Bill,  21  Colo.  38,  39  Pac.  822; 
State  V.  Newark,  57  N.  J.  L.  83,  30 
Atl.  1S6;  Simon  v.  Northup,  27  Ore. 
487,  40  Pac.  560,  30  L.  R.  A.  171; 
Owen  V.  Sioux  City,  91  Iowa  190,  59 
N.  W.  3.  See  also,  Burnett  v.  Com- 
monwealth, 169  Mass.  417,  48  N.  E. 
758;  Clark  v.  Kansas  City,  176  U. 
S.  114,  44  L.  ed.  392,  20  Sup.  Ct. 
284. 

"Guthrie  &c.  v.  Cameron,  3  Okla. 
677,  41  Pac.  635;  Perkins  v.  Phila- 
delphia, 156  Pa.  St.  554,  27  Atl.  356; 
State  v.  Ramsey  County  &c.,  48 
Minn.  236,  51  N.  W.  112,  31  Am.  St. 
650;  State  v.  Smith,  48  Ohio  St.  211, 
26  N.  B.  1069.  See  Rathbone  v. 
Kiowa  County,  73  Fed.  395;  Lorentz 


v.  Alexander,  87  Ga.  444,  13  S.  E. 
632. 

"=  Sutton  V.  State,  96  Tenn.  696,  36 
S.  W.  697,  33  L..  R.  A.  589.  But 
compare  Bumb  v.  City  of  Bvans- 
ville,  168  Ind.  272,  80  N.  E.  625. 

™  State  V.  Trenton,  55  N.  J.  L.  72, 
25  Atl.  113;  Reeves  v.  Philadelphia 
Traction  Co.,  152  Pa.  St.  153,  25  Atl. 
516;  School  City  of  Rushville  v. 
Hayes,  162  Ind.  193,  70  N.  E.  134; 
Town  of  Longview  v.  Crawfords- 
ville,  164  Ind.  117,  73  N.  E.  78,  68 
L.  R.  A.  622.  See  State  v.  Hammer, 
42  N.  J.  L.  435;  State  v.  Rltt,  76 
Minn.  531,  79  N.  "W.  535;  State  v. 
Downs,  60  Kan.  788,  57  Pac.  962; 
Commonwealth  v.  Denworth,  145 
Pa.  St.  172,  22  Atl.  820. 

"  State  V.  Kolsem,  130  Ind.  434,  29 
N.  E.  595,  14  L.  R.  A.  566n;  Brown 
V.  City  of  Denver,  7  Colo.  305,  3 
Pac.  455;  Carpenter  v.  People,  8 
Colo.  116,  5  Pac.  828;  State  v. 
County  Court  &c.,  50  Mo.  317,  11 
Am.  Rep.  415;  Hall  v.  Bray,  51  Mo. 
288;  State  v.  Hitchcock,  1  Kan.  178, 
81  Am.  Dec.  503;  Beach  v.  Leahy, 
11  Kan.  23;  Davis  v.  Gaines,  48  Ark. 
370,  3  S.  W.  184;  City  of  Indianap- 
olis V.  Navin,  151  Ind.  139,  50  N.  E. 
80,  47  N.  E.  525,  41  L.  R.  A.  337. 

"a  Ex  parte  Griffiths,  118  Ind.  83, 
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from  empowering  courts  or  judges  to  appoint  commissioners,  ap- 
praisers, Tiewers  or  the  like,  and  it  is  safe  to  say  that  the  general  rule 
is  that  a  statute  authorizing  courts  or  judges  to  appoint  commissioners, 
viewers,  appraisers  or  the  like  is  a  valid  exercise  of  legislative  power.®* 
The  reason  for  the  rule  is  that  such  a  power  is  not  essentially  non- 
judicial. There  is,  it  is  true,  some  diversity  of  opinion  upon  some 
of  the  phases  of  the  general  subject,**  but  no  substantial  disagreement. 


20  N.  E.  513,  10  Am.  St.  107,  3  L.  R. 
A.  398;  Hayburn's  Case,  2  Dall.  (U. 
S.)  409,  1  L.  ed.  8,  note;  United 
States  V.  Ferreira,  13  How.  (XT.  S.) 
40,  1  L.  ed.  42,  note;  Auditor  v. 
Atchison  &c.  R.  Co.,  6  Kan.  500,  7 
Am.  Rep.  575;  Supervisors  of  Elec- 
tion, 114  Mass.  247,  19  Am.  Rep. 
341;  Rees  v.  City  of  Watertown,  19 
Wall.  (U.  S.)  107,  22  L.  ed.  72; 
Heine  v.  Levee  Com'rs,  19  Wall.  (U. 
S.)  655,  22  L.  ed.  223;  Smith  v. 
Strother,  68  Cal.  194,  8  Pac.  852; 
Burgoyne  v.  Supervisors,  5  Cal.  9; 
McLean  County  &c.  v.  Deposit 
Bank,  81  Ky.  254;  State  v.  Young, 
29  Minn.  474,  9  N.  W.  737;  Shep- 
hard  v.  City  of  Wheeling,  30  W.  Va. 
479,  4  S.  E.  635.  In  Appeal  of  Nor- 
walk  St.  R.  Co.,  69  Conn.  576,  37 
Atl.  1080,  39  L.  R.  A.  794,  the 
authorities  are  ably  reviewed,  and 
it  was  adjudged  that  judges  could 
not  be  empowered  to  exercise  func- 
tions that  were  essentially  executive 
or  legislative.  The  court  cited, 
among  others,  the  cases  of  Ex  parte 
Siebold,  100  U.  S.  371,  393,  25  L.  ed. 
717;  Brown  v.  O'Connell,  36  Conn. 
432,  4  Am.  Rep.  89;  Maynard  v. 
Hill,  125  U.  S.  190,  31  L.  ed.  654,  8 
Sup.  Ct.  723;  Taylor  v.  Porter,  4 
Hill  (N.  Y.)  140;  Campbell's  Case, 
2  Bland  (Md.)  209.  See  also,  Willis 
V.  Legris,  45  111.  289;  State  v. 
Smith,  15  Mo.  App.  412.  Compare 
Citizens'  Sav.  Bank  v.  Greenburgh, 
173  N.  Y.  215,  65  N.  E.  978. 

«« State  V.  George,  22  Ore.  142,  29 
Pac.  356,  29  Am.  St.  586,  16  L.  R.  A. 
737n;  David  v.  Water  Committee, 
14  Ore.  98,  12  Pac.  174;  McArthur 
V.  Nelson,  81  Ky.  67;  City  of  Terre 
Haute  V.  Evansville  &c.  R.  Co.,  149 
Ind.  174,  46  N.  B.  77,  37  L.  R.  A. 
189;  State  v.  Ensign,  54  Minn.  372, 
56  N.  W.  1006;  In  re  Town  of  Union 


Mines,  39  W.  Va.  179,  19  S.  E.  398. 
See  generally,  Rockwell  v.  Fillmore 
County,  47  Minn.  219,  49  N.  W.  690; 
Tuolumne  County  v.  Stanislaus 
County,  6  Cal.  440;  State  v.  Brown, 
35  Kan.  167,  169,  10  Pac.  594;  In 
re  Johnson,  12  Kan.  102;  Board  of 
Com'rs  V.  State,  147  Ind.  476,  46  N. 
E.  908.  And  statutes  conferring 
upon  municipal  corporations  or 
bodies  powers  that  seem  to  be  of  a 
quasi-judicial  nature  have  been  up- 
held. Croly  V.  Sacramento,  119  Cal. 
229,  51  Pac.  323;  Wilson  v.  Trenton, 
55  N.  J.  L.  220,  26  Atl.  83;  Noltage 
V.  Portland,  35  Ore.  539,  58  Pac. 
883,  76  Am.  St.  513.  See  also.  State 
V.  Board  of  Com'rs  of  Marion 
County,  170  Ind.  595,  85  N.  E.  513; 
City  of  Hoboken  v.  O'Neill,  74  N.  J. 
L.  57,  64  Atl.  981;  Stat©  v.  Superior 
Court  of  Skagit  County,  42  Wash. 
491,  85  Pac.  264.  In  Denny  v.  Des 
Moines  County,  —  Iowa  — ,  121  N. 
W.  1066,  it  was  held  that  the  func- 
tion of  a  board  of  supervisors  in 
deciding  whether  to  establish  a 
drainage  district  was  legislative  and 
that,  although  the  statute  provided 
for  an  appeal  by  any  party  ag- 
grieved from  such  decision  to  the 
district  court,  the  court  properly 
dismissed  the  appeal  for  want  of  ju- 
risdiction. See  also,  Tyson  v.  Wash- 
ington County,  78  Neb.  211,  110  N. 
W.  634,  12  L.  R.  A.  (N.  S.)  350. 

™  In  Territory  v.  Stewart,  1 
Wash.  98,  23  Pac.  405,  8  1,.  R.  A. 
106,  it  was  held  that  a  statute 
authorizing  the  creation  of  a  public 
corporation  by  a  court  was  invalid. 
In  Callen  v.  Junction  City,  43  Kan. 
627,  23  Pac.  652,  7  L.  R.  A.  736,  a 
statute  which  provided  that  an  or- 
dinance extending  the  boundaries 
of  a  city  should  be  approved  by  a 
court  was  adjudged  to  be  valid. 
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as  we  believe,  as  to  the  general  rule  as  we  have  stated  it.'"*  The  power 
of  appointment  is,  perhaps,  intrinsically  executive,  but  all  courts  must 
of  necessity  possess  some  appointing  power,  otherwise  they  could  not 
properly  perform  their  duties.  The  authorities  affirm  that  courts  do 
possess  the  appointing  power,  but  not  in  the  broad  sense  that  it  is 
possesssed  by  the  legislative  or  executive  departments  of  govern- 
ment.'^ 

§  523.  (435)  Curative  statutes. — The  general  principle  which  de- 
termines the  validity  of  legalizing  statutes  may  be  thus  stated:  If 
the  defect  which  the  curative  statute  remedies  or  supplies  consists 
in  the  omission  of  an  act  which  the  legislature  might  have  dispensed 
with  in  the  first  instance  the  curative  statute  is  valid;'*  if,  however, 
the  defect  consists  in  the  omission  of  some  act  which  the  legislature 
could  not  have  dispensed  with  in  the  first  instance  the  proceedings 
cannot  be  validated  by  a  subsequent  statute.'*    The  doctrine,  as  some- 


"  Taylor  v.  Commonwealth,  3  J. 
J.  Marsh.  (Ky.)  401;  State  v.  Bar- 
bour, 58  Conn.  76,  22  Atl.  686,  55 
Am.  Rep.  65. 

"  State  V.  Noble,  118  Ind.  350,  21 
N.  E.  244,  10  Am.  St.  143,  4  L.  R.  A. 
101;  State  v.  Barbour,  53  Conn.  76, 
22  Atl.  686,  55  Am.  Rep.  65;  Ach- 
ley's  Case,  4  Abbott's  Pr.  (N.  Y.) 
35. 

"  Baker  v.  City  of  Seattle,  2  Wash. 
576,  27  Pac.  462;  Tuttle  v.  Polk,  84 
Iowa  12,  50  N.  "W.  38;  State  v. 
Squires,  26  Iowa  340;  City  of  Clin- 
ton V.  Walliker,  98  Iowa  655,  68  N. 
W.  431;  McCain  v.  Des  Moines,  128 
Iowa  331,  103  N.  W.  979;  Richman 
v.  Supervisors,  77  Iowa  513,  517,  42 
N.  W.  422,  14  Am.  St.  308,  4  L.  R.  A. 
445;  Nolan  County  v.  State,  83  Tex. 
182,  17  S.  W.  823;  Summer  v. 
Mitchell,  29  Fla.  179,  10  So.  562,  30 
Am.  St.  106,  14  L.  R.  A.  815n;  In  re 
Marshall  ave.,  213  Pa.  516,  62  Atl. 
1085;  Noltage  v.  Portland,  35  Ore. 
539,  58  Pac.  883,  76  Am.  St.  51S; 
Ellingham  v.  Wells  County,  107  Ind. 
600,  8  N.  E.  9;  Roche  v.  Jones,  87 
Va.  484,  12  S.  E.  965;  Bolles  v. 
Brimfield,  120  IT.  S.  759,  30  L.  ed. 
786,  7  Sup.  Ct.  736;  Rogers  v.  Keo- 
kuk, 154  U.  S.  546,  38  L.  ed.  74,  14 
Sup.  Ct.  1162;  Mattingly  v.  District 


of  Columbia,  97  U.  S.  687,  24  L.  ed. 
1098;  Dows  v.  Town  of  Elmwood, 
34  Fed.  114;  Kansas  Town  Co.  v. 
McLean,  7  Kan.  App.  101,  53  Pac. 
76.  It  is  held  that  a  void  act  of  a 
municipal  corporation  may  be  con- 
firmed by  the  legislature.  Thomp- 
son V.  Thompson,  52  Cal.  154;  City 
of  Oakland  v.  Oakland  &c.  Co.,  118 
Cal.  160,  50  Pac.  277.  But  we  sup- 
pose it  clear  that  such  an  act  could 
not  be  ratified  where  the  effect  of 
the  ratification  would  be  to  impair 
vested  rights  of  third  persons. 

"McDaniel  v.  Correll,  19  111.  226, 
68  Am.  Dec.  587;  State  v.  White- 
sides,  30  S.  C.  579,  9  S.  E.  661,  3  L. 
R.  A.  777n;  People  v.  Saginaw 
County,  26  Mich.  22;  Strosser  v. 
City  of  Ft.  Wayne,  100  Ind.  443; 
Mason  v.  Spencer,  35  Kan.  512,  11 
Pac.  402;  Sutherland  Stat.  Constr., 
§  484;  Boice  v.  Plainfield,  38  N.  J. 
L.  95;  Joyce  v.  Barron,  67  Ohio  St. 
264,  65  N.  E.  1001;  Town  of  Bel- 
levue  V.  Peacock,  89  Ky.  495,  12  S. 
W.  1042,  11  Ky.  L.  702,  25  Am.  St. 
552.  See  also,  Evans  v.  City  of  Den- 
ver, 26  Colo.  193,  57  Pac.  696,  whera 
a  statute  was  held  invalid  because 
the  constitution  forbade  retrospec- 
tive legislation. 


§  534  EOADS  AND   STREETS.  583 

times  stated,  is  that  the  legislature  cannot  validate  by  a  retrospective 
statute  that  which  is  inherently  a  nullity,  or  that  which  it  had  no 
power  to  authorized*  As  cities,  towns,  counties,  and  the  like,  are 
governmental  instrumentalities  the  power  of  the  legislature  over 
them  is  much  greater  than  is  its  power  over  individual  citizens,  and 
acts  or  proceedings  may  be  validated  against  cities,  towns  or  counties 
that  could  not  be  validated  where  private  rights  are  involved.'^  It  has 
been  held  that  assessment  proceedings  against'  abutting  property 
which  are  defective  because  of  an  omission  in  the  notice  inviting  bids, 
may  be  validated  by  a  curative  statute^'  A  statute  which  provides  for 
filling  a  vacancy  in  the  oflBce  of  commissioners  to  appraise  benefits 
and  damages  in  the  proceedings  under  the  right  of  eminent  domain 
is  valid  although  it  may  be  retroactive  in  its  operation.'^  It  is  a 
general  rule,  however,  that  as  against  vested  rights  a  statute  assuming 
to  operate  retrospectively  is  invalid,  and  this  principle  applies  to  a 
municipal  ordinance.'^ 

§  524.  (436)  Right  of  repeal. — ^Where  no  other  interests  except 
those  of  public  corporations  or  governmental  agencies  as  such  are 
involved  there  is  a  right  of  repeal,  for  no  such  corporation  or  agency 
can  have  a  vested  right  in  such  a  sense  as  to  abridge  the  power  of  the 
legislature  to  repeal  statutes  conferring  power  upon  such  corporation 
or  agency.'^  Where  individual  rights  are  concerned  the  rule,  as  is 
well  known,  is  essentially  difEerent,  for  vested  private  rights  cannot  be 
impaired  or  destroyed.*"    The  question  of  difficulty  in  such  cases  is 

"  Mitchell    V.    Campbell,    19    Ore.  "  State  v.  National  Docks  &c.  Co., 

198,  24  Pac.  455;   Johnson  v.  Board,  54  N.  J.  L.  180,  23  Atl.  686. 

107  Ind.  15,  19,  8  N.  E.  1;   Strosser  ™City   of   Erie   v.    Griswold,    184 

V.  City  of  Ft.  Wayne,  100  Ind.  443.  Pa.  St.  435,  39  Atl.  231.     See  also, 

citing    Lewis    v.    Brackenridge,     1  Seward    v.     Wilmington,     2     Marv. 

Blaekf.    (Ind.)    220;    Welty   Assess-  (Del.)    189,   42   Atl.   451;    Moore  v. 

ments,  381,  386;  Cooley  Const.  Lim.,  Indianapolis,  120  Ind.  483,  22  N.  E. 

371.     See   Hall  v.   Perry,   72   Mich.  424;    Kansas    City   v.    Carrigan,   86 

202,    40    N.    W.    324;     Maguiar    v.  Mo.  67. 

Henry,  84  Ky.  1,  4  Am.  St.  182n;  "Laramie  County  &c.  v.  Albany 

Norman  v.  Boaz,  85  Ky.   557,  4   S.  County  &c.,  92  U.  S.  307,  23  L.  ed. 

W.  316,  9  Ky.  L.  127;  Denny  v.  Mat-  552;   Barnett  v.  Denison,  145  U.  S. 

toon,  2  Allen  (Mass.)  361.  135,  36  L.  ed.  652,  12  Sup.  Ct.  819; 

™  Wrought    Iron    Bridge    Co.    v.  Templeton  v.  Linn  County,  22  Ore. 

Town  of  Attica,  119  N.  Y.   204,  23  313,  29  Pac.  795,  15  L.  R.  A.  730; 

N.  B.  542,  afE'g  49  Hun  (N.  Y.)  513,  Morrow  County  v.  Hendryx,  14  Ore. 

2  N.  Y.  S.  359.  S97,  12  Pac.  806. 

™ Windsor  v.  City  of  Des  Moines,  '"Ford  v.  Delta  &c.  Co.    43  Fed. 

101  Iowa  343,  70  N.  W.  214;  City  of  181. 
Clinton  v.  Walliker,  98  Iowa  655,  68 
N.  W.  431. 
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whether  there  is  or  is  not  a  vested  right  within  the  meaning  of  the 
constitution.  The  general  rule  is,  as  every  one  knows,  that  there  is  no 
vested  right  in  a  remedy,  and  remedies  may  be  changed,  although  the 
change  may  affect  private  rights.^^  Where  there  is  no  vested  right 
there  may  be  a  repeal.*^  This  principle  has  been  applied  to  a  statute 
giving  a  right  to  damages  resulting  from  a  change  in  the  grade  of  a 
street.*' 

§  525.  (437)  Restriction  of  the  use  of  property  abutting  on  streets. 

— Broad  as  is  the  legislative  power  over  streets  it  does  not  extend  so 
far  as  to  authorize  the  enactment  of  a  statute  forbidding  abutters  to 
use  their  property  in  a  lawful  mode.  Thus  it  has  been  held  that  an 
ordinance  assuming  to  require  abutting  lot-owners  to  set  their  houses 
forty  feet  back  from  the  building  line  is  invalid.**  It  has  also  been 
adjudged  that  the  right  to  the  use  of  property  is  property  itself,  and 
that  an  act  prohibiting  abutting  proprietors  from  conducting  business 
not  of  a  noxious  character  on  a  designated  street  is  void.*''  These 
decisions  do  not  deny  the  power  to  prevent  persons  from  conducting 
a  noxious  business.**  And  it  has  been  held  that  the  height  of  buildings 
may  be  regulated.*^   It  was  so  held  in  a  recent  case  in  Massachusetts, 

^  Woods  V.  Soucy,  166  111.  407,  47  Mo.  527,  22  S.  W.  861,  21  L.  R.  A. 

N.  E.  67;    Gager  v.  Prqjit,  48  Ohio  226,   citing   Eaton   v.   Railroad   Co., 

St.   89,   26  N.  E.   1013;    Branson  v.  51    N.    H.    504,    12    Am.    Rep.    147; 

Studabaker,  133  Ind.  147,  33  N.  E.  Thompson  v.   Improvement  Co.,   54 

98;    Edwards  v.   Johnson,   105   Ind.  N.   H.   545;    Wynehamer   v.   People, 

594,  5  N.  B.  716;   Sage  v.  State,  127  13   N.  Y.   378;    City  v.  Linnard,   97 

Ind.   15,  26  N.  E.   667;    Madigan  v.  Pa.  St.  242;    In  re  Chestnut  street, 

Workingmen's    &c.    Assn.,    73    Md.  118  Pa.  St.  593,  12  Atl.  585. 

317,  20  Atl.  1069.    But  it  is  not  com-  ^  City  of   St.   Louis  v.   Dorr,   145 

petent  for  the  legislature  to  deprive  Mo.  466,  41  S.  W.  1094,  68  Am.  St. 

a   party    having   a   right   of   action  575,  42  L.  R.  A.  686.     See  also.  City 

of  all  redress,  or  to  deny  him  with-  of  Georgetown  v.  Hambrick,  127  Ky. 

out  any  remedy  whatever.  43,  104  S.  "W.  997,  31  Ky.  L    1276 

«^  Callahan  v.  Callahan,  36  S.  Car.  128  Am.  St.  333,  13  L.  R.  A.  (N   S.)' 

454,    15    S.    E.    727;     Templeton    v.  1113n.     But  see  Cicero  Lumber  Co. 

Linn  County,   22   Ore.   313,  29  Pac.  v.  Town  of  Cicero,  176  111    9    51  N 

795,  15  L.  R.  A.  730.  E.  758,  68  Am.  St.  155,  42  L    R   a' 

''Smith  V.  White  Plains,  67  Hun  696. 

(N.  Y.)    81,  22  N.  Y.  S.  450.     See  ««City  of  St.  Louis  v.  Russell,  116 

also,    Dahlman    v.    Milwaukee,    131  Mo.  248,  22  S.  W    470    20  L    R    A 

Wis.  427,  110  N.  W.  479,  111  N.  W.  721n. 

675.     The  legislature  may  repeal  a  "'People   v.    D'Oench,    111    N.    Y. 

statute   which   created   a   right   of  359,  18  N.  E.  862;  Welch  v.  Swasey, 

action  against  a  county  for  injuries  193  Mass.  364,  79  N.  E.  745,  118  Am. 

caused  by  a  defective  bridge.    Tern-  St.  523,  23  L.  R.  A.   (N.  S.)   1160n. 

pleton  V.  Linn  County,  22  Ore.  313,  But    not,    it    seems,    for    a    purely 

29  Pac.  795,  15  L.  R.  A.  730.  aesthetic  object.     Commonwealth  v. 

«*City  of   St.   Louis  v.   Hill,   116  Boston  Advertising  Co.,   188   Mass. 
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and  the  decision  was  affirmed  by  the  highest  court  in  the  land,  as 
against  objections  not  only  to  the  exercise  of  such  power,  but  also  to 
a  discrimination  between  commercial  or  business  districts  and  resi- 
dence districts.'^ 


§  526.  Regulations  under  police  power. — ^The  constitutional  provi- 
sion that  no  state  shall  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws,  does  not  impair  the  police  powers  of  a 
state.'^  And  there  are  many  regulations  that  it  may  make  in  the 
exercise  of  such  power.  It  may  make  such  regulations  for  the  use  of 
highways,  or  the  like,  conducive  to  safety,  cleanliness  and  good  order."" 
Among  other  things  it  may  prohibit  the  riding  of  bicycles  on  side- 
walks,®^ and  regulate  the  use  of  automobiles  on  highways;  and  such 
a  regulation  is  not  invalid  as  special  legislation,  or  as  depriving  any 
person  of  the  equal  protection  of  the  law."^ 


348,  74  N.  B.  601,  69  L.  R.  A.  817, 
108  Am.  St.  494.  See  also,  Attorney- 
General  V.  Williams,  174  Mass.  476, 
55  N.  E.  77,  47  L.  R.  A.  314. 

«» Welch  V.  Swasey,  214  U.  S.  91, 
53  L.  ed.  923,  29  Sup.  Ct.  567.  This 
decision  declares  the  police  power 
sufiBcient  to  justify  a  statute  to  reg- 
ulate the  height,  as  well  as  the 
mode  of  construction  of  buildings 
in  order  to  secure  the  safety,  com- 
fort, and  convenience  of  the  people 
and  benefit  property  owners  gener- 
ally; and  that  statutory  regulations 
of  this  kind  are  valid  if  it  is  plain 
that  they  are  not  unreasonable  or 
inappropriate,  and  are  for  such  a 
purpose,  even  though  aesthetic 
considerations  may  have  been  of 
some  influence  In  the  passage  of  the 
law.  The  discrimination  between 
commercial  and  residential  sections 
of  a  city  by  allowing  buildings  in 
the  former  to  the  height  of  125 
feet,  and  limiting  them  in  the  latter 
to  from  80  to  100  feet,  was  also  sus- 
tained as  reasonable,  and  not  in 
violation  either  of  the.  guaranty  of 
due  process  of  law  or  that  of  equal 
protection  of  the  laws,  in  view  of 
the  fact  that  the  legislature  may 
have  considered  that  the  high  com- 
mercial buildings  were  generally  of 
fire-proof  construction  with  greater 
water  supply  and  equipment  of  fire 
engines  and  having  fewer   women 


and  children  in  them  In  the  day- 
time, and  very  few  people  sleeping 
in  them  at  night  as  compared  with 
the  buildings  in  residential  dis- 
tricts, or  other  similar  reasons.  See 
16  Case  and  Comment,  80. 

'"  Commonwealth  v.  "  Abrahams, 
156  Mass.  57,  30  N.  E.  79;  Barbier 
V.  Connolly,  113  U.  S.  27,  28  L.  ed. 
923,  5  Sup.sCt.  357.  See  also.  State 
V.  Sharp,  125  N.  Car.  628,  34  S.  E. 
264,  74  Am.  St.  663n. 

•"See  In  re  Flaherty,  105  Cal. 
558,  38  Pac.  981,  27  L.  R.  A.  529;  Ex 
parte  Casinello,  62  Cal.  538;  Sawyer 
V.  Davis,  136  Mass.  239,  49  Am.  R. 
27;  Roderick  v.  Whitson,  51  Hun 
(N.  Y.)  620,  4  N.  Y.  S.  112;  Wilson 
V.  Eureka  City,  173  U.  S.  32,  43  L. 
ed.  603,  19  Sup.  Ct.  317.  See  also. 
State  V.  Griffin,  69  N.  H.  1,  39  Atl. 
260,  76  Am.  St.  139,  41  L.  R.  A. 
177n. 

"  State  V.  Aldrich,  70  N.  H.  391,  47 
Atl.  602,  85  Am.  St.  631;  Twilley  v. 
Perkins,  77  Md.  252,  26  Atl.  286,  39 
Am.  St.  408,  19  L.  R.  A.  632n. 

■"State  V.  Swagerty,  203  Mo.  517, 
102  S.  W.  488,  120  Am.  St.  671,  10 
L.  R.  A.  (N.  S.)  601;  Christy  v. 
Elliott,  216  111.  31,  74  N.  E.  1035, 
108  Am.  St.  196n,  1  L.  R.  A.  (N. 
S.)  215.  See  also.  State  v.  Aldrich, 
70  N.  H.  391,  47  Atl.  602,  85  Am.  St. 
631;  Ex  parte  Snowdon  —  Cal.  App. 
— ,  107  Pac.  724. 


CHAPTBE  XXII. 


LOCAL  CONTEOL  OF   EOADS  AND  STEBBTS. 


Section 

527.  Counties — Definition     and     de- 

scription. 

528.  Parishes. 

529.  American     counties     compared 

■with  English. 

530.  Power  of  legislature  over  coun- 

ties. 

531.  Powers  and  duties  of  counties. 

532.  Counties  may  maintain  actions 

to  protect  their  roads — In- 
junctions and  actions  for 
damages. 

533.  Ejectment     by     counties     and 

municipalities. 

534.  Distinction     between     liability 

of  counties  and  cities. 

535.  Counties  not   liable   for   negli- 

gence In  absence  of  statute. 

536.  Statutes      imposing      liability 

upon  counties. 

537.  Townships   and   road   districts. 

538.  Public    corporation    not    liable 

where  duty  Is  governmental. 

539.  Municipal    corporation — Defini- 

tion and  description. 

540.  Legislative  control  of  highways 

— Delegation  to  municipal- 
ity. 


Section 

541.  Power  to  lay  out,  regulate  and 

improve  streets. 

542.  Regulating   driving  and   speed 

of  trains. 
548.  Conflict  of  jurisdiction. 

544.  Regulating    and    licensing    ve- 

hicles. 

545.  Gas,  water,  railroad  and  tele- 

graph companies. 

546.  Consent  of  municipality  must 

be  obtained. 

547.  Municipality  may  impose  con- 

ditions. 

548.  Municipality     not     liable     for 

merely    granting    lawful    li- 
cense— Rights  of  abutters. 

549.  Grant    is     subject    to     police 

power. 

550.  Exercise     of     police     power — 

Other  Illustrative  cases. 

551.  Power  to  grade  and  improve. 

552.  Power  to  pave. 

553.  Power  to  repair. 

554.  Change    of    grade — Consequen- 

tial damages. 


§  527.  (438)  Counties — ^Definition  and  description. — ^Theoretically 
there  is  a  difference  hetween  municipal  corporations  in  the  strict  sense 
and  counties,  and  this  leads  to  important  results  in  the  law  of  high- 
ways. Counties  are  not,  in  general  regarded  as  municipal  corporations, 
but  are  said  to  be  quasi-corporations.^  A  county  is  a  public  corporation. 


'Dunn  V.  Wilcox,  85  Ala.  144,  4    98  N.  Car.  9,  3  S.  E.  829;   Beach  v. 
So.  661;  Manuel  v.  Cumberland  Co.,    Leahy,  11  Kan.  23;  Hamilton  Co.  v. 
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or  quasi-corporation,  organized  by  the  supreme  power  of  the  state  for 
governmental  purposes,  and  as  a  means  of  enabling  the  inhabitants 
of  a  designated  territorial  district  to  control  their  local  affairs.^  The 
type  of  the  American  county  is  the  British  shire,  but  the  American 
county  is  a  stronger  and  more  compact  organization,  and  is  invested 
with  more  comprehensive  powers.  It  is,  in  truth,  a  political  unit.^ 

§  528.  Parishes. — In  Louisiana  there  is  a  similar  subdivision  called 
a  parish.  And  the  supreme  court  of  that  state  has  said :  "Parishes, 
like  counties  in  other  states,  are  involuntary  political  or  civil  divisions 
of  the  state,  designed  to  aid  in  the  administration  of  the  government, 
as  state  auxiliaries  or  functionaries."*  It  is  also  provided  that  in  acts 
of  congress  the  word  "county"  shall  include  "parish"  or  other  equiva- 
lent subdivision  of  a  state  or  territory.'' 

§  529.  (439)  American  counties  compared  with  English. — ^The 
Normans  seem  to  have  framed  the  county  system,  and  under  the  system 


MIghels,  7  Ohio  St.  109;  Finch  v. 
Board  &c.,  30  Ohio  St.  37,  27  Am. 
Rep.  414;  Askew  v.  Hale,  54  Ala. 
639,  25  Am.  Rep.  730;  State  v. 
Parker,  25  Minn.  215;  Harris  v. 
Supervisors,  105  111.  445,  44  Am. 
Rep.  808;  Washer  v.  Bullitt  Co.,  110 
U.  S.  558,  28  L.  ed.  249,  4  Sup.  Ct. 
249;  Vincent  v.  Lincoln,  30  Fed. 
749;  Hunsaker  v.  Borden,  5  Cal. 
288,  63  Am.  Dec.  130;  Ward  v. 
County,  12  Conn.  404;  Emerson  v. 
Washington  Co.,  9  Me.  88;  Levy- 
Court  V.  Coroner,  2  Wall.  (U.  S.) 
501,  17  L.  ed.  851;  Heigel  v.  Wichita 
County,  84  Tex.  392,  19  S.  W.  562, 
31  Am.  St.  63;  Madden  v.  Lancaster 
County,  65  Fed.  188,  12  C.  C.  A.  566; 
White  V.  Com'rs,  90  N.  Car.  437,  47 
Am.  Rep.  534;  People  v.  McFadden, 
81  Cal.  489,  22  Pac.  851,  15  Am.  St. 
66. 

=  Barton  Co.  v.  Walser,  47  Mo. 
189;  Maury  Co.  v.  Lewis  Co.,  1 
Swan  (Tenn.)  236;  Com'rs  of  Lara- 
mie Co.  V.  Albany  Co.,  92  U.  S.  307, 
23  L.  ed.  552;  Granger  v.  Pulaski 
County,  26  Ark.  37;  Washer  v.  Bul- 
litt County,  110  U.  S.  558,  564,  28 
L.  ed.  249,  4  Sup.  Ct.  249,  252; 
Com'rs  of  Talbot  County  v.  Queen 
Anne's  County,  50  Md.  245;    Smith 


v.  Board,  131  Ind.  116,  30  N.  B.  949; 
Board  v.  Allman,  142  Ind.  573,  578, 
42  N.  B.  206,  39  L.  R.  A.  58n; 
County  of  Chester  v.  Brower,  117 
Pa.  St.  647,  12  Atl.  577,  2  Am.  St. 
713;  Fry  v.  County  of  Albemarle, 
86  Va.  195,  9  S.  B.  1004,  19  Am.  St. 
879.  See  also,  1  Beach  Pub.  Corp., 
§  8. 

"  For  definition  and  cases  empha- 
sizing the  political  side,  govern- 
mental agency  or  political  subdivi- 
sion of  the  state,  see  County  of  San 
Mateo  V.  Coburn,  130  Cal.  631,  63 
Pac.  78,  621  (distinguishing  it  from 
a  municipal  corporation) ;  Granger 
V.  Pulaski  County,  26  Ark.  37;  Bagle 
V.  Beard,  33  Ark.  497,  502;  Marengo 
County  V.  Coleman,  55  Ala.  605; 
Board  of  Com'rs  of  Greer  County  v. 
Watson,  7  Okla.  174,  54  Pac.  441; 
Hughes  v.  Dubbs,  84  Tex.  502,  19 
S.  W.  684;  Frantz  v.  Autry,  18  Okla. 
561,  91  Pac.  193. 

*West  Carroll  Parish  v.  Gaddis, 
34  La.  Ann.  928,  931.  See  also,  Sher- 
man v.  Parish  of  Vermillion,  51  La. 
Ann.  880,  25  So.  538. 

"See  U.  S.  Rev.  St.  (1878),  §  2; 
In  re  Supervisors  of  Election.  28 
Fed.  840. 
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as  they  framed  it  the  county  was  governed  by  the  sheriff,  whose  power 
was  almost  autocratic.  It  seems  that  the  American  decisions  which 
followed  the  English  doctrine  respecting  the  hundred  and  the  shire 
have  wandered  somewhat  from  the  true  path,  inasmuch  as  they  have 
lost  sight  of  the  important  fact  that  an  American  county  is  much  more 
completely  organized  and  possesses  much  more  extensive  powers  with 
respect  to  local  affairs  than  did  the  English  shire  or  county.^  In  fol- 
lowing the  English  theory  the  courts  have,  in  many  instances,  applied 
a  rule  to  American  counties  that  it  is  not  easv  to  sustain  on  solid  prin- 
ciple. 

§  530.  (440)  Power  of  legislature  over  counties. — As  is  the  case 
with  all  public  corporations,  the  legislative  power  over  counties  is 
very  broad,  and  unless  restrained  by  constitutional  provisions  the  legis- 
lature may  change  their  frame  of  government,  restrict  their  rights 
and  increase  their  liabilities.^  New  counties  may  be  formed  from  old 
ones,  and  the  legislature  may  determine  what  shall  be  the  duties  and 
liabilities  of  the  old  and  the  new.*  It  is  quite  clear  that  the  legislature 


'  Town  and  County  Government  In 
the  English.  Colonies  of  North  Amer- 
ica, Johns  Hopkins  University  Stud- 
ies, second  series.  No.  X;  Howard's 
Local  Const.  History  of  U.  S.,  Chap- 
ters VII,  VIII,  IX,  X.  See  also, 
Eastman  v.  Clackamas  County,  32 
Fed.  24,  29. 

'McDonald  v.  Maddux,  11  Cal. 
187;  State  v.  St.  Louis  County,  34 
Mo.  546;  Com'rs  of  Laramie  County 
V.  Albany  County,  92  U.  S.  307,  23 
L.  ed.  552;  Chambers  County  v.  Lee 
County,  55  Ala.  534;  State  v.  Wil- 
liams, 29  La.  Ann.  779;  Com'rs  of 
Currituck  County  v.  Dare,  79  N. 
Car.  565;  State  v.  Kolsem,  130  Ind. 
434,  29  N.  E.  595,  596  (citing  text), 
14  L.  R.  A.  566n.  See  also,  Marengo 
County  V.  Coleman,  55  Ala.  605;  Tal- 
bot County  Com'rs  v.  Queen  Anne's 
County  Com'rs,  50  Md.  245;  First 
Nat.  Bank  of  Detroit  v.  Beltrami 
County,  77  Minn.  43,  79  N.  W.  591. 

»In  re  House  Bill  No.  231  (Colo.), 
21  Pac.  472;  State  v.  Newman,  24 
Neb.  40,  38  N.  W.  40;  Lewis  v.  Co- 
manche County,  35  Fed.  343;  Lucas 
V.  Tippecanoe  County,  44  Ind.  524; 
Maryland  v.  Baltimore  &c.  R.  Co.,  3 


How.  (U.  S.)  534,  11  L.  ed.  714; 
State  V.  Hamilton  County,  40  Kan. 
323,  19  Pac.  723;  Hempstead  County 
V.  Howard  County,  51  Ark.  344,  11 
S.  W.  478;  People  v.  Supervisors, 
147  N.  Y.  1,  41  N.  E.  563,  80  L.  R. 
A.  74;  State  v.  Forest  County,  74 
Wis.  610,  43  N.  W.  551,  553.  See 
also,  Allen  v.  Curtis,  3  Idaho  671,  32 
Pac.  1133;  Chambers  County  v.  Lee 
County,  55  Ala.  534;  Tulare  County 
V.  Kings  County,  117  Cal.  195,  49 
Pac.  8;  Dare  County  v.  Currituck 
County  Com'rs,  95  N.  Car.  189;  Rob- 
ertson V.  Blaine  County,  85  Fed.  735. 
A  new  county,  it  is  held,  takes  none 
of  the  assets  and  assumes  none  of 
the  liabilities  of  the  old  unless  the 
constitution  or  the  statute  so  pro- 
vides. Washington  County  v.  Weld 
County,  12  Colo.  152,  20  Pac.  273; 
Askew  V.  Hale  County,  54  Ala.  639, 
25  Am.  Rep.  730;  Lawrence  County 
V.  Meade  County,  6  S.  Dak.  528,  62 
N.  W.  131;  Reeves  County  v.  Pecos 
County,  69  Tex.  177,  7  S.  W.  54; 
Com'rs  Laramie  County  v.  Albany 
County,  92  U.  S.  307,  23  L.  ed.  552. 
See,  however,  Gilliam  County  v. 
Wasco  County,  14  Ore.  525,  13  Pac. 
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may  either  charge  a  county  with,  or  exempt  it  from,  liability  for 
negligence  in  constructing  and  maintaining  roads.  The  question  of 
real  difficulty  arises  where  there  is  no  statute  expressly  creating  a 
liability,  and  especially  where  there  is  a  statute  charging  the  county 
with  the  duty  of  maintaining  highways  and  providing  it  with  means  of 
performing  that  duty  but  not  expressly  making  the  county  lidble.     * 

§  531.  (441)  Powers  and  duties  of  counties. — A  county  is  gener- 
ally, and,  as  we  believe,  correctly,  called  a  public  corporation,^  and  in 
many  of  the  states  is  expressly  declared  to  be  a  corporation.  Its  powers 
and  duties  are  such  as  the  statute  confers,  and  they  must  be  exercised 
in  the  mode  prescribed  by  law.^°  In  some  of  the  states  a  county  is 
treated  substantially  as  an  ordinary  public  corporation,  and  may  be 
sued  for  a  breach  of  contract,  or  in  trespass,  or  in  any  ordinary  action 
for  a  wrong.^^ 

§  532.  (442)  Counties  may  maintain  actions  to  protect  their  roads 
—Injunctions  and  actions  for  damages. — ^Well-reasoned  cases  hold 
that  a  county  may  maintain  an  action  to  prevent  the  seizure  or  de- 
struction of  the  public  roads  or  bridges  within  its  territorial  jurisdic- 

324.    A  statute  giving  county  com-  App.),   33   S.  W.   585;    Schweiss  v. 

missloners  power  to  construct  gravel  District  Court,  23  Nev.  226,  45  Pac. 

roads  on  county  lines  and  requiring  289,  34  L.  R.  A.  602.     See  also,  Mo- 

adjolning    township    to    contribute  doc  County  v.  Spencer,  103  Cal.  498, 

ratably  has  been  held  constitutional.  37   Pac.    483;    Jefferson   County  v. 

Cummins  v.  Pence,  —  Ind.  — ,  91  N.  Grafton,  74  Miss.  435,  21  So.  247,  60 

B.  529.  Am.  St.  516,  36  L.  R.  A.  798;  Clark 

•Mills  V.  ■Williams,  11  Ired.  (N.  v.  Finley,  93  Tex.  171,  54  S.  W.  843. 
Car.)  558;  Wilson  v.  Com'rs,  7  W.  "Board  of  Com'rs  of  Montgomery 
&  S.  (Pa.)  197;  Yarmouth  v.  North  County  v.  Miller,  82  Ind.  572;  Board 
Yarmouth,  34  Me.  411,  56  Am.  Dec.  of  Com'rs  of  Blackford  County  v. 
666,  and  note;  Raley  v.  Umatilla  Shrader,  36  Ind.  87;  Raymond  v. 
County,  15  Ore.  172,  13  Pac.  890,  S  Stearns,  18  Minn.  60;  Ayres  v. 
Am.  St.  142;  People  v.  Ingersoll,  58  Thurston  County,  63  Neb.  96,  88  N. 
N.  Y.  1,  11,  17  Am.  Rep.  178;  County  W.  178;  Gillett  v.  Commissioners,  18 
of  Chester  v.  Brower,  117  Pa.  St.  Kan.  410;  State  v.  Baker  County,  24 
647,  12  Atl.  577,  2  Am.  St.  713;  Com-  Ore.  141,  33  Pac.  530;  Harris  County 
missloners  v.  Sellew,  99  U.  S.  624,  v.  Brady,  115  Ga.  767,  42  S.  B.  71. 
25  L.  ed.  333;  Nash  v.  El  Dorado  A  county  may  be  sued  for  inf ring- 
County,  24  Fed.  252.  See  also,  1  ing  a  patent.  May  v.  Jackson 
Beach  Pub.  Corp.,  §§  3,  8.  County,  35  Fed.  710;  May  v.  Logan 

"People   V.    Power,    25    111.    169;  County,  30  Fed.  250.    It  may  be  in- 

Board  of  Com'rs  of  Shawnee  County  eluded  In  the  term  "municipality" 

V.  Carter,  2  Kan.  115;  Ray  County  in  a  statute  where  such  is  clearly 

V.  Bentley,  49  Mo.  236;    Com'rs  of  the   intention.     Lund   v.   Chippewa 

Laramie  County  v.  Albany  County,  County,  93  Wis.  640,  67  N.  W.  927, 

92  U.  S.  307,  23  L.  ed.  552;  Edwards  34  L.  R.  A.  131. 
County    V.     Jennings     (Tex.     Civ. 
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tion,  except  where  townships  or  districts  are  charged  with  the  duty 
of  constructing  and  maintaining  them.^"  This  ruling  rests  on  solid 
principle.  In  legal  contemplation  there  are  two  separate  and  distinct 
estates  in  public  roads,  the  easement  of  the  public  and  the  fee  of  the 
owner.  The  governmental  corporation  which  represents  the  public 
must  have  a  right  to  vindicate  and  protect  the  interest  of  the  public,^* 
for  the  owner  of  the  fee  cannot,  on  principle,  do  more  than  maintain 
his  own  estate  and  rights;  he  cannot,  certainly,  prosecute  an  action 
to  protect  an  estate  vested  in  another,  whether  that  other  be  the  pub- 
lic or  an  individual  citizen.  The  rights  of  the  owner,  however,  are 
such  as  to  enable  him  to  resist  the  diversion  of  a  public  way  to  any 
other  use.^*  The  ownership  of  the  easement  is  exclusively  in  the  public 
for  whom  the  governmental  corporation  is  trustee,  and  as  such  trustee 
it  is  in  duty  bound  to  protect  the  rights  of  the  beneficiary.  Where  the 
duty  of  constructing  and  maintaining  highways  is  enjoiaed  upon 
road  districts  or  townships,  then,  as  we  suppose,  they  must  prosecute 
the  action  necessary  to  prevent  an  injury  or  destruction  of  the  ease- 
ment vested  in  the  public,^^  but  where  the  statute  makes  no  provision 
upon  the  subject,  and  counties  have  a  general  charge  of  county  affairs 
and  property,  the  action  may  be  prosecuted  by  the  county  within  whose 
territory  the  road  is  situated. 

I  533.  (443)  Ejectment  by  counties  and  municipalities. — The  pub- 
lie  corporation  having  charge  and  control  of  public  ways,  whether  it 

"2  Lawrence   County  v.   Chattaroi  N.  Y.  155,  73  N.  E.  677;  Village  of 

K.  Co.,  81  Ky.  225;  Louisville  &c.  R.  Haverstraw  v.  Eckerson,  192  N.  Y. 

Co.  V.  Wiltley  County  Court,  95  Ky.  54,  84  N.  E.  578,  20  L.  K.  A.  (N.  S.) 

215,  24  S.  W.  604,  15  Ky.  L.  734,  44  287n. 

Am.  St.  220;   Inhabitants  of  Hamp-  "Hussner  v.  Brooklyn  &c.  R.  Co., 

shire  v.  Franklin,  16  Mass.  76,  87;  114  N.  Y.  433,  21  N.  B.  1002,  11  Am. 

Troy  V.  Cheshire  R.  Co.,  23  N.  H.  83,  St.    679.      See   Rights   of   Abutters, 

55  Am.  Dec.  177;  Hooksett  v.  Amos-  post,  Ch.  XXXIV;   also  Farmer  v. 

keag   &c.   Co.,   44    N.   H.    105,    106;  Myles,  106  La.  333,  30  So.  858,  863 

post,  §  849   (664).    A  city  may  re-  (citing  text). 

move  a  nuisance  from  one  of  its  "  In  Woodbridge  Tp.  v.  Middle- 
streets  and  recover  the  reasonable  sex  Water  Co.,  —  N.  J.  Bq.  — ,  68 
cost  of  such  removal  from  the  Atl.  464,  it  Is  held  that  a  township 
wrong-doer.  City  of  Concord  v.  Bur-  is  entitled  to  a  mandatory  injunc- 
leigh,  67  N.  H.  106,  36  Atl.  606.  tion  to  compel  removal  of  pipes  laid 

"County  of  Stearns  v.  St.  Cloud  in   a   highway   pending   suit,   upon 

&c.  R.  Co.,  36  Minn.  425,  32  N.  W.  proof  of  the  allegation  of  the  bill 

91;  Village  of  Pewaukee  v.  Savoy,  for  injunction  that  they  were  laid 

103  Wis.  2.71,  79  N.  W.  436,  439,  74  without    authority,    unless    clrcum- 

Am.  St.  859,  50  L.  R.  A.  836n;  Beach  stances   require   settlement  at  law 

Inj.,   §§  1284,  1285.     And  see  also,  of  the  questions  raised. 
Village  of  Oxford  •v.  Willoughby,  181 
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be  a  quasi-corporation,  as  a  county,  or  a  municipal  corporation,  as  a 
city  or  an  incorporated,  town,  is  not  confined  to  an  action  for  damages 
or  to  a  suit  for  injunction,  but  it  may  successfully  prosecute  a  strictly 
possessory  action  to  vindicate  and  protect  the  title  of  the  public  to 
its  easement.^^  Corporations  of  the  classes  designated  have  such  a 
property  right  as  will  enable  them  to  maintain  an  action  of  ejectment. 
There  is,  we  kuow,  some  diversity  of  opinion  upon  this  question,  but 
the  rule,  as  we  have  stated  it,  rests  on  principle  and  is  strongly  forti- 
fied by  authority.^'  The  owner  of  the  fee  may  maintain  ejectment 
against  one  who  seizes  his  estate,^^  but  his  action  is  not  to  recover  the 
public  easement,  for  he  can  only  recover  the  fee  burdened  with  that 
easement.  It  seems  to  us  that  there  is  no  technical  objection  to  the 
rule  we  have  stated  even  under  the  strict  common-law  doctrine  of 
ejectment,  for  the  public  corporation  as  the  trustee  of  the  public  holds 
the  legal  title  to  the  easement  and  the  easement  is  real  estate.   So,  the 


"City  and  County  of  San  Fran- 
cisco v.  Grote,  120  Cal.  59,  52  Pac. 
127,  128,  65  Am.  St.  155,  41  L.  R.  A. 
335,  336   (citing  text). 

"City  of  Chicago  v.  Wright,  69 
III.  318;  Klinkener  v.  School  Direc- 
tors, 11  Pa.  St.  444;  City  of  Apalach- 
icola  v.  Land  Co.,  9  Pla.  340,  79  Am. 
Dec.  284;  Inhabitants  of  Greenwich 
V.  Baston  R.  Co.,  24  N.  J.  Eq.  217; 
Barney  v.  Keokuk,  94  U.  S.  324,  24 
Li.  ed.  224;  Perry  v.  New  Orleans  R. 
Co.,  55  Ala.  413,  28  Am.  Rep.  740; 
San  Francisco  v.  Sullivan,  50  Cal. 
608;  Trustees  v.  Council  of  Hobo- 
ken,  33  N.  J.  L.  13,  97  Am.  Dec.  696; 
Dummer  v.  Jersey  City,  20  N.  J.  L. 
86,  40  Am.  Dec.  213;  City  of  "Wi- 
nona v.  Hufe,  11  Minn.  119;  Com- 
missioners of  Bath  v.  Boyd,  1  Ired. 
(N.  Car.)  194;  Borough  v.  Manko, 
39  N.  J.  L.  496;  Lewis  v.  San  An- 
tonio, 7  Tex.  288;  City  of  Hannibal 
V.  Draper,  15  Mo.  634;  City  of  Cov- 
ington V.  Chesapeake  &c.  R.  Co. 
(Ky.),  20  S.  W.  538,  14  Ky.  L.  487; 
City  of  Eureka  v.  Gates,  120  Cal. 
54,  52  Pac.  125;  Weger  v.  Inhab- 
itants of  Township  of  Delran,  61 
N.  J.  L.  224,  39  Atl.  730;  Ocean 
Grove  &c.  Assn.  v.  Berthall,  63 
N.  J.  L.  312,  43  Atl.  887.  See 
also,  Hawkshurst  v.  Asbury  Park, 
65  N.  J.  Eq.  496,  56  Atl.  697;   Vil- 


lage of  Lee  v.  Harris,  206  111.  428, 
69  N.  E.  230,  99  Am.  St.  176.  The 
decision  in  the  case  of  Terre  Haute 
&c.  R.  Co.  V.  Rodel,  89  Ind.  128,  48 
Am.  Rep.  164,  does  not  oppose  the 
doctrine  of  the  text;  on  the  con- 
trary, it  quotes  with  approval  the 
doctrine  of  Peck  v.  Smith,  1  Conn. 
103,  that  there  may  be  two  estates 
in  a  street,  one  that  of  the  owner 
of  the  fee,  the  other  that  of  the 
owner  of  the  public  easement.  But 
the  doctrine  of  the  text  is  opposed 
by  City  of  Racine  v.  Crotsenberg,  61 
"Wis.  481,  486,  21  N.  "W.  520,  50  Am. 
Rep.  149;  "West  Covington  v.  Frek- 
ing,  8  Bush  (Ky.)  121;  Grand  Rap- 
ids V.  '"Whittlesey,  33  Mich.  109; 
Commissioners  v.  Taylor,  1  Brev. 
(S.  Car.)  129,  130;  Conner  v.  New 
Albany,  1  Blackf.  (Ind.)  88,  12  Am. 
Dec.  207. 

"Goodtitle  v.  Alker,  1  Burr.  133; 
Cooper  v.  Smith,  9  Sergt.  &  R.  (Pa.) 
26,  11  Am.  Dec.  658n;  Bissell  v. 
New  York  &c.  R.  Co.,  23  N.  Y.  61; 
Perry  v.  New  Orleans  &c.  R.  Co.,  55 
Ala.  413,  28  Am.  Rep.  740;  Thomas 
V.  Hunt,  134  Mo.  392,  35  S.  "W.  581, 
32  L.  R.  A.  857.  As  to  what  must  be 
shown  as  to  ownership  of  the  fee, 
see  Erwin  v.  Central  U.  Tel.  Co., 
148  Ind.  365,  47  N.  E.  663. 
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possession  of  a  public  place  such  as  a  highway  is  necessary  to  the  en- 
joyment of  the  public  right. 

§  534.  (444)  Distinction  between  liability  of  counties  and  cities. — 

A  county  is,  as  we  have  said,  in  all  essential  respects,  a  corporation,  and 
is  invested  with  the  usual  incidental  powers  of  a  corporation  of  its 
class,  and  the  distinction  made  between  a  county  and  a  city  by  many 
of  the  cases  is  not  easily  vindicated  on  principle.  Judge  Thompson 
says  of  the  rule  denying  county  liability :  "Where,  therefore,  counties 
are  erected  into  corporations,  provided  with  a  corporate  fund,  or  the 
power  of  raising  the  same,  and  invested  with  the  care  of  highways 
and  bridges,  the  reason  of  the  rule  ceases,  and  the  rule  ought  to  fall 
with  it;  they  should  stand  upon  the  same  footing,  in  this  regard,  as 
chartered  cities."^'  It  does  not  seem  a  sufficient  answer  to  this  argu- 
ment, to  say  that  counties  are  political  subdivisions,  for  cities  are  po- 
litical subdivisions  and  governmental  instrumentalities  as  fully  as 
counties  are,  and  in  this  respect  the  keenest  vision  can  discover  no 
difference  between  the  two  classes  of  public  corporations,  and  yet  in- 
corporated towns  and  cities  are  held  liable  for  a  breach  of  duty  respect- 
ing highways.  But,  as  elsewhere  shown,  there  are  other  considerations 
that  make  the  distinction  more  plausible,^"  and  the  weight  of  authority 
sustains  it. 

§  535.  (445)  Counties  not  liable  for  negligence  in  absence  of  stat- 
ute.— The  authorities  are  very  decidedly  against  the  doctrine  that 
counties  may  be  held  liable  for  a  negligent  breach  of  duty  respect- 
ing highways,  where  there  is  no  statute  creating  the  liability.  The 
current  of  opinion  is,  indeed,  against  the  liability  of  the  county  for 
injuries  from  negligence  resulting  from  any  cause,  although  directly 
connected  with  county  affairs,^^  yet,  under  like  circumstances,  a  mu- 

" Thompson  Negligence  (1st  ed.),  County,  6  III.  567;  Huffman  v.  San 

618    (2d),   §   6112.     A  very  forcible  Joaquin  County,  21  Cal.  426;  Welin 

presentation  of  the  contrary  view  is  v.  Gage  County,  5  Neb.  494,  25  Am. 

found  in  Board  v.  Bish,  18  Colo.  474,  Rep.  497;  Treadwell  v.  Commission- 

33  Pac.  184.  ers,  11  Ohio  St.  183,  190;   Swineford 

'"'See  ante,  §§  496,  497  (408,  409).  v.    Franklin    County,    73    Mo.    279; 

=1  Manuel  v.  Cumberland  County,  Reardon   v.    St.    Louis   County,    36 

98  N.  Car.  9,  3  S.  B.  829;  Threadgill  Mo.     555;     Hannon     v.     St.     Louis 

V.  Anson  County,  99  N.  Car.  352,  6  County,  62  Mo.  313;    Crowell  v.  So- 

S.  E.  189;   Pfefferle  v.  Lyon  County,  noma  County,  25  Cal.  318;   Board  v. 

39  Kan.  432,  18  Pac.  506;   Larkin  v.  Daily,  132  Ind.  73,  31  N.  B.  531  (cit- 

Saginaw    County,    11    Mich.    88,    82  ing  text) ;  Carter  v.  Wilds,  8  Houst. 

Am.    Dec.    63;    Hedges   v.   Madison  (Del.)    14,   31  Atl.   715.     See  also. 
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nicipal  corporation  would  be  held  liable  in  most  Jurisdictions.  It  is 
the  doetriae  of  many  of  the  cases  that  counties  have  no  mandatory 
duties  and  are  under  no  liabilities,  except  such  as  are  created  and  im- 
posed upon  them  by  express  statutory  provisions.^''  In  accordance  with 
the  prevailing  doctrine,  it  was  held  that  a  county  is  not  liable  for  the 
negligence  of  a  person  engaged  in  work  upon  one  of  the  highways 
owned  by  the  county.''^  So,  too,  it  has  been  held  that  a  county  is  not 
liable  for  wrongfully  closing  a  highway."*  It  follows  from  the  prin- 
ciple declared  by  the  decided  cases  that  the  liability  of  a  county  cannot 
be  inferred  from  the  fact  that  a  statute  invests  a  county  with  authority 
to  perform  a  designated  duty  and  provides  it  with  means  to  discharge 
the  duty  imposed  upon  it."^  Where  a  county  is  not  charged  with  the 


Schmurr  v.  Huntington  County,  22 
Ind.  App.  188,  53  N.  E.  425;  Mill- 
wood V.  De  Kalb  County,  106  Ga. 
743,  32  S.  E.  577;  Lindley  v.  Polk 
County,  84  Iowa  308,  50  N.  W.  975; 
Hite  v.  Whitley  County,  91  Ky.  168, 
15  S.  W.  57,  12  Ky.  L.  764,  11  L.  R. 
A.  122;  Markey  v.  Queen's  County, 
154  N.  Y.  675,  49  N.  B.  71,  39  L.  R. 
A.  46n.  A  county  was  held  not  lia- 
ble for  a  defective  sidewalk  in  Clark 
v.  Lincoln  County,  1  Wash.  518,  20 
Pac.  576,  nor  is  it  liable  for  injury 
caused  by  the  fall  of  a  dead  tree 
standing  near  the  road.  Watkins  v. 
County  Court,  30  W.  Va.  657,  5  S.  E. 
654. 

=^Threadgill  v.  Anson  County,  99 
N.  Car.  352,  6  S.  E.  189;  Watkins  v. 
County  Court,  30  W.  Va.  657,  5  S.  E. 
654;  Kincaid  v.  Hardin  County,  53 
Iowa  430,  5  N.  W.  589,  36  Am.  Rep. 
236;  Young  v.  Commissioners,  2 
Nott.  &  M.  (S.  Car.)  537;  Wood  v. 
Tipton  County,  7  Baxter  (Tenn.) 
112,  82  Am.  Rep.  561;  Navasota  v. 
Pearce,  46  Tex.  525,  26  Am.  Rep. 
279;  Mower  v.  Leicester,  9  Mass. 
247,  6  Am.  Dec.  63;  Cooley  v.  Free- 
holders, 27  N.  J.  L.  415;  King  v.  St. 
Landry,  12  La.  Ann.  858;  Tritz  v. 
Kansas  City,  84  Mo.  632;  Covington 
County  V.  Kinney,  45  Ala.  176; 
Selma  v.  Perkins,  68  Ala.  145; 
Granger  v.  Pulaski  County,  26  Ark. 
37;  Crowell  v.  Sonoma  Co.,  25  Cal. 
313;  Ward  v.  Hartford,  12  Conn. 
404;  Scales  v.  Chattahoochee  Coun- 
ty,  41  Ga.   225;    Symonds  v.   Clay 


County,  71  111.  355;  Marion  County 
V.  Riggs,  24  Kan.  255;  Dosdall  v. 
County  of  Olmstead,  30  Minn.  96,  14 
N.  W.  458,  44  Am.  Rep.  185;  Sutton 
V.  Police  Board,  41  Miss.  236;  Loril- 
lard  V.  Monroe  County,  11  N.  Y.  392, 

62  Am.  Dec.  120n;  Wheatley  v. 
Mercer,  9  Bush  (Ky.)  704;  Ala- 
mango  v.  Albany  County,  25  Hun  (N. 
Y.)  551;  Treadwell  v.  Commission- 
ers, 11  Ohio  St.  183;  Browning  v. 
City  of  Springfield,  17  111.  143,  63 
Am.  Dec.  345;  Perry  v.  Worcester, 
6  Gray  (Mass.)  544,  66  Am.  Dec. 
431;   Savage  v.  Bangor,  40  Me.  176, 

63  Am.  Dec.  658.  See  also,  Jones 
V.  Franklin  County,  130  N.  Car.  451, 
42  S.  E.  144;  Alexander  v.  Brady, 
61  Ohio  St.  174,  55  N.  E.  173;  Silver 
V.  Board  of  Com'rs  of  Clay  County, 
76  Kan.  228,  91  Pac.  55. 

=°Fry  V.  County  of  Albemarle,  86 
Va.  195,  9  S.  E.  1004,  19  Am.  St.  879. 
See  algo.  Downing  v.  Mason  County, 
87  Ky.  208,  8  S.  W.  264,  10  Ky.  L. 
105,  12  Am.  St.  473;  Walter  v.  Wi- 
comico County  Com'rs,  35  Md.  385. 
But  this  doctrine  has  been  denied. 
Reardon  v.  St.  Louis  County,  36  Mo. 
555.  And  see  Coburn  v.  San  Mateo 
County,  75  Fed.  520;  Barfield  v.  Ma- 
con County,  109  Ga.  386,  34  S.  E. 
596. 

"Turnpike  Co.  v.  Davidson,  14 
Lea  (Tenn.)  73.  See  also,  Coffey 
County  Com'rs  v.  Venard,  10  Kan. 
95. 

^'In  discussing  the  subject  of 
bridges  we  have  shown  that  the  pre- 
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duty  of  maintaining  highways  in  a  safe  condition  for  travel,  or  is  not 
provided  with  means  for  performing  such  a  duty,  there  can  he  no  lia- 
bility, no  matter  which  of  the  two  conflicting  views  be  adopted,"*  for 
the  essential  element  of  liability,  even  on  the  part  of  a  municipal  cor- 
poration, is,  that  the  duty  should  be  imposed  by  law,  and  the  law  should 
confer  upon  the  corporation  authority  to  secure  means  to  enable  it  to 
perform  that  duty. 

§  536.  (446)  Statutes  imposing  liability  upon  counties. — Statutes 
imposing  a  liability  upon  counties  have  generally  received  a  very  strict 
construction,  and  there  is  a  manifest  reluctance  on  the  part  of  the 
courts  to  depart  from  the  common-law  rule,  notwithstanding  the  great 
difference  between  the  powers  and  duties  of  American  and  English 
counties.  In  this  respect  the  much  lauded  quality  of  the  unwritten 
law  to  adapt  itself  to  the  changes  wrought  by  progress  has  not  found 
a  very  striking  illustration.  In  accordance  with  the  general  disposition 
to  strictly  construe  statutes  creating  a  liability,  it  has  been  held  that 
a  county  is  not  liable  for  negligence  in  operating  a  ferry  used  instead  of 
a  bridge,  although  the  statute  imposes  upon  it  a  liability  for  a  negli- 
gent breach  of  duty  respecting  bridges."^ 

§  637.  (447)  Townships  and  load  districts. — ^Townships  and  road 
districts,  as  a  general  rule,  possess  much  more  limited  authority  than 
counties,  and,  with  stronger  reason  than  in  the  case  of  counties,  it 
may  be  affirmed  of  them  that  they  are  not  liable,  in  the  absence  of  a 
statute,  for  a  failure  to  maintain  roads  in  a  safe  condition  for  travel. 
The  general  rule  declared  by  the  adjudged  cases  is  that  quasi-corpora- 
tions of  this  class  are  not  liable  unless  expressly  made  so  by  statute.''^ 

valUng  doctrine  is  opposed  by  many  Strawberry  Hill,  74  Iowa  644,  38  N. 
well-reasoned  cases  and  by  many  W.  321.  See  also.  Commonwealth  v. 
eminent  text  writers.  Ante,  Ch.  III.  Commissioners  (Pa.),  17  Atl.  905. 
See  also.  Board  of  Com'rs  of  Jasper  ^Abbett  v.  Board,  114  Ind.  61,  16 
County  V.  Allman,  142  Ind.  573,  42  N.  B.  127;  Board  of  Com'rs  of  Car- 
ls'. E.  206,  39  L.  R.  A.  58n,  collect-  roll  County  v.  Bailey,  122  Ind.  46, 
ing  most  of  the  authorities  upon  the  23  N.  E.  672. 

subject    and    overruling    prior    In-  "  Arline  v.  Laurens  County,  77  Ga. 

diana    decisions    to    the    contrary;  249;    Chick  v.  Newberry  &c.  Coun- 

also  authorities  cited  by  states  in  7  ties,  27  S.  Car.  419.    For  a  reference 

Am.  &  Eng.  Bncy.  of  Law  (2d  ed.),  to  such  statutes  and  decisions  there- 

950.     The  general  doctrine  was  ap-  under,  see  7  Am.  &  Eng.  Encyc.  of 

plied  to  a  township  in  Plymouth  Tp.  Law  (2d  ed.),  952. 

V.  Graver,  125  Pa.  St.  24,  17  Atl.  249,  "  Borough   of   North   Lebanon  v. 

11   Am.    St.    867.     See   Fowler   v.  Arnold,  47  Pa.  St.  488;  Miller  v.  Mc- 
38 — Elliott  R.  and  S. 
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There  is  some  conflict  upon  the  question  whether  a  private  action  can 
be  maintained  against  officers  of  the  class  of  corporations  under  imme- 
diate mention,  but  the  weight  of  authority  is  that  a  private  action 
cannot  be  maintained  by  an  individual  although  he  has  suffered  a 
special  injury.^'  In  a  recent  case/"  however,  the  supreme  court  of 
Wisconsin  held  that  a  hoard -of  street  commissioners  of  a  city,  who 
themselves  undertook  to  construct  a  bridge,  instead  of  letting  the  work 
to  a  contractor,  were  personally  responsible  to  one  who  sustained  an 
injury  from  the  negligence  of  their  employes.  A  distinctioii  was  drawn 
by  the  court  between  a  case  wherein  officers  were  engaged  in  discharg- 
ing a  public  duty  and  a  case  where  the  officers  undertook  the  ministe- 
rial work. 

§  538.  (448)  Public  corporation  not  liable  where  duty  is  govern- 
mental.— ^Where  a  public  corporation  is  selected  and  employed  as  an 
agent  of  the  state  to  perform  a  duty  pertaining  to  purely  state  affairs, 
whether  it  be  a  city  or  a  county,  it  cannot  be  liable  to  private  action. 
The  reason  for  this  is  not  far  to  seek.  In  discharging  such  a  state  duty. 


Williams,  50  Ala.  427,  20  Am.  Rep. 
237;  Waltham  v.  Kemper,  55  111. 
346,  8  Am.  Rep.  652;  Flori  v.  St. 
Louis,  69  Mo.  341,  33  Am.  Rep.  504; 
Yeager  v.  Tippecanoe  Tp.,  81  Ind. 
46;  Altnow  v.  Town  of  Sibley,  30 
Minn.  186,  14  N.  W.  877,  44  Am.  Rep. 
191;  Com'rs  of  Niles  v.  Martin,  4 
Mich.  557,  69  Am.  Dec.  333;  Lane  v. 
Woodbury,  58  Iowa  462;  Blgelow  v. 
Randolph,  14  Gray  (Mass.)  541; 
Board  v.  Noblesville  Tp.,  4  Ind.  App. 
145,  30  N.  B.  155,  156  (citing  text). 
See  also,  Posey  Tp.  v.  Senour,  42 
Ind.  App.  580,  86  N.  E.  440.  Com- 
pare Monk  v.  Town  of  New  Utrecht, 
104  N.  Y.  552,  11  N.  E.  268,  with 
Clapper  v.  Town  of  Waterford,  131 
N.  Y.  382,  30  N.  E.  240,  and  see  Dal- 
ton  V.  Upper  Tyrone  Tp.,  137  Pa.  St. 
18,  20  Atl.  637.  See  for  definition  of 
"town"  in  Wisconsin  and  its  rela- 
tion to  the  county,  Chicago  &c.  R. 
Co.  V.  Town  of  Oconto,  50  Wis.  189, 
6  N.  W.  607,  36  Am.  Rep.  840n.  In 
Westgate  v.  Adrian  Tp.,  —  Mich. 
— ,  126  N.  W.  422,  it  is  held  that  a 
right  of  action  against  a  township 
for  damages  for  injury  received  up- 
on a  highway  being  purely  statutory 


the  legislature  may  abridge  or  even 
abolish  it. 

"^Hutson  V.  City  of  New  York,  5 
Sandf.  (N.  Y.)  289;  Weet  v.  Trus- 
tees, 16  N.  Y.  161n;  Hickcock  v. 
Trustees,  16  N.  Y.  161n;  Garling- 
house  V.  Jacobs,  29  N.  Y.  297,  303; 
Gould  V.  Booth,  66  N.  Y.  62.  Com- 
pare Smith  V.  Wright,  24  Barb.  (N. 
Y.)  170;  Robinson  v.  Chamberlain, 
34  N.  Y.  389,  90  Am.  Dec.  713n; 
Hover  v.  Barkhoof,  44  N.  Y.  113; 
Adsit  V.  Brady,  4  Hill  (N.  Y.)  630, 
40  Am.  Dec.  305;  Babcock  v.  Gifford, 
29  Hun  (N.  Y.)  186;  Wrightsel  v. 
Fee,  76  Ohio  St.  529,  81  N.  E.  975,  13 
L.  R.  A.  (N.  S.)  233n. 

"Robinson  v.  Rohr,  73  Wis.  436, 
40  N.  W.  668,  9  Am.  St.  810,  2  L.  R. 
A.  366.  In  support  of  its  ruling  the 
court  cited  Wallace  v.  City  of  Men- 
asha,  48  Wis.  79,  4  N.  W.  101,  33 
Am.  Rep.  804;  Uren  v.  Walsh,  57 
Wis.  98,  14  N.  W.  902;  Peck  v. 
Cooper,  112  111.  192,  54  Am.  Rep. 
231n.  See  also,  Webster  v.  White, 
8  S.  Dak.  479,  66  N.  W.  1145;  John- 
son V.  City  of  Somerville,  195  Mass. 
370,  81  N.  E.  268,  10  L.  R.  A.  (N.  S.) 
715. 
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it  stands  in  the  place  of  the  state  as  its  instrument  or  agent.*^  To  this 
extent  the  authorities  are  harmonious,  but  there  is  a  divergence  when 
the  question  concerns  purely  local  affairs,  as  roads  and  bridges,  for  a 
distinction  is  at  this  point  made  by  many  of  the  cases  between  munici- 
pal corporations  and  quasi-corporations.^^ 

§  539.  (449)  Municipal  corporation — Definition  and  description. — 

The  term  "municipal  corporation"  has  been  variously  defined.^^  By 
some  of  the  authorities  a  municipal  corporation  is  said  to  be  "A  division 
of  a  state  for  governmental  purposes,"  but  this  definition  is  too  broad, 
since  it  includes  counties  and  townships  as  well  as  cities  and  incorpo- 
rated towns;  other  authorities  define  the  term  "municipal  corpora- 
tion" as  "a  political  division  of  the  state  for  the  convenient 
administration  of  the  government."  Again,  a  municipal  corporation  is 
described  as  an  "incorporated  town."  Judge  Dillon  says:  "The 
primary  and  fundamental  idea  of  a  municipal  corporation  is  an  agency 
to  regulate  and  administer  the  internal  concerns  of  a  defined  locality 
in  matters  peculiar  to  the  place  incorporated,  or  at  all  events  not 
common  to  the  state  or  public  at  large."^*  It  is  evident  that  no  one 


"^  Maxmilian  v.  New  York,  62  N. 
Y.  160,  20  Am.  Rep.  468;  Benton  v. 
Boston  City  Hospital,  140  Mass.  13, 
1  N.  E.  836,  54  Am.  Rep.  436;  Pru- 
den  v.  Grant  County,  12  Ore.  308; 
Walker  v.  Wasco  County  (Ore.),  19 
Pac.  81;  Edgerly  v.  Concord,  62  N. 
H.  8,  13  Am.  St.  533;  Goddard  v. 
Inhabitants  of  Harpswell,  84  Me. 
499,  24  Atl.  958,  30  Am.  St.  373,  and 
note.  See  also,  Udkin  v.  City  of 
New  Haven,  80  Conn.  291,  68  Atl. 
253,  14  L.  R.  A.  (N.  S.)  868;  Judson 
V.  Borough  of  Winsted,  80  Conn.  384, 
68  Atl.  999,  15  L.  R.  A.  (N.  S.)  91; 
Schwalk's  Admr.  v.  Louisville,  — 
Ky.  — ,  122  S.  W.  860. 

"We  have  discussed  the  general 
question  in  Chapter  III.  See  also, 
Parrish  v.  City  of  Huntington,  57 
W.  Va.  286,  50  S.  E.  416,  419,  citing 
text  and  holding  city  liable  to  one 
injured,  without  fault  on  his  part, 
by  its  failure  to  keep  a  sidewalk 
reasonably  safe. 

'^  Kilgore  v.  Magee,  85  Pa.  St.  401, 
411;  New  Orleans  v.  Clark,  95  U.  S. 
644,  24  L.  ed.  521;  State  v.  Parsons, 
40  N.  J.  L.  1,  4;   People  v.  Morris, 


13  Wend.  (N.  Y.)  325;  People  v. 
Hurlbut,  24  Mich.  44,  9  Am.  Rep. 
103;  Heller  v.  Stremmel,  52  Mo. 
309;  State  v.  Lefflngwell,  54  Mo. 
458;  Norton  v.  Peck,  3  Wis.  714; 
East  Tennessee  University  v.  Knox- 
ville,  6  Baxt.  (Tenn.)  166;  Coyle  v. 
Mclntire,  7  Houst.  (Del.)  44,  30  Atl. 
728,  40  Am.  St.  109,  and  note;  Cook 
V.  Port  of  Portland,  20  Ore.  580,  27 
Pac.  263,  264,  13  L.  R.  A.  533n.  See 
also,  Treadway  v.  Schnauber,  1  Dak. 
236,  46  N.  W.  464;  City  of  Covington 
V.  District  of  Highlands,  113  Ky. 
612,  621,  68  S.  W.  669,  24  Ky.  L.  433; 
Coyle  V.  Mclntyre,  7  Houst.  (Del.) 
44,  30  Atl.  728,  40  Am.  St.  109. 
While  the  definitions  given  do  not 
disclose  a  substantial  difference  be- 
tween a  county  and  a  municipal  cor- 
poration, it  is  evident  from  the  prac- 
tical effect  of  the  many  decisions 
that  the  courts  have  generally  as- 
sumed that  a  municipal  corporation 
is  a  more  compact  and  perfect  cor- 
poration than  a  county. 

=^1  Dillon  Munlc.  Corp.  (3d  ed.), 
§  21.  The  fundamental  idea  of  a 
municipal   corporation   is,   we  ven- 
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of  these  definitions  or  descriptions  gives  any  feature  that  essentially 
distinguishes  a  county  from  a  municipal  corporation,  and  it  is  scarcely 
too  much  to  say  that  none  can  be  framed  that  will  clearly  or  fairly 
exhibit  a  distinguishing  feature,  for  all  such  public  corporations  agree 
in  their  essence,  and  that  is,  that  they  are  governmental  subdivisions. 
All  other  matters  of  difference  are  merely  accidental,  or,  at  most,  non- 
essential. The  rule  which  exempts  one  class  of  govermnental  corpora- 
tions from  liability,  and  fastens  it  upon  another  where  the  statutes  are 
the  same  as  to  the  character  of  the  duty  and  the  means  of  performing 
it,  must  be  an  arbitrary  one,  since  it  is  quite  impossible  to  find  any  dif- 
ference sufficient  to  create  a  distinction. 

§  540.  (450)  Legislative  control  of  highways — ^Delegation  to  mu- 
nicipality.— ^"The  legislature  of  the  state,"  says  Judge  Dillon,  "repre- 
sents the  public  at  large,  and  has  full  and  paramount  authority  over 
all  public  ways  and  public  places."*"  But  the  legislature,  instead  of 
exercising  this  authority  directly,  usually  confers  upon  the  local  or 
municipal  authorities  the  power  to  control  and  regulate  the  roads  and 


ture  to  suggest,  to  supply  the  citi- 
zens of  a  locality  with  the  means 
of  exercising  the  right  of  local  self- 
government.  See  Langley  v.  City 
Council  of  Augusta,  118  Ga.  590,  594, 
45  S.  E.  486,  98  Am.  St.  133;  Phila- 
delphia V.  Fox,  64  Pa.  St.  169,  180; 
Bast  Tennessee  Univ.  v.  Knoxville, 
6  Baxt.  (Tenn.)  166,  171;  State  v. 
Denny,  118  Ind.  882,  21  N.  B.  252,  4 
L.  R.  A.  79n;  State  v.  Barker,  116 
Iowa  96,  89  N.  W.  204,  93  Am.  St. 
222,  57  L.  R.  A.  244;  In  re  Acker- 
man,  6  Cal.  App.  5,  91  Pac.  429; 
Grennan  v.  Carson,  —  Okla.  — ,  107 
Pac.  925.  How  far  the  legislature 
may  go  in  restricting  the  inherent 
rights  of  free  citizens  who  dwell  in  a 
town  or  city  is  a  question  of  much 
interest  and  difficulty,  but  it  is  not 
within  the  scope  of  our  -work.  See 
Cooley  Const.  Lim.,  293.  Political 
or  governmental  powers  are  exer- 
cised by  municipalities  as  repre- 
sentatives of  the  sovereign!  Sher- 
man V.  Parish  of  Vermillion,  51  La. 
Ann.  880,  25  So.  538;  Bastman  v. 
Meredith,  36  N.  H.  284,  72  Am.  Dec. 
302;  Lewis  v.  City  of  New  Orleans, 
12  La.  Ann.  190;  Stewart  v.  City  of 
New  Orleans,  9  La.  Ann.  461,  61  Am. 
Dec.  218. 


"2  Dillon  Munic.  Corp.,  §  656. 
See  also,  Portland  &c.  R.  Co.  v. 
Portland,  14  Ore.  188,  58  Am.  Rep. 
299;  O'Connor  v.  Pittsburgh,  18  Pa. 
St.  187;  West  Chicago  Park  Com'rs 
V.  McMullen,  134  111.  170,  25  N.  E. 
676,  10  L.  R.  A.  215n;  ante,  Ch. 
XXI.  The  text  is  cited  with  ap- 
proval in  the  following  cases:  Lowe 
V.  Board,  156  Ind.  163,  59  N.  E.  466, 
467;  Davern  v.  Board,  34  Ind.  App. 
44,  72  N.  B.  268,  269.  In  White  Oak 
Coal  Co.  V.  City  of  Manchester,  109 
Va.  749,  64  S.  B.  944,  132  Am.  St.  943, 
944,  it  is  said:  "The  general  princi- 
ple is  well  recognized,  that  the  high- 
ways of  the  commonwealth,  whether 
urban  or  rural,  belong  primarily  to 
the  public;  and  that  the  absolute 
dominion  over  them  is  lodged  in  the 
legislature.  It  is  true  the  control 
of  streets  is  commonly  delegated  to 
the  municipalities  in  which  they  are 
located,  in  such  measure  as  the  leg- 
islature sees  fit  to  bestow.  Never- 
theless, the  use  of  them  remains  in 
the  public  at  large,  subject  only  to 
such  limitations  as  the  municipali- 
ties are  authorized  by  law  to  im- 
pose." 
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streets  within  their  Jurisdiction.'*  The  powers  thus  granted  are  gen- 
erally very  extensive,  especially  where  cities  are  concerned.  Just  how 
far  these  powers  extend,  in  any  particular  case,  must  be  determined 
from  the  city  charter  or  legislative  enactment  by  which  the  authority 
is  conferred.'' 

§  541.  (451)  Power  to  lay  out,  r^fulate  and  improve  streets. — It 

may  be  stated  generally,  however,  that  "the  authority  to  open,  care  for, 
regulate  and  improve  streets,  taken  in  connection  with  the  other  powers 
usually  granted,  gives  to  municipal  corporations  all  needed  authority 
to  keep  the  streets  free  from  obstructions,  and  to  prevent  improper  use, 
and  to  ordain  ordinances  to  this  end.'"'     Thus,  a  general  power 


"Barnes  v.  District  of  Columbia, 
91  U.  S.  540,  23  L.  ed.  440;  Trans- 
portation Co.  V.  Cliicago,  99  U.  S. 
635,  25  L.  ed.  336;  Sinton  v.  Ash- 
bury,  41  Cal.  625;  ante,  Ch.  XXI; 
Lowe  V.  Board,  156  Ind.  163,  59  N. 
B.  466,  467  (citing  text  and  holding 
a  statute  constitutional  that  author- 
ized county  commissioners  on  peti- 
tion to  submit  the  question  ot  im- 
proving and  macadamizing  a  high- 
way to  the  voters  of  a  township); 
Kohlhof  V.  Chicago,  192  111.  249,  61 
N.  E.  446,  85  Am.  St.  335  (citing 
text) . 

"North  Pacific  &c.  Co.  v.  East 
Portland,  14  Ore.  3,  12  Pac.  4;  Bar- 
ter V.  Commonwealth,  3  P.  &  W. 
(Pa.)  253;  Commonwealth  v.  Rail- 
road Co.,  27  Pa.  St.  339,  67  Am.  Dec. 
471n;  Grand  Rapids  &c.  Co.  v.  Grand 
Rapids  &c.  R.  Co.,  33  Fed.  659;  Den- 
ver Circle  R.  Co.  v.  Nestor,  10  Colo. 
403,  15  Pac.  714.  See  generally. 
State  V.  Board,  100  Minn.  150,  110 
N.  W.  1121,  9  L.  R.  A.  (N.  S.)  1045n; 
Anderson  v.  Lower  Marion  Tp.,  217 
Pa.  St.  369,  66  Atl.  1115.  See,  as  to 
how  far  the  legislature  may  go  in 
authorizing  a  city  to  take  property 
or  act  in  laying  out  and  constructing 
streets  and  the  limitation  to  public 
use,  In  re  Opinion  of  Justices,  — 
Mass.  — ,  91  N.  E.  405;  In  re  Opin- 
ion of  Justices,  —  Mass.  — ,  91  N.  E. 
578;  and  City  of  Boston  v.  Talbott, 
—  Mass.  — ,  91  N.  E.  1015. 

^  Dillon  Munic.  Corp.,  §  680,  citing 
Philadelphia  v.  Philadelphia  &c.  R. 
Co.,  58  Pa.  St.  253;   Commonwealth 


V.  Brooks,  99  Mass.  434;  Dudley  v. 
Frankfort,  12  B.  Mon.  (Ky.)  610, 
617;  Sinton  v.  Ashbury,  41  Cal.  525; 
Toledo  &c.  R.  Co.  v.  Chenoa,  43  111. 
209;  Illinois  Central  R.  Co.  v.  Ga- 
lena, 40  111.  344;  Terre  Haute  v. 
Turner,  36  Ind.  522.  To  same  effect 
are  Janesville  v.  Milwaukee  &c.  R. 
Co.,  7  Wis.  484;  Commonwealth  v. 
Elliott,  121  Mass.  367;  Palmer  v. 
Way,  6  Colo.  106;  Baker  v.  Normal, 
81  111.  108;  State  v.  Taylor,  59  Md. 
338;  Mutual  Union  Telegraph  Co.  v. 
Chicago,  16  Fed.  309;  St.  Paul  v. 
Traeger,  25  Minn.  248,  33  Am.  Rep. 
462;  State  v.  Smith,  103  N.  Car. 
403,  9  S.  B.  435.  In  the  case  last 
cited  an  ordinance  requiring  citi- 
zens to  work  on  streets  was  held 
valid.  And  in  Village  of  Carthage 
V.  Frederick,  122  N.  Y.  268,  25  N.  B. 
480,  19  Am.  St.  490,  10  L.  R.  A.  178n, 
and  Inhabitants  of  Clinton  v.  Welch, 
166  Mass.  133,  43  N.  E.  1116,  it  ia 
held  that  a  city  may  pass  an  ordi- 
nance compelling  abutters  to  remove 
snow  and  ice.  And  to  the  same  ef- 
fect is  State  V.  McCrillis,"  28  R.  I. 
165,  66  Atl.  301,  9  L.  R.  A.  (N.  S.) 
635;  and  see  post,  §  839  (656).  As 
to  shade  trees,  see  City  of  Mt.  Car- 
mer  V.  Shaw,  155  111.  37,  39  N.  B. 
584,  46  Am.  St.  311,  27  L.  R.  A.  580, 
and  note.  But  such  authority  does 
not  include  power  to  manufacture 
paving  brick.  Attorney-General  v. 
Common  Council  of  Detroit,  150 
Mich.  310,  113  N.  W.  1107,  121  Am. 
St.  625. 
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granted  to  a  city  to  lay  out  streets  implies  an  autHority  to  extend  a 
street  across  a  railroad.^*  So,  power  to  lay  out  a  highway  or  townway 
includes  the  power  to  lay  out  a  footway.*"  Sidewalks  may  he  improved 
under  authority  to  improve  streets.*^  General  authority  to  construct  or 
not  to  construct  sidewalks  on  all  streets  not  only  authorizes  their  con- 
struction on  streets  where  they  do  not  exist,  but  also  permits  their 
removal  where  they  already  exist.*^  Power  to  "open  and  extend  streets" 
includes  the  power  to  jconstruct.*^  And  power  to  regulate  and  improve 
streets  and  sidewalks  includes  the  power*  to  determine  their  width.** 
Authority  "to  lay  out,  open,  grade,  and  otherwise  improve  the  streets 
and  keep  them  in  repair,"  empowers  the  city  to  establish  the  grade  of 
streets  and  to  require  the  owners  of  lots  in  constructing  sidewalks  to 
make  them  conform  thereto,  without  petition  from  the  property- 
owners.*^  But  it  has  been  held  that  authority  to  order  a  street  to  be 
"graded  and  paved"  does  not  authorize  an  ordinance  for  the  grading  of 
a  street  without  paving.*^  It  has  also  been  held  that  persons  cannot  be 
compelled  by  ordinance  to  work  on  streets  when  no  express  power  is 
given  the  municipality  to  pass  such  an  ordinance,*'  and  that  power 


"'St.  Paul  &c.  R.  Co.  V.  Minne- 
apolis, 35  Minn.  141,  27  N.  W. 
500;  Hannibal  v.  Hannibal  &c.  R. 
Co.,  49  Mo.  480;  Hannibal  v. 
Winchell,  54  Mo.  172;  Pittsburg  &c. 
R.  Co.  V.  City  of  Chicago,  159  111. 
369,  42  N.  E.  781. 

"  Boston  &c.  R.  Co.  v.  Boston,  140 
Mass.  87,  2  N.  E.  943. 

«Taber  v.  Grafmiller,  109  Ind. 
206,  9  N.  E.  721.  See  also,  Kohlhof 
V.  Chicago,  192  111.  249,  61  N.  E.  446, 
85  Am.  St.  335  (citing  text).  But 
compare  People  v.  Klehm,  238  111. 
89,  87  N.  E.  119.  Side  filling  and 
seeding  with  grass  held  not  author- 
ized as  sidewalk  improvement  in 
People  V.  Patton,  22S  111.  379,  79  N. 
E.  51,  and  People  v.  Field,  197  111. 
568,  64  N.  E.  544. 

"Attorney-General  v.  Boston,  142 
Mass.  200,  7  N.  E.  722.  See  Winter 
v.  Montgomery,  83  Ala.  589,  3  So. 
235.  So  they  may  be  narrowed  un- 
der such  a  power.  Town  of  Marion 
V.  Skillman,  127  Ind.  130,  26  N.  E. 
676,  11  L.  R.  A.  55n.  And  a  part 
may  be  vacated  under  a  general 
power  to  lay  out,  improve  and  va- 
cate.   Mt.  Carmel  v.  Shaw,  155  111. 


37,  39  N.  E.  584,  46  Am.  St.  311,  27 
L.  R.  A.  580. 

"  Matthiessen  &c.  Sugar  Co.  v.  Jer- 
sey City,  26  N.  J.  Eq.  247. 

"  State  v.  Morristown,  33  N.  J.  L. 
57;  Town  of  Marion  v.  Skillman, 
127  Ind.  130,  26  N.  E.  676,  11  L.  R. 
A.  55n;  Commonwealth  v.  Borough 
of  Beaver,  171  Pa.  St.  542,  33  Atl. 
112.  The  text  is  quoted  with  ap- 
proval in  Pence  v.  Bryant,  54  W. 
Va.  263,  46  S.  E.  275,  276,  but  the 
ordinance  reducing  the  width  was 
held  void  for  uncertainty.  The  city 
can  not,  in  taking  land  for  widening 
a  highway,  take  additional  land  for 
mere  speculative  purposes.  In  re 
Opinion  of  Justices,  —  Mass.  — ,  91 
N.  E.  578.  But  compare  City  of  Bos- 
ton V.  Talbot,  —  Mass.  — .  91  N.  E. 
1015. 

«  Burr  V.  Town  of  New  Castle,  49 
Ind.  322. 

"Taylor  v.  Patton,  160  Ind.  4,  66 
N.  E.  91.  This  decision  may  be 
strictly  correct,  but  it  seems  rather 
narrow. 

"  Town  of  Winnfleld  v.  Long,  122 
La.  697,  48  So.  155. 
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given  to  a  parish  to  require  persons  to  work  on  public  roads  does  not 
authorize  a  city  or  town  to  compel  citizens  to  do  so.*' 

§  542.  (452)  Regnltting  driving  and  speed  of  trains. — Under  other 
special  clauses  in  city  charters,  coupled  with  a  "general  welfare"  clause, 
it  has  been  held  that  cities  have  the  power  to  prohibit  fast  driving,"* 
to  prohibit  the  stopping  of  teams  and  carriages  on  cross-walks,°°  to 
prohibit  the  leaving  of  horses  in  streets  or  alleys,^"^  to  regulate  the 
speed  of  trains,^^  and,  in  short,  to  do  almost  anything  proper  and 
necessary  to  protect  the  public  in  the  use  of  the  streets.^''  But  it  has 
been  held  that  a  city  cannot  set  apart  a  boulevard  and  prohibit  any 


^  Town  of  Farmervllle  v.  Mathews, 
120  La.  102,  44  So.  999. 

"Nealis  v.  Hayward,  48  Ind.  19; 
United  States  Brewing  Co.  v.  Stol- 
tenberg,  211  III.  531,  71  N.  E.  1081; 
Commonwealtli  v.  CrowinsMeld,  187 
Mass.  221,  72  N.  E.  963,  68  L.  R.  A. 
245.  But  see  State  v.  Sheppard,  64 
Minn.  287,  67  N.  W.  62,  36  L.  R.  A. 
305n. 

™  Commonwealth,  v.  Derby,  162 
Mass.  18S,  38  N.  E.  440. 

■"aWells  V.  Mt.  Olivet,  126  Ky.  131, 
102  S.  W.  1182,  31  Ky.  L.  576,  11  L. 
R.  A.  (N.  S.)  1080.  It  is  very  clear 
that  leaving  horses  unhitched  can 
be  prohibited,  and  in  the  above  case 
the  court  went  even  further. 

"^  Grube  v.  Missouri  Pac.  R.  Co.,  98 
Mo.  330,  11  S.  W.  736,  14  Am.  St. 
645,  4  L.  R.  A.  776n;  Whitson  v. 
City  of  Franklin,  34  Ind.  392;  Cleve- 
land &c.  R.  Co.  v.  Harrington,  131 
Ind.  426,  30  N.  E.  37;  Richmond  &c. 
R.  Co.  V.  Richmond,  96  U.  S.  521,  24 
L.  ed.  734;  Chicago  &c.  R.  Co.  v. 
Haggerty,  67  111.  113;  Donnaher  v. 
State,  8  Sm.  &  M.  (Miss.)  649;  Buf- 
falo &c.  R.  Co.  V.  Buffalo,  5  Hill  (N. 
Y.)  209;  Knobloch  v.  Chicago  &c.  R. 
Co.,  31  Minn.  402,  18  N.  W.  106;  El- 
liott Railroads,  §§  668,  670,  1082. 
And  an  ordinance  regulating  the 
speed  of  street  cars  has  been  applied 
to  territory  afterwards  taken  in. 
Deneen  v.  Houghton  Co.  St.  Ry.  Co., 
150  Mich.  235,  113  N.  W.  1126. 

''"Shelton  v.  Mobile,  30  Ala.  540, 
68  Am.  Dec.  143;  Pedrick  v.  Bailey, 
12  Gray  (Maae.)  161;  Hawley  v. 
Harrall,    19    Conn.    142;    Common- 


wealth V.  Curtis,  9  Allen  (Mass.) 
266;  Nagle  y.  Augusta,  5  Ga.  546; 
Brooklyn  v.  Breslin,  57  N.  Y.  591; 
Metropolitan  Board  v.  Heister,  37 
N.  Y.  661;  Wood  v.  Mears,  12  Ind. 
515,  74  Am.  Dec.  222;  Lowell  v. 
Simpson,  10  Allen  (Mass.)  88; 
Mayor  of  Baltimore  v.  Baltimore 
&c.  Co.,  166  U.  S.  673,  41  L.  ed.  1160, 
17  Sup.  Ct.  696;  New  Orleans  &c. 
Co.  V.  Hart,  40  La.  Ann.  474,  8  Am. 
St.  544;  Nixon  v.  Biloxi  (Miss.),  5 
So.  621.  In  New  York  it  has  been 
held  that  an  awning  erected  upon 
and  over  a  sidewalk  was  a  public 
nuisance  which  the  authorities 
might  abate,  whether  erected  with 
or  without  their  permission.  Far- 
rell  V.  City  of  New  York,  5  N.  Y. 
S.  672.  Compare  Hoey  v.  Gilroy,  129 
N.  Y.  132,  29  N.  E.  85.  It  has  also 
been  held  that  the  exhibition  of  a 
stallion  on  a  street  may  be  declared 
a  nuisance  by  a  municipality.  State 
V.  lams,  78  Neb.  678,  111  N.  "W.  604, 
11  L.  R.  A.  (N.  S.)  736.  And  a  city 
may  regulate  or  prohibit  auction 
sales  and  the  like  in  the  streets. 
White  V.  Kent,  11  Ohio  St.  550; 
Caldwell  v.  Alton,  33  111.  416,  85  Am. 
Dec.  282n;  St.  Paul  v.  Traeger,  25 
Minn.  248,  33  Am.  Rep.  462;  Com- 
monwealth v.  Ellis,  158  Mass.  555, 
33  N.  E.  651.  And  see  Grafety  v. 
Rushville,  107  Ind.  502,  8  N.  E.  609, 
57  Am.  Rep.  128n.  So  it  may  deter- 
mine where  telegraph  or  telephone 
poles  and  wires  shall  be  placed. 
City  of  Marshfield  v.  Wisconsin  &c. 
Co.,  102  Wis.  604,  78  N.  W.  735,  44 
L.  R.  A.  565n.    See  also,  American 
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and  all  business  upon  the  property  fronting  thereon."^  It  has  been 
held,  on  the  other  hand,  however,  under  the  Illinois  statute,  that  a 
street  may  be  made  a  mere  pleasure  driveway  and  all  traffic  vehicles 
excluded  therefrom."* 

§  543.  (453)  Conflict  of  jurisdiction. — ^It  sometimes  happens  that 
two  different  bodies  attempt,  at  the  same  time,  to  exercise  control  over 
a  street  or  road.""  Townships  and  counties  generally  have  control  of 
their  own  roads  and  cities  are  usually  given  control  of  their  own 
streets,  yet  laws  are  frequently  enacted  which,  if  taken  literally,  would 
permit  the  one  to  invade  the  jurisdiction  of  the  other,  and  it  is  very 
difficult  in  such  cases  to  determine  just  when  that  jurisdiction  is  in- 
tended by  the  legislature  to  be  exclusive.  The  courts  seem,  however, 
to  have  favored  that  construction  of  the  statutes  which  leaves  to  each 
jurisdiction  the  exclusive  control  of  its  own  highways,  and  thus 
prevents  a  conflict  of  authority."'  Thus,  it  has  recently  been  held  by 
the  supreme  court  of  Illinois  that  "statutes  conferring,  in  general 
terms,  upon  commissioners  of  highways,  authority  to  construct  and 
maintain  roads  and  bridges  within  their  respective  towns,  will  not  be 
so  construed  as  to  authorize  its  exercise  within  the  territorial  limits 

&c.  Tel.  Co.  V.  Hess,  125  N.  T.  641.  App.  Dlv.    (N.  Y.)   13,  96  N.  Y.  S. 

26  N.  E.  919,  21  Am.  St.  764,  13  L.  1089. 

R.  A.  454n;  People  v.  Squire,  145  U.  » In  State  v.  "Winter  Park,  25  Pla. 

S.  175,  36  L.  ed.  666,  12  Sup.  Ct.  880.  371,  5  So.  818,  it  is  held  that  there 

''  City  of  St.  Louis  v.  Dorr,  145  cannot  be  two  municipal  corpora- 
Mo.  466,  41  S.  W.  1094,  46  S.  W.  tions  in  the  same  territory.  And  in 
976,  68  Am.  St.  575,  42  L.  R.  A.  686.  Postoria  v.  Fox,  60  Ohio  St.  340,  54 
See  also.  City  of  St.  Louis  v.  Hill,  N.  B.  370,  it  is  held  that  the  situs  of 
116  Mo.  527,  22  S.  W.  861,  21  L.  R.  a  city  partly  in  one  county  and 
A.  226;  City  of  Richmond  v.  Smith,  partly  in  another  is  in  the  county 
148  Ind.  294,  47  N.  E.  630.  It  was  In  which  the  municipal  offices  are 
held   that   this   could   not   be   done  located. 

even  by  the  legislature  without  no-  ™  Simon  v.  Northup,  27  Ore.  487, 

tice  or   compensation   to   the   land-  40  Pac.   560,  30   L.   R.   A.   171,  176 

owners.     See  also,  Goodfellow  Tire  (citing  text) ;    Nelson   v.   Board,   6 

Co.  V.  Comr's  of  Parks  (Mich.),  128  Colo.  App.  279,  40  Pac.  474   (citing 

N.  W.  410.     But  see  and  compare  text).     See  also,  In  re  Piscataway 

ante,  §  525  (437).  &c.  Public  Road,  54  N.  J.  L.  539,  24 

"Cicero  Lumber  Co.  v.  Town  of  Atl.  759;   Gallaher  v.  Head,  72  Iowa 

Cicero,  176   111.  9,  51  N.  B.  758,  42  173,  33  N.  W.  620;  Peoria  &c.  R.  Co. 

L.  R.  A.  696,  68  Am.  St.  155.     See  v.  People,  144  111.  458,  33  N.  B.  873; 

also,  Brodbine  v.  Revere,  182  Mass.  Blocker  v.   State,   72   Miss.   720,   18 

598,  66  N.  E.  607.    But  see  Ex  parte  So.  388.    This  statement  of  the  gen- 

Battis,  40  Tex.  Crim.  112,  48  S.  W.  eral  rule   Is   approved   in   State  v. 

513,  76  Am.  St.  708,  43  L.  R.  A.  863;  Childs,  109  Wis.  233,  85  N.  W.  374, 

State  v.  Waddell,  49  Minn.  500,  52  376  (citing  text),  but  it  was  applied 

N.  W.   213;    Peace  v.  McAdoo,  110  so   as  to  give  a  town  jurisdiction 
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of  incorporated  cities  and  villages  in  such  towns.""  Such,  also,  is  the 
rule  in  Tennessee,"*  and  Texas  ;°^  and  in  Indiana  it  has  been  held  that 
the  general  statutes  of  the  state,  in  relation  to  "public  highways,"  do 
not  apply  to  the  streets  and  alleys  of  an  incorporated  town  or  city,"" 
and  the  county  commissioners  have  no  power  or  authority  over  city 
streets  for  any  purpose  without  the  consent  of  the  city  authorities.'^ 
The  same  general  rule  has  been  applied  in  New  Jersey  and  other 
states  f'  and  in  Kentucky  it  has  been  held  that  public  roads  and  streets 
are  separate  and  distinct,  and  a  statute  prescribing  punishment  for 
the  erection  of  a  purpresture  on  the  one  will  not  be  extended  to  the 
other."*  Similar  rulings  have  been  made  under  statutes  regarding  the 
performance  of  labor  on  roads  and  highways."*  And  a  city  has  been 
held  to  have  the  right  to  recover  a  road  tax  from  the  county  where  the 
statute  gave  the  city  the  right  to  it.*"*  On  the  other  hand,  it  has  been 
held  that  a  county  may,  under  a  general  statute  authorizing  it  to  lay 

over  part  of  a  town  line  highway  in 
another  town,  under  the  particular 
statute  In  question.  See  also,  Oliver 
V.  Newberg,  50  Ore.  92,  91  Pac.  470. 

"  People  V.  Chicago  &c.  R.  Co.,  118 
111.  520,  8  N.  E.  824;  Gallaher  v. 
Head,  72  Iowa  173,  83  N:  "W.  620; 
Philbrick  v.  Town  of  University 
Place,  106  Iowa  352,  76  N.  W.  742. 

'^  Cowan's  Case,  1  Overt.  (Tenn.) 
311. 

»=  State  V.  Jones,  18  Tex.  874. 

»°  Common  Council  of  Indianapolis 
V.  Croas,  7  Ind.  9.  See  also.  City  of 
Indianapolis  v.  Higgins,  141  Ind.  1, 

40  N.  B.  671. 
"Tucker  v.  Conrad,  103  Ind.  349, 

2  N.  B.  803;  State  v.  Chicago  &c.  R. 
Co.,  151  Ind.  474,  51  N.  B.  914; 
Sparling  v.  Dwenger,  60  Ind.  72,  80. 
But  see  City  of  Indianapolis  v.  Hig- 
gins, 141  Ind.  1,  40  N.  B.  671. 

''  Cross  V.  Morristown,  18  N.  J.  Eq. 
305;  State  v.  Morristown,  33  N.  J. 
L.  57.  See  also.  In  re  Public  Road, 
54  N.  J.  L.  539,  24  Atl.  759;  Law  v. 
San  Francisco,  144  Cal.  384,  77  Pac. 
1014;    Shields  v.  Ross,  158  111.  214, 

41  N.  E.  985;  Anderson  v.  Endicutt, 
101  Ind.  539.  Gallaher  v.  Head,  72 
Iowa  173,  33  N.  W.  620;  Blocker  v. 
State,  72  Miss.  720,  18  So.  388;  Nor- 
wood V.  Gonzales  County,  79  Tex. 
218,  14  S.  W.  1057.  See  State  v. 
Town  of  Winter  Park,  25  Fla.  371,  5 
So.  818,  for  a  case  in  which  there 


were  rival  claimants  to  corporate 
existence  and  powers.  In  this  case 
It  was  said,  "the  object  of  such  a 
corporation  Is  the  good  government 
of  the  locality,  and,  obviously,  that 
cannot  be  attained  where  two  sepa- 
rate corporations  are  exercising  the 
same  jurisdiction." 

■"Clark  V.  Commonwealth,  14 
Bush  (Ky.)  166. 

«0'Kane  v.  Treat,  25  111.  458;  Fox 
V.  Rockford,  38  111.  451;  Ottawa  v. 
Walker,  21  111.  605,  74  Am.  Dec.  121; 
Ex  parte  Roberts  (Tex.),  11  S.  W. 
782;  Town  of  Farmerville  v. 
Mathews,  120  La.  102,  44  So.  999. 
See  Urban  and  Surburbau  Servi- 
tudes, Ch.  XX.  See  also,  Almand 
V.  Atlanta  &c.  R.  Co.,  108  Ga.  417, 
34  S.  B.  6,  11  (citing  text). 

"°City  of  Eugene  v.  Lane  County, 
50  Ore.  468,  93  Pac.  255.  And  in 
Jackson  v.  McHargue  (Ky.),  106  S. 
W.  871,  32  Ky.  L.  564,  where  a  road 
was  maintained  as  a  street  for  over 
twenty  years  and  the  county  never 
did  anything  nor  made  any  objec- 
tion, it  was  held  that  it  was  a  street 
for  the  improvement  of  which  the 
city  might  levy  a  special  assessment. 
See  also,  Foster  v.  Kansas  City,  114 
Mo.  App.  728,  90  S.  W.  751  (distin- 
guishing Downend  v.  City  of  Kansas 
City,  156  Mo.  60,  56  S.  W.  902,  51  L. 
R.  A.  170,  and  holding  city  liable 
for  injury  caused  by  defect). 
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out  and  establish  roads  and  highways,  establish  a  county  road  wholly 
within  a  city,  or  extend  such  road  through  the  city,  notwithstanding 
the  city  charter  authorizes  the  ciiy  to  alter  or  extend  highways  within 
its  limits."^ 

§  544.  (454)  Regulating  and  licensing  vehicles. — Cities  usually 
have  authority  over  the  use  of  vehicles,  and  may,  therefore,  prescribe 
the  routes  to  be  followed  by  omnibuses,^^  and  the  stands  to  be  occu- 
pied by  hacks,  express  wagons  or  other  vehicles  used  for  hire.®*  But  a 
city  cannot  authorize  such  stands  where  they  will  interfere  with  the 
access  to  the  premises  of  an  abutting  owner  or  otherwise  deprive,  him 
of  his  rights  as  owner  of  the  f ee.°®  In  pursuance  of  their  authority  over 
vehicles  cities  may  require  a  license  for  wagons  habitually  used  in  the 
transportation  of  heavy  loads,'"  or  they  may,  perhaps,  prescribe  the 
width  of  tires,'^  or  limit  the  load.'^   A  license  or  tax  on  all  vehicles 


"^  Wells  V.  McLaughlin,  17  Ohio 
99;  Lewis  v.  Laylin,  46  Ohio  St.  663, 
23  N.  E.  288;  Baldwin  v.  Green,  10 
Mo.  410;  Norwich  v.  Story,  25  Conn. 
44;  Bennington  v.  Smith,  29  Vt.  254. 
See  also.  People  v.  Queen  County, 
62  Hun  (N.  Y.)  619,  16  N.  Y.  S.  705. 
But  we  are  not  disposed  to  assent 
to  the  doctrine  of  some  of  these 
cases,  although  we  quite  agree  that, 
as  the  legislature  has  plenary  power 
over  all  highways,  it  may  give  two 
governmental  corporations  jurisdic- 
tion, but  we  are  quite  as  well  satis- 
fied that  the  express  grant  of  juris- 
diction to  one  corporation  usually 
excludes  the  other,  and  that  this 
conclusion  is  correct  in  all  cases 
except  those  in  which  the  statute 
avoids  it  by  express  words  or  clear 
implication.  We  have  discussed 
this  subject  at  length  in  considering 
urban  and  suburban  ways,  as  well 
as  in  considering  the  subject  of 
bridges.  See  ante,  chaps.  Ill  and 
XX. 

»' Commonwealth  v.  Stodder,  2 
Cush.  (Mass.)  562,  48  Am.  Dec.  679. 

"» Commonwealth  v.  Matthews,  122 
Mass.  60.  See  also.  Commonwealth 
V.  Robertson,  5  Cush.  (Mass.)  438; 
Commonwealth  v.  Brooks,  99  Mass. 
434;  City  of  St.  Paul  v.  Smith,  27 
Minn.  364,  38  Am.  Rep.  296;  Vene- 


man  v.  Jones,  118  Ind.  41,  20  N. 
E.  644,  10  Am.  St.  100;  State  v. 
Yopp,  97  N.  C.  477,  2  S.  B.  458,  2 
Am.  St.  305;  People  v.  Brookfield,  6 
App.  Div.  (N.  Y.)  398,  39  N.  Y.  S. 
673;  Ottawa  v.  Bodley,  67  Kan.  178, 
72  Pac.  545;  Stephens  v.  District  of 
Columbia,  16  App.  Cas.  (D.  C.)  279; 
Samson  v.  Montreal,  14  Quebec  K. 
B.  461;  Vance,  Ex  parte,  42  Tex.  Cr. 
619,  62  S.  W.  568.  But  compare 
Battis,  Ex  parte,  40  Tex.  Cr.  112,  48 
S.  W.  513,  76  Am.  St.  708,  43  L.  R. 
A.  863. 

«» McCaffrey  v.  Smith,  41  Hun  (N. 
Y.)  117;  Branahan  v.  Hotel  Co.,  39 
Ohio  St.  333,  48  Am.  Rep.  457.  See 
and  compare  post,  §  883  (696). 

"Brooklyn  v.  Breslin,  57  N.  Y. 
591;  Gartside  v.  East  St.  Louis,  43 
111.  47;  Harrison  v.  Elgin,  53  111. 
App.  452;  Nagle  v.  Augusta,  5  Ga. 
546.  And  see  St.  Louis  v.  Green,  70 
Mo.  562.  See  also.  State  v.  Hollo- 
man,  139  N.  Car.  642,  52  S.  B.  408; 
Combs  V.  Lakewood  Tp.,  68  N.  J.  L. 
582,  53  Atl.  697. 

"Regina  v.  Pipe,  1  Ont.  43;  Peo- 
ple V.  James,  16  Hun  (N.  Y.)  426. 
But  see  Cook  v.  State,  26  Ind.  App. 
278,  59  N.  E.  489.  See  also  as  to  au- 
tomobile wheel  tax,  Ayres  v.  Chi- 
cago, 239  111.  237,  87  N.  E.  1073. 

"Commonwealth  v.   Mulhall,   162 
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used  for  nire  on  the  public  streets  may  be  enforced,  although  the  owner 
of  a  vehicle  so  used  lives  outside  the  city  limits.'^  But  where  it  is 
evident  that  the  tax  is  intended  to  be  imposed  only  upon  the  habitual 
use  of  the  vehicles  it  will  not  be  enforced  as  against  a  farmer  or 
non-resident  whose  use  is  occasional  only.''*  And  where  a  city  at- 
tempted to  impose  a  license  upon  the  use  of  all  vehicles,  without 
excepting  such  as  could  in  no  way  be  dangerous,  annoying,  or  unusually 
destructive  upon  the  streets,  it  was  held  to  be  a  tax  rather  than  a  li- 
cense, and  not  a  valid  exercise  of  the  mere  power  to  regulate.'^  It  has 
been  held  that  the  use  of  street  cars  may  be  regulated  under  authority 
to  regulate  omnibuses  and  vehicles  in  the  nature  thereof,'"  and,  as 
will  hereafter  be  shown,  cities  usually  have  power  to  regulate  street 


Mass.  496,  39  N.  E.  183,  44  Am.  St. 
387. 

"  City  Council  v.  Pepper,  1  Rich. 
L.  (S.  Car.)  364;  Memphis  v.  Bat- 
taile,  8  Helsk.  (Tenn.)  524,  24  Am. 
Rep.  285;  Mason  v.  City  of  Cumber- 
land, 92  Md.  451,  48  Atl.  136;  Tom- 
linson  v.  Indianapolis,  144  Ind.  142, 
43  N.  E.  9,  36  L.  R.  A.  413,  and  note, 
where  the  authorities  upon  the  gen- 
eral subject  are  collected  and  re- 
viewed. 

"  St.  Charles  v.  Nolle,  51  Mo.  122, 
11  Am.  Rep.  440;  State  v.  Mayor  of 
Charleston,  2  Spear  (S.  Car.)  719; 
Bennett  v.  Birmingham,  31  Pa.  St. 
15.  And  see  City  of  Garden  City  v. 
Abbott,  34  Kan.  283,  8  Pac.  473; 
Gass  v.  Greenville,  4  Sneed  (Tenn.) 
62.  See  also,  as  to  the  construction 
of  ordinances  providing  for  vehicle 
taxes,  in  particular  cases,  Farwell 
v.  Chicago,  71  111.  269;  Mayor  &c. 
of  Knoxville  v.  Sanford,  13  Lea 
(Tenn.)  545;  Joyce  v.  East  St. 
Louis,  77  111.  156;  Mayor  &c.  of 
Griffin  v.  Powell,  64  Ga.  625;  Snell 
V.  Belleville,  30  U.  C.  Q.  B.  81.  And 
In  White  Oak  Coal  Co.  v.  City  of 
Manchester,  109  Va.  749,  64  S.  E. 
944,  132  Am.  St.  943,  it  is  said  that 
while  it  is  a  reasonable  exercise  of 
charter  powers  to  lay  a  license  tax 
upon  vehicles  of  residents  and  upon 
persons  residing  outside  the  corpo- 
rate limits  who  employ  their  vehi- 
cles in  furtherance  of  business  car- 


ried on  within  the  city  to  levy  such 
a  tax  on  vehicles  of  non-residents 
whose  business  or  pleasure  only 
casually  carries  them  into  or 
through  the  city,  would  be  in  dero- 
gation of  the  reserved  right  to  use 
the  highways  of  the  commonwealth 
and  impose  intolerable  conditions 
upon  the  public. 

'» Brooklyn  v.  Nodine,  26  Hun  (N. 
Y.)  512.  See  also,  Gregory,  Ex 
parte,  20  Tex.  App.  210,  54  Am. 
Rep.  516;  City  of  Memphis  v.  Amer- 
ican Express  Co.,  102  Tenn.  336,  52 
S.  W.  172.  In  Town  of  Farmerville 
V.  Mathews,  120  La.  102,  44  So.  999, 
it  is  held  that  a  city  has  no  power 
to  impose  a  per  capita  tax  to  main- 
tain streets,  where  not  given  by  the 
legislature,  and  that  an  ordinance 
attempting  to  do  so  Is  ultra  vires 
and  illegal.  City  may  charge  a  li- 
cense tax  or  rental  for  telegraph 
poles.  City  of  St.  Louis  v.  "Western 
Union  Tel.  Co.,  148  U.  S.  92,  37  L. 
ed.  380,  13  Sup.  Ct.  485;  Postal  Tel. 
Co.  V.  Mayor  of  Baltimore,  79  Md. 
502,  29  Atl.  819,  24  L.  R.  A.  161n, 
aff'd  in  156  U.  S.  210,  39  L.  ed.  399, 
15  Sup.  Ct.  356;  City  of  Memphis  v. 
Postal  Tel.  Cable  Co.,  145  Fed.  602, 
76  C.  C.  A.  292,  and  164  Fed.  600,  91 
C.  C.  A.  135. 

'"Frankford  &c.  R.  Co.  v.  Phila- 
delphia, 58  Pa.  St.  119,  98  Am.  Dec. 
242.  See  also,  Allerton  v.  Chicago, 
9  Biss.  (U.  S.)  552,  6  Fed.  555. 
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cars  in  many  ways.  Bicycles^'  and  sprinkling  carts^*  are  also  ve- 
hicles, whose  use  may  doubtless  be  regulated  by  the  city  authorities 
under  a  charter  or  law  empowering  them  to  regulate  the  use  of  vehicles. 
So,  the  use  of  automobiles  may  be  regulated,  and  it  has  been  held  that 
they  may  even  be  excluded  from  particular  roads.'''* 

§545.  (455)  Gas,  water,  railroad  and  telegraph  companies. — The 

legislature  may  authorize  a  city  to  permit  gas  companies,  electric  light 
companies,  waterworks  companies  and  street  railway  companies  to 
make  use  of  its  streets.''*  But  a  municipal  corporation  cannot,  at  least 
under  the  powers  usually  granted  by  the  legislature,  give  such  a  com- 
pany the  exclusive  right  to  make  use  of  its  street  and  thus  create  a 
monopoly.*"  The  legislature  may  also  authorize  the  use  of  streets  by 


"Mercer  v.  Corbin,  117  Ind.  450, 
20  N.  E.  132,  10  Am.  St.  76,  3  L.  R. 
A.  221;  State  v.  Collins,  16  R.  I.  371, 
17  Atl.  131,  3  L.  R.  A.  394n;  In  re 
Wright,  29  Hun  (N.  Y.)  357;  Tay- 
lor v.  Goodwin,  L.  R.  4  Q.  B.  Div. 
228;  State  v.  Yopp,  97  N.  C.  477,  2 
S.  E.  458,  2  Am.  St.  305;  Davis  v. 
Petrinovicli,  112  Ala.  654,  21  So.  344, 
345,  36  L.  R.  A.  615  (citing  text). 
But  it  is  held  in  the  last  case  just 
cited  that  authority  to  charge  a  li- 
cense fee  only  for  vehicles  used  in 
transportation  of  merchandise  or  for 
hire  at  public  stands  and  livery 
stables  does  not  authorize  a  tax  on 
a  bicycle  used  only  by  its  owner  for 
pleasure.  In  Lechner  v.  Newark,  19 
Misc.  (N.  Y.)  452,  44  N.  Y.  S.  556, 
it  is  held  that  village  trustees  may 
license  the  use  of  sidewalks  by  bi- 
cycles. And  in  Leslie  v.  City  of 
Grand  Rapids,  120  Mich.  28,  78  N. 
W.  885,  it  is  held  that  the  rider  of 
a  bicycle  cannot  recover  for  injuries 
caused  by  a  slight  defect  in  a  street 
where  it  is  in  a  reasonably  safe  con- 
dition for  ordinary  vehicles  and 
travel. 

"  St.  Louis  V.  Woodruff,  71  Mo.  92. 

"a  Commonwealth  v.  Kingsbury, 
199  Mass.  542,  85  N.  E.  848,  127  Am. 
St.  513.  See  also.  Fifth  Ave.  Coach 
Go.  V.  New  York,  194  N.  Y.  19,  86 
N.  E.  824,  21  L.  R.  A.  (N.  S.)  744. 

"Quincy  v.  Bull,  106  111.  337,  4 
Am,  &  Eng.  Corp.  Cas.  554;  Garrison 
V.   Chicago,   7   Biss.    (U.   S.)    480; 


Brown  v.  Duplessis,  14  La.  Ann.  842; 
Smith  V.  Metropolitan  &c.  Co.,  12 
How.  Pr.  (N.  Y.)  187;  City  of  Indi- 
anapolis V.  Gas  &c.  Co.,  66  Ind.  396; 
Jersey  City  Gas  Co.  v.  Dwight,  29 
N.  J.  Eq.  242;  Allen  v.  Clausen,  114 
Wis.  244,  90  N.  W.  181;  McWethy  v. 
Aurora  Electric  Light  &c.  Co.,  202 
111.  218,  67  N.  E.  9;  Wyandotte  Elec- 
tric Light  Co.  V.  Wyandotte,  124 
Mich.  43,  82  N.  W.  821;  Pikes  Peak 
Power  Co.  v.  Colorado  Springs,  105 
Fed.  1,  44  C.  C.  A.  333;  McPhee  &c. 
Co.  V.  Union  Pac.  R.  Co.,  158  Fed. 
5,  87  C.  C.  A.  619.  See  generally 
the  note  in  22  L.  R.  A.  (N.  S.)  925 
reviewing  conflicting  authorities  as 
to  whether  a  municipality  can  grant 
a  franchise  for  such  use  of  its 
streets. 

«>  Citizens'  G.  &  M.  Co.  v.  Town  of 
Elwood,  114  Ind.  332,  16  N.  B.  624, 
20  Am.  &  Eng.  Corp.  Cas.  263,  16  N. 
E.  624;  State  v.  Cincinnati  &c.  Co., 
18  Ohio  St.  262,  293;  Norwich  &c. 
Co.  V.  Norwich  &c.  Co.,  25  Conn.  19; 
State  V.  Milwaukee  &c.  Co.,  29  Wis. 
454,  9  Am.  Rep.  598;  Crescent  C. 
Co.  V.  New  Orleans  &c.  Co.,  27  La. 
Ann.  138,  148;  Des  Moines  &c.  Co. 
V.  Des  Moines,  44  Iowa  505,  24  Am. 
Rep.  756;  Memphis  &c.  Co.  v.  Wil- 
liamson, 9  Heisk.  (Tenn.)  314; 
Grand  Rapids  &c.  Co.  v.  Grand  Rap- 
ids &c.  Co.,  20  Am.  &  Eng.  Corp. 
Cas.  270;  City  of  Brenham  v.  Bren- 
ham  Water  Co.,  67  Tex.  542,  543,  4 
S.  W.  143,  20  Am.  &  Eng.  Corp.  Cas. 
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railroads  and  telegraph  companies.*^  Whether  this  can  be  done  without 
compensation  to  the  adjoining  land-owners  is,  however,  a  disputed 
question.'''  Country  roads  cannot,  it  seems,  be  used  for  any  of  these 
purposes  without  such  compensation.*' 

§  546.  (456)  Consent  of  municipality  must  he  obtained. — ^Where 
general  authority  over  streets  and  alleys  is  conferred  upon  a  municipal 
corporation,  and  there  is  no  statute  expressly  or  by  clear  implication 
authorizing  their  use  for  the  purpose  of  operating  a  railroad  or  for  the 
purpose  of  digging  trenches  and  laying  pipe  lines,  the  streets  and  alleys 
cannot  be  used  for  such  purpose  without  the  consent  of  the  municipal 
authorities.'*  Thus,  it  has  been  held  that  the  legislature  may  directly 


207;  Richmond  &c.  Co.  v.  Middle- 
town,  59  N.  Y.  228,  231;  Davenport 
V.  Klelnschmldt,  6  Mont.  502, 16  Am. 
&  Eng.  Corp.  Cas.  301;  Jackson 
County  R.  Co.  v.  Transit  R.  Co.,  24 
Fed.  306;  Florida  &c.  R.  Co.  v.  Ocala 
&c.  R.  Co.,  39  Fla.  306,  22  So.  692; 
Smith  V.  Westerly,  19  R.  I.  437,  35 
Atl.  526.  See  41  Albany  L.  J.  104; 
3  Elliott  Railroads  (2d  ed.),  §  1077. 
See  also,  Cincinnati  St.  R.  Co.  v. 
Smith,  29  Ohio  St.  291;  Pereria  v. 
Wallace,  129  Cal.  397,  62  Pac.  61; 
Montgomery  Light  &c.  Co.  v.  Citi- 
zens Light  &c.  Co.,  142  Ala.  462,  S8 
So.  1026;  Water  &c.  Co.  v.  Hutchin- 
son, 144  Fed.  256. 

^  Johnson  v.  Thomson  -  Houston 
Electric  Co,  54  Hun  (N.  Y.)  469,  7 
N.  Y.  S.  716;  Atchison  &c.  R.  Co.  v. 
Garside,  10  Kan.  552;  Louisville  &c. 
R.  Co.  v.  Brown,  17  B.  Hon.  (Ky.) 
763;  Moses  v.  Pittsburgh  R.  Co.,  21 
111.  516;  People  v.  Chicago  Tel.  Co., 
220  111.  238,  77  N.  E.  245;  Denver  Cir- 
cle R.  Co.  V.  Blgler,  10  Colo.  428,  15 
Pac.  726;  State  v.  St.  Louis,  161  Mo. 
371,  61  S.  W.  658;  Town  of  New- 
castle V.  Lake  Erie  &c.  R.  Co.,  155 
Ind.  18,  57  N.  E.  516;  Common- 
wealth V.  Boston,  97  Mass.  555;  Mu- 
tual U.  Tel.  Co.  V.  Chicago,  16  Fed. 
309,  11  Blss.  (U.  S.)  539;  City  of 
Philadelphia  v.  Telegraph  Co.,  11 
Phila.  (Pa.)  327.  See  also,  Hook  v. 
Bowdan,  —  Mo.  App.  — ,  128  S.  W. 
261. 

"See  post,  Ch.  XXXI,  where  the 
question  is  fully  considered. 


"  Bloomfleld  &c.  Co.  v.  Calkins,  62 
N.  Y.  386;  Sterling's  Appeal,  111  Pa. 
St.  35,  2  Atl.  105;  56  Am.  Rep.  246n; 
Galbreath  v.  Armour,  4  Bell.  App. 
Cas.  374;  ante,  §  484  (399).  See 
also.  Farmer  v.  Myles,  106  La.  333, 
30  So.  858,  863  (citing  text). 

"  Commonwealth  v.  Central  Pas- 
senger R.  Co.,  52  Pa.  St.  506;  Jersey 
City  &c.  Co.  V.  Consumers'  &c.  Co., 
4  Cent.  R.  330;  Appeal  of  Pennsyl- 
vania R.  Co.,  115  Pa.  St.  514,  5  Atl. 
872;  St.  Louis  &c.  R.  Co.  v.  St. 
Louis,  92  Mo.  160;  Chicago  &c.  R. 
Co.  V.  Chicago,  121  111.  176,  11  N.  E. 
907;  Atchison  &c.  R.  Co.  v.  Garside, 
10  Kan.  552;  Lexington  &c.  R.  Co.  v. 
Applegate,  8  Dana  (Ky.)  289,  S3 
Am.  Dec.  497n;  Indianapolis  &c.  R. 
Co.  v.  Hartley,  67  111.  439,  16  Am. 
Rep.  624;  Citizens'  G.  &  M.  Co.  v. 
Town  of  Elwood,  114  Ind.  332,  16 
N.  E.  624;  Brooklyn  &c.  Co.  v.  Brook- 
lyn, 78  N.  Y.  524;  James  River  Co. 
V.  Anderson,  12  Leigh  (Va.)  278; 
Pittsburg  &c.  R.  Co.  v.  City  of  Chi- 
cago, 159  111.  369,  42  N.  E.  781;  In- 
habitants of  Tp.  of  Franklin  v.  Nut- 
ley  Water  Co.,  53  N.  J.  Eq.  601,  32 
Atl.  381.  See  also,  Delaware  &c.  R. 
Co.  V.  Syracuse,  165  Fed.  631,  92  C.  C. 
A.  41;  Somerville  Water  Co.  v.  Bor- 
ough of  Somerville,  —  N.  J.  — ,  75 
Atl.  805;  State  v.  Spokane,  24  Wash. 
53,  63  Pac.  1116.  But  compare  State 
V.  Sheboygan,  111  Wis.  23,  86  N.  W. 
657;  Madison  v.  Morrlstown  Gas- 
light Co.,  65  N.  J.  Eq.  356,  54  Atl. 
439;  City  of  Louisville  v.  Louisville 
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exercise  the  power,  but  unless  it  does  thus  exercise  it,  the  municipal 
govermnent  to  which  the  general  authority  over  streets  and  alleys 
is  granted  possesses  it.^^  There  must,  however,  be  legislative  authority 
either  express,  or  implied  to  authorize  the  use  of  public  roads  or  streets 
for  railroad  purposes,**  but  this  authority  may  sometimes  be  inferred 
from  the  provisions  of  the  charter  or  act  of  incorporation.*^ 

§  547.  (457)  Municipality  may  impose  conditions. — It  is  within 
the  power  of  a  municipal  corporation  to  which  the  exclusive  control 
of  streets  and  alleys  is  granted  to  impose  conditions  upon  railroad 
companies  which  it  licenses  to  use  its  streets,  provided  such  conditions 
are  not  contrary  to  the  law,  or  in  violation  of  the  chartered  rights  of 
the  railroad  company.  Within  the  limit  indicated,  the  municipality 
has  a  wide  discretion  in  determining  what  conditions  shall  be  imposed 
upon  its  licensees.**  While  it  is  true,  as  we  have  said,  that  the  legisla- 
ture, instead  of  delegating  to  a  municipal  corporation  the  power  to 
grant  the  use  of  the  streets  to  a  railroad  company  may  itself  exercise 
that  power,  yet  where  the  power  is  clearly  delegated  in  an  act  of  incor- 
poration to  municipal  corporations  general  words  in  an  act  incorporat- 
ing railroad  companies  will  not  be  construed  to  confer  a  right  to  occupy 
the  streets  of  a  city  without  the  consent  of  its  officers.  A  general 
grant  of  authority  to  construct  a  railroad  from  one  point  to  another 

Water  Co.,  105  Ky.  754,  49  S.  W.  B.  Co.  v.  Minneapolis,  35  Minn.  141, 

766,  20  Ky.  L.  1529;   Rochester  &c.  27  N.  W.  500;  Wheat  v.  City  Council 

Water  Co.  v.  Rochester,  176  N.  Y.  of  Alexandria,  88  Va.  742,  14  S.  E. 

36,  68  N.  E.  117.  672;  Kistner  v.  City  of  Indianapolis, 

*°  Savannah  &c.  R.  Co.  v.  Savan-  100  Ind.  210. 
nah,  45  Ga.  602;    Hine  v.  Keokuk        ^  St.  Louis  &c.  R.  Co.  v.  Capps,  72 

&c.  R.  Co.,  42  Iowa  636.    See  3  El-  111.  188;    Pacific  R.  Co.  v.  Leaven- 

liott  Railroads  (2d  ed.),  §  1082.  worth,  1  Dillon    (C.  C.)    393;    New 

='  Stanley  v.  Davenport,  54  Iowa  York  &  Harlem  R.  Co.  v.  New  York, 

468,  2  N.  W.  1064,  6  N.  W.  706,  37  1   Hilton    (N.   Y.   C.   P.)    562.     See 

Am.  Rep.  216n;    Milburn  v.  Cedar  also.  State  of  Missouri  v.  Murphy. 

Rapids   &c.    R.    Co.,   12    Iowa    246;  170  U.  S.  78,  42  L.  ed.  955,  18  Sup. 

Protzman  v.  Indianapolis  &c.  R.  Co.,  Ct.  505;  3  Elliott  Railroads,  §  1081; 

9  Ind.  467,  468,  68  Am.  Dec.  650;  People  v.  Suburban  R.  Co.,  178  111. 
Memphis  &c.  R.  Co.  v.  Memphis,  4  594,  53  N.  E.  349,  49  L.  R.  A.  650; 
Cold.  (Tenn.)  406;  Hussner  v.  City  of  Indianapolis  v.  Consumers' 
Brooklyn  City  &c.  R.  Co.,  114  N.  Y.  Gas  Trust  Co.,  140  Ind.  107,  39  N.  B. 
433,  21  N.  E.  1002,  11  Am.  St.  679;  433,  49  Am.  St.  183,  27  L.  R.  A.  514; 
Daly  V.  Georgia  &c.  R.  Co.,  80  Ga.  Cook  v.  North  Bergen  Tp.,  72  N.  J. 
793,  7  S.  E.  146,  12  Am.  St.  286;  L.  119,  59  Atl.  1035;  Taylor  v.  Dunn, 
Ruttle  V.  City  of  Covington  (Ky.),  80  Tex.  652,  16  S.  W.  732.    It  may 

10  S.  W.  644, 10  Ky.  L.  766;  3  Elliott  even  require  railway  companies  to 
Railroads,  §  1076.  water  their  tracks  so  as  to  lay  the 

"Denver  6o.  R.  Co.  v.  Domke,  11  dust.  City  &c.  R.  Co.  v.  Mayor,  77 
Colo.  247,  17  Pac.  777;  St.  Paul  &c.    Ga.  731,  4  Am.  St.  106. 
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does  not  necessarily  carry  the  right  to  use  municipal  streets  without 
the  license  of  the  local  authorities." 

§  548.  (458)  Municipality  not  liable  for  merely  granting  lawful 
license — ^Rights  of  abutters. — ^Where  a  municipal  corporation  has  au- 
thority to  license  the  use  of  its  streets  by  railroad  companies,  or  other 
like  companies,  it  does  not  become  liable  if  there  is  nothing  more  than 
an  exercise  of  the  power  by  the  grant  of  a  license,""  but  it  may  be 
liable  where  there  is  an  unauthorized  exercise  of  power,  or  where  there 
is  a  negligent  breach  of  duty  respecting  the  care  and  maintenance  of 
the  streets.  We  have  already  suggested  that  there  is  a  radical  difference 
between  the  rights  of  the  public  and  the  citizens  having  a  general 
right  of  passage  and  the  rights  of  an  abutter,  and  what  we  have  said 
at  this  place  has  no  reference  to  the  rights  of  abutters,  but  is  to  be  con- 
sidered as  applying  only  to  the  municipal  corporation,  its  citizens 
and  the  public. 

§  549.  (459)  Grant  is  subject  to  police  power. — ^The  grant  of  a 
right  to  use  a  street  does  not  by  any  means  imply  that  the  municipality 
surrenders  the  right  to  make  needful  police  regulations,'^  nor  does  it 
authorize  the  company  to  unnecessarily  obstruct  the  street  or  to  negli- 
gently operate  its  road.  The  right  to  make  necessary  rules  for  the 
safety  of  the  public  is  a  legislative  power,  and  is  not  surrendered,  if, 
indeed,  it  can  be  capable  of  surrender.  ISTor  does  the  grant  of  permis- 
sion to  use  a  highway  authorize  the  railroad  company  to  unnecessarily 
or  unreasonably  interfere  with  the  public  while  laying  down  or  repair- 
ing its  track.°^ 

=»  Chicago  &c.  R.  Co.  v.  Chicago,  phy,  170  U.  S.  78,  42  L.  ed.  955,  18 
121  III.  176,  11  N.  E.  907;  Pennsyl-  Sup.  Ct.  505;  Chicago  &c.  R.  Co.  v. 
vania  R.  Co.'s  Appeal,  116  Pa.  St.  City  of  Quirtcy,  139  111.  355,  28  N.  B. 
55,  8  Atl.  914;  Clinton  v.  Railroad  1069,  1070  (citing  text).  See  also, 
Co.,  24  Iowa  455;  Inhabitants  of  Michigan  Tel.  Co.  v.  City  of  Char- 
Springfield  V.  Railroad  Co.,  4  Cush.  lotte,  93  Fed.  11;  Wichita  v.  Mis- 
(Mass.)  63;  Ruttle  v.  Covington  souri  &c.  Tel.  Co.,  70  Kan.  441,  78 
(Ky.),  10  S.  "W.  644,  10  Ky.  L.  766.  Pac.   886;    Northwestern  Tel.  Exch. 

» Indiana  &c.  R.  Co.  v.  Eberle,  110  Co.  v.  Minneapolis,  81  Minn.  140,  83 

Ind.  542,  11  N.  E.  467,  59  Am.  Rep.  N.  "W.  527,  86  N.  "W.  69,  53  L.  R.  A. 

225.  175;   Allentown  v.  Western  Un.  Tel. 

"City    of   Vincennes    v.    Citizens'  Co.,  148  Pa.  St.  117,  23  Atl.  1070,  33 

&c.  Co.,  132  Ind.  114,  31  N.  E.  573,  Am.  St.  820.  But  compare  Allegheny 

577,  16  L.  R.  A.  485  (citing  text);  County  Light  Co.  v.  Booth,  216  Pa. 

Wabash  R.  Co.  v.  City  of  Defiance,  564,  66  Atl.  72,  9  L.  R.  A.   (N.  S.) 

167  U.  S.  88,  42  L.  ed.  87,  17  Sup.  404n. 

Ct.  748;   State  of  Missouri  v.  Mur-  "  Dallas  &c.  R.  Co.  v.  Able,  72  Tex. 
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§  550.  Exercise  of  police  power — Other  illustrative  oases. — Many 
other  examples  of  the  lawful  exercise  of  the  police  power  could  readily 
be  given  in  addition  to  those  referred  to  in  preceding  sections.  Thus, 
it  has  been  held  that  a  regulation  by  a  city  requiring  a  railroad  com- 
pany to  change  the  location  of  its  tracks  in  a  streiet  for  the  public 
safety  and  convenience  is  a  valid  exercise  of  municipal  police  power.*' 
So,  regulations  as  to  moving  buildings  in  streets  have  often  been 
upheld.**  The  same  is  true  as  to  regulations  for  the  care  and  removal 
of  garbage,*^  as  to  regulations  of  processions,  gatherings  in  the  street, 
or  the  like,*^  and  as  to  various,  other  ordinances  or  regulations  of  a 
similar  nature.*^  But  such  ordinances  and  regulations  must  not  be 
unreasonable  and  unlawfully  discriminating.** 


150,  9  S.  W.  871;  Kyne  v.  Wilming- 
ton &c.  R.  Co.,  8  Del.  185,  14  Atl. 
922;  Atchison  &c.  R.  Co.  v.  Miller, 
39  Kan.  419.  See  also.  Grand  Trunk 
&c.  Ry.  Co.  V.  City  of  South  Bend, 
—  Ind.  — ,  89  N.  E.  885,  91  N.  E.  809. 

"Atlantic  &c.  Ry.  Co.  v.  Cordele, 
128  Ga.  293,  67  S.  E.  493.  So  as  to 
lighting  crossing;  Pittsburg  &c.  R. 
Co.  V.  Hartford  City,  170  Ind.  674, 
82  N.  E.  787,  85  N.  E.  362,  20  L.  R. 
A.  (N.  S.)  461;  note  in  19  L.  R.  A. 
658. 

"Indiana  R.  Co.  v.  Calvert,  168 
Ind.  321,  80  N.  E.  961,  10  L.  R.  A. 
(N.  S.)  780;  Day  v.  Green,  4  Gush. 
(Mass.)  438;  City  of  Concord  v. 
Burleigh,  67  N.  H.  106,  36  Atl.  606; 
Eureka  City  v.  Wilson,  15  Utah  67, 
48  Pac.  150,  62  Am.  St.  904.  Com- 
pare Hinman  v.  Clarke,  121  App. 
Dlv.  (N.  Y.)  105,  105  N.  Y.  S.  725. 

"Walker  v.  Jameson,  140  Ind.  591, 
37  N.  B.  402,  39  N.  E.  869,  49  Am.  St. 
222,  28  L.  R.  A.  679;  City  of  Grand 
Rapids  V.  De  Vries,  123  Mich.  570, 
82  N.  W.  269;  People  v.  Gordon,  81 
Mich.  306,  45  N.  W.  658,  21  Am.  St. 
524;  Atlantic  City  v.  Abbott;  73  N. 
J.  L.  281,  62  Atl.  999;  State  v.  Pays- 
san,  47  La.  Ann.  1029,  17  So.  481,  49 
Am.  St.  390;  Her  v.  Ross,  64  Neb. 
710,  90  N.  W.  869,  57  L.  R.  A.  895,  97 
Am.  St.  676n. 

■"  Bloomington  v.  Richardson,  38 
111.  App.  60;  City  of  Chariton  v.  Fra- 
zier,  87  Iowa  226,  54  N.  W.  146;  Rod- 
erick V.  Whitson,  51  Hun  (N.  Y.) 
620,  4  N.  Y.  S.  112.    See  also.  Com- 


monwealth V.  Plaisted,  148  Mass. 
375,  19  N.  E.  224,  12  Am.  St.  566,  2 
L.  R.  A.  142n;  Commonwealth  v. 
Davis,  140  Mass.  485,  4  N.  E.  577; 
Commonwealth  v.  McCafferty,  145 
Mass.  384,  14  N.  E.  451;  In  re  Flah- 
erty, 105  Cal.  558,  38  Pac.  981,  27  L. 
R.  A.  529;  Ex  parte  Thomas,  10  Cal. 
App.  375,  102  Pac.  19. 

"Wettengel  v.  Denver,  20  Colo. 
552,  39  Pac.  343  (but  compare  Peo- 
ple V.  Armstrong,  73  Mich.  288,  41 
N.  W.  275,  16  Am.  St.  578n,  2  L.  R. 
A.  721n,  both  cases  relating  to  dis- 
tribution of  handbills);  State  v. 
Messolongitis,  74  Minn.  165,  77  N. 
W.  29;  Commonwealth  v.  Fenton, 
139  Mass.  195,  29  N.  E.  653;  Com- 
monwealth v.  Brooks,  99  Mass.  434; 
Commonwealth  v.  Challis  8  Pa.  Su- 
per. Ct.  130;  Lee  v.  Port  Huron,  128 
Mich.  583,  87  N.  W.  637,  55  L.  R.  A. 
308;  Bowser  v.  Thompson,  103  Ky. 
331,  45  S.  W.  73,  20  Ky.  L.  31.  See 
also,  Post  V.  Kerwin,  117  N.  Y.  S. 
761;  City  of  Winona  v.  Botzet,  169 
Fed.  321,  94  C.  C.  A.  563,  23  L.  R. 
A.  (N.  S.)  204n. 

"  State  V.  Dering,  84  Wis.  585,  54 
N.  W.  1104,  19  L.  R.  A.  858,  36  Am. 
St.  948;  Rich  v.  Naperville,  42  111. 
App.  222;  City  of  Chicago  v.  Trot- 
ter, 136  111.  430,  26  N.  E.  359;  Ander- 
son V.  Wellington,  40  Kan.  173,  19 
Pac.  719,  2  L.  R.  A.  llOn,  10  Am.  St. 
175;  In  re  Frazee,  63  Mich.  396,  30 
N.  W.  72,  6  Am.  St.  310.  See  also. 
City  of  Chicago  v.  Colling,  175  111. 
445,  51  N.  E.  907,  49  L.  R.  A.  408,  67 
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§  551.  (460)  Power  to  grade  and  improve. — One  of  the  most  im- 
portant powers  granted  to  the  authorities  having  control  over  streets 
is  the  power  to  grade  and  improve  them.  "That  the  use  of  the  streets 
for  travel  may  be  made  safe  and  convenient,"  says  Judge  Dillon,  "the 
legislature  usually  confers  upon  the  municipal  authorities  the  power, 
in  express  terms,  to  graduate  and  improve  them,  and  supplies  the 
means  to  carry  the  power  into  effect  by  requiring  the  inhabitants  to 
perform  labor  upon  the  streets  or  to  pay  specific  taxes  for  that  purpose 
or  taxes  that  may  be  so  appropriated  by  the  corporation.'"'  This  power 
is  a  continuing  one,  and  is  not  exhausted  by  being  once  exercised.'^"" 
The  exercise  of  the  power  rests  largely  in  the  discretion  of  the  munici- 
pal authorities,  and  they,  and  not  the  courts,  must  judge  of  the  neces- 
sity or  expediency  thereof.^  But  the  authority  must  be  exercised  in 
the  manner  prescribed  by  statute.''  The  corporation  cannot,  ordinarily 


Am.  St.  224;  Bogue  v.  Bennett,  156 
Ind.  478,  60  N.  E.  143,  8S  Am.  St. 
212;  Frank  Bird  Transfer  Co.  v. 
Morrow,  36  Ind.  App.  305,  72  N.  E. 
189;  In  re  Gribben,  5  Okla.  379,  47 
Pac.  1074;  City  of  Kansas  City  v. 
McDonald,  60  Kan.  481,  57  Pac.  123, 
45  L.  R.  A.  429. 

»=  Dillon  Munic.  Corp.,  §  685. 

^"McCormack  r.  Patchin,  53  Mo. 
33,  14  Am.  Rep.  440;  Morley  v.  Car- 
penter, 22  Mo.  App.  640;  Estes  v. 
Owen,  90  Mo.  113;  Farrar  v.  St. 
Louis,  80  Mo.  379,  392;  Goszler  v. 
Georgetown,  6  Wheat.  (U.  S.)  593, 
5  L.  ed.  339;  Municipality  v.  Dunn, 
10  La.  Ann.  57;  Coates  v.  Dubuque, 
68  Iowa  550,  27  N.  "W.  750;  City  of 
Kokomo  V.  Mahan,  100  Ind.  242; 
Ladd  V.  City  of  Portland,  32  Ore. 
271,  51  Pac.  654,  67  Am.  St.  526; 
Hackworth  v.  Louisville  &c.  Co.,  106 
Ky.  234,  50  S.  W.  33,  20  Ky.  L.  1789; 
Gait  v.  City  of  Chicago,  174  111.  605, 
51  N.  E.  653;  West  Chicago  Park 
Comrs.  v.  McMullen,  1S4  111.  170,  25 
N.  E.  676,  10  L.  R.  A.  215;  Mead  v. 
Portland,  200  U.  S.  148,  50  L.  ed.  413, 
26  Sup.  Ct.  171,  176.  These  author- 
ities also  hold  that  power  to  pave 
is  continuing;  but  compare  Ham- 
mett  V.  Philadelphia,  65  Pa.  St. 
146,  3  Am.  Rep.  615;  Wistar  v.  Phil- 
adelphia, 80  Pa.  St.  505,  21  Am.  Rep. 
112. 

39 — Elliott  R.  and  S. 


^  Smith  V.  Washington,  20  How. 
(U.  S.)  135,  15  L.  ed.  858;  Murphy 
V.  Peoria,  119  111.  509,  9  N.  E.  895; 
Irving  V.  Ford,  65  Mich.  241,  32  N. 
W.  601;  New  Haven  v.  Sargent,  38 
Conn.  50,  9  Am.  Rep.  360;  City  of 
Delphi  V.  Evans,  36  Ind.  90,  10  Am. 
Rep.  12;  Macy  v.  Indianapolis,  17 
Ind.  267;  McCormack  v.  Patchin,  53 
Mo.  33,  14  Am.  Rep.  440;  Karst  v. 
St.  Paul  &c.  R.  Co.,  22  Minn.  118; 
Markham  v.  Mayor,  23  Ga.  402.  See 
also,  Peyton  v.  Morgan  Park,  172  111. 
102,  49  N.  B.  1003;  Lowe  v.  Board, 
156  Ind.  163,  59  N.  E.  466,  467  (cit- 
ing text);  McKee  v.  Pendleton,  154 
Ind.  652,  57  N.  E.  532;  Kemp  v.  Dea 
Moines,  125  Iowa  640,  101  N.  W. 
474;  Dumesnil  v.  Louisville  &c.  Co., 
109  Ky.  1,  58  S.  W.  371,  22  Ky.  L. 
503.  But  compare  City  of  Chicago 
V.  Brown,  205  111.  568,  69  N.  E.  65; 
City  of  Georgetown  v.  Hambrick,  127 
Ky.  43,  104  S.  W.  997,  31  Ky.  L.  1276, 
128  Am.  St.  333,  13  L.  R.  A.  (N.  S.) 
1113n. 

'  New  York  Nat.  Water  Works  Co. 
v.  Kansas  City,  20  Mo.  App.  237; 
Thomson  v.  Boonville,  61  Mo.  282; 
Hawthorne  v.  East  Portland,  13  Ore. 
271,  10  Pac.  342;  Henderson  v.  Balti- 
more, 8  Md.  352.  See  also,  Taylor 
V.  Patton,  160  Ind.  4,  66  N.  E.  91. 
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at  least,  bind  itself  not  to  change  the  grade  of  its  streets,*  but  the 
legislature  may,  it  has  been  held,  authorize  it  to  surrender  the  power 
so  to  do.* 

§552.  (461)  Power  to  pave. — ^The  power  to  pave  includes  the 
power  to  grade,  and,  like  the  latter,  is  not  exhausted  by  being  once 
exercised."  Under  this  power,  the  pavement  "is  not  limited  to  uni- 
formly arranged  masses  of  solid  material,  or  blocks  of  wood,  brick  or 
stone,  but  it  may  be  as  well  formed  of  pebbles,  or  gravel,  or  other 
hard  substances  which  will  make  a  compact,  even,  hard  way  or 
floor."*  Everything  necessary  to  carry  the  power  into  effect  is  also  in- 
eluded,  such  as  the  right  to  provide  gutters,  curbstones,  trimmings  and 
the  like.''  The  right  to  pave  cross-walks,  street  intersections,  and  the 
like,  falls  equally  within  the  authority  to  pave,*  and  is  not  restricted 
by  the  fact  that  a  railroad  runs  along  the  street.® 

§  553.  (462)  Power  to  repair. — Cities  also  have  power  to  repair 
their  streets  and  are  usually  provided  with  means  of  obtaining  money 
for  that  purpose.  This  power  usually  includes  the  right  to  keep  their 
streets  in  good  condition  and  to  restore  the  pavement  after  injury  or 

"Kreigh  v.  Chicago,  86  111.  407;  can   be   exercised   in   some    of   the 

City   of  Vincennes   v.   Citizens'   &c.  states.    In  re  Garvey,  77  N.  Y.  523. 

Co.,  132  Ind.  114,  31  N.  B.  573,  577,  »Burnham  v.  Chicago,  24  111.  496. 

16  L.  R.  A.  485;  Columbus  Gaslight  To  same  effect,  Gurnee  v.  Chicago, 

&c.  Co.  V.  Columbus,  50  Ohio  St.  65,  40    111.    165;    Warren   v.    Henly,    31 

33  N.  E.  292,  40  Am.  St.  648,  19  L.  Iowa  31;  In  re  Phillips,  60  N.  Y.  16. 

R.  A.  510n.  '  Schenley   v.    Commonwealth,    36 

*  New  York  Nat.  Water  Works  Co.  Pa.  St.  29,  78  Am.  Dec.  359n;   Mc- 

V.   Kansas   City,    20    Mo.   App.   237.  Namara  v.  Estes,  22  Iowa  246;   Steck- 

But  as  the  power  to  make  and  main-  ert  v.  Bast  Saginaw,  22  Mich.  104; 

tain  highways  is  a  sovereign  prerog-  People  v.  Brooklyn,  21  Barb.  (N.  Y.) 

ative,  there  is,  at  least,  fair  reason  484;    Dean  v.  Borchsenius,  SO  Wis. 

for  doubting  whether  there  can  be  236;    Kirkland   v.    Board,    142    Ind. 

such  a  surrender.     Ordinarily  legis-  123,  41  N.  E.  374;   Davies  v.  City  of 

lative  powers  cannot  be  surrendered,  Saginaw,  87  Mich.  439,  49  N.  W.  667; 

and  there  may  be  a  question  wheth-  Boyce  v.  Tuhey,  163  Ind.  202,  211, 

er  the  right  to  control  a  highway  70  N.  E.  531   (citing  text) ;   Muff  v.  , 

can  be  yielded  for  the  benefit  of  any  Cameron,  134  Mo.  App.  607,  114  S. 

person  either  artificial  or  natural.  W.  1125,  1126  (citing  text)  and  dis- 

»  State  V.  Elizabeth,  30  N.J.  L.  365;  tinguishing    City    of    Kirkeville    v. 

Williams   v.    Detroit,    2    Mich.   560;  Coleman,  103  Mo.  App.  215,  77  S.  W. 

In  re  Belmont,  12  Hun  (N.  Y.)  558;  120). 

Morely  v.   Carpenter,   22   Mo.   App.  '  Powell  v.  St.  Joseph,  31  Mo.  347; 

640;  Loewenbach  v.  City  of  Milwau-  In  re  Burke,  62  N.  Y.  224;  Lawrence 

kee,  139  Wis.  49, 119  N.  W.  888;  post,  v.  Killam,  11  Kan.  499;   O'Leary  v. 

§  604    (507).    A  petition   from   the  Sloo,  7  La.  Ann.  25. 

property    owners    is,    however,    re-  "State  v.  Atlantic  City,  34  N.  J. 

quired  before  the  power  to  repave  L.  99. 
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partial  destruction,  but  the  power  to  repair  does  not,  at  least  in  ordi- 
nary cases,  include  the  power  to  pave  in  the  first  instance.^"  No  ordi- 
nance or  by-law  is  necessary  to  authorize  repairs,^^  but  an  ordinance 
is  usually  required  before  an  improvement  can  be  made.^^  So,  repairs 
are  usually  paid  for  out  of  the  general  fund,  while  improvements  are 
usually  paid  for,  either  in  whole  or  in  part,  by  assessments  against  the 
property  specially  benefited.  In  New  Jersey  it  has  been  held  that  cut- 
ting the  edge  of  the  flagging,  and  replacing  some  of  the  stones  to 
permit  the  growth  of  trees,  with  a  few  slight  changes  in  grade  should 
be  considered  as  a  mere  "repair"  of  a  sidewalk  not  subject  to  an  Eissess- 
ment  for  benefits,  but  the  cost  should  be  collected  from  the  landowner 
either  by  suit  or  by  including  it  in  the  tax  levy  against  the  land  as 
provided  by  the  statute.^^* 

§  554.  (463)  Change  of  grade — Consequential  damages. — The  gen- 
eral rule  is  well  established  that  a  municipal  corporation  is  not  liable 
for  consequential  damages  necessarily  caused  in  grading  a  street,  un- 
less the  corporation  is  made  liable  by  the  constitution,  or  by  some  pro- 
vision in  its  charter  of  the  statutes  of  the  state.^*   This  seems  to  be 


"  State  V.  Jersey  City,  28  N.  J.  L. 
500;  State  v.  Passaic,  46  N.  J.  L.  124. 
"Repair  means  to  restore  to  sound 
or  good  condition,  after  Injury  or 
partial  destruction."  Pittsburgh  &c. 
R.  Co.  V.  Pittsburgh,  80  Pa.  St.  72. 
It  does  not  include  the  power  to 
enlarge  and  improve  except  in  so 
far  as  the  work  of  repairing  neces- 
sarily enlarges  or  improves.  Weaver 
V.  Templin,  113  Ind.  298,  303,  14  N. 
B.  600.  See  also.  In  re  Fulton 
Street,  29  How.  Pr.  (N.  Y.)  429; 
People  V.  Brooklyn,  21  Barb.  (N. 
Y.)  484;  Farrar  v.  St.  Louis,  80  Mo. 
379,  391;  State  v.  Corrigan  &c.  R. 
Co.,  85  Mo.  263,  55  Am.  Rep.  361, 
368;  Robertson  v.  Omaha,  55  Neb. 
718,  76  N.  W.  442,  44  L.  R.  A.  584n; 
Farraher  v.  Keokuk,  111  Iowa  310, 
82  N.  W.  773;  2  Beach  Pub.  Corp., 
§§  1061,  1062;  Santa  Cruz  Rock  &c. 
Co.  V.  Broderick,  113  Cal.  628,  45 
Pac.  863;  Drape  v.  Fall  River,  185 
Mass.  142,  69  N.  E.  1068;  McCaffrey 
V.  Omaha,  72  Neb.  583,  101  N.  "W. 
251;  Hurley  v.  Trenton,  66  N.  J. 
L.  538,  49  Atl.  518;  Burckhardt  v. 
Atlanta,  103  Ga.  302,  30  S.  E.  32. 
But  we  suppose  that  the  power  to 


improve  may  be  inferred,  although 
not  conferred  in  express  terms. 

"Pratt  V.  Stratford,  14  Ont.  Rep. 
260,  22  Am.  &  Eng.  Corp.  Cas.  404. 

"  Or  at  least  a  resolution. 

^a  Willard  Woman's  Christian 
Temperance  Un.  v.  Town  of  West- 
field,  —  N.  J.  — ,  75  Atl.  174. 

"Callender  v.  Marsh,  1  Pick. 
(Mass.)  418;  Snyder  v.  President,  6 
Ind.  237;  Cummins  v.  Seymour,  79 
Ind.  491,  41  Am.  Rep.  618;  Hender- 
son V.  Minneapolis,  6  Am.  &  Eng. 
Corp.  Cas.  4;  Goszler  v.  Georgetown, 
6  Wheat.  (U.  S.)  593,  5  L.  ed.  339; 
Governor  &c.  v.  Meredith,  4  T.  R. 
794;  Simmons  v.  Camden,  26  Ark. 
276,  7  Am.  Rep.  620;  Qulncy  v. 
Jones,  76  111.  231,  20  Am.  Rep. 
243;  In  re  Perry  Ave.,  118  App. 
Div.  (N.  Y.)  874,  103  N.  Y.  S.  1069; 
And  see  authorities  cited  in  note  to 
Radcliff  V.  Mayor,  53  Am.  Dec.  357, 
366,  in  note  to  Kepple  v.  Keokuk,  2 
Am.  &  Eng.  Corp.  Cas.  443,  447,  and 
In  6  Am.  &  Eng.  Ency.  of  Law  548; 
note  to  Sheehy  v.  Kansas  City  Cable 
R.  Co.,  4  Am.  St:  396,  401:  Talcott 
Bros.  V.  Des  Moines,  134  Iowa  113, 
109  N.  W.  311,  120  Am.  St.  419,  12 
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the  law  in  almost  every  state  except  Ohio.^*  As  said  by  the  supreme 
court  of  Wisconsin/"  there  is  "much  justice  and  equity"  in  the  doctrine 
of  the  Ohio  cases,  but  they  are  not  authority  beyond  the  state  of  Ohio. 
Damages  caused  by  the  negligence  of  the  city  in  performing  the  work 
are  not  consequential,  and  compensation  therefor  may  be  recovered  in 
proper  cases.^'  So,  there  are  now  legislative  enactments  in  many  of 
the  states  giving  the  right  to  recover  consequential  damages  for  changes 
in  the  grade  of  a  street.^^ 


L.  R.  A.  (N.  S.)  696;  Walters  v. 
Marshalltown,  —  Iowa  — ,  120  N.  W. 
1046;  Dorsey  v.  Henderson,  148  N. 
Car.  423,  62  S.  E.  547.  See  Urban 
and  Suburban  Servitudes,  Chapter 
XX. 

"  Crawford  v.  Delaware,  7  Ohio  St. 
459;  Akron  v.  Chamberlain  Co.,  34 
Ohio  St.  328,  32  Am.  Rep.  367.  See 
also,  Louisville  v.  Rolling  Mill  Co.,  3 
Bush  (Ky.)  416,  96  Am.  Dec.  243; 
Eaton  V.  Railroad  Co.,  51  N.  H.  504, 
529,  12  Am.  Rep.  147.  But  even  in 
Ohio  the  grade  may  be  changed 
without  entitling  a  gas  company  to 
damages,  although  it  is  thereby 
compelled  to  take  up  and  relay  its 
pipes.  Columbus  &c.  Co.  v.  Colum- 
bus, 50  Ohio  St.  65,  3S  N.  E.  292,  40 
Am.  St.  648,  19  L.  R.  A.  510n.  And 
the  right  to  change  the  grade  can- 
not be  bargained  away.  Wabash  R. 
Co.  V.  City  of  Defiance,  167  U.  S.  88, 
42  L.  ed.  87,  17  Sup.  Ct.  748,  751,  752. 

•'Alexander  v.  Milwaukee,  16  Wis. 
247,  256.  See  also,  remarks  of  Bron- 
son,  C.  J.,  in  Radcliff  Exrs.  v.  Mayor, 
4  N.  Y.  195,  205,  53  Am.  Dec.  357n. 

"Hendershott  v.  Ottumwa,  46 
Iowa  658,  26  Am.  Rep.  182;  Dorman 
V.  Jacksonville,  13  Fla.  538,  7  Am. 
Rep.  253,  and  note;  Meares  v.  Com- 
missioners, 9  Ired.  (N.  C.)  73,  49 
Am.  Dec.  412;  Commissioners  v. 
Wood,  10  Pa.  St.  93,  49  Am.  Dec. 
582.  See  also,  Triest  v.  New  York, 
55  Misc.  (N.  Y.)  459,  105  N.  Y.  S. 
571. 

"See  Harmon  v.  Omaha,  17  Neb. 
548,  23  N.  W.  503,  52  Am.  Rep.  420; 
Hammond  v.  City  of  Harvard,  31 
Neb.  635,  48  N.  W.  462;  City  of  El- 
gin V.  Eaton,  83  111.  535,  25  Am. 
Rep.  412;  Reardon  v.  San  Francisco, 
66  Cal.  492,  6  Pac.  317,  325,  56  Am. 
Rep.  109;  McCarthy  v.  St.  Paul,  22 
Minn.    527;    Columbus   v.    Woolen 


Mills,  33  Ind.  435;  Burr  v.  Leicester, 
121  Mass.  241,  and  authorities  cited 
in  note  to  Healey  v.  New  Haven,  2 
Am.  &  Eng.  Corp.  Cas.  450,  456; 
also  Warren  County  v.  Rand,  88 
Miss.  S95,  40  So.  481;  Williams  v. 
Jackson,  —  Miss.  — ,  46  So.  551.  So, 
in  many  states,  where  there  are  con- 
stitutional provisions  requiring  com- 
pensation where  property  is  taken 
or  "damaged."  See  City  of  Chicago 
V.  Taylor,  125  U.  S.  161,  31  L.  ed. 
638,  8  Sup.  Ct.  820;  and  numerous 
authorities  cited  in  note  to  O'Brien 
V.  Philadelphia,  150  Pa.  St.  589,  24 
Atl.  1047,  30  Am.  St.  832;  Olson  v. 
City  of  Albert  Lea,  107  Minn.  127, 

119  N.  W.  794;  Sallden  v.  Little 
Falls,  102  Minn.  358,  113  N.  W.  884, 

120  Am.  St.  635,  13  L.  R.  A.  (N.  S.) 
790,  and  numerous  authorities  there 
cited;  also  note  to  Leiper  v.  Denver, 
as  reported  in  7  L.  R.  A.  (N.  S.)  108. 
In  some  states  the  lot-owner  is  en- 
titled to  damages  where  there  is  a 
change  after  the  grade  had  already 
been  established,  but  not  otherwise. 
City  of  Anderson  v.  Bain,  120  Ind. 
254,  22  N.  B.  323;  City  of  Lafayette 
V.  Nagle,  113  Ind.  425,  15  N.  E.  1; 
Walish  V.  City  of  Milwaukee,  95 
Wis.  16,  69  N.  W.  818;  Richardson 
V.  Sioux  City,  136  Iowa  436,  113  N. 
W.  928;  Adams  v.  Oklahoma  City, 
20  Okla.  519,  95  Pac.  975.  See  also. 
Smith  V.  Commissioners,  50  Ohio  St. 
628,  35  N.  B.  796,  40  Am.  St.  699; 
O'Brien  v.  Philadelphia,  150  Pa.  St. 
589,  24  Atl.  1047,  30  Am.  St.  832, 
and  note;  Wheat  v.  Van  Tine,  149 
Mich.  314,  112  N.  W.  933;  Klenke  v. 
West  Homestead  Borough,  216  Pa. 
476,  65  Atl.  1079.  But  compare  Kim- 
ball V.  Salt  Lake  City,  32  Utah  253, 
90  Pac.  395,  125  Am.  St  859,  10  L. 
R.  A.  (N.  S.)  483. 
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§  555.  (464)  Authority  to  construct — ^When  part  of  street  im- 
provement.— An  important  use  to  which  the  streets  and  alleys  of  a 
city  or  incorporated  town  may  be  devoted  is  that  of  drainage  or  sewer- 
age. It  is  often  impossible  to  construct  a  street  or  road  without  a 
proper  system  of  drainage,  and  the  authority  to  construct,  improve 
and  maintain  roads  and  streets  seems  naturally  to  carry  with  it  the 
right  to  construct  the  necessary  system  of  drainage.  In  such  a  ease  it 
may  justly  be  regarded  as  a  part  of  the  street  improvement  itself.^ 


iKlrkland  v.  Board,  142  Ind.  123, 
41  N.  E.  374;  Murphy  v.  City  of 
Peoria,  119  111.  509,  9  N.  E.  895;  Da- 
vies  V.  City  of  Saginaw,  87  Mich. 
439,  49  N.  W.  667;  Hastings  v.  Co- 
lumbus, 42  Ohio  St.  585;  Bronson  v. 
Borough  of  Wallingford,  54  Conn. 
513,  9  Atl.  393.  But  see  Clay  v. 
Grand  Rapids,  60  Mich.  451,  27  N. 
W.  596;  Peck  v.  City  of  Grand  Rap- 
ids, 125  Mich.  416,  84  N.  W.  614 
(holding  that  a  sewer  is  not  a  neces- 
sary part  of  a  street  and  that  when 
action  is  taken  to  lay  out,  establish, 
grade  and  pave  a  street,  the  con- 


struction of  a  sewer  is  not  included 
within  such  terms,  and  distinguish- 
ing Nelson  v.  City  of  Saginaw,  106 
Mich.  659,  64  N.  W.  499,  and  Brown 
V.  City  of  Saginaw,  107  Mich.  643, 
65  N.  W.  601) ;  Weckler  v.  Chicago, 
61  111.  142;  Atwood  v.  Biddeford,  99 
Me.  78,  58  Atl.  417.  See  generally, 
Drexel  v.  Town  of  Lake,  127  111.  54, 
20  N.  B.  38;  City  of  Cincinnati  v. 
Anchor  &c.  Co.,  44  Ohio  St.  243,  7 
N.  E.  11;  City  of  Cincinnati  v.  Pen- 
ny, 21  Ohio  St.  499,  8  Am.  Rep.  73; 
Johnson  v.  City  of  Milwaukee,  88 
Wis.  383,  60  N.  W.  270;  Aldrich  v. 
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The  question  as  to  the  right  of  a  municipal  corporation  to  construct 
sewers  in  its  streets  is  free  from  doubt,  but  there  is  more  diflBculty  upon 
the  question  of  the  right  to  place  sewers  in  rural  roads.''  We  think  that 
where  sewers  form  part  of  the  improTcment,  and  are  reasonably  nec- 
essary to  make  the  road  safe  and  convenient  for  travel,  they  may  be 
placed  in  it,  but  perhaps  ho  general  rule  can  be  definitely  stated 
upon  the  subject.  There  can  be  no  doubt,  as  we  think,  as  to  the  right 
to  use  suburban  roads  for  the  drainage  of  connecting  highways,  or 
of  highways  forming  part  of  the  general  system. 

§  556.  (465)  Casting  water  on  adjoining  lands. — ^Where  an  owner 
of  land  dedicates  it  to  the  public  for  a  road  or  street,  he  impliedly 
grants  the  appendant  right  to  make  such  a  use  of  it  as  shall  suitably 
fi.t  it  for  travel  f  and  where  land  is  seized  under  the  power  of  eminent 
domain,  compensation  is  measured  upon  the  theory  that  the  officers 
representing  the  public  may  so  prepare  and  maintain  it  that  the  public 
may  safely  and  conveniently  use  it  as  a  passage  way.*  Grant  these  fun- 
damental propositions — and  there  occurs  to  us  no  good  reason  for 
doubting  their  validity — and  it  must  follow  that  in  carefully  and  skil- 
fully doing  what  the  public  welfare  requires  the  local  officers  in  control 
of  the  public  way  encroach  upon  no  right  and  violate  no  duty.  It  is  upon 
the  principle  stated  that  it  is  held  in  strongly  reasoned  cases  that  high- 
way officers  may  prepare  and  maintain  an  ordinary  road  for  use  without 
incurring  liability  for  casting  surface  water  upon  adjoining  lands, 
provided  they  are  not  negligent  and  do  not  collect  it  in  a  body  and  thus 
pour  it  upon  the  lands.^   But,  as  elsewhere  shown,  there  is  usually  a 

Paine,  106  Iowa  461,  76  N.  W.  812;  146,  159;  Warren  v.  City  of  Grand 

Gray  v.  Board,  139  Mass.  328,  31  N.  Haven,  30  Mich.  24. 

B.  734;    Delamater  v.  City  of  CM-  *Text  is  quoted  in  Dennis  v.  Os- 

cago,  158  111.  575,  42  N.  E.  444;  Gage  born,   89   Pac.    925,   927.     See   also, 

V.  City  of  Chicago,  162  111.  313,  44  Highway   Com'rs   v.    Ely,    54    Mich. 

N.   E.   729;    City   of  Charleston   v.  173,  19  N.  W.  940;  Dean  v.  Millard, 

Johnston,  170  111.  336,  48  N.  E.  985.  151  Mich.  582,  115  N.  W.  739;    City 

See  also  as  to  right  to  assess  for  wa-  of  Chicago  v.  Noonan,  121  111.  App. 

ter  mains  as  a  local  improvement,  185. 

Hughes  V.  City  of  Momence,  163  111.  "Flagg    v.    Worcester,    13    Gray 

535,  45  N.  E.  300;  Vreeland  v.  City  (Mass.)  601;   Turner  v.  Dartmouth, 

of  Tacoma,  48  Wash.  625,  94  Pac.  13   Allen    (Mass.)    291;    Brayton  v. 

192.  Pall  River,   113   Mass.   218,  18  Am. 

"See  Clutter  v.  Davis,  25  Tex.  Civ.  Rep.  470;  Wheeler  v.  Worcester,  10 

App.  532,  62  S.  W.  1107.  Allen  (Mass.)  591;   Phinizy  v.  City 

» Matter  of  City  of  Yonkers,  117  N.  Council,  47  Ga.  260;    Stone  v.  Au- 

T.  564,  23  N.  B.  661;  City  of  Boston  gusta,  46  Me.  127;  Buchert  v.  Boyer- 

V.    Richardson,    13    Allen    (Mass.)  town  (Pa.),  17  Atl.  190;  Bell  v.  Nor- 
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liability  where  they  collect  the  water  in  a  body  and  discharge  it  upon 
private  property." 

§  557.  (466)  Obstruction  of  natural  watercourse. — ^An  unauthor- 
ized obstruction  of  a  natural  watercourse  is  an  actionable  wrong.^  But 
not  every  course  over  which  water  makes  its  way  can  be  deemed  a 
watercourse  within  the  meaning  of  the  law.  Properly,  a  watercourse  is 
a  stream  of  water  ordinarily  flowing  in  a  defined  channel,  having  beds 
and  banks,  and  flowing  into  some  other  stream  or  some  body  of  water." 
Ravines  or  swales  through  which  the  water  occasionally  flows,  or 
through  which  surface  water  makes  its  way,  are  not  natural  water- 


folk  &c.  R.  Co.,  101  N.  Car.  21,  7  S. 
E.  467;  Goulden  v.  Scranton,  121 
Pa.  St.  97,  15  Atl.  483,  6  Am.  St.  755. 
See  also,  Aicher  v.  City  of  Denver, 
10  Colo.  App.  413,  52  Pac.  86;  Ru- 
therford V.  Village  of  Holley,  105  N. 
Y.  632,  11  N.  E.  818;  Hirth  v.  City 
of  Indianapolis,  18  Ind.  App.  673,  48 
N.  E.  876;  Collins  v.  Waltham,  151 
Mass.  196,  24  N.  E.  327;  Bush  v. 
City  of  Portland,  19  Ore.  45,  23  Pac. 
667,  20  Am.  St.  789;  Noble  v.  St.  Al- 
bans, 56  Vt.  522;  St.  Paul  &c.  R. 
Co.  v.  City  of  Duluth,  56  Minn.  494, 
58  N.  W.  159,  45  Am.  St.  491,  23  L. 
R.  A.  88.  For  a  review  of  the  au- 
thorities, which  are  to  some  extent 
conflicting,  see  note  to  Goddard  v. 
Inhabitants  of  Harpswell,  30  Am. 
St.  373,  390  et  seq.  In  Tower  v. 
Somerset  Tp.,  143  Mich.  195,  106  N. 
W.  874,  it  is  held  that  the  owners  of 
land  adjoining  a  highway  cannot 
compel  the  highway  authorities  to 
restrain  surface  water  which  natu- 
rally flows  over  the  highway  and 
onto  their  land.  In  the  same  case  it 
appeared  that  the  elements  had  ob- 
structed an  original  sluice  through 
which  surface  water  ran  and  had 
worn  out  another  zigzag  channel 
along  a  highway,  and  this  channel 
was  allowed  to  remain  until  after 
repeated  efforts  by  the  town  author- 
ities to  protect  the  highway  from 
encroachments  of  the  water  where 
it  threatened  the  safety  of  travelers 
had  failed,  when  they  attempted  to 
reconstruct  the  old  sluice,  and  the 
court  held  that  the  channel  could 


not  be  considered  a  neighborhood 
drain,  which  the  highway  authori- 
ties were  estopped  or  precluded 
from  obstructing. 

"See  ante,  §  228  (204);  post,  §  561 
(470).  See  also.  Commissioners  of 
Highways  v.  Eldorado  Tp.,  134  111. 
App.  520;  Young  v.  Commissioners 
of  Highways,  134  111.  569,  25  N.  E. 
689;  Cech  v.  City  of  Cedar  Rapids, 
—  Iowa  — ,  126  N.  W.  166;  Breen 
V.  Hyde,  130  Mich.  1,  89  N.  W. 
732;  City  of  Waycross  v.  Houk,  113 
Ga.  963,  39  S.  E.  577;  Smith  v. 
Tp.  of  Eaton,  138  Mich.  511,  101  N. 
W.  661;  Elliott  v.  Carter,  140  Mich. 
303,  103  N.  W.  600;  Kehoe  v.  Bor- 
ough of  Rutherford,  74  N.  J.  L.  659, 
65  Atl.  1046,  122  Am.  St.  411;  May- 
rant  V.  City  of  Columbia,  82  S.  Car. 
273,  64  S.  E.  416. 

'Conhocton  &c.  Co.  v.  Buffalo  &c. 
R.  Co.,  3  Hun  (N.  Y.)  523;  Eulrlch 
v.  Richter,  37  Wis.  226;  Barnes  v. 
Sabron,  10  Nev.  217;  Earl  v.  De 
Hart,  1  Beasley  Ch.  (N.  J.)  280. 
See  also,  Los  Angeles  &c.  Assn.  v. 
City  of  Los  Angeles,  103  Cal.  461,  37 
^Pac.  375;  2  Elliott  on  Railroads  (2d 
*ed.),  §  1057d  et  seq.  A  ditch  was 
held  not  to  be  a  natural  water- 
course in  Cleveland  &c.  R.  Co.  v. 
Huddleston,  21  Ind.  App.  621,  52  N. 
E.  1008,  69  Am.  St.  385. 

'Luther  v.  Winnisslmmet  County, 
9  Cush.  (Mass.)  171;  Stanchfield  v. 
Newton,  142  Mass.  110,  7  N.  B.  703; 
Jeffers  v.  JefCers,  107  N.  Y.  650,  14 
N.  E.  316;  Wels  v.  City  of  Madison, 
75  Ind.  241,  253;   Fryer  v.  Warne, 
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courses.^  It  is  the  duty  of  highway  oflScers  to  use  due  care  not  to  ob- 
struct a  watercourse,  but  ordinarily  they  are  not  required  to  make 
provision  for  surface  water.^" 

§  558.  (467)  Diverting  flow  of  water. — ^While  it  is  established  law 
that  highway  officers  have  no  right  to  cause  injury  to  the  property  of 
a  citizen  by  obstructing  the  flow  of  a  natural  stream,  it  is  also  true 
that  when  the  public  necessity  requires  it,^^  they  may  divert  the  flow  of 
the  water,  but  in  doing  this  they  must  not  unnecessarily  interfere  with 
the  rights  of  others.^^  The  right  which  riparian  proprietors  possess 
cannot  be  substantially  unpaired  by  a  diversion  of  the  water,  but  a 
diversion  that  works  them  no  material  injury  may  be  made  when  the 
highway  officers  in  the  just  exercise  of  their  discretion  deem  it  neces- 
sary.  This  rule  holds  good  as  against  the  owner  of  the  fee,  subject 


29  Wis.  511;  Rice  v.  City  of  Evans- 
ville,  108  Ind.  7,  9  N.  E.  139,  58  Am. 
Rep.  22;  Howard  v.  Ingersoll,  13 
How.  (U.  S.)  381,  427,  14  L.  ed.  189; 
Palmer  v.  Waddell,  22  Kan.  352; 
Glbbs  V.  Williams,  25  Kan.  214,  37 
Am.  Rep.  241n;  Chicago  &c.  R.  Co. 
V.  Morrow,  42  Kan.  389,  22  Pac.  413. 
'Wheeler  v.  Worcester,  10  Allen 
(Mass.)  591,  39  Am.  Rep.  135;  Ban- 
gor V.  Lansil,  51  Me.  521;  Parks  v. 
Newburyport,  10  Gray  (Mass.)  28; 
Hoyt  V.  Hudson,  27  Wis.  656,  9  Am. 
Rep.  473;  Robinson  v.  Shanks,  118 
Ind.  125,  20  N.  B.  713.  See  also. 
Hark  v.  City  of  Baraboo,  101  Wis. 
368,  77  N.  W.  744.  But  see  West  v. 
Taylor,  16  Ore.  165,  13  Pac.  665; 
Wharton  v.  Stevens,  84  Iowa  107,  50 
N.  W.  562,  35  Am.  St.  296,  15  L.  R. 
A.  630n;  Los  Angeles  Cemetery 
Assn.  V.  City  of  Los  Angeles,  103 
Cal.  461,  37  Pac.  375;  City  of  Bea- 
trice V.  Leary,  45  Neb.  149,  63  N. 
W.  370,  50  Am.  St.  546.  Water 
from  a  river  which  in  times  of 
ordinary  freshets  spreads  over  ad- 
joining lands  is  not  surface  water. 
Moore  v.  Chicago  &c.  R.  Co.,  75  Iowa 
263,  39  N.  W.  390;  Byme  v.  Min- 
neapolis &C.  R.  Co.,  38  Minn.  212,  36 
N.  W.  339,  8  Am.  St.  668;  Cairo  &c. 
R.  Co.  V.  Brevoort,  62  Fed.  129,  25  L. 
R.  A.  527n;  Crawford  v.  Rambo,  44 
Ohio  St.  279,  7  N.  E.  429;  O'Connell 
T.  East  Tennessee  &c.  Co.,  87  Ga. 


246,  13  S.  E.  489.  27  Am.  St.  246,  13 
L.  R.  A.  394n.  But  see  Jean  v. 
Pennsylvania  Co.,  9  Ind.  App.  56,  36 
N.  E.  159.  and  authorities  cited.  For 
a  full  consideration  of  what  is  sur- 
face water  and  the  law  in  this  con- 
nection, see  Elliott  on  Railroads 
{2d   ed.),    §§    632   and   1057f-1057h. 

"Aicher  v.  City  of  Denver,  10 
Colo.  App.  413.  52  Pac.  86;  Jordan 
V.  City  of  Benwood,  42  W.  Va.  312. 
26  S.  E.  266,  57  Am.  St.  859,  36  L.  R. 
A.  519,  and  authorities  cited,  supra, 
in  notes  to  this  and  last  preceding 
section.  The  rights  and  duties  of 
municipalities  as  to  surface  water 
are  also  considered  at  length  and 
numerous  cases  collected  and  re- 
viewed in  the  note  to  Johnson  v. 
White  (R.  I.),  in  65  L.  R.  A.  250. 
See  also,  note  in  61  L.  R.  A.  673. 

"They  may,  doubtless,  in  the 
proper  case,  secure  a  right  to  ob- 
struct the  flow  of  a  stream  or  to 
take  the  corpus  of  the  water  under 
the  right  of  eminent  domain  upon 
payment  of  compensation,  but  not 
otherwise.  Bass  v.  City  of  Ft. 
Wayne,  121  Ind.  389.  23  N.  E.  259. 
See  generally,  ante,  §  228  (204)  et 
seq. 

"Town  of  Suffield  v.  Hathaway, 
44  Conn.  521,  26  Am.  Rep.  483.  See 
also.  Dean  v.  Millard,  151  Mich.  582, 
115  N.  W.  739. 
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always  to  the  limitation  that  his  rights  shall  not  be  impaired,  and  those 
rights  are  very  comprehensive.^' 

§  559.  (468)  Discharge  of  sewage  beyond  city  limits. — The  right 
to  provide  for  the  drainage  of  streets  and  to  construct  and  repair  sew- 
ers is  generally  granted  to  cities  in  express  terms  by  their  charters  or 
by  the  statute  governing  their  incorporation;^*  but,  without  any 
express  grant  of  such  authority,  the  right  to  exercise  it  is  regarded 
as  incident  to  the  general  power  to  maintain  and  control  streets.^"  The 
authority  of  the  municipality  as  to  such  matters  may  extend  even 
beyond  the  city  limits;  and,  unless  prohibited  by  charter  or  statute, 
the  city  has  inherent  power  to  contract  for  and  construct  works  beyond 
the  corporate  limits  for  the  discharge  of  sewage  where  the  same  is 
necessary.^'  The  use  of  a  public  way  lying  outside  of  its  boundaries 
is  held  not  to  be  a  new  use  or  taking  thereof  for  which  the  city  must 
pay  additional  damages  to  the  adjacent  property  owners.^' 


"Woodruft  V.  Neal,  28  Conn.  165, 
167;  Fisk  v.  City  of  Hartford,  69 
Conn.  375,  37  Atl.  983,  38  L.  R.  A. 
474;  Jackson  v.  Hathaway,  15 
Johns.  (N.  Y.)  447.  But  it  is  to  be 
kept  in  mind  that  unless  there  is 
an  appropriation  by  due  process  of 
law,  the  local  authorities  have  no 
right  to  use  the  water  even  for  a 
public  purpose;  as  highway  officers 
their  right  is  to  so  dispose  of  it  as 
to  promote  public  convenience  in 
the  use  of  the  highway.  Town  of 
Suffield  v.  Hathaway,  44  Conn.  521, 
26  Am.  Rep.  483.  See  also,  Stevens 
V.  City  of  Worcester,  196  Mass.  45, 
81  N.  B.  907;  City  of  Mansfield  v. 
Brister,  76  Ohio  270,  81  N.  E.  631, 
118  Am.  St.  852n,  10  L.  R.  A.  (N. 
S.)  806. 

"See  Boyce  v.  Tuhey,  163  Ind. 
202,  70  N.  E.  531;  Kennedy  v.  Bor- 
ough of  Belmar,  61  N.  J.  L.  20,  38 
Atl.  756;  Herbert  V.  City  of  Bayonne, 
64  N.  J.  L.  548,  46  Atl.  608. 

"Leeds  v.  City  of  Richmond,  102 
Ind.  372,  1  N.  E.  711;  Coburn  v.  Bos- 
sert,  13  Ind.  App.  359,  40  N.  E.  281; 
Cone  V.  Hartford,  28  Conn.  363; 
Griswold  v.  Bay  City,  35  Mich.  452; 
In  re  Fowler,  53  N.  Y.  60;  In  re 
Leake  &c.  Orphan  Home,  92  N.  Y. 
116;  Stoudinger  y.  Newark,  28  N.  J. 


Eq.  187;  Codman  v.  Evans,  5  Allen 
(Mass.)  308.  It  has  also  been  held 
authorized  as  an  exercise  of  the  po- 
lice power  for  the  preservation  of 
the  public  health.  State  v.  Charles- 
ton, 12  Rich.  (S.  Car.)  702;  Zigler 
V.  Menges,  121  Ind.  99,  22  N.  E.  782, 
16  Am.  St.  357n;  Wilson  v.  Sanitary 
Dist.,  133  111.  443,  27  N.  E.  203.  See 
also.  City  of  Valparaiso  v.  Parker, 
148  Ind.  379,  47  N.  E.  330. 

"City  of  Coldwater  v.  Tucker,  36 
Mich.  474,  24  Am.  Rep.  601;  May- 
wood  Co.  V.  "Village  of  Maywood,  140 
111.  216,  29  N.  B.  704;  City  of  Rich- 
mond V.  Gallego  Mills  Co.,  102  Va. 
165,  45  S.  E.  877,  880  (quoting  text). 
See  also,  Kranz  v.  City  of  Balti- 
more, 64  Md.  491,  2  Atl.  908.  But 
see  Village  of  Hyde  Park  v.  Spencer, 
118  111.  446,  8  N.  E.  846,  6  West.  517; 
Village  of  South  Orange  v.  Whit- 
tingham,  58  N.  J.  L.  655,  35  Atl.  407. 
Compare  Butler  v.  Town  of  Mont- 
clair,  67  N.  J.  L.  426,  51  Atl.  495; 
Willson  V.  Boise  City,  6  Idaho  391, 
55  Pac.  887. 

"  Cummins  v.  City  of  Seymour,  79 
Ind.  491,  41  Am.  Rep.  618.  See  also, 
Lincoln  v.  Commonwealth,  164  Mass. 
1,  41  N.  B.  112.  And  a  village 
through  which  a  stream  flowed  has 
been  held  to  have  the  right  to  col- 
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§  560.  (469)  Discretion  of  local  authorities.— Whether  this  right 
of  mimicipal  corporations  to  construct  drains  and  sewers  shall  be 
exercised  in  any  particular  case  or  not,  as  well  as  the  manner  in  which 
it  shall  be  exercised,  must  be  determined  by  the  corporation  and  not  by 
the  courts.^^  When,  however,  the  corporation  has  ordered  the  construc- 
tion of  a  sewer,  and  has  entered  upon  the  prosecution  of  the  work,  its 
duty  becomes  ministerial,  and  "where  a  judicial  duty  ends  and 
ministerial  diity  begins  their  immunity  ceases  and  liability  attaches."^' 

§  561.  (470)  Liability  for  negligence. — If  the  necessity  for  a 
drain  or  sewer  results  from  the  negligent  act  of  the  corporation  itself, 
it  may  be  liable  for  not  constructing  the  necessary  drain  or  sewer.^"  It 


lect  its  surface  waters  and  have 
them  pass,  by  means  of  such  stream, 
through  the  land  of  a  lower  owner. 
Crane  v.  Village  of  Roselle,  236  111. 
97,  86  N.  E.  181.  But  a  statute  au- 
thorizing the  overseer  of  highways 
to  enter  upon  private  property  and 
cut  a  drain  is  unconstitutional  as 
attempting  to  authorize  the  taking 
of  private  property  without  com- 
pensation. "Ward  V.  Peck,  49  N.  J. 
L.  42,  6  Atl.  805.  See  also.  City  of 
Atlanta  v.  Hunnicutt,  95  Ga.  138,  22 
S.  E.  130;  Matter  of  Rhinelander, 
68  N.  Y.  105.  City  may  be  author- 
ized to  condemn  private  land  for 
outlet  and  ordinance  for  construc- 
tion is  not  void  because  outlet  is  on 
private  land.  See  City  of  Hunting- 
ton v.  Amiss,  167  Ind.  375,  79  N.  B. 
199;  South  Highland  Land  &c.  Co. 
V.  Kansas  City,  172  Mo.  523,  72  S. 
W.  944.  And  the  right  to  maintain 
a  sewer  across  private  property  may 
be  gained  by  prescription.  Alder- 
man V.  City  of  New  Haven,  81  Conn. 
137,  70  Atl.  626,  18  L.  R.  A.  (N.  S.) 
74.  Compare  Smith  v.  City  of  Se- 
dalia,  152  Mo.  283,  53  S.  W.  907; 
City  of  Chlllicothe  v.  Bryan,  103  Mo. 
App.  409,  77  S.  W.  465. 

"Mayor  v.  Eldridge,  64  Ga.  524, 
37  Am;  Rep.  89;  Leeds  v.  City  of 
Richmond,  102  Ind.  372,  1  N.  E.  711; 
Sullivan  v.  Phillips,  110  Ind.  320,  11 
N.  E.  300;  City  of  Elkhart  v.  Wick- 
wire,  121  Ind.  331,  22  N.  E.  342; 
Freburg  v.  Davenport,  63  Iowa  119, 
18  N.  E.  705,  50  Am.  Rep.  737;  Hor- 


ton  V.  Mayor,  4  Lea  (Tenn.)  39,  40 
Am.  Rep.  1;  Carr  v.  Northern  Lib- 
erties, 35  Pa.  St.  324,  78  Am.  Dec. 
342;  Lynch  v.  Mayor,  76  N.  Y.  60, 
32  Am.  Rep.  271;  St.  Louis  &c.  Co. 
V.  People,  125  111.  226,  17  N.  B.  468; 
Oil  City  V.  Oil  City  Boiler  "Works, 
152  Pa.  St.  348,  25  Atl.  549;  Fair  v. 
Philadelphia,  88  Pa.  St.  309,  32  Am. 
Rep.  455;  Jordan  v.  City  of  Ben- 
wood,  42  "W.  Va.  312,  26  S.  E.  266, 
57  Am.  St.  859,  36  L.  R.  A.  519.  See 
also,  Philadelphia  Trust  &c.  Co.  v. 
Borough  of  Merchantville,  75  N.  J. 
L.  451,  68  Atl.  70;  Snydacker  v.  Vil- 
lage of  "West  Hammond,  225  111.  154, 
80  N.  E.  93;  City  of  Louisville  v. 
Hess  (Ky.),  99  S.  "W.  265,  30  Ky.  L. 
562;  Dunn  v.  Youmans,  224  111.  34, 
79  N.  B.  321;  Northwestern  Univer- 
sity V.  Village  of  "Willmette,  230  111. 
80,  82  N.  B.  615;  Miller  v.  Newport 
News,  101  Va.  432,  44  S.  E.  712. 

"Jones  V.  New  Haven,  34  Conn.  1; 
City  of  Denver  v.  Rhodes,  9  Colo. 
554,  13  Pac.  729.  See  also,  Donahoe 
V.  Kansas  City,  136  Mo.  657,  38  S. 
"W.  571;  Myrant  v.  City  of  Columbia, 
77  S.  Car.  281,  57  S.  E.  857,  10  L.  R. 
A.  (N.  S.)  1094,  1096;  Murphy  v. 
Indianapolis,  158  Ind.  238,  63  N.  E. 
469,  and  authorities  there  cited,  as 
well  as  those  in  the  next  following 
sections.  And  compare  also,  Elser  v. 
Village  of  Gross  Point,  240  111.  508, 
88  N.  E.  1018. 

=°  Byrnes  v.  Cohoes,  67  N.  Y.  204; 
Ellis  V.  Iowa  City,  29  Iowa  229;  Au- 
rora V.  Love,  93  111.  521;  City  of  In- 
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has  no  right  to  divert  surface  water,  and,  by  artificial  means,  collect 
it  in  a  body  and  discharge  it  upon  the  lands  of  private  individuals.^' 
So,  where  a  city  constructs  a  sewer  so  negligently  that  it  obstructs  the 
flow  of  water  and  causes  it  to  set  back  on  private  property,^^  or  where 
it  knowingly  permits  earth  from  the  sewer  and  material  used  in  the 
work  to  remain  in  the  street  an  unnecessary  time  in  such  condition  as 
to  obstruct  the  flow  of  water  in  the  gutters  and  cause  it  to  overflow  on 
the  premises  of  an  adjoining  owner,  it  will  be  liable  for  the  resulting 
injury.^^  So,  if  it  wrongfully  diverts  or  obstructs  the  flow  of  a  natural 
stream.^*  And  the  right  to  construct  sewers  must  be  so  exercised  as 


dlanapolis  v.  Lawyer,  38  Ind.  348; 
City  of  Crawfordsville  v.  Bond,  96 
Ind.  236;  City  of  Bvansville  v. 
Decker,  84  Ind.  325,  43  Am.  Rep.  86; 
City  of  Dallas  v.  Cooper  (Tex.  Civ. 
App.),  34  S.  W.  321;  Clay  v.  City  of 
St.  Albans,  43  W.  Va.  539,  27  S.  E. 
368,  370,  64  Am.  St.  883,  citing  text. 
"■  Fremont  &c.  R.  Co.  v.  Marley,  25 
Neb.  138,  40  N.  "W.  948,  13  Am.  St. 
482;  Olson  v.  St.  Paul  &c.  R.  Co.,  38 
Minn.  419,  37  N.  W.  958;  Rychlicki 
V.  St.  Louis,  98  Mo.  497,  11  S.  W. 
1001,  14  Am.  St.  651,  4  L.  R.  A.  594; 
Town  of  Sullivan  v.  Phillips,  110 
Ind.  320,  11  N.  E.  300;  Patoka  Tp. 
V.  Hopkins,  131  Ind.  142,  30  N.  E. 
896,  31  Am.  St.  417;  "Weis  v.  City  of 
Madison,  75  Ind.  241,  39  Am.  Rep. 
135;  Nevins  v.  Peoria,  41  111.  502,  89 
Am.  Dec.  392;  Inman  v.  Tripp,  11 
R.  I.  520,  23  Am.  Rep.  520;  Field  v. 
West  Orange,  39  N.  J.  Eq.  60,  2  Atl. 
236;  Pettigrew  v.  Evansville,  25 
Wis.  223,  3  Am.  Rep.  50;  -Ashley  v. 
Port  Huron,  35  Mich.  296,  24  Am. 
Rep.  552n;  Breen  v.  Hyde,  130 
Mich.  1,  89  N.  W.  732;  O'Brien  v. 
St.  Paul,  25  Minn.  331,  S3  Am.  Rep. 
470;  Robbins  v.  Village  of  Willmar, 
71  Minn.  403,  73  N.  W.  1097;  Hitch- 
Ins  V.  Mayor,  68  Md.  100,  11  Atl. 
826,  6  Am.  St.  422;  Pye  v.  City  of 
Mankato,  36  Minn.  373,  31  N.  W. 
863,  1  Am.  St.  671;  Seifert  v.  City 
of  Brooklyn,  101  N.  Y.  136,  4  N.  E. 
321,  54  Am.  Rep.  664n;  Noonan  v. 
Albany,  79  N.  Y.  470,  35  Am.  Rep. 
540n;  Bastable  v.  Syracuse,  72  N. 
Y.  64;  Rychlicki  v.  St.  Louis,  98  Mo. 
^7,  11  S.  W.  1001,  14  Am.  St.  651, 
4  L.  R.  A.  594n,  29  Cent.  L.  J.  289; 


Winn  v.  Rutland,  52  Vt.  481;  Gil- 
lison  V.  Charleston,  16  W.  Va.  282, 
37  Am.  Rep.  763;  Troy  v.  Coleman, 
58  Ala.  570;  Crabtree  v.  Baker,  75 
Ala.  91,  51  Am.  Rep.  424;  King  v. 
City  of  Kansas  City,  58  Kan.  334,  49 
Pac.  88;  Bohan  v.  Avoca  Borough, 
154  Pa.  St.  404,  26  Atl.  604;  City  of 
Houston  V.  Bryan,  2  Tex.  Civ.  App. 
553,  22  S.  W.  231;  Carmichael  v. 
Texarkana,  94  Fed.  561;  note  to 
Johnson  v.  White,  26  R.  I.  207,  58 
Atl.  658,  in  65  L.  R.  A.  250n.  And 
it  has  been  held  ihat  a  municipality 
could  not  even  restore  a  natural 
water-course  without  new  proceed- 
ings after  it  had  changed  its  course 
and  abandoned  It  and  permitted  the 
landowner  to  fill  it  up.  Strohl  v. 
Borough  of  Ephrata,  178  Pa.  St.  50, 
35  Atl.  713. 

^Rowe  v.  Portsmouth,  56  N.  H. 
291,  22  Am.  Rep.  464;  Rochester 
White  Lead  Co.  v.  Rochester,  3  N. 
Y.  463,  63  Am.  Dec..316n;  Hitchins 
V.  Mayor,  68  Md.  100,  11  Atl.  826,  6 
Am.  St.  422;  Seifert  v.  Brooklyn, 
101  N.  Y.  136,  4  N.  E.  321,  54  Am. 
Rep.  664n;  Semple  v.  Vicksburg,  62 
Miss.  63,  52  Am.  Rep.  181.  See  also, 
City  of  Cannelton  v.  Bush,  —  Ind. 
App.  — ,  91  N.  E.  359;  Hune  v.  City 
of  Des  Moines,  —  Iowa  — ,  125  N.  W. 
846. 

^Harper  v.  Milwaukee,  30  Wis. 
365;  City  of  Jacksonville  v.  Lam- 
bert, 62  111.  519;  Farrell  v.  Mayor, 
12  Upper  Can.  Q.  B.  343. 

=*  Weis  V.  City  of  Madison,  75  Ind. 
241,  39  Am.  Rep.  135;  Hebron 
Gravel  Road  Co.  v.  Harvey,  90  Ind. 
192,  46  Am.  Rep.   199;    Kellogg  v. 
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not  to  result  in  a  nuisance.''"  A  city  is  not,  however,  liable  merely  be- 
cause water  collects  on  land  in  consequence  of  its  being  lower  than  the 
grade  of  a  street  which  the  cit"  had  a  right  to  establish."* 

§  562.  Pouring  sewage  into  streams. — ^The  right  to  drain  into  a 
public  stream  has  often  been  upheld,  and  there  are  decisions  upholding 
the  right  of  the  legislature  to  authorize  towns  and  cities  to  use  public 
waters  for  the  disposal  of  sewage,  even  where  there  is  more  or  less 
pollution."*  There  are  also  some  cases  in  which  the  right  to  so  use  a 


Thompson,  66  N.  Y.  88;  Perry  v. 
■Worcester,  6  Gray  (Mass.)  544; 
Phinizy  v.  Augusta,  47  Ga.  260;  City 
of  Beatrice  v.  Leary,  45  Neb.  149,  63 
N.  W.  370,  50  Am.  St.  546.  Compare 
Stanchfield  v.  Newton,  142  Mass. 
110,  7  N.  E.  703.  So,  In  Massachu- 
setts, it  is  held  that  a  city  may  be 
liable  for  making  dry  a  well  on  ad- 
joining property  by  the  construction 
of  a  drain.  Trowbridge  v.  Brook- 
line,  3  New  Eng.  789. 

''Haskell  v.  New  Bedford,  108 
Mass.  208;  Franklin  Wharf  Co.  v. 
Portland,  67  Me.  46,  24  Am.  Rep.  In; 
Kobs  V.  Minneapolis,  22  Minn.  159; 
O'Brien  v.  St.  Paul,  18  Minn.  176; 
Jacksonville  v.  Lambert,  62  111.  519; 
City  of  Jacksonville  v.  Doan,  145  111. 
23,  33  N.  B.  878;  Columbus  v. 
Woolen  Mills,  33  Ind.  435.  See  also. 
Butchers  &c.  Co.  v.  City  of  Phila- 
delphia, 156  Pa.  St.  54,  27  Atl.  376; 
Owens  V.  City  of  Lancaster,  182  Pa. 
St.  257,  37  Atl.  858,  and  cases  cited; 
Schriver  v.  Village  of  Johnstown,  71 
Hun  (N.  Y.)  232,  24  N.  Y.  S.  1083; 
Chalkley  v.  City  of  Richmond,  88 
Va.  402,  14  S.  E.  339,  29  Am.  St. 
730n;  City  of  Atlanta  v.  Warnock, 
91  Ga.  210,  18  S.  E.  135,  44  Am.  St. 
17,  23  L.  R.  A.  SOln;  Stoddard  v. 
Saratoga  Springs,  127  N.  Y.  261,  27 
N.  E.  1030;  Correll  v.  City  of  Cedar 
Rapids,  110  Iowa  333,  81  N.  W.  724; 
Allen  v.  Boston,  159  Mass.  324,  34 
N.  E.  519,  38  Am.  St.  423.  But  com- 
pare Morse  v.  City  of  Worcester,  139 
Mass.  389,  2  N.  E.  694. 

="  Weis  v.  City  of  Madison,  75  Ind. 
241,  39  Am.  Rep.  135;  Clark  v.  Wil- 
mington, 5  Harr.  (Del.)  243;  Bax- 
ter v.  Tripp,  12  R.  I.  310;  Imler  v. 


Springfield,  55  Mo.  119,  17  Am.  Rep. 
645;  Wilson  v.  Mayor,  1  Denio  (N. 
Y.)  595;  Lee  v.  Minneapolis,  22 
Minn.  13;  Dudley  v.  Village  of  Buf- 
falo, 73  Minn.  347,  76  N.  W.  44; 
Fair  v.  Philadelphia,  88  Pa.  St.  309, 
S2  Am.  Rep.  455;  Flagg  v.  Worces- 
ter, 13  Gray  (Mass.)  601;  Kehrer 
v.  Richmond,  81  Va.  745;  Hoyt  v. 
Hudson,  27  Wis.  656,  9  Am.  Rep. 
473;  Jordan  v.  City  of  Benwood,  42 
W.  Va.  312,  26  S.  E.  266,  57  Am. 
St.  859,  36  L.  R.  A.  519;  Knost- 
man  &c.  Co.  v.  City  of  Davenport, 
99  Iowa  589,  68  N.  W.  887;  Hirth  v. 
City  of  Indianapolis,  18  Ind.  App. 
673,  683,  48  N.  E.  876  (citing  text) ; 
Lampe  v.  City  of  San  Francisco,  124 
Cal.  546,  57  Pac.  461.  Compare, 
however,  Mayrant  v.  City  of  Colum- 
bia, 77  S.  Car.  281,  57  S.  E.  857,  10 
L.  R.  A.  (N.  S.)  1094. 

=»  Sayre  v.  City  of  Newark,  60  N. 
J.  Eq.  361,  45  Atl.  985,  83  Am.  St. 
629,  48  L.  R.  A.  722;  Haskell  v.  New 
Bedford,  108  Mass.  208.  But  com. 
pare  Butchers'  Ice  Co.  v.  City  ol 
Philadelphia,  156  Pa.  St.  54,  27  Atl. 
376;  Clark  v.  Peckham,  9  R.  I.  455; 
HufCmire  v.  City  of  Brooklyn,  22 
App.  Div.  (N.  Y.)  406,  48  N.  Y.  S, 
132;  Richardson  v.  Boston,  19  How. 
(U.  S.)  263,  270,  15  L.  ed.  639;  At- 
wood  V.  Bangor,  83  Me.  583,  22  Atl, 
466.  See  also,  to  the  effect  that  U 
may  utilize  for  drainage  a  creek 
running  along  its  borders,  Washburr 
&c.  Mfg.  Co.  V.  Worcester,  116  Mass 
458;  Butler  v.  Worcester,  112  Mass 
541;  McGuire  v.  City  of  Rapid  City 
6  Dak.  346,  43  N.  W.  706,  5  L.  R.  A 
752n. 
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private  stream  without  compensation  has  heen  upheld,""  but,  in  our 
opinion,  the  better  rule  is  that  there  is  no  such  right  to  pollute  private 
streams,'^  and  that,  at  all  events,  it  does  not  exist  unless  clearly  con- 
ferred by  statute.'^  Thus,  it  has  been  held  that  a  mere  legislative  per- 
mission to  construct  sewers  and  discharge  them  into  a  creek  neither 
implies  a  right  to  appropriate  private  property  without  compensation, 
nor  confers  a  license  to  commit  a  nuisance  by  polluting  a  stream  to  the 
injury  of  a  lower  riparian  proprietor.'* 

§563.  (471)  Liability  for  failure  to  keep  sewer  in  repair. — A  mu- 
nicipal corporation  is  liable  not  only  for  negligence  in  constructing  a 
sewer,  but  also  for  negligently  failing  to  perform  or  for  negligently 
performing  its  duty  to  maintain  and  keep  the  sewer  in  proper  condition 
and  repair.''^   The  property  owners  along  the  line  of  a  sewer,  having 


"  City  of  Valparaiso  v.  Hagen,  153 
Ind.  337,  54  N.  E.  1062,  74  Am.  St. 
305,  48  L.  R.  A.  707n;  City  of  Rich- 
mond V.  Test,  18  Ind.  App.  482,  48  N. 
E.  610;  Merrlfield  v.  Worcester,  110 
Mass.  216,  14  Am.  Rep.  592;  Harrlng- 
ton  V.  Worcester,  186  Mass.  594,  72  N. 
E.  326.  See  also,  Metz  v.  AshevlUe, 
150  N.  Car.  748,  64  S.  E.  881,  22  L.  R. 
A.  (N.  S.)  940  an!  note.  It  seems  to 
us  that  some  of  the  statements  upon 
which  the  opinion  in  the  first  case 
above  cited  is  based  are  not  well 
founded  in  fact,  even  if  the  conclu- 
sion as  to  the  law  was  otherwise 
sound.  It  has  been  criticized  In  a 
number  of  cases  and  also  by  Mr. 
Freeman  in  a  note  to  Wlnchell  v. 
City  of  Waukesha  (110  Wis.  101,  85 
N.  W.  668),  in  84  Am.  St.  902,  925, 
926.  The  first  Massachusetts  case 
has  also  been  criticized  more  than 
once,  and  it  is,  perhaps,  doubtful 
whether  the  decision  was  meant  to 
go  as  far  as  that  In  the  Indiana 
case  or  would  be  fully  followed  if  it 
was. 

"Piatt  Bros.  &c.  Co.  v.  City  of 
Waterbury,  72  Conn.  531,  45  Atl. 
154,  77  Am.  St.  335,  48  L.  R.  A.  691n; 
Simmons  v.  Paterson,  60  N.  J.  Bq. 
385,  45  Atl.  995,  83  Am.  St.  642,  48 
L.  R.  A.  717.  See  also,  Watson  v. 
Town  of  Mllford,  72  Conn.  561,  45 
Atl.  167,  77  Am.  St.  345;  Kewanee  v. 
Otley,   204   111.   402,   68   N.   E.   388; 


Lockwood  V.  Dover,  73  N.  H.  209, 
61  Atl.  32;  Sammons  v.  Gloversville, 
175  JST.  Y.  346,  67  N.  E.  622;  City  of 
Mansfield  v.  Balllet,  65  Ohio  St.  451, 
68  N.  E.  86,  58  L.  R.  A.  628;  New 
Odorless  Sewerage  Co.  v.  Wisdom, 
30  Tex.  Civ.  App.  224,  70  S.  W.  354; 
Trevett  v.  Prison  Assn.,  98  Va.  332, 
36  S.  B.  373,  81  Am.  St.  727,  50  L.  R. 
A.  564. 

'^Birmingham  v.  Land,  137  Ala. 
538,  34  So.  613;  Doremus  v.  Pater- 
son, 65  N.  J.  Eq.  711,  55  Atl.  304. 
See  also,  Goldsmid  v.  Tunbridge 
Wells  Imp.  Com'rs,  L.  R.  1  Ch.  349; 
Wlnchell  v.  City  of  Waukesha,  110 
Wis.  101,  85  N.  W.  668,  84  Am.  St. 
902n,  criticizing  City  of  Valparaiso 
V.  Hagen,  153  Ind.  337,  54  N.  B.  1062, 
74  Am.  St.  305,  48  L.  R.  A.  707n. 

^  Sammons  v.  Gloversville,  175  N. 
Y.  346,  67  N.  B.  622.  See  also.  Hill 
v.  City  of  New  York,  139  N.  Y.  495, 
34  N.  E.  1090;  Peterson  v.  City  of 
Santa  Rosa,  119  Cal.  387,  51  Pac. 
557;  Nolan  v.  New  Britain,  69  Conn. 
668,  38  Atl.  708;  City  of  Jacksonville 
V.  Doan,  145  111.  23,  33  N.  B.  878; 
Village  of  Dwight  v.  Hayes,  150  111. 
273,  37  N.  E.  218,  41  Am.  St.  367; 
Robb  V.  Village  of  La  Grange,  158 
111.  21,  42  N.  B.  77;  Smith  v.  Sedalla, 
152  Mo.  283,  53  S.  W.  907;  Edmond- 
son  V.  City  of  Moberly,  98  Mo.  523, 
11  S.  W.  990. 

"Kranz  v.  City  of  Baltimore,  64 
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been  assessed  for  the  cost  thereof,  acquire  a  right  to  use  it,'''  and  a  cor- 
responding duty  rests  upon  the  municipality  to  keep  it  in  repair,  for  the 
violation  of  which  the  city  will  be  liable  at  the  suit  of  one  injured  there- 
by, although  he  may  have  connected  his  premises  with  the  sewer  for  his 
own  benefit.**  But  he  cannot  recover  where  the  injury  is  caused  by 
his  own  negligence  in  making  the  connection  in  violation  of  a  city 
ordinance.'"  It  has  been  held  that  this  liability  does  not  attach  until 
the  city  has  had  notice  of  the  defective  and  insuflBcient  condition  of 
the  sewer,**  but  where  the  defect  is  jhe  natural  result  of  the  use  of 
the  sewer  and  could  have  been  discovered  and  repaired  by  the  exer- 
cise of  a  reasonable  degree  of  care,  or  where  it  has  existed  for  so  long 
a  time  that  the  corporate  authorities  ought  to  have  taken  notice  of 
the  defect,  proof  of  actual  notice  is  unnecessary.*^ 


Md.  491,  2  Atl.  908;  Child  v.  Boston, 
4  Allen  (Mass.)  41;  Barton  v.  Syra- 
cuse, 36  N.  Y.  54;  Lloyd  v.  New 
York,  5  N.  Y.  369,  55  Am.  Dec.  347n; 
Nims  V.  Troy,  59  N.  Y.  500;  Taylor 
V.  Austin,  32  Minn.  247;  Stock 
V.  City  of  Boston,  149  Mass.  410,  21 
N.  E.  871,  14  Am.  St.  430;  Mayor  of 
Frostburg  v.  Hitchins,  70  Md.  56, 
16  Atl.  380;  Kiesel  &c.  v.  Ogden 
City,  8  Utah  237,  30  Pac.  758;  City 
of  Valparaiso  v.  Cartwright,  8  Ind. 
App.  429,  35  N.  E.  1051  (citing 
text) ;  Bates  v.  Westborough,  151 
Mass.  174,  23  N.  E.  1070,  7  L.  R.  A. 
156n;  Allen  v.  Boston,  159  Mass.  324, 
34  N.  E.  519,  38  Am.  St.  423;  Hes- 
sion  v.  Mayor  &c.  of  Wilmington,  2 
Marv.  (Del.)  1,  27  Atl.  830;  Chalk- 
ley  V.  City  of  Richmond,  88  Va.  402, 
14  S.  E.  339,  20  Am.  St.  730,  and 
monographic  note.  See  also,  Dam- 
mann  v.  City  of  St.  Louis,  152  Mo. 
186,  53  S.  W.  932;  City  of  Cannelton 
v.  Bush,  —  Ind.  App.  — ,  91  N.  E. 
359. 

=*Boyce  v.  Tuhey,  163  Ind.  202, 
212,  70  N.  E.  531  (citing  text).  See 
also.  City  of  Ft.  Wayne  v.  Coombs, 
107  Ind.  75,  7  N.  E.  743,  57  Am. 
Rep.  82. 

"^Semple  v.  Vicksburg,  62  Miss. 
63,  52  Am.  Rep.  181;  City  of  Ft. 
Wayne  v.  Coombs,  107  Ind.  75,  7  N. 
E.  743,  13  Am.  &  Eng.  Corp.  Cas. 
469,  57  Am.  Rep.  82;  Masterton  v. 
Mt.  Vernon,  58  N.  Y.  391;  Wendell 
v.    Mayor,   4   Keyes    (N.   Y.)    261; 


Buchanan  v.  Duluth,  40  Minn.  402, 
42  N.  W.  204.  See  Maguire  v.  Car- 
tersville,  76  Ga.  84;  City  of  Eufaula 
v.  Simmons,  86  Ala.  515,  6  So.  47; 
Edmondson  v.  City  of  Moberly,  98 
Mo.  523,  11  S.  W.  990.  But  compare 
Buckley  v.  New  Bedford,  155  Mass. 
64,  29  N.  E.  201;  Hughes  v.  Auburn, 
161  N.  Y.  96,  55  N.  E.  389,  46  L.  R. 
A.  636. 

'"Breuck  v.  City  of  Holyoke,  167 
Mass.  258,  45  N.  B.  732.  But  see 
Allen  V.  City  of  Boston,  159  Mass. 
824,  34  N.  E.  519,  38  Am.  St.  423, 
and  compare  Parker  v.  Laredo,  9 
Tex.  Civ.  App.  221,  28  S.  W.  1048; 
City  of  Guthrie  v.  Nix,  5  Okla.  555, 
49  Pac.  917;  Roll  v.  City  of  Indian- 
apolis, 52  Ind.  547. 

=«  Hitchins  v.  Mayor,  68  Md.  100, 
11  Atl.  826,  6  Am.  St.  422.  See  also, 
Smith  V.  Mayor,  66  N.  Y.  295,  23 
Am.  Rep.  53;  Knostman  &c.  Co.  v. 
City  of  Davenport,  99  Iowa  589,  68 
N.  W.  887;  Pottner  v.  Minneapolis, 
41  Minn.  73,  42  N.  W.  784;  Mayor 
&c.  V.  Schnitker,  84  Md.  34,  34  Atl. 
1132. 

"McCarthy  v.  Syracuse,  46  N.  Y. 
194;  Todd  v.  Troy,  61  N.  Y.  506; 
City  of  Ft.  Wayne  v.  Coombs,  107 
Ind.  75,  7  N.  E.  743,  57  Am.  Rep. 
82;  Vanderslice  v.  Philadelphia,  103 
Pa.  St.  102.  See  also,  Kiesel  &c.  v. 
Ogden  City,  8  Utah  237,  30  Pac.  758; 
Rowe  V.  Portsmouth,  56  N.  H.  291, 
22  Am.  Rep.  464;  City  of  Dallas  v. 
Cooper   (Tex.  Civ.  App.),  34  S.  W. 
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§  564.  (472)  liability  to  travelers. — In  prosecuting  the  work  of 
constructing  a  sewer  a  municipal  corporation  is  bound  to  do  so  with  a 
due  regard  to  the  rights  of  persons  who  travel  the  highway,  and  if  it 
negligently  omits  to  use  such  precautions  as  are  reasonably  necessary 
for  the  protection  of  travelers  it  must  respond  in  damages  in  a  proper 
case.''  It  is  not  bound  to  use  more  than  ordinary  care,  but  what 
is  ordinary  care  depends  upon  the  circumstances  of  the  particular  case. 
If  barriers  and  lights  are  placed  about  an  excavation  for  a  sewer  at 
nightfall  and  reasonable  precaution  is  taken  to  secure  them  in  position, 
the  corporation  will  not  ordinarily  be  liable  if  they  are  removed  dur- 
ing the  night  by  a  wrong-doer  without  the  knowledge  of  any  of  the 
municipal  officers.*"  In  a  late  case  in  Colorado  where  a  storm  sewer 
constructed  by  a  city  to  carry  away  surface  waters  formed  a  part  of 
the  improvement  of  the  streets,  and  pertained  primarily  to  the  care 
of  the  streets,  it  was  held  that  the  act  of  the  city  in  flushing  the  sewer 
was  an  act  necessary  to  keep  the  streets  in  a  reasonably  fit  condition, 
and  was  in  the  performance  of  a  private  and  corporate  duty,  though 
also  done  to  remove  a  menace  to  the  health  of  the  people,' and  that  the 
city  was  liable  to  a  traveler  who,  without  fault  on  his  part,  was  injured 
by  the  negligence  of  its  employes  in  the  performance  of  the  work.'"* 

321;  District  of  Columbia  v.  Gray,  6  any  other  would  demand  that  a  con- 

App.  D.  C.  314;    Lindsay  v.  City  of  '  stant  watch  be  kept,  and  this  would 

Sherman  (Tex.  Civ.  App.),  38  S.  W.  be    the    exaction    of    extraordinary 

1019.  vigilance.      But   the    rule,    while    a 

**  Lloyd  v.  New  York,  5  N.  Y.  369,  very  general  one,  is  not  universal, 

55  Am.  Dec.  347n;    Turner  v.  New-  for  there  may  be  cases  where  the 

burgh,  109  N.  Y.  301,  16  N.  B.  344,  4  probability  of  a  removal   of  lights 

Am.  St.  453;    Monje  v.  Grand  Rap-  or   barriers   would   be   so   great   as 

ids,   122  Mich.   645,   81   N.   W.   574;  to  require  greater  precautions.     It 

Hlckey    v.    City    of    Waltham,    159  is  evident  that  here,  as  elsewhere, 

Mass.   460,  34  N.  B.   681.    See  also,  much  must  depend  upon  the  locality 

Winship  v.  Boston,  201  Mass.  273,  87  and  its  surroundings.     The  city  is 

N.  E.  600.    But  see  Chope  v.  Eureka,  not  liable  if  barriers  and  lights  were 

78  Cal.  588,  21  Pac.  364,  12  Am.  St.  properly  put  up  and  located,  though 

113,  4  L.  R.  A.  325n.  afterwards  removed  by  a.  wrongdoer, 

"Doherty    v.    Waltham,    4    Gray  unless   it  knew   or   ought  to  have 

(Mass.)  596;  Dooley  v.  Town  of  Sul-  known    of    the    removal.      City    of 

livan,  112  Ind.  451,  14  N.  E.  566,  2  Richmond  v.  Poor,  109  Va.  313,  63 

Am.  St.  209;    Seward  v.  Milford,  21  S.  E.  1014,  1017. 

Wis.   485;    Klatt  v.   Milwaukee,   53        =»aCity  and  County  of  Denver  v. 

Wis.  196,  10  N.  W.  162,  40  Am.  Rep.  Maurer,  —  Colo.  — ,  106   Pac.   875; 

759;  Raymond  v.  Keseberg,  91  Wis.  citing  City  of  Denver  v.  Davis,  37 

191,  64  N.  W.  861;  Mullen  v.  Town  Colo.  370,  86  Pac.  1027,  6  L.  R.  A.  (N. 

of   Rutland,    55    Vt.    77;    Weirs   v.  S.)  1013,  119  Am.  St.  293;   Missand 

Jones  County,  80  Iowa  351,  45  N.  W.  v.  Mayor,  160  N.  Y.  133,  54  N.  E. 

883.     The  rule  stated  must  be  the  744;    City  of  Denver  v.  Porter,  126 

true  one   in   ordinary   cases,   since  Fed.  288,  61  C.  C.  A.  168;  and  consid- 
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§  565.  (i'tlS)  liability  for  defects  in  plan. — It  has  often  been  said, 
in  general  terms,  that  a  municipal  corporation  cannot  be  held  liable 
for  injuries  resulting  from  errors  or  defects  in  the  plan  of  a  public 
work,*"  and  the  supreme  court  of  the  United  States  has  given  at  least 
a  qualified  sanction  to  this  doctrine.*^  The  reasons  urged  in  support 
of  the  doctrine  are,  that  planning  or  adopting  a  plan  of  a  public  im- 
provement is  a  matter  of  a  quasi-judicial  nature  involving  the  exer- 
cise of  judgment,  and  that  the  corporate  authorities  in  so  doing  act 
as  public  oflBcers  rather  than  as  agents  of  the  city.  "We  think,  however, 
that  the  rule  is  too  broadly  stated  in  these  cases,  and  that  there  are 
instances  in  which  a  city  may  be  liable  for  injuries  caused  by  defects 
in  the  plan  of  a  street  or  sewer.*''  It  seems  to  us  that  a  distinction 
should  be  drawn  between  those  cases  in  which  the  defect  in  the  plan 
arises  from  a  mere  error  of  judgment  and  those  in  which  the  defect 
arises  from  negligence  in  devising  or  adopting  the  plan.  Suppose,  for 
instance,  a  man  known  to  be  incompetent  is  employed  to  devise  a  plan 
for  a  public  improvement,  and  the  plan  is  adopted  without  any  investi- 
gation of  its  merits,  the  result  being  that,  notwithstanding  the  exer- 
cise of  due  care  in  perfortning  the  work  according  to  the  plan,  an 
adjoining  land-owner  is  permanently  deprived  of  access  to  his  prem- 

ering  the  difference  between  govern-  mit.  It  can  only  be  presented  where 

mental  duties  and  private  or  corpo-  the  case  is  one  in  which  a  work 

rate  duties  and  the  difference  as  to  requiring  skill  is  undertaken  with- 

liability.  out  securing  the  advice  and  assist- 

*"  Child  V.  Boston,  4  Allen  (Mass.)  ance  which  ordinary  prudence  dic- 

41;     Merrifield    v.    Worcester,    110  tates. 

Mass.  216,  14  Am.  Rep.  592;  Mills  v.  "Where  no  more  skill  or  knowl- 
Brooklyn,  32  N.Y.  489;  Urquhart  v.  edge  is  required  than  such  as  men 
Ogdensburgh,  97  N.  Y.  238;  Monk  v.  of  fair  ordinary  knowledge  and  ex- 
Town  of  New  Utrecht,  104  N.  Y.  552,  perience  possess,  then  doubtlesa 
11  N.  E.  268;  Garratt  v.  Trustees  of  there  is  no  wrong  in  entering  upon 
Village  of  Canandaigua,  135  N.  Y.  the  work  without  the  advice  or  as- 
436,  32  N.  B.  142;  Lansing  v.  Toolan,  sistance  of  skilled  men.  But  sup- 
37  Mich.  152;  City  of  Denver  v.  pose  the  councilmen  of  a  town  or 
Capelli,  4  Colo.  25,  34  Am.  Rep.  62.  village  should  undertake  to  con- 
See  also,  Buckley  v.  Village  of  New  struct  a  suspension  bridge  upon  a 
Bedford,  155  Mass.  64,  29  N.  E.  201;  plan  of  their  own  across  a  great 
Bear  v.  City  of  Allentown,  148  Pa.  river  like  the  Hudson,  the  Missis- 
St.  80,  23  Atl.  1062.  Under  nearly  sippi  or  the  Ohio,  would  any  one  as- 
all  the  authorities,  however,  there  sert  that  they  had  used  due  care? 
might  be  a  liability  for  a  direct  in-  And  yet  whosoever  fails  to  use  due 
vasion  of  property  by  collecting  care  is  guilty  of  negligence.  The 
water  in  a  body  and  casting  it  on  wrong  is  not  so  much  in  misjudg- 
the  property,  or  the  like.  ing    as    in    undertaking    to    judge 

"Johnston  v.  District  of  Colum-  where  there  is  an  utter  lack  of  ca- 

bia,  118  U.  S.  19,  30  L.  ed.  75,  6  Sup.  pacity.    See  post,  §§  572  (479),  596 

Ct.  923.    But  the  question  was  not  (499). 
squarely  presented,  for,  as  we  sub- 
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ises.  Has  the  abutter  no  remedy  in  such  a  case  ?  Is  he  not  injured  Just 
as  much  as  if  the  negligence  had  been  in  the  work  instead  of  the  plan  ? 
Again,  to  take  an  illustration  given  by  the  court  in  an  adjudged  case, 
"suppose  the  common  council  to  devise  a  plan  for  a  bridge  that  will 
require  timbers  so  slight  as  to  give  way  beneath  the  tread  of  a  child, 
can  the  city  escape  liability  on  the  ground  that  there  was  only  an  error 
of  judgment  in  devising  the  plan?  *  *  *  The  only  rule  that  has 
any  solid  support  in  principle  is,  that  for  errors  in  judgment  in  devis- 
ing a  plan  there  is  no  liability,  but  there  is  liability  where  the  lack  of 
care  and  skill  in  devising  the  plan  is  so  great  as  to  constitute  negli- 


gence 


«4S 


§  566.  (474)  No  liability  for  mere  error  of  judgment. — As  we  have 
seen,  there  is  no  liability  for  mere  error  of  judgment,  apart  from 
negligence.  If  the  city  has  obtained  the  professional  advice  of  one 
skilled  in  such  matters,  and  has  used  due  care  in  selecting  its  adviser, 
it  will  generally  be  free  from  liability,  if,  in  consequence  of  following 
such  advice,  the  structure,  or  other  improvement,  as  the  case  may  be, 
turns  out  to  be  defective.**   It  may  also  be  aided  by  the  presumption 


«  City  of  North  Vernon  v.  Voegler, 
lOS  Ind.  314,  2  N.  E.  821,  cited  in 
Thompson  Neg.  (2d  ed.),  §  5794. 
See  also,  to  same  effect,  Gould  v. 
Topeka,  32  Kan.  485,  4  Pac.  822,  49 
Am.  Rep.  496,  5  Am.  &  Eng.  Corp. 
Cas.  595;  Ferguson  v.  Davis  County, 

57  Iowa  601,  10  N.  W.  906;  Powers 
V.  Council  Bluffs,  50  Iowa  197;  Wil- 
son v.  Atlanta,  60  Ga.  473;  City  of 
Chicago  V.  Gallagher,  44  111.  295; 
Prideaux  v.  Mineral  Point,  43  Wis. 
513,  28  Am.  Rep.  558n;  City  of  In- 
dianapolis V.  Huffer,  30  Ind.  235; 
City  of  Bvansville  v.  Decker,  84  Ind. 
325,  43  Am.  Rep.  86;  Weis  v.  Madi- 
son, 75  Ind.  241,  39  Am.  Rep.  135; 
Rice  V.  Evansville,  108  Ind.  7,  9  N. 
E.  139,  58  Am.  Rep.  22;  City  of  Ft. 
Wayne  v.  Coomhs,  107  Ind.  75,  7  N. 
E.  743,  57  Am.  Rep.  82;  Blyhl  v. 
Village  of  Waterville,  57  Minn.  115, 

58  N.  W.  817,  47  Am.  St.  596;  Con- 
Ion  V.  City  of  St.  Paul,  70  Minn. 
216,  72  N.  W.  1073;  Seaman  v.  City 
of  Marshall,  116  Mich.  327,  74  N.  W. 
484;  City  of  Peoria  v.  Elsler,  62  111. 
App.  26;  Williams  v.  Corporation  of 

40 — Elliott  R.  and  S. 


Raleigh,  21  Can.  Sup.  Ct.  103;  City  of 
Louisville  v.  Norris,  111  Ky.  903,  64 
S.  W.  958,  23  Ky.  L.  1195;  Dell  Rap- 
ids &c.  Co.  V.  Dell  Rapids,  11  S.  Dak. 
116,  75  N.  W.  898,  74  Am.  St.  783; 
post,  §  §  572,  592  ( 479,  499 ) .  See  also, 
McDonald  v.  Duluth,  93  Minn.  206, 
100  N.  W.  1102.  The  cases  hereto- 
fore cited  in  which  municipal  corpo- 
rations were  held  liable  for  injuries 
resulting  from  sewers  planned  to 
collect  and  cast  surface  water  in  a 
body  upon  land  of  another,  lend  sup- 
port to  this  doctrine,  and  a  city  is 
certainly  liable  where  the  result  of 
following  the  plan  is  necessarily 
and  plainly  dangerous  and  injuri- 
ous. See  Lacour  v.  New  York,  S 
Duer  (N.  Y.)  406;  Nevins  v.  Peoria, 
41  111.  502,  89  Am.  Dec.  392. 

"Thompson  Neg.  (2d  ed.),  §  5705; 
Sutton  v.  Clarke,  1  Marsh.  (Ky.) 
429;  Van  Pelt  v.  Davenport,  42  Iowa 
308,  20  Am.  Rep.  622n.  See  also. 
City  of  Peru  v.  Brown,  10  Ind.  App. 
597,  38  N.  E.  223;  Kiesel  v.  Ogden 
City,  8  Utah  237.  30  Pac.  758. 
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that' its  officers  have  done  their  duty.*^  But  the  city  may  be  liable  for 
^ministerial  acts  in  executing  the  work,  and  if  it  becomes  apparent, 
during  the  progress  of  the  work,  that  the  plan  adopted  is.  defective, 
I  the  city  will  be  guilty  of  negligence  if  it  completes  the  work  .accord- 
ing to  that  plan.** 

§  567.  (475)  Extraordinary  floods.— -Where  the  city  has  so  con- 
structed and  maintained  its  sewers  that :  they  are  adequate  for  all 
ordinary  purposes,  including  ordinary  floods,  it  is  not  liable,  in  the 
absence  of  negligence,  for  injuries  caused  by  extraordinary  and  un- 
precedented floods.*^  But  they  should  be  sufficient  for  ordinary  floods, 
such  as  may  reasonably  be  expected,  and  if  the  city  is  negligent  in  so 
•constructing  or  maintaining  them  that  injury  results  from  ,6rdina,ry 
floods,  on  account  of  its  negligence,  it  may  be  held  liable.*^ 

,     §  568.  (476)  Authority  to  constnict  sewers  cannot  be  abdicated.^- 

The  authority  to  construct  drains  and  sewers  is  by  some  of  the  courts 
referred  to  the  police  power,*'  by  others  to  the  power  of  eminent 


« Cummins  v.  Seymour,  79  Ind. 
.491,  41  Am.  Rep.  618.  In  Gould  v. 
Topeka,  32  Kan.  485,  4  Pac.  822,  49 
Am.  Rep.  496,  this  presumption  was 
indulged  in  favor  of  the  action  of 
the  city  officials  in  the  adoption  of 
a  plan,  the  result  being  that  the  city 
was  held  liable  for  negligence  in  the 
'execution  of  the  work. 

"Weightman  v.  Corporation  of 
Washington,  1  Black  (U.  S.)  39,  17 
L.  ed.  52;  Tate  v.  City  of  St.  Paul, 
'56  Minn.  527,  58  N.  W.  158,  45  Am. 
St.  501.  See  also,  Selfert  v.  Brook- 
lyn, 101  N.  Y.  136,  4  N.  E.  321,  54 
Am.  Rep.  664n;  Hardy  v.  Brooklyn, 
90  N.  Y.  435,  43  Am.  Rep.  182;  King 
V.  City  of  Kansas  City,  58  Kan.  334, 
,49  Pac.  88;  City  of  Chicago  v.  Se- 
'^ben,  165  111.  371,  46  N.  B.  244,  56 
>Am.  St.  245.  See  also,  Beatrice  v. 
Leary,  45  Neb.  149,  63  N.  W.  370,  50 
Am.  St.  546;  McClure  v.  Red  Wing, 
28  Minn.  186,  9  N.  W.  767.  Mayrant 
'T.  City  of  Columbia,  77  S.  Car.  281, 
'57  S.  E.  857,  10  U  R.  A.  (N.  S.) 
1094;  Murphy  v.  Indianapolis,  158 
Ind.  238,  63  N.  B.  469;  Hune  v.  City 
of  Des  Moines,  — ^  Iowa  ^-,  125  N.  W. 
846;   Chalkley  v.  City  of  Richmond, 


88  Va.  402,  14  S.  E.  339,  29  Am.  St. 
730  and  note. 

"Fairlawn  &c.  Co.  v.  City  of 
Scranton,  148  Pa.  St.  231,  23  Atl. 
1069;  Fair  v.  City  of  Philadelphia, 
88  Pa.  St.  309,  32  Am.  Rep.  455;  Al- , 
len  v.  Chippewa  Falls,  52  Wis.  430, 
9  N.  W.  284,  38  Am.  Rep.  748;  Los 
Angeles  &c.  Assn.  v.  City  of  Los  An- 
geles, 103  Cal.  461,  37  Pac.  375;  Hes- 
sion  V.  City  of  Wilmington,  1  Mary. 
(Del.)  122,  40  Atl.  749;  Wright  v. 
Wilmington,  92  N.  Car.  156;  City  of 
Madison  v.  Ross,  3  Ind.  236,  54  Am; 
Dec.  481n;  City  of  Peoria  v.  Adams, 
72  111.  App.  662;  City  of  Keithsburg 
V.  Simpson,  70  111.  App.  467. 

«City  of  Evansville  v.  Decker,  84 
Ind.  325,  43  Am.  Rep.  86;  Powers 
V.  City  of  Council  Bluffs,  50  Iowa 
197;  German  &c.  School  v.  Dubuque, 
64  Iowa  7S6,  11  N.  W.  153;  City  of 
Litchfield  v.  Southworth,  67  111.  App. 
398;  Seaman  v.  City  of  Marshall,  116 
Mich.  327,  74  N.  W.  484. 

"  Coster  V.  Tide  Water  Co.,  18  N. 
J.  Eq.  54;  State  v.  Blake,  36  N.  J.  L. 
442;  O'Reiley  v.  Kankakee  County*, 
32  Ind.  169;  Pool  v.  Trexler,  76  N. 
Car.   297-;    Donnelly  v.   Decker,   58 
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domain/"  while  others  hold  that  the  authority  to  take  property  is 
exercised  under  the  power  of  eminent  domain,  but  that  the  necessity 
for  its  construction  may  be  rested  upon  the  police  power.^^  It  is 
enough  here,  however,  to  afBrm  that  it  is  a  sovereign  power  which 
cannot  be  abdicated  or  surrendered.^^  As  it  is  a  sovereign  power  per- 
manently resident  in  the  state,  all  persons  who  acquire  a  right  to  use 
public  highways  by  a  grant  from  a  local  governmental  agency  take  it 
subject  to  the  paramount  right  of  the  public,  for  the  general  weal 
cannot  be  sacrificed  or  impaired  for  private  benefit.  We  know  that 
there  are  cases  which  hold  that  to  some  extent  a  local  public  corporation 
may  so  fetter  itself  by  contract  as  to  preclude  it  from  resuming  a 
power  it  has  parted  with  by  contract,  but  we  much  doubt  the  sound- 
ness of  some  of  the  decisions.  At  all  events,  we  think  it  safe  to  assume 
that,  when  the  public  necessity  demands  it,  a  governmental  corpora- 
tion may  temporarily  interfere  with  the' business  of  those  to  whom  it 
has  granted  the  privilege  of  using  the  public  roads  or  streets  without 
being  compelled  to  make  any  compensation.  The  rule  which  we  ap- 
prove is  illustrated  in  a  case  wherein  it  was  held  that  a  city  may  remove 
a  street  railway  track  in  order  to  construct  a  sewer,^*  and  there  are 
other  decisions  to  the  same  effect.^*  If  the  question  were  not  so  hedged 

Wis.  461,  17  N.  W.  389,  46  Am.  Rep.  a  drain  or  sewer,  for  ttiis  may  be 

637;    Lowell  v.   Boston,   111   Mass.  done.    City  of  Atchison  v.  Challiss,  9 

454,  15  Am.  Rep.  39;   Keese  v.  City  Kan.  603;   Waters  y.  Bay  View,  61 

of  Denver,  10  Colo.  112,  15  Pac.  825;  Wis.  642,  21  N.  W.  811;  Henderson 

Cooley  Const.  Lim.    (5th  ed.),  234;  v.  Minneapolis,  32  Minn.  319,  20  N. 

Cooley     Taxation     (2d     ed.),     617;  W.  322;    O'Brien  v.  Worcester,   172 

Tiedeman  Police  Powers,  445.  Mass.  848,  52  N.  E.  385;   Bstes  v. 

"People  V.  Nearing,  27  N.  Y.  306;  China,  56  Me.  407. 
Matter  of  Ryers,  72  N.  Y.  1,  28  Am.        ^  Kirby  v.  Citizens'  R.  Co.,  48  Md. 

Rep.  88;   Cribbs  v.  Benedict,  64  Ark.  168,  30  Am.  Rep.  455.    And  in  a  case 

555,  44  S.  W.  707.  where  a  water  ■  company  was   com- 

"'  Anderson  v.  Kerns  Draining  Co.,  pelled  to  relay  its  pipes  after  a 
14  Ind.  199,  77  Am.  Dec.  63;  Helck  sewer  had  been  constructed.  An- 
V.  Voight,  110  Ind.  279,  11  N.  E.  306;  derson  v.  Fuller,  51  Pla.  380,  41  So. 
Zigler  V.  Menges,  121  Ind.  99,  22  N.  684,  688,  120  Am.  St.  170,  6  L.  R.  A. 
B.  782,  16  Am.  St.  357n.  The  au-  (N.  S.)  1026n  (citingtext).  See  also, 
thority  to  levy  assessments  for  North  Pennsylvania  R.  Co.  v.  Stone, 
drainage  is  also  based  by  some  3  Phila.  (Pa.)  421;  3  Elliott  Rail- 
courts  upon  the  taxing  power.  Wa-  roads  (2d  ed.),  §  1082. 
bash  &c.  R.  Co.  v.  East  Lake  Fork  ^  See  Spokane  St.  R.  Co.  v.  Spo- 
&c.  Dist,  134  111.  384,  25  N.  E.  781,  kane,  5  Wash.  634,  32  Pac.  456;  New 
10  L.  R.  A.  285n;  Roberts  v.  Smith,  Orleans  Gas  Co.  v.  Drainage  Com., 
115  Mich.  5,  72  N.  W.  1091;  Yeo-  197  U.  S.  453,  49  L.  ed.  831,  25  Sup. 
mans  v.  Riddle,  84  Iowa  147,  50  N.  Ct.  471;  Middlesex  R.  Co.  v.  Wake- 
W.  886.  field,  103   Mass.   261;    National  &c. 

°^We  do  not  mean,  however,  that  Co.  v.  City  of  Kansas,  28  Fed.  921; 

a  city  may  not  abandon  or  change  Macon  &c.  St.  R.  Co.  v.  Macon,  112 
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by  the  decisions  we  should  be  strongly  inclined  to  the  opinion  that  in 
no  event  can  a  purely  goTemmental  power  be  lost  by  contract. 

§  569.  Frivate  drains  or  sewers — ^Eegulation  of  use  of  municipal 
sewers. — ^A  municipal  corporation  usually  has  no  authority  to  make  a 
binding  contract  to  construct  and  keep  in  repair  a  drain  or  sewer  in 
one  of  its  streets  for  the  benefit  of  a  private  individual.'"'  But  the  pre- 
sumption has  been  indulged  that  when  it  acts  in  its  corporate  capacity 
in  constructing  a  sewer,  it  acts  for  a  public  purpose,  for  the  benefit 
of  the  community  and  not  merely  in  the  interest  of  a  particular  indi- 
vidual."* So,  while  a  drain  not  constructed  or  controlled  by  the  mu- 
nicipality is  not  a  public  sewer,^'^  it  has  been  held  that  one  constructed 
by  private  persons  may  become  public  by  dedication  and  acceptance."* 
The  mvmicipality  may  regulate  or  prohibit  the  use  of  the, ground  or 
space  below  a  street  for  private  drains  or  sewers,"'  as  well  as  regulate 
and  control  the  use  of  its  own  drains  and  sewers.®"  And  this  rule 
applies  to  connections  by  property  owners  with  the  municipal  sewers.®^ 


Ga.  782,  38  S.  E.  60;  also  ante, 
§§  549  (459),  550.  But  compare 
Des  Moines  City  R.  Co.  v.  Des 
Moines,  90  Iowa  770,  58  N.  W.  906, 
26  L.  R.  A.  767. 

■"Peru  V.  Gleason,  91  Ind.  566; 
Hamilton  v.  Shelbyville,  6  Ind.  App. 
538,  33  N.  E.  1007;  Kankakee  v.  Il- 
linois Eastern  Hospital,  66  111.  App. 
112;  Nashville  v.  Sutherland,  92 
Tenn.  335,  21  S.  W.  674,  36  Am.  St. 
88,  19  L.  R.  A.  619n. 

"McDaniel  v.  Columbus,  91  Ga. 
462,  17  S.  E.  1011. 

"'Kansas  City  v.  Ratekin,  30  Mo. 
App.  416;  Commonwealth  v.  Yost, 
11  Pa.  Super.  Ct.  323.  See  also,  St. 
Albans  v.  Noble,  56  Vt.  525. 

"'  Springmeyer  v.  State,  1  Ohio 
Cir.  Ct.  501,  affirmed  in  28  Cine.  L. 
Bui.  281;  Kansas  City  v.  Ratekin, 
30  Mo.  App.  416. 

""Belding  v.  Northampton  Sewer 
Com'rs,  177  Mass.  39,  58  N.  E.  156. 
See  also,  Platte  &c.  Canal  &c.  Co.  v. 
Lee,  2  Colo.  App.  184,  29  Pac.  1036. 

"  Melrose  v.  Cutler,  159  Mass.  461, 
34  N.  E.  695;  City  of  Fergus  Falls 


V.  Boen,  78  Minn.  186,  80  N.  "W.  961; 
Fisher  v.  Harrlsburg,  2  Grant  (Pa.) 
291.  But  see  Rodwell  v.  Newark,  34 
N.  J.  L.  264. 

"Commonwealth  v.  Abbott,  160 
Mass.  282,  35  N.  E.  782;  Raulett  v. 
Lowell,  126  Mass.  431;  Hill  v.  St. 
Louis,  159  Mo.  159,  60  S.  "W.  116; 
Hermann  v.  State,  54  Ohio  St.  506, 
43  N.  E.  990,  32  L.  R.  A.  734;  Evans 
V.  Portland,  97  Me.  509,  54  Atl.  1107; 
Van  Wagoner  v.  Paterson,  67  N.  J. 
L.  455,  51  Atl.  922;  Slaughter  v. 
Berry,  126  N.  Car.  181,  35  S.  E.  241, 
48  L.  R.  A.  442.  But  see  as  to  dis- 
crimination. Mobile  V.  Bienville 
"Water  &c.  Co.,  130  Ala.  379,  30  So. 
445;  State  v.  Graydon,  6  Ohio  Cir. 
Ct.  634.  In  Bowen  v.  Kansas  City, 
140  Mo.  App.  695,  126  S.  W.  790,  it  is 
held  that  where  property  is  cut 
down  to  grade  the  owner  has  a  right 
to  protect  it  from  surface  water 
by  leading  such  water  into  a  street 
or  alley,  in  the  absence  of  any  mu- 
nicipal regulation,  citing  Cox  v.  Ry. 
Co.,  174  Mo.  588,  74  S.  W.  854. 
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570.  Duty  to   improve   or   repair — 

Discretion   of   local   authori- 
ties. 

571.  Liability  for  failure  to  improve 

or  repair. 

572.  Defective  plan — Special  Injury. 

573.  Rule   where   specific   duty   ex- 

ists. 

574.  Mere  grant  of  authority  does 

not  create  a  mandatory  duty. 

575.  Grant  of  authority  includes  in- 

cidental powers. 

576.  Difference   between   reconstruc- 

tion or, improvement  and  re- 
pair. 

577.  Changes   held   to   be   improve- 

ments or  reconstruction. 

578.  Things  held  to  be  repairs. 

579.  Construction     and    reconstruc- 

tion. 

580.  Liability  for  negligence. 

581.  Right  of  local  authorities  to  de- 

termine manner  of  Improve- 
ment. 

582.  Where  work  must  be  let  to  In- 

dependent contractor. 

583.  Rule   where    cost   of   Improve- 

ment is  payable  out  of  the 
general  fund. 

584.  Change    of    grade  —  Statutory 

right  to  damages. 

585.  All  damages  are  recoverable  In 

one  action. 

586.  Liability    of    municipality    for 

acts  of  highway  officers. 


Section 

587.  Liability  for  trespasses  of  high- 

way officers. 

588.  Discretion  of  local  authorities 

as  to  width  to  be  improved. 

589.  Limits   of   authority   of   high- 

way officers — Invasion  of  pri- 
vate rights. 

590.  Municipal    officers    must    con- 

form to  the  law. 

591.  Lateral  support. 

592.  Municipality     may     be    liable 

without  actual  entry  on  abut- 
ting property. 

593.  Oppressive    Improvements — 

When  courts  will  interfere. 

594.  Liability    of    municipality    for 

acts  of  officers  and  agents — 
Respondeat  superior. 

595.  Action    by    property    owner 

where  compensation  is  not 
paid  as  required  by  statute — 
Damages. 

596.  Highway  officers  must  exercise 

reasonable  care  as  to  plan 
and  control  of  work. 

597.  Municipality  Is  not  liable  where 

act  Is  ultra  vires. 

598.  Distinction    between    mere 

wrongful  acts  and  ultra  vires 
acts — Illustrative  cases. 

599.  Distinction  between  ultra  vires 

acts  and  unauthorized  acts 
of  subordinate  agents — ^Rati- 
fication. 
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Section  Skction 

600.  Defense    of    ultra  vires — Im-  601.  Responsibility   for   acts   of   de 

provement  under  an  invalid  facto  officers. 

ordinance. 

§  570.  (477)  Duty  to  improve  or  repairs-Discretion  of  local  au- 
thorities.— The  question  whether  a  road  or  street  shall  be  improved  or 
repaired  is  generally  committed  to  the  local  authorities  for  decision, 
and,  under  the  principle  to  which  we  have  so  often  referred,  their  de- 
cision cannot,  as  a  general  rule,  be  controlled  by  the  courts.^  The 
duty  is  one,  however,  that  must  be  performed  whenever  it  is  necessary 
to  make  reasonably  safe  for  travel  a  way  which  the  local  authorities  have 
thrown  open  for  use.  While  municipal  corporations  are  not  always 
bound  to  improve  or  repair,  they  are  bound  to  do  so  whenever  a  failure 
would  endanger  the  safety  of  persons  whom  they  have  directly  or  im- 
pliedly invited  to  use  the  way  for  travel.^  In  the  case  of  a  municipal 
corporation,  the  failure  to  repair  or  improve,  where  the  failure  is 
negligent  or  wrongful  and  endangers  the  safety  of  the  persons  having 
a  right  to  travel  the  way,  creates  a  liability,  because,  having  the  means 
to  improve  or  repair,  and  having  the  power  to  repair  and  improve, 
its  liability  is  commensurate  with  its  means  and  its  power.  In 
such  case  the  duty  is  inferred,  and  as  the  duty  and  the  power  exist, 
the  negligent  failure  to  perform  the  duty  is  actionable.^ 

^  Benson  v.  Waukesha,  74  Wis.  31,  ment.    Dewey  v.  City  of  Des  Moines, 

41  N.  W.  1017.    See  also,  Regensteln  101    Iowa   416,    70   N.   W.    605    (re- 

V.   City  of  Atlanta,  98  Ga.   167,   25  versed  on  another  point  in  Dewey 

S.   E.   428;    Cason   v.    City  of   Leb-  v.  City  of  Des  Moines,  173  U.  S.  193, 

anon,  153  Ind.  567,  55  N.  E.  768,  770  43  L.  ed.  665,  19  Sup.  Ct.  379).    See 

(citing  text);  Leeds  v.  City  of  Rich-  also,   Peyton   v.   Village   of   Morgan 

mond,  102  Ind.  372,  1  N.  E.  711;  City  Park,  172  111.  102,  49  N.  E.  1003. 
of  Kokomo  V.  Mahan,  100  Ind.  242;         ''Treise  v.  St.  Paul,  36  Minn.  526, 

Louisville   &c.    R.    Co.    v.    Bast    St.  32  N.  W.  857.     See  also,  Schafer  v. 

Louis,   134    111.   656,   25   N.   E.   962;  Mayor,  154  N.  Y.  466,  48  N.  B.  749; 

City  of  Oil  City  v.  Oil  City  Works,  Phillips  v.   City  of  Huntington,   35 

152  Pa.  St.  348,  25  Atl.  549;   Kemp  W.   Va.   406,   14    S.   B.    17;    City  of 

V.  Des  Moines,  125  Iowa  640,  101  N.  Frankfort  v.  Coleman,  19  Ind.  App. 

W.  474;   Dumesnll  v.  Louisville  &c.  368,  49  N.  E.  474.     If  the  street  is 

Stone  Co.,  109  Ky.  1,  58  S.  W.  371,  adopted  by  the  municipal   corpora- 

22  Ky.  L.  503;    Schmitt  v.  New  Or-  tion,  it  is  liable,  no  matter  by  whom 

leans,  48  La.  Ann.  1440,  21  So.  24.  it  was  laid  out.    Klein  v.  Dallas,  71 

The   fact   that   there    are   but  few  Tex.  280,  8  S.  W.  90.    Where  a  city 

houses  along  the  street  and  that  one  deposits  soil  upon  the  prolongation 

of  the  main  inducements  to  the  im-  of  a  street  so  as  to  make  it  appear 

provement  was  that  it  was  the  prin-  a  part  of  the  street,  it  is  under  a 

cipal  thoroughfare  to  the  state  fair  duty  to  make  it  safe.     Ray  v.  St. 

grounds  will  not  justify  the  courts  Paul,  40  Minn.  458,  42  N.  W.  297. 
in    interfering    with    the    improve-        'City  of  Bessemer  v.  Carroll,  154 


631  IMPROVEMENTS   AND   REPAIRS.  §    573 

§571.  (478)  liability  for  failure  to  improve  or  repair. — ^The  gen- 
eral rule  is  that  no  public  corporation  is  liable  to  a  private  action  for  a 
mere  failure  to  undertake  the  work  of  improving  or  repairing  a  road 
or  street.*  It  becomes  liable,  as  a  general  rule,  only  in  the  'event  that 
the  citizen  sustains  a  special  injury  caused  by  a  negligent  or  wrongful 
breach  of  an  imperative  duty.  It  is  upon  the  ground  that  a  special 
injury  is  sustained  by  one  who  falls  into  an  excavation  negligently  suf- 
fered to  remain  unguarded  in  a  street,  or  falls  over  an  obstruction 
unlawfully  in  the  highway,  that  he  is  held  to  have  a  right  of  action 
for  damages.  As  long  as  the  road  or  street  is  reasonably  safe  for  passage 
no  citizen  can  maintain  an  action  against  the  corporation  for  a  mere 
failure  to  undertake  the  work  of  improving  or  repairing.  This  is  no 
more  than  a  just  application  of  the  familiar  rule  that  a  public  right 
cannot  be  vindicated  by  a  private  action. 

§  572.  (479)  Defective  plan — Special  injury. — Some  of  the  courts, 
pressing  the  principle  that  a  municipal  corporation  is  not  liable  for 
a  failure  to  undertake  the  work  of  repairing  or  improving  a  road  or 
street  to  an  unreasonable  extent,  have  held  that  the  adoption  of  an 
insufficient  or  improper  plan  will  not  render  it  liable  in  a  private 
action,  but  this,  as  we  believe,  and  as  we  have  elsewhere  undertaken  to 
show,  is  not  sound  doctrine.^  It  is  true  that  as  long  as  it  is  a  mere 
question  of  judgment  or  discretion  there  can  be  no  liability,  but  where 
special  injury  accrues  to  the  citizen  and  the  element  of  negligence 
becomes  an  influential  one,  then  liability  attaches  to  the  breach  of 
duty.   This  is  true  where  the  act  of  the  corporation  makes  it  unsafe 

Ala.    506,    45    So.    419,    420    (citing  Dec.  450;  Town  of  Monticello  v.  Fox, 

text).     See  also.  City  of  Denver  v.  3  Ind.  App.  481,  28  N.  E.  1025.    The 

Williams,  12  Colo.  475,  21  Pac.  617;  failure  to  repair  a  street  gives  no 

City   of    Greensboro   v.    McGibbony,  right  of  action  to  the  occupant  of 

93  Ga.  672,  20  S.  E.  37;  May  v.  Ana-  abutting   property.     Gold   v.   Phila- 

conda,   26   Mont.   140,   66   Pac.  759;  delphia,  115  Pa.  St.  184,  8  Atl.  386. 

post,  §  788  (611).  See  also,  Harney  v.  Lexington,  130 

*  Lynch   v.    Mayor,   76   N.   Y.   60;  Ky.  251,  113  S.  "W.  115;    Hughes  v. 

Urquhart  v.  City  of  Ogdensburg,  91  Auburn,  161  N.  Y.  96,  55  N.  E.  389, 

N.  Y.  67,  71;   Hughes  v.  Baltimore,  46  L.  R.  A.  636;   Wilson  v.  Water- 

Taney  C.  C.  243;  Williams  v.  Grand  bury,    73    Conn.    416,    47    Atl.    687; 

Rapids,  59  Mich.  51,  26  N.  W.  279,  Knoxville  v.  Klasing,  111  Tenn.  1S4, 

33    Alb.    L.    J.    237;    Henderson    v.  76  S.  W.  814. 

Sandefur,  11  Bush  (Ky.)  550;  Lyon  "Ante,   §   565    (473);    post,    §   596 

V.  Cambridge,  136  Mass.  419;   Free-  (499).     Compare  Conlon  v.  City  of 

port  V.   Isbell,   83   111.   440,   25   Am.  St.   Paul,   70    Minn.   216,   72   N.   W. 

Rep.   407;    Wilson  v.  New  York,  1  1073;   City  of  Valparaiso  v.  Adams, 

Denio   (N.  Y.)    595;    Stackhouse  v.  123  Ind.  250,  24  N.  E.  107. 
City  of  Lafayette,  26  Ind.  17,  89  Am. 
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to  use  the  public  way  without  improving  or  repairing  it.  For  illus- 
tration, if  an  intersecting  street  should  be  so  cut  down  as  to  make  an 
abrupt  descent,  the  corporation  would  surely  be  under  a  duty  to  im- 
prove the  cross  street  or  to  guard  the  descent  so  that  no  one  would 
undertake  to  cross  it.°  A  further  illustration  of  the  principle  is  sup- 
plied by  the  cases  which  hold  that  where  the  system  of  draining  adopted 
makes  an  outlet  necessary  for  the  protection  of  private  property,  it  is 
the  duty  of  the  corporation  to  provide  a  suitable  outlet.''  Another 
illustration  is  supplied  by  the  decisions  which  declare  that  where  water 
is  collected  in  a  body,  the  corporation  will  be  liable  to  one  upon  whose 
land  it  pours  the  collected  water,  although  it  would  not  be  liable  for 
consequential  damages  resulting  from  an  improvement  made  with  rea- 
sonable care  and  skill.^  It  is  evident,  therefore,  that  there  may  be  cases 
in  which  a  special  injury  may  be  sustained  by  a  citizen  from  a  failure 
to  improve  or  repair  a  street,  and  whenever  this  is  so  he  may  have  a 
right  of  action.  But  ordinarily  there  is  no  right  of  action  for  a  failure 
to  undertake  the  work  of  improving  or  repairing  a  road  or  street, 
since  the  question  whether  a  particular  improvement  shall  or  shall 
not  be  undertaken  is  generally  a  matter  of  judgment,  and  no  mere 
error  of  judgment,  where  there  is  a  right  to  exercise  a  discretion,  will 
supply  the  foundation  for  a  private  right  of  action. 

§  573.  (480)  Rule  where  specific  duty  exists. — ^Where  a  specific 
duty  is  imperatively  enjoined  upon  a  municipal  corporation,  and  it 
has  the  means  and  the  power  to  perform  the  duty,  then  it  would  un- 
doubtedly be  liable  to  one  who,  without  fault  on  his  part,  has  sus- 
tained a  special  injury  because  of  the  wrongful  failure  to  discharge 
the  duty  positively  enjoined  by  the  statute.^   Such  a  duty  becomes  ab- 

'  See  City  of  Canton  v.  Dewey,  71  Minn.  331,   333,  33  Am.  Rep.  470; 

111.  App.  346;  Hogan  v.  City  of  Chi-  Gillison  v.  City  of  Charleston,  16  W. 

cago,    168    111.    551,    48   N.   E.    210;  Va.  282,  S7  Am.  Rep.   763;    Inhabi- 

Miller  v.  City  of  Bradford,  186  Pa.  tants  of  West  Orange  v.  Field,  37  N. 

St.  164,  40  Atl.  409;   Willis  v.  City  J.  Eq.  600,  45  Am.  Rep.  670;  Noonan 

of  Newbern,  118  N.  C.  132,  24  S.  E.  v.  City  of  Albany,  79  N.  Y.  470,  35 

706.  Am.  Rep.  540n. 

'City  of  Evansville  v.  Decker,  84        "Wilkins  v.  Rutland,  61  Vt.  336, 

Ind.  325,  43  Am.  Rep.  86;    Smith  v.  17  Atl.  735.    See  also,  Selma  v.  Per- 

City  of  Alexandria,  33  Gratt.  (Va.)  kins,  68  Ala.  145;  City  of  Chicago  v. 

208,  36  Am.  Rep.  788;  Ross  v.  City  Keefe,  114  111.  222,  2  N.  B.  267,  55 

of  Clinton,  46  Iowa  606,  26  Am.  Rep.  Am.  Rep.  860n;  Mans  v.  SpringiSeld, 

169.  101  Mo.  613,  14  S.  W.  630,  20  Am. 

'Davis  V.  City  of  Crawfordsville,  St.  634;    Bunch  v.  Edenton,  90  N. 

119  Ind.  1,  21  N.  E.  449,  12  Am.  St.  Car.  431;   Farquar  v.  Roseburg,  18 

361;  O'Brien  v.  City  of  St.  Paul,  25  Ore.  271,  22  Pac.  1103,  17  Am.  St. 
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solute,  and  the  local  authorities  are  deprived  of  all  discretionary  au- 
thority. Its  performance  may,  ia  the  proper  case,  be  coerced  by  man- 
damus"^ It  is  very  seldom,  however,  that  the  statute  makes  the  duty  im- 
perative, for,  in  by  far  the  greater  number  of  cases,  the  matter  of  im- 
proving highways  is  committed  to  the  discretion  of  the  local  author- 
ities. 

§  574.  (481)  Mere  grant  of  authority  does  not  create  a  mandatory 
duty. — Statutes  granting  authority  to  improve,  and  providing  means 
for  paying  the  cost  of  the  improvement,  are  not  considered  as  man- 
datory in  such  a  sense,  at  least,  as  to  deprive  the  highway  ofScers  of 
the  discretionary  power.  Thus  the  grant  of  authority  to  construct  and 
repair  sidewalks  and  assess  the  expense  against  the  abutters  does  not 
create  an  imperative  duty.^"  So  a  grant  of  authority  to  remove  all 
obstructions  in  a  harbor  does  not  impose  upon  the  local  officers  a  duty 
that  they  are  imperatively  bound  to  perform.^*  Nor  does  a  grant  of 
authority  to  "construct  sewers"  deprive  the  local  officers  of  discre- 
tionary powers,  and  impose  upon  them  a  duty  that  can  be  coerced  by 
mandamus,  or  which  will  constitute  the  foundation  for  a  private 
action  for  damages.^^  The  rule  deducible  from  the  adjudged  cases  is, 
that  the  grant  of  authority  to  make  an  improvement,  unaccompanied 
by  mandatory  words  commanding  it  to  be  made,  vests  in  the  highway 
officers  a  discretionary  power,  and  no  action  will  lie  for  a  mere  failure 
or  refusal  to  exercise  this  power.^* 

732n;   Danville  v.  Robinson,  99  Va.  Hope,  68  111.  167;  Atchison  v.  Chal- 

448,  39  S.  B.  122,  55  L.  R.  A.  162;  liss,  9  Kan.  603;  McGregor  v.  Boyle, 

Cleveland  v.  King,  132  U.  S.  295,  33  34  Iowa  268;    Van  Pelt  v.  Daven- 

L.  ed.  334,  10  Sup.  Ct.  90.  port,  42  Iowa  308,  20  Am.  Rep.  622n; 

i»  Saulsbury  v.  Ithaca,  94  N.  Y.  27,  Judge    v.    Meriden,    38    Conn.    90; 

46  Am.  Rep.  122;  Hines  v.  Lockport,  Aaron  v.   Broiles,  64  Tex.   316,   53 

50  N.  Y.  236;  Vogel  v.  New  York,  92  Am.  Rep.  764;  Schattner  v.  Kansas, 

N.  Y.  10,  44  Am.  Rep.  349n;  Carroll  53  Mo.  162;   Randall  v.  Eastern  R. 

v.  St.  Louis,  4  Mo.  App.  191;  Wilson  Co.,  106  Mass.  276,  8  Am.  Rep.  327; 

V.  Halifax,  L.  R.  3  Exch.  114.  Tinker  v.  Russell,  14  Pick.  (Mass.) 

"Goodrich  v.  Chicago,  20  111.  445;  279;  Glossop  v.  Heston  Local  Board, 

Forbes  v.  Lee  &c.  Board,  L.  R.  4  L.  R.  12  Ch.  Dlv.  102;  Carr  v.  North- 

Exch.  116.  ern  Liberties,  35  Pa.  St.  324,  78  Am. 

"^County  Com'rs  of  Anne  Arundel  Dec.  342;  Grant  v.  Brie,  69  Pa.  St. 

County  V.  Duckett,  20  Md.  468,  83  420,  8  Am.  Rep.   272;    Borough  of 

Am.  Dec.  557n;  Wilson  v.  New  York,  Easton  v.  Neff,  102  Pa.  St.  474,  48 

1   Denio    (N.  Y.)    595;    Bennett  v.  Am.  Rep.  213;  Hughes  v.  Baltimore, 

New  Orleans,  14  La.  Ann.  120;  Stein-  Taney's  C.  C.  243;    McDonough  v. 

meyer  v.  St.  Louis,  3  Mo.  App.  256.  Virginia  City,  6  Nev.  90;  Lindholm 

"Bannagan  v.  District  of  Colum-  v.  St.  Paul,  19  Minn.  245;   Hender- 

bla,  2  Macikey  D.  C.  285;   Alton  v.  son  v.  Sandefur,  11  Bush  (Ky.)  550. 
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§  575.  (482)  Grant  of  authority  includes  incidental  powers. — The 

grant  of  authority  to  improve  a  road  or  street  carries  with  it  such 
incidental  powers  as  are  necessary  to  a  proper  exercise  of  the  principal 
power  granted,^*  and  it  is  the  fault  of  the  local  officers,  upon  whom 
the  power  is  conferred,  if  they  do  not  employ  such  means  and  measures 
as  ordinary  care  and  skill  require  to  make  and  maintain  the  improved 
way  reasonably  safe  for  passage,  since  they  have  authority  to  do  this 
as  an  incident  of  the  principal  power  conferred  upon  them.  The 
grant  of  authority  carries  with  it  a  corresponding  obligation,  and  im-' 
poses  upon  the  officers  who  undertake  to  exercise  the  power  by  per- 
forming the  ministerial  work  of  making  the  improvement,  the  duty 
of  using  ordinary  care  and  skill  ia  performing  the  work. 

§  576.  Difference  between  reconstruction  or  improvement  and  re- 
pair.— ^As  shown  in  a  preceding  section,^  ^  there  is,  in  strictness,  a  dif- 
ference between  thes  improvement  or  reconstruction  and  the  repair 
of  a  street,  and  both  the  prelimiuary  steps,  or  the  manner  of  con- 
tracting and  doing  the  work,  and  the  mode  of  obtaining  the  money 
to  pay  for  it,  or  the  fund  out  of  which  it  shall  be  paid,  may  depend, 
under  various  statutes,  upon  the  answer  to  the  question  as  to  whether 
the  work  is  one  of  improvement  in  the  sense  indicated  or  one  of  re- 
pair. The  matter  may,  therefore,  be  of  vital  importance,  and  is  worthy 
of  careful  consideration.  "Improvement"  may  ordinarily  include  "re- 
pair,"^^  but  not,  as  is  generally  true  in  such  eases,  when  the  two  terms 
are  used  in  contradistinction.  To  repair  seems  primarily  to  mean  to 
mend  or  to  restore  to  a  sound  or  good  state  after  decay,  injury,  or 
partial  destruction,^^  while  to  improve  seems  to  convey  more  of  the 
idea  of  making  better,  generally  by  addition  or  change  of  material, 
nature  or  character.^*  The  complete  reconstruction  of  an  entire  street 

"Post,    §    602    (505).     See    also,  Iowa  310,  82  N.  W.  773,  774;  Board 

Scott  V.  Marshall,  110  Mo.  App.  178,  of  Com'rs  of  Warren  County  v.  Man- 

85  S.  "W.  98;   Klttinger  v.  Buffalo,  key,  29  Ind.  App.  55,  63  N.  E.  864, 

148  N  Y.  332,  42  N.  B.  80S.  865;    Weaver  v.   Templln,   113   Ind. 

"> See  ante,  §  553  (462).  298,   303,  14  N.  B.   600;   Pittsburgh 

"  See  Estes  v.  Owen,  90  Mo.  113,  2  &c.   R.    Co.   v.    Pittsburgh,    80   Pa. 

S.  W.  133.    But  repair  has  been  held  St.  72. 

not  to  be   a   "local  improvement."  "  In  Ritterskamp  v.  Stefel,  59  Mo. 

Crane  v.  West  Chicago  Park  Com'rs,  App.  510,  much  the  same  distinction 

153  111.  348,  38  N.  E.  943,  26  L.  R.  A.  is  drawn  between  repair  and  recon- 

311.    See  also,  Louisville  v.  Mekler,  struction.    In  repair,  it  is  said,  the 

108  Ky.  436,  56  S.  W.  712,  22  Ky.  same  kind  of  material  is  used  and 

L.  62.  the  structure  is  not  changed  mate- 

"  See    Farraher    v.    Keokuk,    111  rially,  while  in  reconstruction  a  new 
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would  clearly  be  an  improvement  and  not  a  mere  repair  of  the  street. 
On  the  other  hand,  merely  putting  a  load  of  gravel  on  a  gravel  road, 
relaying  a  few  bricks  in  a  brick  pavement  or  a  few  blocks  in  a  block 
pavement,  or  patching  a  small  place  in  the  surface  of  an  asphalt  pave- 
ment would  just  as  clearly  be  no  more  than  an  ordinary  repair.  Be- 
tween these  two  extremes  lies  the  debatable  ground.  The  question  most 
often  arises  when  a  street,  or  a  material  part  of  it,  is  resurfaced.  If 
a  new  pavement  of  a  better  and  more  costly  kind  is  laid  we  think  it 
is  reasonably  clear  that  it  would  be  an  improvement  and  not  a  mere 
repair  of  the  street.^"  But  when  the  question  is  narrowed  down  still 
more  it  becomes  more  difficult  and-  will  have  to  be  answered  by  the 
authorities.  It  is  generally  a  mixed  question  of  law  and  fact.^" 

§  577.    Changes  held  to  be  improvement  or  reconstmotion. — In  a 

California  case  it  is  held  that  the  term  "repair"  does  not  include  an 
original  improvement  or  work  of  a  different  character  from  that  al- 
ready done  on  the  street,  and  paving  a  street  with  bituminous  rock  on 
a  macadam  foundation  is  an  improvement  or  reconstruction  and  not 
a  repair  of  a  street  which  was  never  before  so  improved.^^  In  an  Illi- 
nois case  the  improvement  in  question  involved  "the  cleaning,  filling 
of  holes,  and  compacting  of  the  old  roadbed,"  which  had  a  macadam 
surface,  and  the  placing  of  several  inches  of  new  material  on  top  of 
it,  using  the  old  as  far  as  possible  to  make  a  good  foundation.  The 
court  held  that  this  was  a  local  improvement  for  which  abutters  could 
be  assessed,  and  not  a  mere  repair  of  the  street.^^    In  another  case 

and,  perhaps,  different  kind  of  ma-  718,  76  N.  W.  442,  44  L.  R.  A.  534n; 

terial  is  used  and  there  may  also  Ardesco  Oil  Co.  v.  Richardson,   63 

be  material   changes   in   the   struc-  Pa.  St.  166;  Matter  of  Repaving  Ful- 

ture.      For    cases    illustrating    the  ton  St.,  29  How.  Pr.  (N.  Y.)  429. 

comprehensive  meaning  of  improve-  "O'Meara  v.  Green,  25  Mo.  App. 

ment,  as  distinguished  from  repairs,  198. 

see  Birmingham  v.  Starr,  112  Ala.  ^  Santa   Cruz   Rock   Pav.    Co.    v. 

98,   20   So.   424;    Putnam  County  v.  Broderick,  113  Cal.  628,  45  Pac.  863. 

Young,   36   Ohio   St.  292;    Chase  v.  =  Field  v.  City  of  Chicago,  198  III. 

Sioux  City,  86  Iowa  603,  53  N.  W.  224,  64  N.  B.  840,  842,  where,  in  the 

333;  Truslott  v.  Diamond  Rock  Bor-  course  of  the   opinion,   it  is  said: 

ing  Co.,  51  L.  J.  Ch.  261.  "If  the  roadway  already  contains  a 

"See  Santa  Cruz  Rock  Pavement  good  foundation,  or  one  that  with 

Co.   V.   Broderick,   113   Cal.    628,   45  some    labor    can    be    made    a    good 

Pac.  863;   Blount  v.  City  of  Janes-  foundation,  we  see  no  reason  why 

ville,   31  Wis.   648.     And  see  also,  the  same  should  be  excavated  and 

Field  V.  City  of  Chicago,  198  111.  224,  destroyed,  instead  of  being  used,  in 

64  N.  E.  840;    Rockliffe  v.  Duncan,  putting   down   a  new   pavement   on 

130  Mo.  App.  695,  108  S.  W.  1110;  the  street.     Doubtless  most  of  the 

Robertson  v.  City  of  Omaha,  55  Neb.  streets  in  cities  of  any  considerable 
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in  the  same  court,  the  old  work  consisted  of  a  concrete  base,  the  binder 
course  and  a  wearing  surface  of  asphalt.  The  latter  had  become  badly 
worn  and  in  many  places  both  the  asphalt  surface  and  the  binder  coat 
had  disintegrated  and  worn  through  to  the  concrete  base.  The  street 
had  been  repaired  twice  and  finally  the  asphalt  coat  and  the  binder 
course  were  removed  and  a  new  asphalt  surface  and  binder  course 
were  placed  upon  the  concrete  foundation.  This  was  held  to  be  an 
improvement  in  the  nature  of  reconstruction  and  not  a  mere  repair.^^ 
In  a  somewhat  similar  case,  in  the  courts  of  a  different  state,  the  as- 
phalt coat  was  removed  and  the  old  concrete  base  was  left  where  it 
was  in  good  condition,  and  where  necessary,  was  built  up  to  a  certain 
level.  Upon  the  base  thus  made  a  surface  of  asphalt  was  laid.  The 
trial  court  found  that  this  was  a  reconstruction  and  not  a  repair  and 
the  court  of  appeals  held  that  such  finding  was  not  unsupported.''* 
In  another  case  wooden  blocks  had  been  laid  upon  a  concrete  base. 
After  the  blocks  were  worn  out  they  were  removed  and  vitrified  brick 
was  laid  on  the  old  base.  This  was  held  to  be  a  reconstruction  and  not 
a  repair.''^  Where  old  paving  stones  were  removed  and  new  paving 
stones  were  used  in  paving  an  alley,  and  the  grade  was  changed  a 
few  inches,  it  was  held  to  amount  to  a  reconstruction  and  not  to  be  a 
mere  repair.^'  A  street  which  had  been  covered  with  refuse  stone 
from  a  neighboring  quarry  without  gutters  or  curbstone,  was  found 

size  which  have  been  permanently  and    compacted   as    specified   there 

improved  by  special  assessment  or  should  be  placed  a  layer  of  granite 

special  taxation  had  been  previously  blocks  or  a  layer  of  vitrified  brick, 

graded,  curbed  and  macadamized  by  instead   of  layers   of  broken   lime- 

the    city   authorities,   and   used   in  stone  and  crushed  granite,  it  would 

that  way  by  the  public  long  before  hardly  be  contended  that  the  work 

the    permanent    improvement    was  would  be  one  of  mere  repair."    See 

made;    and  we  do  not  understand  also,  Levi  v.  Coyne  (Ky.),  22  Ky.  L. 

that  the  previous  work  done  on  such  493,  57  S.  W.  790;    People  v.  Buf- 

streets  would  impress  all  future  im-  falo,  52  App.  Div.  (N.  Y.)  157,  65  N. 

provements   with   the   character   of  Y.  S.  163,  aflSrmed  in  166  N.  Y.  604, 

mere  repairs  unless  such  previous  59  N.  E.  1128. 

improvements  were  destroyed.  *  *  *  '^  Bush  v.  City  of  Peoria,  215  111. 

The  mere  fact  that  the  ordinance  515,  74  N.  E.  797. 

provides  that  the  macadam  founda-  "  Barber   Asphalt   Paving   Co.   v. 

tion  already  in  the  street  should  be  Muchenberger,  105  Mo.  App.  47,  78 

made  level  and  smooth  and  used  as  S.  W.  280. 

a  foundation  for  the  improvement  ^Robertson  v.  City  of  Omaha,  55 

provided  for  by  the  ordinance,  and  Neb.  718,  76  N.  W.  442,  44  L.  R.  A. 

that  some  of  the  curb  stones  shall  534n,  approved  in  McCaffrey  v.  City 

be  used  in  the  new  work,  does  not  of  Omaha,  72  Neb.  583,  101  N.  W. 

make  the  work  one  of  repair  only.  251. 

If  the  ordinance  had  provided  that  =°  Ritterskamp   v.    Stifel,    59    Mo. 

on   the   roadway   so   cleaned,   filled  App.  510. 
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seven  years  afterward,  to  be  in  bad  condition,  below  the  grade  and 
lower  in  the  middle  than  at  the  sides.  It  was  ordered  that  the  street 
should  be  graded,  curbstone  set,  the  gutters  paved  with  stone  and  the 
street  macadamized  with  six  inches  of  broken  stone  covered  with  two 
inches  of  gravel.  This,  also,  was  held  to  be  a  reconstruction  and  not 
a  repair.^^  And  in  another  case  in  the  same  state  a  like  decision  was 
rendered  where  a  brick  sidewalk  was  taken  up,  a  new  foundation  of 
sand  made,  and  a  number  of  new  bricks  were  used  in  relaying  the 
walk,  even  though  a  few  of  the  old  bricks  were  used.^^  So,  it  is  held 
in  Nebraska  that  where  the  wearing  surface  of  a  street  has  become 
worn  and  unfit  for  use,  the  removal  of  the  old  wearing  surface  and 
the  laying  of  a  new,  even  though  of  the  same  kind  of  material  and 
upon  the  same  foundation  or  base,  constitutes  a  "repaving"  and  not  a 
work  of  repair.^^  The  general  subject  also  received  consideration  in 
a  very  recent  case  in  Missouri,  where  the  court  had  occasion  to  ap- 
prove the  following  statement:  "The  word  'macadamize'  has  a  fixed 
and  definite  meaning  and  refers  not  only  to  the  kind  of  material  to  be 
used  in  covering  the  street  or  road,  but  also  the  manner  in  which  it 
is  to  be  laid.  It  means  to  cover  a  street  or  road  by  a  process  intro- 
duced by  macadam  which  consis.ts  of  the  use  of  small  stones  of  uni- 
form size,  consolidated  and  leveled  by  heavy  rollers."^*  The  court 
therefore  held,  under  a  statute  providing  that  in  case  of  repair  to 
macadamizing  on  a  street,  it  shall  be  divided  into  sections,  that  the 
complete  removal  and  relaying  of  the  macadamizing  was  a  recon- 

"  Koons  V.  Lucas,  52  Iowa  177,  3  plan  or  grade.  In  order  to  constitute 

N.  W.  84.  the  work  a  repaving.    *    *    ♦   There 

'^  Farraher  v.  City  of  Keokuk,  111  can,  we  think,  he  no  distinction,  in 

Iowa  310,  82  N.  W.  773.  sound  reason  or  principle,  for  say- 

=*  McCaffrey  v.  City  of  Omaha,  72  ing  that  where  the  surface  of  the 

Neb.   583,   101  N.  W.   251.     In  the  street  is  laid  with  brick  upon  the 

course   of   the   opinion   it   Is   said:  same    concrete    base,    in    place    of 

"The   quality   or   character   of  the  wooden    blocks    which    have    been 

material  used  in  putting  on  the  new  worn  until  they  are  useless  this  Is 

pavement  or  surface  does  not,  to  our  a  repaving,  but  that  if  on  a  like 

mind,  essentially  change  the  nature  base,  when  all  of  the  old  surfacing, 

of  the  work  being  done.    What  is  in  whether  it  be  blocks,  bricks  or  as- 

fact  contemplated,  or  what  is  the  phalt,  is  removed,  and  new  material 

nature  of  the  work  to  be  done  must  used  In  replacing  and  relaying  such 

determine  whether  it  is  properly  a  surface,   of  the  same  kind   as  the 

work  of  repair.    *    ♦    *    It  Is  not,  old,  that  this  would  constitute  a  re- 

we  think,  required  that  the  whole  pair  only." 

of  the  material  used  In  the  paving       ™  Quoting  Partridge  v.  Lucas,  99 

In  the  first  Instance  shall  he  relald,  Cal.  519,  33  Pac.  1082,  1083. 
or  a  change  made  in  the  original 
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struction  and  not  a  repair  of  it,  although  the  former  foundation  was 
permitted  to  remain  intact.** 

§  578.  Things  held  to  be  repairs. — On  the  other  hand,  in  California 
in  a  case  in  which  a  landowner  was  ordered  to  lay  a  cement  sidewalk 
in  place  of  one  consisting  of  two  strips  of  cement  with  a  wooden  walk, 
which  had  become  badly  out  of  repair,  between  them,  it  was  held  that 
this  was  a  repair  within  the  meaning  of  the  statute  there  in  question.'^ 
In  a  Kentucky  case  resurfacing  a  street  by  relaying  a  new  asphalt 
wearing  surface  on  the  old  macadam  base,  without  any  change,  was 
held  to  be  a  repair  and  not  a  reconstruction  of  the  street.'*  So,  a 
Georgia  case  seems  to  support  the  power  to  repave  with  new  material 
under  authority  to  repair.**  And  relaying  small  portions  of  a  pave- 
ment has  been  held  to  be  repair  work.*^  Merely  straightening  a  curb, 
resetting  flagstones  and  replacing  a  few  worn  out  ones  with  new  ones, 
or  the  like,  would  clearly  seem  to  constitute  repairs  rather  than  an 
improvement  by  construction  or  reconstruction.  *°   The  weight  of  au- 


°^  Jones  V.  Plummer,  137  Mo.  App. 
337,  118  S.  W.  109.  The  court  said, 
however,  that  if  macadamizing  in- 
volved the  building  of  a  substratum 
or  foundation  to  sustain  it,  then  the 
work  would  have  been  a  repair 
rather  than  a  reconstruction  of  the 
macadamizing.  Under  a  Massachu- 
setts statute  it  is  held  that  paving 
a  macadamized  street  with  granite 
blocks  and  substituting  a  brick 
pavement  for  cobblestones  are  spe- 
cific rather  than  ordinary  repairs. 
Draper  v.  Pall  River,  185  Mass.  142, 
69  N.  E.  1068. 

==  Heath  v.  Manson,  147  Cal.  694, 
82  Pac.  331.  The  court  said  that 
"while  it  is  true  that,  in  general, 
repair  has  reference  to  the  recon- 
struction or  restoration  of  an  imper- 
fect existing  thing,  it  is  none  the 
less  true  that  in  contracts  and  in 
statutes  it  frequently  has  a  broader 
significance." 

''City  of  Covington  v.  Bullock, 
126  Ky.  236,  103  S.  W.  276,  31  Ky. 
L.  688.  In  this  case  it  is  said:  "If 
the  improvement  consists  in  merely 
restoring  the  street  to  a  good,  serv- 
iceable condition  by  replacing  such 
parts  as  are  destroyed,  the  work  is 
in  fact  but  'repairing,'  no  matter 
how  extensive  this  work  may  be.  If, 


on  the  other  hand,  the  entire  street 
is  torn  up  and  rebuilt,  or  built  over 
again,  the  work  is  'reconstruction.' 
The  difference  is  well  illustrated  by 
counsel  for  appellee  in  the  case  of  a 
roof  over  a  building  that  is  found  to 
be  in  a  dilapidated  condition.  The 
roof  may  be  repaired  by  simply 
patching  some  holes,  or  the  old  shin- 
gles may  be  removed  and  new  ones 
put  in  their  place,  so  that  it  is  an 
entirely  new  roof,  and  yet  it  is  but 
a  repair  to  the  house.  The  fact  that 
the  covering  has  become  worn  or  de- 
cayed, so  as  to  necessitate  its  being 
replaced,  cannot  be  regarded  as  a 
'reconstruction'  of  the  street.  It  is 
but  a  resurfacing,  a  repairing.  'Con- 
struct' means  to  build;  'reconstruct' 
means  to  rebuild,  to  build  over 
again;  and  a  street  is  not  'recon- 
structed' by  being  resurfaced  either 
in  whole  or  in  part." 

"  See  Regenstein  v.  Atlanta,  98 
Ga.  167,  25  S.  B.  428.  But  compare 
Burckhardt  v.  Atlanta,  103  Ga.  302, 
30  S.  E.  32. 

»=See  In  re  Roberts,  25  Hun  (N. 
Y.)  371  (aff'd  In  89  N.  Y.  618) ;  Peo- 
ple V.  Brooklyn,  21  Barb.  (N.  Y.) 
484. 

»»Perkinson  v.  Schnaake,  108  Mo. 
App.   255,  83   S.  W.   301;    State  v. 
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thority,  as  shown  by  the  cases  referred  to  in  the  preceding  section, 
seems  to  be  to  the  effect  that  resurfacing  a  street  should  generally  be 
considered  as  a  reconstruction  of  it,  or,  at  all  events,  more  than  an 
ordinary  repair. 

§  579.  Construction  and  reconstruction. — Questions  often  arise, 
also,  as  to  whether  certain  work  is  original  construction  or  reconstruc- 
tion, and  as  to  whether  it  is  paving  or  repaving  or  repair  work,  and 
the  like.  The  rule  in  Kentucky,  as  announced  in  a  recent  case  is 
"that  until  a  street  is  improved  as  provided  by  the  municipal  authori- 
ties, and  an  improvement  is  made  for  which  property  owners  are 
charged,  there  is  no  original  construction  of  the  street;  in  other 
words,  the  abutting  property  may  be  taxed  to  construct  the  street, 
and  this  power  of  taxation  is  not  affected  until  it  is  exercised."^'  And 
the  court  held,  in  the  case  from  which  we  have  quoted,  that  ordering 
the  grading  and  paving  of  a  street,  a  part  of  which  had  been  improved 
by  an  abutting  owner  at  his  own  cost  and  for  reasons  of  his  own,  is 
ordering  the  original  construction  of  the  street  for  which  abutters  may 
be  taxed.  Temporarily  repairing  a  street  or  covering  only  a  part  of 
it  with  cinders  or  even  gravel  or  macadam,  has  been  held  not  to  be 
original  construction  and  not  to  make  a  paving  thereafter  a  recon- 
struction under  the  Kentucky  statutes.^*  There  are  also  New  York 
decisions  to  much  the  same  effect.*'  This  is  true  also  in  Pennsylvania, 
where  it  is  held  that  there  can  be  no  assessment  of  abutters  for  recon- 

Jersey  City,  38  N.  J.  L.  410;  Willard  v.  Barnett,  115  Ky.  890,  61  S.  "W.  20, 

Woman's  Christian  Temperance  Un.  22  Ky.  L.  1660. 

V.  Town  of  Westfield,  —  N.  J.  — ,  75  »»Lindsey  v.  Brawner  (Ky.),  97  S. 

Atl.   174;    Milford  v.  Cincinnati  &c.  W.  1,  29  Ky.  L.  1236;  Adams  v.  City 

Trac.  Co.,  26  Ohio  C.  C.  271.  See  also,  of  Ashland    (Ky.),   80   S.   W.   1105, 

Lindsey  v.  Brawner  (Ky.),  97  S.  W.  26  Ky.  L.  184;   Heim  v.  Figg  (Ky.), 

1,  29  Ky.  L.  1236;  Adams  v.  City  of  89  S.  W.  301,  28  Ky.  L.  396.    But  see 

Ashland  (Ky.),  80  S.  W.  1105,  26  Ky.  City  of  Louisville  v.  Tyler,  111  Ky. 

L.  184;   Evans'  Appeal,  210  Pa.  539,  588,  64  S.  W.  415,  23  Ky.  L.  827,  65 

60  Atl.  154.  But  compare  Rackliffe  V.  S.  W.  125,  23  Ky.  L.  1609;   City  of 

Duncan,  130  Mo.  App.  695,  108  S.  W.  Cattlettsburg  v.  Self,  115  Ky.  669,  74 

1110.  S.  W.  1064,  25  Ky.  L.  161;  McHenry 

"  Sparks  v.  Barber  Asphalt  Pav.  v.  Selvage,  99  Ky.  232,  35  S.  W.  645, 

Co.,  130  Ky.  769,  112  S.  W.  830,  cit-  18  Ky.  L.  473. 

ing  McHenry  v.  Selvage,  99  Ky.  232,  °°  In  the  matter  of  the  petition  of 
35  S.  W.  645,  18  Ky.  L.  473;  Wy-  Brady,  85  N.  Y.  268;  Petition  of 
mond  V.  Barber  Asphalt  Pav.  Co.  Astor,  2  Sup.  Ct.  (T.  &  C.)  488;  In 
25  Ky.  L.  1135,  77  S.  W.  203,  and  the  matter  of  Welsh,  30  Hun  (N. 
other  Kentucky  cases.  But  see  Y.)  372.  But  compare  In  the  mat- 
City  of  Louisville  v.  Tyler,  111  Ky.  ter  of  the  Petition  of  Burmeister,  76 
588,  64  S.  W.  415,  23  Ky.  L.  827,  65  N.  Y.  174;  In  the  matter  of  Burke, 
S.  W.  125,  23  Ky.  L.  1609;   Gleason  62  N.  Y.  224. 
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struction,  and  many  things  have  been  treated  as  repairs  rather  than 
original  construction;*"  but  where  part  of  a  street  was  paved  and  part 
unpaved  the  subsequent  paving  of  the  unpaved  part  was  held  an  orig- 
inal construction  and  not  a  reconstruction.*^  In  a  Michigan  case  a 
street  two  hundred  feet  wide,  which  had  been  paved  with  block  stone 
to  the  extent  of  a  strip  forty  feet  in  width  through  the  middle  of  the 
street,  was  improved  by  the  removal  of  such  stone  pavement,  making 
the  strip  into  a  street  park,  and  paving  a  roadway  of  tweniy-five  feet 
on  each  side  of  it.  This  was  held  to  be  a  repaving  and  not  an  original 
construction.*"  And  a  like  decision  was  rendered  by  the  same  court 
ia  a  similar  case  of  more  recent  date.**  It  has  also  been  held  that 
power  to  repair  does  not  include  repaving,**  and  that  resurfacing  a 
street  is  repaving  and  not  an  ordinary  repair.*''  So  it  has  been  held 
that  grading  a  new  street  is  new  work  and  not  an  improvement  in  the 
nature  of  ordinary  repairs.** 

§  580.  (483)  liability  for  negligence. — Outside  of  the  New  Eng- 
land states,  and  those  states  which  follow  the  New  England  rule,  the 
doctrine  is  that  there  is  a  liability  for  a  failure  to  exercise  ordinary 
care  and  skill  in  making  the  improvement,  for  once  the  ministerial 
act  is  undertaken,  such  reasonable  care  and  skill  must  be  exercised  as 
will  not  only  make  the  highway  safe  for  passage,  but  will  prevent  in- 
jury to  adjoining  property.  The  basis  of  all  actions  against  municipal 
corporations  for  special  injuries  sustained  by  adjoining  owners  from 
the  negligent  and  unskillful  improvement  of  a  street  is  negligence, 
and  where  there  is  no  negligence  there  is  no  liability  except  ia  cases 
where  there  is  a  statute  expressly  creating  it.  It  must  appear,  in  order 
to  charge  the  public  corporation,  that  there  was  a  duty,  and  that  the 

"  Harrisburg  v.  Funk,  200  Pa.  348,  "  Dickinson  v.  City  of  Detroit,  111 
49  Atl.  992;   Evan's  Appeal,  210  Pa.  Mich.  480,  69  N.  W.  728. 
539,  60  Atl.  154.    Whether  there  is  "Wreford  v.  City  of  Detroit,  132 
an  original  construction  is  said  to  Mich.  348,  93  N.  W.  876.    But  corn- 
depend  in  part  on  the  nature  of  the  pare  Alcorn  v.  Philadelphia,  112  Pa. 
improvement  and  the  material  and  St.  494,  4  Atl.  185. 
in  part  upon  the  Intention  or  pur-  "Hurley  v.  Trenton,  66  N.  J.  L. 
pose  in  doing  it.    See  case  last  above  538,   49  Atl.   518.     See   also   as  to 
cited;    also,    Dick   v.    Philadelphia,  "relaying,"  Adams  v.  City  of  Beloit, 
197  Pa.  St.  467,  47  Atl.  750;   Phila-  105  Wis.  363,  81  N.  W.  869,  47  L.  R. 
delphia  v.   Eddleman,   169   Pa.    St.  A.  441. 
452,  32  Atl.  639.  «  McCaffrey  v.  City  of  Omaha,  72 

"  Philadelphia  v.  Evans,  139  Pa.  Neb.  583,  101  N.  W.  251. 

St.  483,  21  Atl.  200;  Alcorn  v.  Phila-  "Breen  v.  City  of  Troy,  60  Barb, 

delphia,  112  Pa.  St.  494,  4  Atl.  185.  (N.  Y.)  417. 
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duty  was  wrongfully  omitted  or  was  so  negligently  perfonned  as  to 
cause  a  special  injury  to  the  plaintiff.  The  principle  which  rules  is 
that  corporations  are  only  liable  where  they  have  negligently  omitted 
a  duty  or  have  negligently  performed  it.*^ 

§  581.  (484)  Bight  of  local  authorities  to  determine  manner  of 
improvement. — It  is  the  right  of  those  to  whom  the  authority  is  dele- 
gated to  determine  not  only  when,  but  in  what  manner,  the  improve- 
ment shall  be  made,  except,  of  course,  where  the  statute  specifically 
designates  the  improvements  and  prescribes  the  mode  of  making  them, 
and  no  citizen  can  compel  the  highway  ofiBcers  to  undertake  the  work 
or  to  pursue  a  particular  course.  No  citizen  ca;n  successfully  question 
the  proceedings,  however  injudicious  they  may  be,  if  the  local  au- 
thorities keep  within  the  scope  of  the  statute,  and  are  not  guilty  of 
such  negligence  as  causes  a  special  actionable  injury  to  the  com- 
plainant.*^ 

§  582.  (485)  Where  work  must  be  let  to  independent  contractor. — 

Where  the  improvement  is  to  be  paid  for  out  of  the  public  treasury, 
the  corporate  authorities  may  cause  it  to  be  done  by  their  own  agents 
and  employes,  and  need  not  let  it  out  to  independent  contractors  un- 
less the  statute  requires  that  the  work  shall  be  done  by  contractors  and 
not  by  the  public  corporation.**  Where,  however,  the  statute  requires 

"Cracknell  v.  Thetford,  38  L.  J.  374;   ante,  §  571    (478).     See  also, 

C.    P.    353;     Hodgson    v.    York,    28  Ton  v.  City  of  Chicago,  216  111.  331. 

L.  T.  N.  S.  836;   Gibson  v.  Preston,  74  N.  B.  1044;  Murphy  v.  Peoria,  119 

L.  R.  5  Q.  B.  218,  222;    Blackmore  111.   509,   9   N.   B.   895;    Lightner  v. 

V.   Vestry  &c.,   51  L.   J.   Q.   B.   496.  Peoria,    150   111.    80,    37    N.    E.    69; 

They  are  liable  only  for  the  injury  State  v.  Portage,  12  Wis.  562;  Koch 

resulting  from  their  negligence,  not  v.  Milwaukee,  89  Wis.  220,  62  N.  W. 

for  injuries  resulting  from  the  pub-  918;    Parsons  v.  Columbus,  50  Ohio 

lie  work.     Whitehouse  v.  Fellowes,  St.   460,   34   N.   E.    677;    O'Brien   v. 

10  C.  B.  N.  S.  765;  Dixon  v.  Metro-  Markland  (Ky.),  9  Ky.  L.  773,  6  S. 

politan  Board  of  Works,  L.  R.  7  Q.  W.  713;  Yanish  v.  St.  Paul,  50  Minn. 

B.  D.  418;   Ruck  v.  Williams,  3  H.  518,  52  N.  W.  925. 
&N.  308.  "Platter  v.  City  of  Seymour,  86 

"Pepper  v.  City,  114  Pa.  St.  96,  Ind.  323;    Cummins  v.  City  of  Sey- 

6   Atl.    899;    O'Reilley   v.    Kingston,  mour,  79  Ind.  491,  41  Am.  Rep.  618; 

114  N.  Y.  439,  21  N.  E.  1004;  Holdom  City   of  Aurora  v.   Fox,   78   Ind.   1. 

V.  City  of  Chicago,  169  111.  109,  48  Sea  also.  Home  &c.  Co.  v.  City  of 

N.   E.  164;    Burckhardt  v.  City  of  Roanoke,  91  Va.  52,  20  S.  E.  895,  27 

Atlanta,  103  Ga.  302,  30  S.  E.  32;  L.  R.  A.  551;  Irish  v.  Com.  Council 

Fellowes  v.  City  of  New  Haven,  44  of  Mt.  Clemens,  156  Mich.  588,  121 

Conn.  240,  26  Am.  Rep.  447n;  Kirk-  N.  W.  316;    Swan  v.  City  of  Indi- 

land  V.  Board,  142  Ind.  123,  41  N.  ^.  anola,  142  Iowa  731,  121  N.  W.  547. 

41 ElXIOTT  R.  AND  S. 
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the  work  to  be  awarded  to  the  lowest  or  to  the  best  bidder,  then  the 
highway  officers  must  not  undertake  the  work  themselves,  but  must 
award  it  to  the  successful  competing  bidder  as  the  statute  directs.'" 
The  fact  that  a  contraqt  must  be  let  in  cases  where  the  cost  of  the 
improvement  is  to  be  assessed  against  property  owners  does  not,  of 
itself,  preclude  the  highway  officers  from 'doing  the  work  by  their  own 
employes  in  cases  where  the  cost  is  to  be  paid  from  the  public  or  cor- 
porate treasury."^  If  the  statute  does  not  provide  how  the  work  shall 
be  prosecuted,  then  it  is  within  the  discretion  of  the  local  authorities 
to  do  the  work  through  their  own  employes  or  to  let  it  out  by  contract. 
It  is,  of  course,  essential  that  there  should  be  no  fraud  or  unfair 
favoritism  in  awarding  contracts,  for  here,  as  elsewhere  in  the  law  of 
contracts,  fraud  will  vitiate  everything.^^ 

§  583.  (486)  Rule  where  cost  of  improvement  is  payable  out  of  the 
general  fund. — ^Where  the  expense  of  an  improvement  is  to  be  paid 
from  the  public  or  corporate  treasury,  the  rules  of  law  as  to  the  mode 
of  procedure,  as  well  as  to  the  work  that  rday  be  done,  are  not  so  strict 
as  in.  cases  where  it  is  to  be  paid  by  assessments  levied  upon  private 
property.  Many  improvements  may  be  made  under  general  clauses, 
such,  for  instance,  as  what  is  often  called  the  "general  welfare  clause," 
where  the  cost  is  to  be  paid  from  the  general  treasury,  that  could  not 
be  made  at  the  expense  of  adjacent  or  adjoining  property  owners.^' 
The  reason  for  this  is  obvious :  the  right  to  levy  a  special  assessment 
is  purely  statutory  and  in  derogation  of  common  right,  whereas,  mak- 
ing public  improvements  demanded  by  the  public  good  and  to  be  paid 

■"  Reilly  v.  City  of  New  York,  111  Rushville,  121  Ind.  206,  23  N.  E.  72. 

N.  Y.  473,  18  N.  E.  623;   In  re  Man-  16  Am.  St.  388,  6  L.  R.  A.  315.    See 

hattan  R.  Co.,  102  N.  Y.  301,  6  N.  E.  also,  Morrison  v.  King,  100  Ga.  357, 

590;    Mappa   v.   City,    61   Cal.    309;  28  S.  B.  108.     But  under  many  of 

Beers  v.  Dalles  City,  16  Ore.  334,  18  the  statutes  extensive  improvements 

Pac.  835.     See  also,  Inge  v.  Mobile  can  be  made  only  at  the  expense  of 

Bd.  of  Pub.  Works,  135  Ala.  187,  33  property    specially    benefited,    and 

So.  678,  93  Am.  St.  20;   Whitney  v.  cannot  be  paid  for  out  of  the  general 

Hudson,  69  Mich.  189,  37  N.  W.  184;  fund.     Findley  v.   Hull,   13   Wash. 

McCloud  V.  Columbus,  54  Ohio  St.  236,  43  Pac.  28;   Brooks  v.  City  of 

439,  44  N.  E.  95;    Frame  v.  Felix,  San   Luis   Obispo,   109   Cal.    50,   41 

167  Pa.  St.  47,  31  Atl.  375,  27  L.  R.  Pac.  791;   Town  of  Central  Coving- 

A.  802.  ton   V.   Weighaus    (Ky.),   44   S.   W. 

» City  of  Aurora  v.  Fox,  78  Ind.  985,  19  Ky.  L.  1979.    But  see  City  of 

1;  Cummins  v.  City  of  Seymour,  79  Garden  City  v.  Trigg,  57  Kan.  632, 

Ind.  491,  41  Am.  Rep.  618.  47  Pac.  524;  Tappan  v.  Long  Branch 

»"  Brady  v.  Bartlett,  56  Cal.  350.  &c.  Commission,  59  N.  J.  L.  371,  35 

« Rushville   Gas    Co.    v.    City   of  Atl.  1070. 


643  IMPROVEMENTS   AND   REPAIRS.  §    584 

for  out  of  the  public  treasury  is  the  exercise  of  a  corporate  function 
that  may  well  be  implied  from  the  general  words  of  the  act  of  in- 
corporation. It  is  necessary,  to  be  sure,  that  the  particular  improve- 
ment should  be  one  within  the  scope  of  the  authority  delegated  and 
not  foreign  to  the  purpose  for  which  the  municipal  corporation  was 
created,  but  it  is  by  no  means  necessary  that  the  particular  improve- 
ment should  always  be  authorized  by  express  words.  "Within  the  scope 
of  their  authority  the  highway  officers  have  a  wide  discretion  and  may 
prosecute  works  at  the  corporate  expense  when  they  deem  them  neces- 
sary for  the  public  good,  provided,  of  course,  that  the  works  they 
undertake '  are  such  as  are  legitimately  connected  with  the  purposes 
for  which  the  corporation  was  organized.  In  the  absence  of  any  pro- 
vision to  the  contrary,  municipalities  usually  have  authority  to  pay 
for  improvements  and  repairs  out  of  the  general  fund,"*  and  a  pro- 
vision permitting  special  assessments  does  not  necessarily  deprive 
them  of  this  power."'*  Where  the  work  is  to  be  paid  for  from  the 
general  treasury  and  not  by  special  assessments,  contracts  may  be  di- 
vided as  seems  to  the  highway  officers,  in  the  fair  exercise  of  a  rea- 
sonable discretion,  most  expedient,  and  this,  indeed,  may  be  often 
done  where  the  improvement  is  to  be  paid  for  by  an  assessment  levied 
upon  private  property."* 

I  584.  (487)  Change  of  grade — Statutory  right  to  damages. — 

Where  the  right  to  compensation  for  a  change  of  grade  is  given  by 
statute,  then  the  property  owner  is  entitled  to  damages  if  injured  by 
the  change,  whether  the  work  was  negligently  done  or  not,  but,  to 
entitle  him  to  a  recovery,  he  must  show  some  substantial  injury."^  The 

»  Morrison  v.  King,  100  Ga.  357,  28  79  Cal.  278,  21  Pae.  767;  "Wright  v. 

S.  E.  108;  Clark  v.  Des  Moines,  19  Forrestall,   65  Wis.  341,  27   N.  W. 

Iowa  199,  87  Am.  Dec.  423;   City  of  52.     But   not   always.      Treanor    v. 

Memphis  v.  Brown,  20  Wall.  (U.  S.)  Houghton,  103  Cal.  53,  36  Pac.  1081; 

289,  22  L.  ed.  264.  Boston   Electric   Co.   v.    Cambridge, 

■*  Chambers  v.   Satterlee,  40  Cal.  163  Mass.  64,  39  N.  E.  787.    See  also, 

497;   City  of  Evansville  v.  Sumners,  Nelson  v.  Chicago,  196   111.  390,  63 

108   Ind.   109,   9   N.  E.    81;    Garden  N.  E.  738. 

City  V.  Trigg,  57  Kan.  632,  47  Pac.        <"  City  of  Kokomo  v.  Mahan,  100 

524;    McCullough  v.   Campbellsport,  Ind.  242;  City  of  Anderson  v.  Bain, 

123  Wis.  334,  101  N.  W.  709.  120  Ind.  254,  22  N.  B.  323;   Burkam 

"Eyerman   v.  Blakesley,   13   Mo.  v.  Ohio  &c.  R.  Co.,  122  Ind.  344,  23 

App.  407;    Kemper  v.  King,  11  Mo.  N.   E.   799.     See  also,   McCarthy  v. 

App.   116;    Lewis  v.   Albertson,   23  St.  Paul,  22  Minn.  527;    Garrity  v 

Ind.  App.  147,  53  N.  E.  R.  1071,  1074.  Boston,  161  Mass.  530,  37  N.  E.  672; 

See  also.  Ton  v.  Chicago,   216   111.  Lane  v.  Boston,  125  Mass.  519;  Whlt- 

331,  74  N.  E.  1044;  Ede  v.  Cogswell,  more  v.  Tarrytown,  137  N.  Y.  409, 
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Tight  is  statutory,  and  is  only  given  to  those  who  actually  sustain  an 
injury;  where,  therefore,  no  substantial  injury  appears,  there  is  no 
right  of  action.  A  case  of  this  character  does  not  stand  upon  the  com- 
mon law,  and,  therefore,  is  not  within  the  rule  that  an  action  will  lie 
where  there  is  an  invasion  of  a  right,  although  no  substantial  injury 
is  shown,  for  it  is  of  the  essence  of  the  statutory  right  that  it  should 
affirmatively  appear  that  the  complaining  property  owner  has  sustained 
substantial  damages.^^  It  has  also  been  held  that  it  is  not  an  action  for 
trespass  within  the  meaning  of  a  statute  of  limitations  relating  to 
actions  for  trespass,  but  is  governed  by  the  statute  of  limitations  re- 
lating to  actions  not  otherwise  provided  for.°*  Where  the  right  of 
action  is  purely  of  statutory  creation,  as  it  is  in  nearly  all  of  the  states 
where  it  exists  at  all,  and  applicable  only  to  cities  which  have  once 
established  a  grade,  the  change  for  which  an  action  will  lie  must  be 
one  made  by  the  city,  and  not  one  made  by  a  town  or  village  which  has 
grown  into  a  city."   Any  other  rule  would,  in  a  country  like  ours. 


33  N.  W.  489;  Walish  v.  Milwaukee, 
95  Wis.  16,  69  N.  "W.  818;  In  re  Al- 
len's Lane,  143  Pa.  St.  414,  22  Atl. 
673;  Lotze  v.  Cincinnati,  61  Ohio  St. 
272,  55  N.  E.  828;  Seattle  v.  Meth- 
odist &c.  Board  of  Home  Missions, 
138  Fed.  307,  70  C.  C.  A.  597.  It  is 
held  in  Conklin  v.  Keokuk,  73  Iowa 
343,  35  N.  W.  444,  that  whether  im- 
provements have  been  made  accord- 
ing to  the  grade  of  the  streets  as 
previously  established,  or  whether 
there  is  such  a  change  of  grade  as 
entitles  the  owner  to  damages  under 
the  statute,  is  a  question  of  fact. 
Compare  Ressigien  v.  Sioux  City, 
94  Iowa  543,  63  N.  W.  184,  28  L.  R. 
A.  389.  And  see  as  to  what  is 
meant  by  the  term  "grade,"  City  of 
Detroit  v.  Snyder,  156  Mich.  511,  121 
N.  W.  258.  When  the  city  confirms 
an  order  changing  the  grade  it  has 
been  held  that  the  property  owner 
becomes  entitled  to  damages  at  once. 
Conklin  v.  Keokuk,  73  Iowa  343,  35 
N.  W.  444.  But  see  Walish  v.  Mil- 
waukee, 95  Wis.  16,  69  N.  W.  818; 
Bellis  V.  Flemington,  69  N.  J.  L. 
349,  55  Atl.  300;  Hempstead  v.  Des 
Moines,  63  Iowa  36,  18  N.  W.  676. 
An  appeal  will  lie,  under  the  gen- 
eral statute,  from  an  award  of  dam- 
ages for  a  change  of  grade.    Robin- 


son V.  St.  Paul,  40  Minn.  228,  41  N. 
W.  950;  Borough  of  Millvale  v. 
Poxou,  123  Pa.  St.  497,  16  Atl.  781. 
A  notice  of  appeal,  although  in- 
formal, will  be  sufficient.  Conklin 
V.  Keokuk,  73  Iowa  343,  35  N.  W. 
444. 

"'See  for  limitation  as  to  build- 
ings under  New  Jersey  Act,  Dela- 
ware &c.  R.  Co.  V.  City  of  Summit, 
—  N.  J.  — ,  72  Atl.  83. 

"Denny  v.  City  of  Everett,  46 
Wash.  342.  89  Pac.  934,  123  Am.  St. 
934. 

■»  City  of  Wabash  v.  Alber,  88  Ind. 
428;  City  of  Huntington  v.  Griffith, 
142  Ind.  280,  41  N.  E.  589;  Gardiner 
V.  Town  of  Johnston,  16  R.  I.  94,  12 
Atl.  888.  See  also,  generally.  In  re 
Allen's  Lane,  143  Pa.  St.  414,  22  Atl. 
673;  Huckstein  v.  Allegheny  City, 
165  Pa.  St.  367,  30  Atl.  982;  In  re 
Anderson,  178  N.  Y.  416,  70  N.  B. 
921;  Torge  v.  Salamanca,  176  N.  Y. 
324,  68  N.  E.  626;  Sargent  v.  Ta- 
coma,  10  Wash.  212,  38  Pac.  1048. 
But  see  Clark  v.  Elizabeth,  61  N.  J. 
L.  565,  40  Atl.  616  (with  which  com- 
pare, however,  dissenting  opinion  on 
pages  737,  739,  740);  Manufacturers 
&c.  Co.  V.  Camden,  71  N.  J.  L.  490, 
59  Atl.  1,  63  Atl.  5. 
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where  cities  grow  so  rapidly  and  changes  come  so  fast  and  frequently, 
almost  completely  check  progress  and  render  improvement  practically 
impossible. 

§  585.  (488)  All  damages  are  recoverable  in  one  action. — ^The 
change  of  grade  is  usually  a  permanent  matter  and,  where  such  is  the 
case  we  think  the  correct  rule  is  all  resulting  injury  must  be  recov- 
ered for  in  one  action,  for  the  property  owner  cannot  maintain  suc- 
cessive actions  as  each  fresh  annoyance  or  injury  occurs,"^  although 
there  is  some  difference  of  opinion  upon  the  general  subject.  The 
reason  for  this  rule  is  not  far  to  seek.  What  is  done  under  color  of 
legislative  authority  and  is  of  a  permanent  nature,  works  an  injury 
as  soon  as  it  is  done,  if  not  done  as  the  statute  requires,  and  the  injury 
which  then  accrues  is,  in  legal  contemplation,  all  that  can  accrue,  for 
the  complainant  is  not  confined  to  a  recovery  for  past  or  present  dam- 
ages but  may  also  recover  prospective  damages  resulting  from  the 
wrong.  It  is  evident  that  a  different  rule  would  lead  to  a  multiplicity 
of  actions,  and  produce  injustice  and  confusion.  It  is  in  strict  har- 
mony with  the  rule  which  prevails,  and  has  long  prevailed,  in  cases 
where  property  is  seized  under  the  right  of  eminent  domain."^  Grades 
are  changed  under  a  sovereign  right  closely  akin  to  the  right  just 
named,  and  it  is  in  accordance  with  established  practice  to  apply  to 
such  cases  the  rule  which  governs  analogous  cases.  A  change  of  grade 
is  presumptively  made  because  the  public  good  requires  it,  and  it  has 
nothing  in  common  with  a  nuisance.  Grades  once  established  are  pre- 
sumptively permanent  and  cannot,  it  is  obvious,  be  changed  without 
causing  injury  and  confusion."^  In  many  cases,  as  where  improve- 
ments are  made  with  reference  to  the  grade  as  established,  a  change 
would  cause  great  injury  to  private  property,  and  in  some  instances 
it  would  impose  a  heavy  burden  upon  the  public  corporation.  The  pre- 
sumption of  the  permanency  of  the  grade  once  established  is  the  only 
reasonable  and  defensible  one,  and  it  is,  therefore,  just  to  apply  to 

<"City  of  Lafayette  v.  Nagle,  113  Dec.    246;    Chicago    &c.    R.    Co.    v. 

Ind.  425,  15  N.  E.  1;  City  of  North  Loeb,  118  III.  203,  8  N.  B.  460,  59 

Vernon  v.  Voegler,  103  Ind.  314,  2  Am.  Rep.  341n;    Elizabethtown  &c. 

N.  E.  821;   City  of  Terra  Haute  v.  R.  Co.  v.  Combs,  10  Bush.  (Ky.)  382, 

Hudnut,  112  Ind.  542,  13  N.  E.  686;  19  Am.  Rep.  67. 

Central  Branch  R.  Co.  v.  Andrews,  ^  Smith  v.  Com'rs,  50  Ohio  St.  628, 

26  Kan.  702.  35  N.   E.  796,  40  Am.  St.  699,  701 

■^  Lafayette   &c.    Co.   v.   New   Al-  (quoting  text), 
bany  &c.  R.  Co.,  13  Ind.  90,  74  Am. 
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such  cases  the  rule  whicli  governs  in  cases  where  the  improvement  is 
permanent.  It  is  not  reasonable  to  apply  the  rule  which  prevails  in 
cases  where  a  nuisance  is  created  which  is  capable  of  abatement  or 
removal  and  is  not  a  thing  of  a  permanent  nature.  The  general  rule  is 
that  where  the  act  complained  of  is  of  a  permanent  nature,  all  the 
damages  must  be  recovered  in.  one  action,  and  this  rule  should  govern 
in  actions  for  injuries  resulting  from  a  change  of  grade.^* 

§586.  (489)  liability  of  municipality  for  acts  of  highway  officers. 

— It  is  the  duty  of  the  highway  officers  to  exercise  reasonable  care 
and  skill  in  making  improvements  and  repairs,  and  if  injury  results 
to  property  from  the  failure  to  exercise  such  care  or  skill,  the  munici- 
pality will  be  liable.  Where  it  is  necessary  to  establish  a  grade  before 
making  improvements  or  repairs  and  the  corporate  officers  proceed 
with  the  work  without  establishing  the  grade,  the  corporation  will  be 
responsible  for  resulting  injuries.""  The  officers  must  do  what  the 
law  enjoins,  and  if  they  omit  this,  a  property  owner  who  sustains  a 
special  injury  may  have  his  action.  The  element  of  negligence  or  of 
wrong  is,  as  we  have  said,  the  controlling  one  in  this  class  of  cases, 
for  at  common  law,  and  in  the  absence  of  a  statute,  the  municipality 
is  not  liable  for  consequential  damages. 

§  587.  (490)  liability  for  trespasses  of  highway  officers. — ^High- 
way officers  have  no  right  to  invade  private  property,  negligently  or 

"  Town  of  Troy  v.  Cheshire  R.  Co.,  "  Schneider  v.  City  of  Detroit,  72 

3  Foster  (N.  H.)  83;  BUzabethtown  Mich.  240,  40  N.  W.  329,  2  L.  R.  A. 

&c.  R.  Co.  v.  Coombs,  10  Bush  (Ky.)  54;  Meinzer  v.  Racine,  70  Wis.  561, 

382,  19  Am.  Rep.  67;  Central  Branch  36  N.  W.  260.    The  notice  of  the  en- 

R.   Co.   V.   Andrews,   26   Kan.   702;  actment  of.  the  ordinance  providing 

National   Copper   Co.   v.   Minnesota  for  the  change  must  be  given  as  the 

&c.  Co.,  57  Mich.  83,  23  N.  W.  781,  statute  directs  or  there  will  be  no 

58  Am.  Rep.  333;    Adams  v.  Hast-  authority  to  change  the  grade,  and 

ings  &c.  R.  Co.,  18  Minn.  260;  Cadle  the  municipality  will  be  liable  to 

V.  Muscatine  &c.  R.  Co.,  44  Iowa  11;  adjoining  property  owners  who  suf- 

Fowle  v.  New  Haven  &c.  Co.,  112  fer  special  injury.  Meyer  v.  Fromm, 

Mass.  334,  17  Am.  Rep.  106;  Powers  108  Ind.  208,  9  N.  E.  84.    So,  where 

v.  Council  Bluffs,  45  Iowa  652,  24  the  statute   required   an  ordinance 

Am.  Rep.  792;    Seely  v.  Alden,  61  for  the  improvement  of  a  street  and 

Pa.   St.   302,  100  Am.  Dec.   642;    3  the  municipal  authorities  graded  the 

Sutherland    Damages,    403;     Mayne  street  without  the  passage  of  such 

Damages,   138;    26   Am.   Law   Reg.  an  ordinance,  the  municipality  was 

281,  345.     See  authorities  cited  pro  held   liable.     Trustees   &c.   v.  Ana- 

and  Gon  in  Highland  Ave.  &c.  R.  Co.  mosa,  76  Iowa  538,  41  N.  W.  313,  2 

v.  Matthews   (Ala.),  34  Cent.  Law  L.  R.  A.  606. 
Jour.  158,  and  note. 
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intentionally,  while  prosecuting  a  public  improvement.  If  they  wrong- 
fully enter  upon  such  property,  or  if  they  wrongfully  or  negligently 
throw  upon  it  soil  or  gravel,  the  municipality  which  they  represent 
must  respond  in  damages  to  the  property  owner  injured.""  An  entry 
on  private  property,  the  deposit  of  materials  upon  it,  or  the  negligent 
casting  of  soil  or  gravel  upon  it,  is  something  more  than  mere  conse- 
quential damages  resulting  from  the  improvement."'  The  officers  may, 
however,  use  all  of  the  way  belonging  to  the  public  when  necessary 
to  properly  fit  it  for  the  purpose  for  which  it  was  set  apart,  and  may, 
when  the  public  good  demands  it,  destroy  the  right  of  herbage  and 
the  like,  without  being  deemed  invaders  of  private  rights. 

§  588.  (491)  Discretion  of  local  authorities  as  to  width  to  be  im- 
proved.— Whether  it  is,  or  is  not,  necessary  to  occupy  and  fit  the  entire 
width  of  the  road  for  travel  must,  in  the  great  majority  of  eases,  be 
a  question  for  the  decision  of  the  local  authorities,  and  their  decisiofl 
cannot  be  subject  to  judicial  review  unless  it  appears  that  their  dis- 
cretion has  been  abused."^  There  may,  perhaps,  be  cases  where  the 
local  officers  have  so  wantonly  and  unjustly  increased  the  servitude  of 
the  suburban  ways  as  to  warrant  the  interference  of  the  courts,  but 
these  cases  must  be  rare,  and  it  would  require  a  very  strong  case  to 
justify  the  interference  of  the  judiciary,  for,  in  every  instance  where 
land  is  set  apart  for  a  road  or  street,  it  becomes  subject  to  the  control 
of  the  highway  officers,  and  they  may  devote  every  part  of  it  to  the 
public  use  for  travel.  The  way  is  primarily  devoted  to  that  use,  and 
to  that  use  all  other  rights  may  be  subordinated  whenever  the  high- 
way officers,  acting  fairly  and  within  the  limits  of  a  reasonable  dis- 

"  See  Schneider  v.  Brown  Tp.,  142  there  Is  no  negligence,  the  weight 

Mich.  45,  105  N.  W.  13;   Vanderllp  of  authority  is  that  the  injury  is  a 

V.  City  of  Grand  Rapids,  73  Mich,  consequential  one  for  which  no  ao- 

522,  41  N.  W.  677,. 3  L.  R.  A.  247,  16  tion  will  lie.     Fellowes  v.   City  of 

Am.  St.  597n.  New  Haven,  44  Conn.  240,  26  Am. 

"  Hendershott  v.  City  of  Ottumwa,  Rep.   447,  and  authorities  cited  in 

46  Iowa  658,  26  Am.  Rep.  182;  Wald-  note,  p.  457.    But  it  is  not  to  be  in- 

ron  V.  Haverhill,  148  Mass.  582,  10  ferred  from  this  that  the  local  offl- 

N.  E.  481;  Town  of  Martinsville  v.  cers  have  a  right  to  enter  on  adjoin- 

Shirley,  84  Ind.  546;  Platter  v.  City  ing  property. 

of  Seymour,  86  Ind.  323;  Vanderlip  "See  English  v.  City  of  Danville, 

V.  Grand  Rapids,  73  Mich.  522,  41  170  111.  131,  48  N.  E.  328;    Dough- 

N.  W.  677,  16  Am.  St.  597n,  3  L.  R.  erty  v.  Trustees  of  Village  of  Horse- 

A.  247n.    See  City  Council  of  Mont-  heads,  159  N.  Y.  154,  53  N.  E.  799, 

gomery  v.  Townsend,  84  Ala.  478,  4  '809,  801;  Indiauapolis  &c.  R.  Co.  v. 

So.  780.     If,  however,  the  soil  fallp  Capitol  Pav.  Co.,  24  Ind.  App.  Il4, 

upon   the    adjoining   property   and  64  N.  E.  1076. 
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eretion,  determine  that  the  public  necessity  demands  that  the  owner 
of  the  fee  be.  entirely  excluded  from  enjoying  any  private  rights  in 
the  road  or  street  that  will  in  any  wise  interfere  with  the  free  and  con- 
venient use  of  it  by  the  public.  But  a  municipal  corporation  has  no 
authority  to  change  the  course  or  width  of  a  street  unless  such  author- 
ity is  given  to  it  either  expressly  or  by  clear,  if  not  necessary,  impli- 
cation.** 

§  589.  (492)  Limits  of  authority  of  highway  oflScers — ^Invasion  of 
private  rights. — ^The  fact  that  the  improvement  cannot  be  made  with- 
out trespassing  upon  private  property  will  not  relieve  the  municipality 
from  liability.  Where  there  is  an  entry  upon  private  property,  either 
by  depositing  soil  upon  it,  or  by  entering  upon  it  for  the  purpose  of 
doing  work,  private  rights  are  invaded  and  an  action  will  lie.'"'  Such 
an  entry,  if  more  than  a  mere  transient  trespass,  may  well  be  deemed 
a  taking  of  private  property  within  the  meaning  of  the  constitution.'^ 
At  all  events  the  right  to  use  an  entire  way  from  side  to  side  and  end 
to  end  is  the  extent  of  the  authority  of  the  highway  officers,  and  when 
they,  by  a  direct  act,  or  an  indirect  act  wrongfully  performed,  enter 
upon  private  property  they  become  trespassers,  and  either  they  or  the 
municipality  they  represent  will  be  liable  in  damages.'^  If  the  mu- 
nicipal officers  do  not  exercise  the  delegated  power  in  a  lawful  mode 
their  acts  cannot  be  justified  or  supported,  and  their  principal  becomes 
liable  for  all  injuries  proximately  resulting  from  their  wrongful  acts.'' 
It  is  obvious  from  what  we  have  said  respecting  the  rights  of  abutting 
owners,  that  the  municipal  officers  should  be  required  to  substantially 
follow  the  law  in  all  material  particulars,  for  the  abutters  have  a 
right,  in  view  of  the  extraordinary  nature  and  extent  of  the  power, 

"State  V.  Mobile,  5  Port.   (Ala.)  "Ward  v.  Peck,  49  N.  J.  L.  42,  6 

279,  30  Am.  Dec.  564;    St.  Vincent  Atl.  805. 

Female  Orphan  Asylum  v.  Troy,  76  "Broadwell  v.  City  of  Kansas,  75 

N.  Y.  108,  32  Am.  Rep.  286;    Com-  Mo.  213,  42  Am.  Rep.  406;    Hender- 

monwealth  v.  Mlltenberger,  7  Watts  shott  v.  City  of  Ottumwa,  46  Iowa 

(Pa.),  450;    In  re  Thirty-fourth  St.,  658,    26    Am.   Rep.    182;    Platter   v. 

10  Phila.  (Pa.)  197;  State  v.  Taylor,  City  of  Seymour,  86  Ind.  323;  Mayo 

107  Tenn.  455,  64  S.  W.  766.  v.  City  of  Springfield,  136  Mass.  10. 

™  Schneider    v.    Brown    Tp.,    142  But  see  City  of  Bloomington  v.  Wil- 

Mich.  45,  105  N.  W.  13;   Vanderllp  son,  14  Ind.  App.  476,  43  N.  E.  37. 

v.  Grand  Rapids,  73  Mich.  522,  41  "  Dore  v.  Milwaukee,  42  Wis.  108; 

N.  W.  677,  3  L.  R.  A.  247,  16  Am.  St.  Crossett  v.  Janesville,  28  Wis.  420; 

597n;  Ferris  v.  Board  of  Education,  City  of  Delphi  v,  Evans,  36  Ind.  90, 

122  Mich.  315,  81  N.  W.  98.  10  Am.  Rep.  12;   Chambers  v.  Sat- 

terlee,  40  Cal.  497. 
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to  demand  that  all  the  statutory  requirements  shall  be  substantially 
obeyed.  This  is  essential  to  their  protection  and  to  prevent  the  estab- 
lished common-law  rule  upon  the  subject  of  the  change  of  grades  (a 
harsh  one  at  the  best)  from  working  injustice. 

§  590.  (493)  Municipal  officers  must  conform  to  the  law. — It  is 

necessary  that  the  municipal  oflScers  should  proceed  in  substantial 
.accordance  with  the  law,  for,  as  their  authority  comes  from  the  law 
alone,  they  may,  under  the  ancient  and  well  established  rule,  be  re- 
garded as  trespassers  from  the  beginning,  if  they  depart  from  the  law 
in  any  material  particular.  It  is  the  law  alone  which  clothes  them  with 
authority,  and  if  they  abuse  that  authority  in  a  substantial  particular, 
they  become  trespassers,  and  for  their  trespasses  their  superior  must 
respond  in  damages.  They  must  establish  the  grade  substantially  in 
the  mode  pointed  out  by  the  law,  and  in  doing  the  work  they  must 
conform  to  the  grade  thus  established.''* 

§  591.  (494)  Lateral  support. — It  is  a  familiar  general  rule  that  a 
landowner  is  entitled  to  support  for  his  land  in  its  natural  state  from 
the  adjoining  land,  but  that  he  is  not  entitled  to  lateral  support  for 
buildings  or  improvements  placed  upon  it.^^  The  result  to  which  an 
application  of  this  rudimental  principle  clearly  leads  is,  that  the  mu- 
nicipality, having  a  full  right  to  improve  the  street,  may,  if  it  con- 
ducts the  work  with  ordinary  care  and  skill,  deprive  buildings  and  im- 
provements of  lateral  support,  but  when  the  rule  is  carried  beyond  this 
there  seems  to  be  some  difficulty  in  maintaining  it.  There  are  au- 
thorities sustaining  Judge  Dillon's  statement,  that  "The  abutting 
owner  has  as  against  the  city  no  right  to  the  lateral  support  of  the  soil 
of  the  street,  and  can  secure  none  from  prescription  by  lapse  of 
time."^^   But  the  weight  of  authority  seems  to  be  against  his  state- 

"Cole  V.  Muscatine,  14  Iowa  296;  Cases  503,  513.    This  subject  is  dis- 

Thomson  v.  Boonvllle,  61  Mo.  282;  cussed  in  an  article  in  16  Am.  Law 

Schneider    v.    City    of    Detroit,    72  Review  513,  entitled  "Support  Lat- 

Mich.  240,  40  N.  W.  329;  Meinzer  v.  eral  (Adjacent)  and  Subjacent,"  and 

Racine,  70  Wis.  561,  36  N.  W.  260;  In  the  note  to  Larson  v.  Metropoli- 

Meyer  v.  Fromm,  108  Ind.  208,  9  N.  tan  &c.  R.  Co.,  110  Mo.  234,  19  S. 

E.  84.  "W.  416,  33  Am.  St.  439,  446,  16  L. 

"  Gilmore  v.    DriscoU,   122   Mass.  R.  A.  330. 

199,  23  Am.  Rep.  312;   Thurston  v.  "Dillon   Munic.   Corp.    (4th  ed.), 

Hancock,  12  Mass.  220,  7  Am.  Dec.  §  991,  citing  Qulncy  v.  Jones,  76  111. 

57n;  Wyatt  v.  Harrison,  3  B.  &  Ad.  231,  20  Am.  Rep.  243;    Mitchell  v. 

871;   Backhouse  v.  Bonomi,  9  H.  L.  Rome,  49  Ga.  19,  15  Am.  Rep.  669; 
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ment  of  the  law,^^  and  in  any  event  we  think  that  the  city  has  no  right 
to  enter  upon  the  work  of  improving  a  street  without  affording  an  ad- 
joining owner  an  opportunity  to  protect  his  property  from  injury. 
It  must,  in  order  to  do  this,  adopt  such  a  plan  as  will  enable  him  to 
ascertain,  by  the  exercise  of  ordinary  prudence  and  diligence,  the  na- 
ture of  the  improvement,  and  to  form  some  judgment  of  what  it  is 
necessary  for  him  to  do  in  order  to  protect  his  property.  We  believe, 
too,  that  a  reasonable  time  should  be  allowed  him  in  which  to  take 
measures  to  protect  his  property  from  ihjury. 

§  592.  (495)  Municipality  may  be  liable  without  actual  entry  on 
abutting  property. — If  there  is  negligence  in  the  work  of  improving 
the  street  the  municipal  corporation  will  generally  be  liable,  although 
there  may  be  no  actual  entry  upon  abutting  property.''*  Thus,  if  gut- 
ters are  so  negligently  constructed  as  to  turn  the  water  gathered  in 
them  by  the  grading  of  a  street  into  the  basement  of  a  building,  the 
city  will  be  liable."  It  is  held  in  another  case  that  if  work  is  so  negli- 
gently done  as  to  cause  soil  from  a  steep  hillside  to  fall,  the  corpora- 
tion is  liable.'*  But,  in  many  jurisdictions,  if  the  falling  of  the  earth 
is  an  incident  of  the  improvement,  and  not  attributable  to  want  of 
ordinary  skill  and  care  in  performing  the  work,  there  is  no  liability.** 
The  reason  frequently  given  for  this  rule  is,  that  if  the  land  is  dedi- 
cated for  a  street  the  donor  must  be  presumed  to  anticipate  the  results 

Hall  V.  Bristol,  L.  R.  2  C.  P.  322;        "Keating  v.  Cincinnati,  38  Ohio 

Northern  Transp.  Co.  v.  Chicago.  99  St.  141,  43  Am.  Rep.  421.    See  also, 

U.  S.  635,  25  L.  ed.  336.  Stearns  v.  Richmond,  88  Va.  992,  14 

"See  ante,  §  229   (205),  and  au-  S.  E.   847,  29  Am.   St.  758;    Cabot 

thorlties  there  cited  upon  both  sides  v.  Kingman,  166  Mass.  403,  44  N.  E. 

of  the  question.     See  also,  note  to  344,  33  L.  R.  A  45. 
Talcott  Bros.  v.  City  of  Des  Moines        »i  Northern    Transp.    Co.    v.    Chi- 

(Ia.),ln  12  L.  R.  A.  (N.  S.)  696-701.  cago,  99  U.  S.  635,  25  L.  ed.  336; 

"  Powell  V.  Town  of  Wythevllle,  95  Mayor  &c.  of  Cumberland  v.  Wllli- 

Va.  73,  27  S.  B.  805;   Parke  v.  Se-  son,  50  Md.  138,  33  Am.  Rep.  304; 

attle,   5  Wash.   1,   31  Pac.   310,   32  Taylor  v.  St.  Louis,  14  Mo.  20,  55 

Pac.  82,  34  Am.  St.  839,  20  L.  R.  A.  Am.  Dec.  89;  St.  Louis  v.  Gurno,  12 

68;   Quincy  v.  Jones,  76  111.  231,  20  Mo.  414;  Pontiac  v.  Carter,  32  Mich. 

Am.  Rep.  243;   Larson  v.  Metropol-  164;  Rome  v.  Omberg,  28  Ga.  46,  73 

itan  &c.  R.  Co.,  110  Mo.  234,  19  S.  Am.  Dec.  748;   Roll  v.  Augusta,  34 

W.  416,  33  Am.  St.  439,  and  note,  16  Ga.  326;  Quincy  v.  Jones,  76  111.  231, 

L.  R.  A.  330.  20   Am.   Rep.   243.     See   also,  Rat- 

"  City  of  Aurora  v.  Gillett,  56  111.  cliff's  Ex'rs  v.   Brooklyn,   4   N.  Y. 

,132;  City  of  Aurora  v.  Reed,  57  111.  195,  53  Am.  Dec.  357;   Callender  v. 

29,  11  Am.  Rep.  1;  City  of  Blooming-  Marsh,   1   Pick.    (Mass.)    418;    and 

ton  V.  Brokaw,  77  111.  194;   City  of  ante,  §  229  (205). 
Elgin  V.  Kimball,  90  111.  356;   Ellis 
V.  Iowa  City,  29  Iowa  229. 
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which  will  follow  from  a  rightful  use  of  it,  or  if  the  land  is  seized 
Tinder  the  right  of  eminent  domain,  the  damages  awarded  are  supposed 
to  compensate  the  owner  for  any  lawful  use  that  may  be  made  of  the 
way.  In  several  of  the  cases  referred  to  in  the  note  it  is  held  that  a 
city  is  not  bound  to  build  a  wall  to  prevent  the  earth  from  caving,  but 
while  this  is  the  general  rule,  we  are  disposed,  to  accept  as  correct 
the  opinion  of  some  of  the  courts  that  there  may  be  cases  where  it 
would  be  the  duty  of  the  municipality  to  construct  a  wall.'*  The  au- 
thorities declare  that  ordinary  care  is  always  required,  and  that  what 
would  be  required  of  an  individual  under  like  circumstances  is  re- 
quired of  the  corporation.'*  It  is  not  difficult  to  conceive  cases  where 
ordinary  care  would  require  the  construction  of  a  wall,  or  other  pro- 
tection, to  prevent  injury  to  adjoining  property,  and  in  such  cases 
it  should  be  built,  or  the  city  be  compelled  to  make  compensation  for 
the  loss  actually  sustained  from  the  failure  to  suitably  protect  the 
adjoining  property  from  injury. 

§  593.  (496)  Oppressive  improvements — ^When  courts  will  inter- 
fere.— Broad  as  the  discretion  of  the  local  authorities  is,  they  are, 
nevertheless,  not  beyond  judicial  control.  If  they  order  an  improve- 
ment for  the  purpose  of  oppressing  land-owners,  or  from  malice,  or 
from  mere  wantonness,  the  courts  will  interfere  to  protect  the  prop- 
erty-owners.'* But  errors  of  judgment  cannot  be  deemed  an  abuse 
of  authority  unless,  indeed,  they  are  so  gross  as  to  amount  to  fraud 
or  to  constitute  oppression.  As  long  as  the  municipal  officers  keep 
within  the  limits  of  their  authority  and  act  fairly,  their  conduct  in 
ordering  or  making  improvements  is  not  subject  to  judicial  review, 
even  though  injury  may  result  to  the  owners  of  adjoining  property.'" 

^Meares  v.  Wilmington,  9  Ired.  ter  v.  City  of  Chicago,  57  111.  283; 

(N.    Car.)    73,    49    Am.    Dec.    412;  Morse  v.  City  of  Westport    (Mo.), 

Wright  V.  Wilmington,  92  N.  Car.  33  S.  W.  182.     (See,  however,  same 

156;  Keating  v.  Cincinnati,  38  Ohio  case  in  136  Mo.  276,  37  S.  W.  932.) 

St.  141,  42  Am.  Rep.  421.  See  also,  City  of  Chicago  v.  Nichols, 

'^  Cotes   V.   City  of  Davenport,   9  177  111.  97,  52  N.  E.  359;    City  of 

Iowa  227;  Rochester  White  Lead  CO.  Louisville  v.  Bannon,  99  Ky.  74,  35 

V.  City  Of  Rochester,  3  Comst.   (N.  S.  W.  120;  Pillsbury  v.  Augusta,  79 

Y.)   463;   Mayor  v.  Bailey,  2  Denio  Me.  71,  8  Atl.  150;    Horton  v.  Wil- 

(N.  Y.)    433,  440;   Ross  v.  City  of  .liams,  99  Mich.  423,  58  N.  W.  369; 

Madison,  1  Ind.   281,  48  Am.   Dec.  City  of  Detroit  v.  Beecher,  75  Mich. 

361.  454,  42  N.  W.  986,  4  L.  R.  A.  813; 

"Rounds  V.  Mumford,  2  R.  I.  154;  Paulson  v.  Portland,  16  Ore.  450,  19 

Reynolds  v.  Shreveport,  13  La.  Ann.  Pac.  450,  1  L.  R.  A.  673. 

426;  Mayor  v.  Randolph,  4  Watts  &  "Pepper  v.  City  of  Philadelphia, 

S.  (Pa.)  514,  39  Am.  Dec.  102;  Car-  114  Pa.  St.  96,  6  Atl.  899;  Roberts 
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§  594.  (497)  liability  of  nmnicipality  for  acts  of  officers  and 
agents — ^Kespondeat  superior. — ^Where  the  improvements  are  made  by 
the  officers  chosen  by  the  municipal  corporation  and  acting  for  it,  the 
corporation  is  liable  for  injuries  resulting  from  their  negligence, 
except  in  cases  where  the  improvement  is  one  which  the  corporation 
had  no  authority  to  make,  but  where  the  officers  by  whom  the  improve- 
ments are  made  are  not  officers  or  agents  of  the  corporation  the  munici- 
pality is  not  liable.**  The  general  rule  is  that  the  corporation  is  not  re- 
sponsible unless  the  persons  who  order  or  conduct  the  work  are 
chosen  by  it  and  are  subject  to  its  control.*^  But  if  they  act  as  agents 
for  the  city  and  the  act  is  one  for  which  the  city  would  be  liable,  it 
is  not  relieved  from  liability  merely  because  they  are  not  chosen  or  ap- 
pointed by  the  city.^'  Where  the  legislature  provides  for  making  a 
specific  public  improvement  and  does  not  authorize  the  municipal  cor- 
poration to  select  the  officers  who  shall  control  and  direct  it,  the  cor- 
poration is  not  liable  for  injuries  resulting  from  the  negligence  of 
those  by  whom  the  work  is  performed.  Nor  is  the  corporation  liable 
where  it  selects  an  officer  to  do  a  special  act  for  the  state.  It  is  not, 
indeed,  liable  for  all  of  the  acts  of  the  officers  over  whom  it  has  control, 
for  it  is  only  liable  for  such  acts  as  those  officers  perform  as  the 
representatives  of  the  corporation,  that  is,  for  corporate  acts  as  dis- 
tinguished from  public  acts  performed  by  them  as  the  representatives 
of  the  state  or  government.**  Where  the  officer  is  invested  with  inde- 

V.  Chicago,  26  111.  249;    Snyder  v.  York,    8    Bosworth    (N.    Y.)    504; 

Rockport,  6  Ind.  237;    Reynolds  v.  Treadwell  v.  New  York,  1  Daly  (N. 

Shreveport,   13   La.   Ann.   26;    post,  Y.)    123;     City    of    Bloomington    v. 

§    604    (507).     See   also,   Jones   t.  Wilson,  14  Ind.  App.  476,  43  N.  E. 

Chicago,  213  111.  92,  72  N.  E.  798.  37;  Backer  v.  Chicago  Park  Com'rs, 

*>  Township  of  Noble  v.  Aasen,  8  66  111.  App.  507;  Goddard  v.  Inhab- 

N.  Dak.  77,  76  N.  W.  990;  Peters  v.  itants  of  Harpswell,  84  Me.  499,  24 

Town    of    Fergus    Falls,    35    Minn.  Atl.  958,  30  Am.  St.  373,  and  note. 
549,  29  N.  W.  586;  Dodge  v.  Ashland        '"City  of   Denver  v.   Peterson,   5 

Co.,   88   Wis.    577,   60   N.   W.   830;  Colo.  App.  41,  36  Pac.  1111;  Bryant 

Thayer  v.  Boston,  19  Pick.  (Mass.)  v.  St.  Paul,  33  Minn.  289,  23  N.  W. 

516;    McMahon  v.  City  of  Dubuque,  220,  53  Am.  Rep.  31;  Furnell  v.  St. 

107  Iowa  62,  77  N.  W.  517,  70  Am.  Paul,    20    Minn.    117;    Kleopfert   v. 

St.  143;  Fox  v.  City  of  Chelsea,  171  Minneapolis,  93  Minn.  118,  100  N. 

Mass.  297,  50  N.  E.  622.  W.   669;    Inman  v.  Tripp,  11  R.   I. 

"Scott  V.  Manchester,  2  H.  &  N.  520,  23  Am.  Rep.  520;  Barnes  v.  Dis- 

204;  Barnes  v.  District  of  Columbia,  trict  of  Columbia,  91  U.  S.  540,  23 

91  U.  S.  540,  23  L.  ed.  440;  Mead  v.  L.  ed.  440.     See  also,  Lockwood  v. 

New  Haven,   40  Conn.  72,   16  Am.  Dover,  73  N.  H.  209,  61  Atl.  32. 
Rep.  14;    Ham  v.  New  York,  70  N.        «"  Ball  v.  Winchester,  32  N.  H.  435; 

Y.   459;    Sullivan   v.   Holyoke,    135  Hardy  v.  Keene,  52  N.  H.  370;  New 

Mass.   273;    Martin  v.   Brooklyn,   1  York  &c.  Co.  v.  Brooklyn,  71  N.  Y. 

Hill    (N.   Y.)    545;    Terry   v.    New  580;    Winbigler  v.  Los  Angeles,  45 
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pendent  powers  the  municipal  corporation  is  not,  ordinarily,  respon- 
sible for  his  acts  (although  it  may  have  appointed  him)  beyond  the 
scope  of  his  authority  as  a  corporate  officer.""  It  is  only  for  negligence 
connected  with  the  work  of  improving  or  repairing  that  the  municipal 
corporation  is  responsible  to  an  adjoining  property  owner.  A  wrong 
done  by  an  officer  or  agent  of  the  city  employed  in  conducting  an 
improvement,  or  in  working  upon  a  street,  is  not  the  act  of  the  city 
in  such  a  sense  as  to  bring  it  within  the  maxim  respondeat  superior, 
unless  the  act  is  done  in  carrying  on  the  work  of  making  the  improve- 
ment or  is  proximately  connected  with  it."^ 

§  595.  (498)  Action  by  property  owner  where  compensation  is  not 
paid  as  required  by  statute — ^Damages. — ^Where  the  statute  requires 
the  municipality  to  pay  or  tender  the  damages  caused  by  a  change  of 
grade,  it  has  no  right  to  proceed  until  this  is  done,  and  if  it  does  an 
action  will  lie.  The  authority  delegated  is  to  proceed  with  the  work 
in  accordance  with  law,  and  if  the  municipal  officers  attempt  to  proceed 
in  any  other  mode,  they  act,  in  legal  contemplation,  without  authority 
and  subject  their  principal  to  an  action  as  a  wrong-doer  who  has  in- 


Cal.  36;  Wright  v.  Augusta,  78  Ga. 
241,  6  Am.  St.  256;  Maxmilian  v. 
New  York,  62  N.  Y.  160,  20  Am.  Rep. 
468,  and  note;  Peters  v.  Lindsborg, 
40  Kan.  654,  20  Pac.  490;  LaClef  v. 
Concordia,  41  Kan.  323,  21  Pac.  272, 
13  Am.  St.  285;  Bryant  v.  St.  Paul, 
33  Minn.  289,  23  N.  W.  220,  53  Am. 
Rep.  31;  McCarthy  v.  Boston,  135 
Mass.  197;  Sullivan  v.  Holyoke,  135 
Mass.  273;  Summers  v.  Daviess  Co., 
103  Ind.  262,  2  N.  B.  725,  53  Am. 
Rep.  512;  Edgerly  v.  Concord,  62 
N.  H.  8,  13  Am.  St.  533.  See  also. 
Smith  v.  City  of  Gloucester,  201 
Mass.  329,  87  N.  E.  626;  Johnson  v. 
Somerville,  195  Mass.  370,  81  N.  E. 
268,  10  L.  R.  A.  (N.  S.)  715. 

"Walcott  V.  Swampscott,  1  Allen 
(Mass.)  101;  Hafford  v.  New  Bed- 
ford, 16  Gray  (Mass.)  297;  Buttrick 
v.  Lowell,  1  Allen  (Mass.)  172,  79 
Am.  Dec.  721;  Reilly  v.  Philadel- 
phia, 60  Pa.  St.  467;  Altvater  v. 
Baltimore,  31  Md.  462;  Wheeler  v. 
Cincinnati,  19  Ohio  St.  19.  See 
also,  Mahoney  v.  Boston,  171  Mass. 
427,  50  N.  E.  939;  Hennessey  v.  New 
Bedford,   153  Mass.  260,  26  N.  E. 


999;  Sievers  v.  San  Francisco,  115 
Cal.  648,  47  Pac.  687,  56  Am.  St.  153, 
and  authorities  there  cited;  Wood- 
hull  v.  City  of  New  York,  150  N.  Y. 
450,  44  N.  E.  1038;  Goddard  v.  In- 
habitants of  Harpswell,  84  Me.  499, 
24  Atl.  958,  30  Am.  St.  373,  and  note. 
"1  White  V.  Phillipston,  10  Metcf. 
(Mass.)  108;  Bigelow  v.  Randolph, 
14  Gray  (Mass.)  541;  Child  v.  Bos- 
ton, 4  Allen  (Mass.)  41,  81  Am.  Dec. 
680n;  Barney  v.  Lowell,  98  Mass.  570. 
See  also,  Peters  v.  Town  of  Fergus 
Falls,  35  Minn.  549,  29  N.  W.  586, 
587;  note  to  Goddard  v.  Inhabitants 
of  Harpswell,  84  Me.  499,  24  Atl. 
958,  30  Am.  St.  373,  376,  et  seq.  We 
have  elsewhere  considered  the  rule 
which  governs  where  there  is  an  in- 
dependent contractor.  Where  it  ex- 
ercises special  privileges  for  its  own 
benefit  it  is  held  that  the  respondeat 
superior  doctrine  applies.  Judson 
V.  Borough  of  Winsted,  80  Conn. 
384,  68  Atl.  999,  15  L.  R.  A.  (N.  S.) 
91;  Hourigan  v.  Norwich,  77  Conn. 
358,  59  Atl.  487;  Wilson  v.  Boise 
City,  6  Idaho  391,  55  Pac.  887;  City 
of  Chicago  v.  Williams,  182  111.  135, 


§    596  EOADS  AND  STREETS.  654r 

vaded  private  rights.'*  The  property  ownet  who  -sustains  and  shows  a 
substantial  injury  may,  if  he  elects,  enjoin  the  prosecution  of  the  work, 
until  the  damages  are  assessed  and  tendered.**  The  statutory  right  ta 
damages  is  generally  a  broad  one,  and  gives  to  the  property  owner  a, 
claim,  not  only  for  the  loss  of  the  lateral  support  to  his  land,  but  alsoi 
for  injury  sustained  by  the  change  in  the  grade  of  the  street  in  so 
far  as  it  injuriously  affects  his  improvements  and  the  market  value  of 
the  lot.  It  is  quite  clear,  however,  that  the  mere  fact  that  a  change  had 
been  made  will  not  authorize  the  inference  that  private  property  is 
injured;  on  the  contrary,  the  burden  of  showing  a  substantial  injury, 
rests  upon  the  property  owner,  for  the  presumption  is  that  the  public 
officers,  having  no  private  interests  to  subserve,  have  not  done  a  wrong- 
ful act  to  the  injury  of  the  citizen. 

§  596.  (499)  Highway  officers  must  exercise  reasonable  care  as  to 
plan  and  control  of  work. — If  the  highway  officers  use  reasonable  pru- 
dence and  care  in  selecting  persons  of  skill  to  control  and  lay  out  the 
improvement,  and  take  ordinary  care  to  see  that  the  persons  that  are 
so  employed  exercise  skill  and  care,  the  public  corporation  will  not  be 
liable  if  it  should  turn  out  that  the  plan  adopted  was  an  unsuitable, 
defective,  or  improper  one.  If  the  officers  take  due  care  to  obtain  skil- 
ful advice  and  assistance  the  corporation  they  represent  cannot  be 
deemed  guilty  of  negligence."*  It  is  not  enough  to  entitle  the  property 
owner  injured  by  a  defect  in  the  plan  of  a  public  improvement  to 
show  that  the  plan  was  not  a  judicious  one,°°  but  if  the  work  is  one 
which  ordinary  care  and  prudence  require  should  not  be  undertaken 
without  the  advice  and  assistance  of  a  skilful  person,  then  it  may  be 
negligence  to  enter  upon  the  work  without  such  assistance  and  advice.'" 

55  N.  B.  123;    Fox  v.  Chelsea,  171  Board   of   Com'rs   v.    Pearson,   120 

Mass.  297,  50  N.  E.  622;  Coughlin  v.  Ind.  426,  22  N.  E.  134,  16  Am.  St. 

Cambridge,  166  Mass.  268,  44  N.  E.  325n;    Board   of   Com'rs   v.   Chipps, 

218.  131  Ind.  56,  61,  29  N.  E.  1066,  16  L. 

« City  of  Kokomo  v.  Mahan,  100  R.  A.  228. 

Ind.  242;  City  of  Logansport  v.  Pol-  "  Johnston  v.  District  of  Colum- 

lard,    50    Ind.    151;    Hempstead    v.  bia,  118  IT.  S.  19,  30  L.  ed.  75,  6 

City  of  Des  Moines,  52  Iowa  303,  3  Sup.  Ct.  923.     The  decision  in  the 

N.  W.  123;  Noyes  v.  Town  of  Mason  case  here  cited  does  not  touch  upon 

City,  53  Iowa  418,  5  N.  W.  593.  the  question  of  negligence  in  under- 

"  Phillips     V.     City     of     Council  taking  a  work  without  securing  com- 

Bluffs,  63  Iowa  576,  19  N.  W.  672;  petent  advice  where  ordinary  care 

City  of  Kokomo  v.  Mahan,  100  Ind.  requires  that  it  should  be  obtained 

242.  before  undertaking  the  work! 

"Sutton  V.  Clarke,  6  Taunt.  29;  "In  the  leading  case  of  Sutton 
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If,  for  instance,  highway  oflBcers,  having  themselveB  no  skill  or  experi- 
ence in  blasting  a  tunnel,  should  undertake  the  work  upon  a  plan 
devised  by  themselves,  and  the  work  should  result  in  the  destruction  of 
adjacent  property,  because  the  plan  was  wholly  imperfect  and  un- 
suitable, there  can,  as  we  believe,  be  no  just  reason  for  exonerating 
the  public  corporation  from  liability.  To  deny  liability  would  be  to 
deny  the  rule  as  old  as  the  cases  referred  to  in  the  note;  and  not  only 
this,  for  it  would  be  a  violation  of  the  ancient  rule  which  applies  to 
surgeons,  attorneys,  engineers,  mechanics,  and  to  others,  that  no  man 
has  a  right  to  undertake  a  work  requiring  skill  unless  he  possesses  it. 
On  the  other  hand,  all  that  can  be  expected  of  the  highway  ofBcers  is, 
"that  they  shall  bring  to  the  service  reasonable  care  and  judgment, 
and  that  the  professional  men  employed  by  them  in  planning  and 
superintending  the  work  shall  have  all  the  knowledge  and  skill  that 
experience  in  such  work  would  naturally  give  them.""' 

§  597.  (500)  Municipality  is  not  liable  where  act  is  ultra  vires. — 

If  the  improvement  is  one  entirely  beyond  the  scope  of  the  authority 
conferred  upon  the  municipality  it  is  not  liable  to  one  who  sustains  an 
injury  from  the  negligence  of  those  engaged  in  doing  the  work.®*  In 
one  of  the  leading  American  cases  upon  this  subject,  a  bridge,  which 
the  city  had  no  authority  to  erect,  was  built  across  a  stream,  and  it 

V.  Clarke,  6  Taunt.  29,  the  court  re-  409,  3  Am.  St.  70.     In  the  chapter 

lerred  with  decided  approval  to  the  on  Drains  and  Sewers  we  have  at 

case   of   Leader   v.    Moxon,   3   Wils.  length  considered  the  general  suh- 

461,  2  W.  Bl.  924,  wherein  the  cor-  ject,   and  as  the  rule  must  be  the 

poration  was   held   liable,  although  same,  whatever  the  character  of  the 

the  defect  was  in  the  plan,  but  the  public  improvement,  what  is  there 

court    discriminated    between    that  said   is   applicable   to   grading   and 

case   and   the    one   before   it,   and,  paving,  as  are  the  authorities  there 

speaking  of  the  officers,  said:  "They  cited. 

informed  themselves  aS  well  as  they  ■"  Hoggard  v.  Mayor  of  Monroe,  51 
could,  by  the  opinion  of  their  sur-  La.  Ann.  683,  25  So.  349,  350  (citing 
veyor,  how  this  might  be  done  with-  text).  See  also,  Chicago  v.  Han- 
out  injury  to  the  surrounding  non,  115  111.  App.  183;  Town  of 
grounds.  No  imputation  of  negli-  Idaho  Springs  v.  Filto,  10  Colo.  105, 
gence  rests  on  them,  and  they  did  14  Pac.  48;  Leeds  v.  Richmond,  102 
the  act  in  the  manner  which,  ac-  Ind.  372,  1  N.  E.  711;  Loyd  v.  Col- 
cording  to  the  best  information  they  umbus,  90  Ga.  20,  15  S.  E.  818;  Moss 
could  obtain,  was  the  best  mode."  v.  Augusta,  93  Ga.  797,  20  S.  E.  653; 
See  ante,  §  565  (473).  In  City  of  Boye  v.  City  of  Albert  Lea,  74 
Covington  v.  Ballwinkle  (Ky.),  121  Minn.  230,  76  N.  "W.  1131;  Wabaska 
S.  W.  664,  the  city  was  held  liable  Electric  Co.  v.  City  of  Wymore,  60 
where  it  adopted  a  plan  palpably  Neb.  199,  82  N.  W.  626.  But  com- 
unsafe.  pare  Salt  Lake  City  v.  Hollister,  118 
"  Diamond  Match  Co.  v.  Town  of  U.  S.  256,  260,  30  L.  ed.  176,  6  Sup. 
New  Haven,  55  Conn.  510,  13  Atl.  Ct.  1055. 
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was  held  that  the  eity  was  not  liable,  although  its  officers  were  guilty 
of  negligence.'*  The  general  question  was  considered  in  another 
case,  and  it  was  held  that  where  the  improvement  of  a  street  was 
beyond  the  authority  of  the  municipal  corporation  and  unauthorized 
by  it  no  action  would  lie  against  it.^""  There  is  a  distinction  between 
public  and  private  corporations,  and  the  former  may  successfully 
plead  that  the  act  which  caused  the  injury  was  ultra  vires  when  the 
latter  could  not.^  A  public  corporation  is,  in  truth,  part  of  the 
governmental  machinery,  and  its  oflBcers  are  public  officers,  acting  for 
the  benefit  of  the  public,  with  powers  which  are  generally  limited  and 
defined  by  statute.  The  act  of  the  officers  is  the  act  of  the  corporation 
only  when  done  within  the  general  scope  of  the  authority  expressly  or 
impliedly  conferred  upon  the  municipality. 

§  598.  (501)  Distinction  between  mere  wrongful  acts  and  ultra 
vires  acts — ^Zllustrative  cases. — The  general  rule  has  been  applied  in 
very  many  cases,  and  while  there  is  no  very  substantial  diversity  of 
opinion  respecting  the  rule  as  we  have  stated  it,  that  is,  that  where 
the  act  is  entirely  beyond  the  authority  of  the  corporation  there  is 
no  corporate  liability,  there  is  some  diversity  of  opinion  as  to  its  proper 
application.^   It  is  important  to  bear  in  mind  the  distinction  between 

™  Mayor  &c.  v.  Cunliff,  2  N.  Y.  165;  rected   its  performance   or   it   was 

Becker  v.  City  of  LaCrosse,  99  Wis.  done  without  any  express  authority 

414,  75  N.  W.  84,  67  Am.  St.  874,  40  or  command."     This  is  a  fair  state- 

L.  R.  A.  829.  ment    of    the    prevailing    opinion. 

1"  Thayer    v.    Boston,    19    Pick.  Cummins  v.   City   of   Seymour,   79 

(Mass.)    511,  31  Am.  Dec.   157.     In  Ind.  491,  41  Am.  Rep.  618;   Haag  v. 

that  case  Shaw,  0.  J.,  speaking  of  Board,  60  Ind.  511,  28  Am.  Rep.  654; 

the  acts  of  the  officers,  said:    "But  Morrison  v.  Lawrence,  98  Mass.  219; 

if  they  do  not  act  within  the  scope  Anthony  v.  Adams,  1  Mete.  (Mass.) 

of   their   authority,    they   act    in    a  284;   Walling  v.  City  of  Shreveport, 

manner  which  the  corporation  has  5   La.  Ann.   660,  52  Am.  Dec.   608; 

not  authorized,  and  in  that  case  the  Mitchell   v.   Rockland,   52   Me.   118; 

officers  are  personally  responsible."  Cuyler    v.    City    of    Rochester,    12 

^Driftwood  &c.  Co.  v.  Board,  72  Wend.    (N.  Y.)    165;    Cavanagh  v. 

Ind.  226.  City  of  Boston,  139  Mass.  426,  1  N. 

=■  In  Smith  V.  City  of  Rochester,  76  E.  834,  52  Am.  Rep.  716;    Horn  v. 

N.  Y.  506,  the  court  said:    "It  is  es-  Baltimore,  30  Md.  218;    Barbour  v. 

sential,  however,  to  establish  such  Ellsworth,   67   Me.   294;    Becker  v. 

a  liability,  that  the  act  complained  City  of  La  Crosse,  99  Wis.  414,  75 

of  must  be  within  the  scope  of  the  N.  W.  84,  67  Am.  St.  874,  40  L.  R. 

corporate    powers    as    provided    by  A.  829,  and  authorities  cited  in  first 

charter    or    positive    enactment    of  note  to  last  preceding  section.    See 

law.    If  the  act  done  is  committed  also,  Marth  v.  City  of  Kingfisher,  22 

outside  of  the  authority  and  power  Okla.  602,  98  Pac.  436,  18  L.  R.  A. 

of  the  corporation,  the  corporation  (N.  S.)  1238. 
is  not  liable,  whether  Its  officers  di- 
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acts  that  are  entirely  beyond  the  scope  of  the  municipal  authority, 
and  acts  which,  although  wrongful  and  illegal,  are  not  beyond  the 
scope  of  the  corporate  authority.  There  is  undoubtedly  a  distinction 
between  the  two  classes  of  cases,  but  particular  cases  frequently  fall 
so  near  the  line  that  it  is  sometimes  difiBcult  to  determine  on  which 
side  they  rightfully  belong.  It  was  held  in  one  case  that  a  city  was  not 
liable  for  work  negligently  done  in  the  improvement  of  a  street  under 
a  void  vote  of  the  common  council.*  In  another  case  the  decision  was 
that  there  is  no  liability,  even  for  negligence,  where  the  city  had  no 
authority  at  all  to  make  an  alteration  in  a  street  which  it  undertook 
to  make.*  Where  there  is  no  authority  at  all  to  act,  as  other  cases  hold, 
the  public  corporation  is  not  liable  for  a  positive  wrong  or  trespass." 
It  is  not  sufficient  to  charge  the  corporation  that  the  act  was  done 
under  color  or  claim  of  authority,  for  it  must  appear  that  the  corpora- 
tion had  authority  over  the  general  subject.^  But  it  is  not  necessary 
that  it  should  appear  that  the  particular  wrong  was  authorized,  for 
it  is  only  where  the  act  is,  in  the  strict  sense  of  the  term,  ultra  vires, 
that  the  municipality  can  escape  the  consequences  of  the  culpable 
negligence  of  its  officers  and  agents.  Thus,  where  there  is  general  au- 
thority to  construct  a  road  in  a  particular  place,  the  corporation  is 
liable  for  negligence,  although  it  does  not  conform  to  the  statute  in 
the  mode  of  constructing  its  road.^  So,  where  there  is  authority  to 
construct  highways,  and  the  officers  in  constructing  or  improving  the 
authorized  highways  commit  a  trespass,  the  public  corporation  must 
respond  in  damages.*   And  there  are  many  similar  cases  in  which  it 

'Cavanagh  v.  Boston,  139  Mass.  219;  Swift  v.  Willlamsburgh,  24 
426,  1  N.  E.  834,  52  Am.  Rep.  716.  Barb.  (N.  Y.)  427;  Starr  v.  Roches- 
It  is  doubtful  whether  this  case  is  ter,  6  Wend.  (N.  Y.)  564;  Mayor  of 
in  harmony  with  the  weight  of  ju-  Baltimore  v.  Eschbach,  18  Md.  276; 
dicial  opinion.  But  see  Brown  v.  Browning  v.  Owen  County,  44  Ind. 
City  of  Cape  Girardeau,  90  Mo.  377,  11;  Brown  v.  Vinalhaven,  65  Me. 
2  S.  "W.  302,  59  Am.  Rep.  28;  Tram-  402,  20  Am.  Rep.  709;  Donnelly  v. 
mell  V.  Russellville,  34  Ark.  105,  36  Tripp,  12  R.  I.  97;  Campbell  v.  Mont- 
Am.  Rep.  1;  Seele  v.  Deering,  79  gomery,  53  Ala.  527,  25  Am.  Rep. 
Me.  343,  10  Atl.  45,  1  Am.  St.  314.  656.    See  also.  Hall  v.  Dunn,  52  Ore. 

*Cuyler   v.   Rochester,   12  Wend.  475,  97  Pac.  811. 

(N.  Y.)  165.    See,  upon  the  general  'Horn  v.  Baltimore,  30  Md.  218; 

subject.  City  of  Peru  v.  Gleason,  91  State  v.  Kirkley  &c.,  29  Md.  85;  Cole 

Ind.  566;    Schipper  v.   City  of  Au-  v.  Nashville,  4  Sneed  (Tenn.)  162. 

rora,  121  Ind.  154,  22  N.  E.  878,  6  'Pekin  v.  Newell,  26   111.  320,  79 

L.  R.  A.  318n;  Hitchcock  v.  Galves-  Am.  Dec.  378. 

ton,  96  U.  S.  341,  24  L.  ed.  659;  Dill  'Lee  v.  Sandy  Hill,  40  N.  Y.  442; 

V.  Wareham,  7  Mete.  (Mass.)  438.  Buffalo  &c.  Co.  v.  Buffalo,  58  N.  Y. 

"Morrison  v.  Lawrence,  98  Mass.  639;    Woodcock   v.    Calais,    66    Me. 
42 — Elliott  R.  and  S. 
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has  been  held,  and  sometimes  stated  broadly,  that  a  municipality  can- 
not escape  liability  for  its  tort  on  a  plea  of  ultra  vires.**  At  the  ex- 
pense of  something  like  repetition,  we  say  that  the  question  in  each 
ease  is,  generally,  not  whether  the  municipality  had  authority  to  order 
the  particular  improvement,  but  whether  the  improvement  is  one  of 
a  class  or  kind  over  which  the  general  authority  extends.® 

§  599.  (502)  Distinction  between  ultra  vires  acts  and  unauthor- 
ized acts  of  subordinate  agents — ^Ratification. — There  is  a  clear  and 
an  important  distinction  between  acts  beyond  the  authority  of  the  pub- 
lic corporation  and  the  unauthorized  acts  of  subordinate  officers  or 
agents.  While  it  is  true  that  a  municipal  corporation  is  not  ordinarily 
responsible  for  the  unauthorized  act  of  a  subordinate  officer  or  agent,^" 
it  is,  nevertheless,  true  that  it  may  make  itself  liable  for  the  conse- 
quences of  such  an  act  by  a  subsequent  ratification,^^  but  where  the  act 
is  wholly  outside  of  the  authority  of  the  corporation,  it  is  incapable  of 


234;  Sherman  v.  Grenada,  51  Miss. 
186;  Hildreth  v.  Lowell,  11  Gray 
(Mass.)  345;  Danbury  &c.  R.  Co.  v. 
Norwalk,  37  Conn.  109;  City  of  Chi- 
cago V.  McGraw,  75  111.  566;  Fitzger- 
ald V.  New  Sharon,' —  Iowa  — ,  121 
N.  W.  523;  Leman  v.  New  York,  5 
Bosworth  (N.  Y.)  414;  Hawks  v. 
Charlemont,  107  Mass.  414;  Crossett 
V.  Janesville,  28  Wis.  420;  Hunt  v. 
Boonvllle,  65  Mo.  620,  27  Am.  Rep. 
299;  Barree  v.  Cape  Girardeau,  132 
Mo.  App.  182,  112  S.  W.  724;  Ashley 
V.  Port  Huron,  35  Mich.  296,  24  Am. 
Rep.  552n.  See  also,  Stoddard  v. 
Village  of  Saratoga  Springs,  127  N. 
Y.  261,  27  N.  E.  1030. 

»a  Fitzgerald  v.  New  Sharon,  — 
Iowa  — ,  121  N.  W.  523;  Shinnick  v. 
Marshalltown,  137  Iowa  72,  114  N. 
W.  542;  Hunt  v.  Boonville,  65  Mo. 
620,  27  Am.  R.  299;  Stoddard  v. 
Saratoga  Springs,  127  N.  Y.  261,  27 
N.  E.  1030;  City  of  Ft.  Worth  v. 
Crawford,  74  Tex.  404,  12  S.  W.  52, 
15  Am.  St.  840n. 

"Stanley  v.  Davenport,  54  Iowa 
463,  2  N.  W.  1064,  6  N.  W.  706,  37 
.Am.  Rep.  216n.  In  this  case  it  was 
said:  "It  is  suggested  that  the  act 
of  the  city  council  being  without  au- 
thority, the  city  is  not  responsible 
for  any  consequences  resulting 
therefrom.     The  city  had  jurisdic- 


tion of  the  subject-matter,  that  is, 
of  the  streets,  and  could  only  act  in 
relation  thereto  through  its  council. 
The  latter  had  control  of  the  streets 
of  the  city,  but  were  mistaken  as  to 
the  extent  of  their  authority.  The 
particular  thing  the  council  author- 
ized to  be  done  was  illegal,  and  we 
think  the  city  is  responsible  for  the 
damages  resulting  therefrom."  See 
also,  Norton  v.  City  of  New  Bedford, 
166  Mass.  48,  43  N.  E.  1034;  Boye  v. 
Albert  Lea,  74  Minn.  230,  76  N.  W. 
1131. 

"  Chicago  V.  Hannon,  115  111.  App. 
183;  Stewart  v.  Clinton,  79  Mo.  603; 
Beatty  v.  St.  Joseph,  57  Mo.  App. 
251;  Sievers  v.  San  Francisco,  115 
Cal.  648,  47  Pac.  687,  56  Am.  St.  153. 

"Thayer  v.  Boston,  19  Pick. 
(Mass.)  511,  31  Am.  Dec.  157;  M'Ga- 
ry  V.  Lafayette,  12  Rob.  (La.)  668; 
Ross  V.  Madison,  1  Ind.  281,  48  Am. 
Dec.  361;  Hunt  v.  Boonville,  65  Mo. 
620,  27  Am.  Rep.  299;  Donnelly  v. 
Tripp,  12  R.  I.  97;  City  of  Oklar 
homa  City  v.  Hill,  6  Okla.  114,  50 
Pac.  242;  Commercial  Electric  &c. 
Co.  V.  City  of  Tacoma,  20  Wash. 
288,  55  Pac.  219,  72  Am.  St.  103.  See 
also.  City  of  Omaha  v.  Croft,  60 
Neb.  57,  82  N.  W.  120;  Willoughby 
V.  Allen,  25  R.  I.  531,  56  Atl.  1109. 
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ratification'.^*  It  is  obvious  that  what  the  corporation  had  no  power  to 
do  in  the  first  instance  it  cannot  do  by  a  subsequent  confirmation  of 
the  illegal  act.  In  the  one  case,  the  question  is  as  to  the  power  of  the 
corporation  to  do  the  act;  in  the  other,  the  question  is  as  to  whether 
it  authorized  or  empowered  a  subordinate  ofiBcer  or  agent  to  do  it. 
In  the  one  case,  the  question  is  one  of  capacity  in  the  principal ;  in  the 
other,  the  question  is  whether  the  agent  acted  within  the  scope  of  his 
authority.  Where  there  is  an  entire  want  of  power  the  act  is  utterly 
void,  and  an  act  that  is  really  void  is  incapable  of  having  vitality 
infused  into  it  by  a  ratification. 

§  600.  (503)  Defense  of  ultra  vires — ^Xmprovement  under  an  in- 
valid ordinance. — ^Where  the  act  of  a  public  corporation  is  in  no  sense 
within  the  general  scope  of  the  authority  conferred  upon  it,  the  de- 
fense of  ultra  vires  may  be  successfully  interposed,  and  this  is  true  al- 
though the  corporate  officers  and  the  persons  dealing  with  them,  or 
affected  by  their  acts,  may  have  misconceived  the  extent  of  their  au- 
thority.^* It  is  the  doctrine  of  some  of  the  courts  that  a  city  is  not 
liable  for  the  acts  of  its  officers  in  attempting  to  enforce  a  void  ordi- 
nance enacted  by  the  common  council/*  and  these  cases  are  typical 

"Hodges  V.  Buffalo,  2  Denio  (N.  Perry  v.  Superior  City,  26  Wis.  64; 

Y.)  110;  Boom  v.  Utlca,  2  Barb.  (N.  Maupin  v.  Franklin  Co.,  67  Mo.  327. 

Y.)    104;    Mitchell  v.  Rockland,   52  In  Herrington  v.  Corning,  61  Barb. 

Me.  118;  Horn  v.  Baltimore,  30  Md.  (N.  Y.)  396,  the  doctrine  Is  carried 

218;   Roughton  v.  Atlanta,  113  Ga.  very  far. 

948,  39  S.  B.  316;  Murray  v.  Omaha,  "Worley  v.    Inhabitants   &c.,    88 

66  Neb.  279,  92  N.  W.  299,  103  Am.  Mo.  106;   President  and  Trustees  v. 

St.    702     (distinguishing    the    Ne-  Schroeder,  58  111.  353.    The  decision 

braska  case  cited  in  the  last  preced-  in  the  case  first  cited  Is  placed  upon 

ing  note) .  the  principle  that  a  municipal  cor- 

"  Seele  v.  Deerfng,  79  Me.  343,  10  poration  "Is  liable  for  the  act  of  Its 

Atl.  45,  1  Am.  St.  314;  Fowle  v.  Al-  agents,  injuries  to  others,  when  the 

exandria,  3  Peters  (U.  S.)  398,  7  L.  act  is  in  its  nature  lawful  and  au- 

ed.  719;    Cheeney  v.  Brookfleld,  60  thorized,  but  done  In  an  unlawful 

Mo.   53;    Marsh   v.   Fulton   Co.,   10  manner,  or  at  an  unauthorized  place. 

Wall.   (IT.  S.)   676,  19  L.  ed.  1040;  but  it  Is  not  liable  for  Injurious  and 

Thomas  v.  Richmond,  12  Wall.  (U.  tortious  acts,  which  are  in  their  na- 

S.)    349,  20  L.  ed.  453;    Burrill  v.  ture   unlawful   or    prohibited."    As 

Boston,  2  Clifford  C.  C.  590;  Martin  supporting  this  doctrine,  the  court 

V.  Mayor,  1  Hill   (N.  Y.)   545;   Mc-  cites  Hunt  v.  City  of  Boonville,  65 

Donald  v.  New  York,  68  N.  Y.  23,  23  Mo.  620,  27  Am.  Rep.  299;  Rowland 

Am."  Rep.  144;   Loker  v.  Brookline,  v.  City  of  Gallatin,  75  Mo.  134,  42 

13  Pick.   (Mass.)  343;   Philadelphia  Am.  Rep.  395;  Thomson  v.  City  of 

V.  Flanlgen,  47  Pa.  St.  21;   Weaver  Boonville,  61  Mo.  282;  Perley  v.  In- 

v.  Cherry,  8  Ohio  St.  564;  Halstead  habitants,  7  Gray  (Mass.)  464.    See 

V.   Mayor,  3   N.  Y.   430;    Board  of  also  and  compare,  Koepper  v.  City 

Commissioners  v.  Cox,  6  Ind.  403;  of  Sedalia,  89  Mo.  App.  648;  Kroff  v. 

Estep  v.  Keokuk  Co.,  18  Iowa  199;  Springfield,  86  Mo.  App.  530;  Rives 
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representatives  of  a  general  class,  but  we  do  not  think  that  the 
doctrine  they  assert  can  be  applied  to  cases  where  an  improvement  is 
undertaken  under  an  ordinance  invalid  because  not  regularly  adopted,*" 
although  it  would  doubtless  apply  to  cases  where  there  was  entire  lack 
of  power  to  pass  an  ordinance  directing  the  improvement.  It  seems  to 
us  that  if  an  injury  is  actually  inflicted  upon  a  property  owner  by 
the  negligence  of  the  oflBcers  or  agents  of  a  city  engaged  in  improving 
its  streets,  it  would  be  flagrantly  unjust  to  deny  him  redress  on  the 
ground  that  the  ordinance  was  not  enacted  in  the  mode  prescribed  by 
statute.  We  are  not,  we  add  to  make  our  meaning  clearer,  speaking 
of  cases  where  there  is  no  power  to  pass  the  ordinance  or  undertake  the 
improvement,**  but  of  cases  where  there  is  a  general  authority  over 
the  subject  and  nothing  more  than  a  defective  or  irregular  exercise 
of  it  in  enacting  the  order  or  ordinance  directing  the  particular  im- 
provement. 

§  601.  (504)  Eesponsibility  for  acts  of  de  facto  officers. — ^The  pub- 
lic corporation  may  be  responsible  for  the  acts  of  officers  assuming  to 
act  for  it  in  improving  or  repairing  a  road  or  street,  which  such  officers 
are  authorized  to  improve  or  repair,  although  they  may  not  be  officers 
de  jure,  but  simply  officers  de  facto,  acting  under  color  of  authority. 
In  a  recent  case  it  was  held  that  towns  are  liable  for  the  acts  of 
road  commissioners  who  enter  upon  the  land  of  a  citizen,  and  there 
deposit  stone,  soil  and  rubbish,  although  they  have  not  been  legally 
elected.*^  The  decision  is,  as  we  believe,  no  more  than  a  just  applica- 
tion of  the  familiar  rule  that  the  acts  of  an  officer  de  facto  cannot  be 
collaterally  attacked,  but  if  the  person  assuming  to  act  claimed  to  be 
a  mere  agent  or  servant  of  the  public  corporation  there  might  be  some 
difficulty  in  applying  the  principle,  for  we  suppose  the  corporation 

V.  City  of  Columbia,  80  Mo.  App.  town  was  not  liable,  but  the  point  to 

173;  Gibson  v.  Owens,  115  Mo.  258,  which  we  have  cited  it  was  fully 

21  S.  W.  1107.  discussed  but  was  not  decided.  The 

"  See  City  of  Chicago  v.  Spoor,  190  court  in  the  course  of  Its  opinion 

111.  340,  60  N.  E.  540,  544    (citing  said:      "All    the    considerations   of 

text).  public  policy  upon  which  the  doc- 

"  See  McQuarter  v.  City  of  St.  Jo-  trine  as  to  officers  de  facto  is  found- 

seph,  134  Mo.  App.  640,  114  S.  W.  ed,  apply  in  this  case  as  strongly  as 

1140.  in  any  case  where  there  is  illegality 

"Clark  V.  Easton,  146  Mass.  43,  in  the  election  of  officers."  See  also, 

14  N.  E.  795.     It  was  held  in  this  Sheffield  v.  Harris,  101  Ala.  564,  14 

case  by  the  majority  of  the  judges  So.  357.     But  compare  McGrath  v. 

that  the  road  commissioners  were  St.  Louis,  215  Mo.  191, 114  S.  W.  611. 
public  officers  for  whose  acts  the 
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would  not  be  bound  unless  it  had  actually  invested  such  a  person  with 
authority,  or  had  expressly  or  impliedly  held  him  out  to  the  world 
as  possessing  the  authority  he  assumes  to  exercise.  But  it  has  been 
held  that  the  presumption  is  that  work  upon  a  street  under  the  super- 
vision of  city  oflBcials  is  done  with  the  authority  of  the  city  and  the 
latter  may  be  liable  for  invasion  of  private  property  even  though  it 
may  not  have  technically  authorized  such  work.^^ 

"  City  of  Dixon  v.  Allemand,  136  S:  225;  Bernhard  v.  City  of  Roches- 
Ill.  App.  449.    Compare  also.  Sweat-  ter,  127  App.  Div.  (N.  Y.)   875,  112 
Ing  V.  New  York  Central  &c.  R.  Co..  N.  Y.  S.  229. 
127  App.  Div.  (N.  Y.)  880,  112  N.  Y. 
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§  602.  (505)  Authority  to  improve — Necessary  incidents. — It  is 
only  sTicli  improvements  as  are  authorized  by  statute  that  can  be  made 
at  the  expense  of  the  property  owners.  It  is  seldom,  however,  that 
the  statute  specifically  describes  the  improvement,  for  general  terms 
are  usually  employed.  Where  there  is  no  specification  of  the  kind  of 
improvement  that  the  local  authorities  may  make,  they  are  invested 
with  a  discretion,  and  their  judgment  as  to  what  it  shall  be  is  con- 
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§    603 


elusive.^  Where  general  authority  to  improve  is  expressly  conferred,, 
all  incidents  necessary  to  carry  the  authority  into  execution  are  im- 
plied.'' Thus,  where  authority  is  granted  to  pave  a  street,  at  thei 
expense  of  property  owners,  if  it  be  necessary  to  construct  gutters,  put 
in  curbstones,  or  do  any  other  work  of  like  character,  the  corporation' 
may  order  it  done  at  the  expense  of  the  property  owners,  although  the 
statute  does  not  mention  such  matters.^ 

§  603.  (506)  Contimiing  power — Discretion  of  local  officers. — ^The, 
authority  to  improve  a  highway  is  a  continuing  one,  and  is  not 
exhausted  by  its  exercise  in  one  instance,  or  even  in  more  instances, 
than  one.*  The  authority  to  determine  when  a  street  should  be  im- 
proved must  be  lodged  somewhere,  and  it  is  appropriately  lodged 
with  the  local  authorities.  It  is  quite  clear  that  courts  cannot,  on 
principle,  be  invested  with  the  discretionary  power  of  determining 
when  highways  should  be  improved.    Local  officers  are  nearer  the 


^  It  is  also  for  them  to  determine 
Wliether  it  is  practicable  and  proper 
to  utilize  old  material  in  making  an 
improvement.  Shannon  v.  Village  of 
Hinsdale,  180  111.  202,  54  N.  E.  181. 
See  also,  O'Brien  v.  Markland,  9  Ky. 
L.  773,  6  S.  W.  713;  Yanlsh  v.  St. 
Paul.  50  Minn.  518,  52  N.  "W.  925; 
Burckhardt  v.  City  of  Atlanta,  103 
Ga.  302,  30  S.  E.  32;  Hildreth  v.  City 
of  Longmont,  —  Colo.  — ,  105  Pac. 
107  (unless  fraudulent  or  clearly 
unreasonable). 

='Boyce  v.  Tuhey,  163  Ind.  202, 
211,  70  N.  B.  531  (citing  text); 
Conn  V.  Board,  151  Ind.  517,  51  N.  B. 
1062;  Palmer  v.  City  of  Danville, 
154  111.  156,  38  N.  B.  1067;  City  of 
Springfield  v.  Weaver,  137  Mo.  650, 
37  S.  W.  509,  39  S.  "W.  276;  Jones  v. 
Holzapfel,  11  Okla.  405,  68  Pac.  511, 
and  authorities  cited  in  next  follow- 
ing note.  The  familiar  rule  that 
the  grant  of  a  principal  power  car- 
ries by  implication  all  the  inci- 
dental powers  necessary  to  effectu- 
ate it  applies  to  such  statutes  as 
elsewhere  shown;  but  there  must  be 
a  clear  and  express  grant  of  the 
principal  power  to  improve  at  the 
expense  of  the  property  owners,  for 
neither  in  whole  nor  in  part  can 
that  be  implied. 

'O'Leary  v.  Sloo,  7  La.  Ann.  25; 


Schenley  v.  Commonwealth,  36  Pa, 
St.  29,  78  Am.  Dec.  359n;  Williama- 
V.  Detroit,  2  Mich.  560;  Dean  v. 
Borchsenius,  30  Wis.  236;  McNam- 
ara  v.  Estes,  22  Iowa  246;  Bigelow 
V.  Perth  Amboy,  1  Dutch.  (N.  J.): 
297;  Kirkland  v.  Board,  142  Ind; 
123,  41  N.  B.  374  (sewer);  Davles 
V.  City  of  Saginaw,  87  Mich.  439,  4ft 
N.  W.  667;  Murphy  v.  City  of  Pe-. 
oria,  119  111.  509,  9  N.  B.  895;  Morse 
V.  City  of  West  Port,  110  Mo.  502,  19 
S.  W.  831;  Lincoln  v.  Dore,  176  Mass. 
210,  57  N.  E.  356  (sewer).  But  it  has 
been  held  that  a  sewer  Is  not  a  nec- 
essary part  of  a  street  and  cannot 
be  constructed  under  the  charter  of 
Grand  Rapids  as  part  of  the  work; 
of  grading  and  graveling  a  street 
under  proceedings  for  grading  and 
graveling  such  street.  Peck  v.  City 
of  Grand  Rapids,  125  Mich.  416,  84 
N.  W.  614.  Compare  also,  Whittaker 
V.  Deadwood,  —  S.  Dak.  — ,  122  N. 
W.  590.  And  see  ante,  §  555  (464). 
In  Beechwood  Land  Co.  v.  City  of 
Summit,  —  N.  J.  — ,  73  Atl.  57,  it  is 
held  that  the  opening,  grading  and 
paving  of  a  street  are  parts  of  a 
single  scheme  of  improvement  and 
may  be  included  in  a  single  ordi-' 
nance. 
'Ante,  §  551  (460). 
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persons  and  property  affected,  they  have  a  closer  knowledge  of  the 
wants  of  the  comnmnity,  and  they  are  more  directly  under  the  super- 
vision of  the  inhabitants  of  the  locality  than  other  oflScers,  and  it  is 
but  reasonable  to  hold,  as  it  is  generally  held,  that  they  are  the  ex- 
clusive judges  of  when  and  in  what  manner  the  highway  shall  be  im- 
proved." The  right  of  the  judiciary  to  interfere  can  only  exist  where 
there  has  been  fraud  or  oppression,  or  some  such  wrong,  constitating 
a  plain  abuse  of  discretion.  Where  there  is  a  palpable  abuse  of  dis- 
cretion, then  judicial  aid  may  be  successfully  invoked,'  but  so  long  as 
there  is  no  abuse  of  discretion  the  courts  cannot  rightfully  interfere, 
even  though  it  may  appear  that  the  local  authorities  have  erred  in 
judgment.  Any  other  rule  would  place  power  in  the  judiciary  that 
does  not  justly  belong  there,  or,  viewed  from  the  other  side,  would 
leave  the  way  open  to  gross  wrongs  on  the  part  of  the  local  authorities. 
While  the  courts  ought  not  to  surrender  all  power  of  review,  they 
should  exercise  that  power  only  in  cases  where  it  clearly  and  unmis- 
takably appears  that  there  has  been  an  abuse  of  discretion.''  We  are, 
it  is  barely  necessary  to  say,  speaking  only  of  reviews  in  cases  where 
there  is  jurisdiction,  for  where  there  is  no  jurisdiction  a  very  different , 
rule  prevails.  It  is  not  essential,  it  is  proper  to  observe,  that  the  statute 
should  expressly  provide  that  the  power  shall  be  a  continuing  one, 
for,  if  from  the  nature  of  the  power  granted  the  courts  can  justly 
imply  that  it  is  such  a  power,  they  will  so  adjudge.  Of  course,  if  the 
statute  by  express  words,  or  by  clear  implication,  forbids  that  infer- 

» Jelliff  V.  City  of  Newark,  48  N.  J.  St.  Paul  &c.  R.  Co.,  22  Minn.  118;  2 
L.  101,  12  Atl.  770;  McKevitt  v.  Ho-  Dillon  Munic.  Corp.,  §  780.  See  also, 
boken,  16  Vroom  (N.  J.  L.)  482;  ante,  §  570  (477);  Dyer  v.  Woods, 
Board  of  Com'rs  v.  Pullen,  111  Ind.  166  Ind.  44,  56,  76  N.  B.  624  (citing 
410,  412,  12  N.  B.  298;  Cason  v.  City  text);  Dewey  v.  Des  Moines,  101 
of  Lebanon,  153  Ind.  567,  55  N.  E.  Iowa  416,  70  N.  W.  605;  Gallagher 
768;  "Welch  v.  Bowen,  103  Ind.  252,  v.  Cty  of  Jefferson,  125  Iowa  324, 
2  N.  E.  722;  Goszler  v.  George-  101  N.  W.  124.  But  compare  Ham- 
town,  6  Wheat.  (U.  S.)  593;  Wil-  mett  v.  Philadelphia,  65  Pa.  St.  146, 
liams  v.  Detroit,  2  Mich.  560;  Mo-  3  Am.  Rep.  615;  Wistar  v.  Philadel- 
Cormack  v.  Patchin,  53  Mo.  33,  14  phia,  80  Pa.  St.  505;  City  of  George- 
Am.  440;  Gurnee  v.  Chicago,  40  111.  town  v.  Hambrick  (Ky.),  31  Ky.  L. 
165;  Gait  v.  Chicago,  174  111.  605,  51  1276,  104  S.  W.  997. 
N.  B.  653;  Municipality  v.  Dunn,  10  "Corrigan  v.  Gage,  68  Mo.  541; 
La.  Ann.  57;  Schmitt  v.  City  of  New  Halpin  v.  Campbell,  71  Mo.  493; 
Orleans,  48  La.  Ann.  1440,  21  So.  24;  ante,  §  593  (496). 
In  re  Burmeister,  76  N.  Y.  174;  'See  Morse  v.  Westport,  136  Mo. 
Markham  v.  Mayor,  23  Ga.  402;  Ba-  276,  37  S.  W.  932,  and  discussion  In 
con  V.  Mayor  of  Savannah,  105  Ga.  both  the  majority  and  minority 
62  31  S  E  127;  Delphi  v.  Evans,  36  opinions.  See  also,  Lamb  v.  City  of 
Ind.  90,  10  Am.  Rep.  12;  Gall  v.  Chicago,  219  111.  229,  76  N.  E.  343. 
Cincinnati,  18  Ohio  St.  563;  Karst  v. 
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enee,  them  the  courts  will  be  compelled  to  hold  that  if  once  exercised 
it  is  exhausted.*  But  it  is  obvious  that  where  public  corporations  are 
created  and  invested  with  authority  over  highways  the  implication 
is  that  such  authority  is  permanent  and  continuous,  and  not  inter- 
mittent or  transient. 

§  604.  (507)  Application  of  the  rule. — As  the  power  to  improve 
streets  is  a  continuing  one,  and  as  the  grant  of  this  principal  power 
carries  necessary  incidental  powers,  it  results  that  streets  may  be  re- 
paved  at  the  expense  of  the  property  owners  whenever  the  municipal 
oflBcers  in  the  exercise  of  their  discretion  deem  it  expedient,®  but 
while  this  is  true,  it  is  also  true,  at  least  under  some  of  the  statutes, 
that  where  the  municipality  itself  takes  up  a  pavement  or  disturbs 
the  surface  of  a  street  for  the  purpose  of  laying  gas  or  water  pipes, 
or  for  the  purpose  of  constructing  a  sewer,  the  cost  of  repairing  the 
street  or  replacing  the  pavement  cannot  be  assessed  against  the  property 
owners.^"  Where  the  work  is  simply  that  of  restoring  a  street  to  the 
condition  in  which  it  was  prior  to  its  disturbance  for  such  purposes  as 
we  have  indicated,  the  expense  must  be  paid  by  the  public,  but  if 
from  the  use  the  street  becomes  unsafe  or  inconvenient  for  travel,  al- 
though the  lajdng  of  pipes  and  the  construction  of  sewers  may  have 
contributed  to  that  condition,  the  property  owners  may  be  assessed 
for  repairing  or  repaving. 

§  605.  (508)  Jurisdiction — ^Presumption. — It  has  been  held  that  a 
city  cannot  improve  a  street  so  as  to  create  a  lien  upon  any  of  the 
abutting  land  where  a  great  part  of  it  is  held  in  private  ownership, 

'  But  a  provision  in  a  city  charter  8  N.  W.  52;  Wilkins  v.  Detroit,  46 

that  when  a  street  is  once  improved  Mich.  120,  8  N.  W.  701,  9  N.  "W.  427; 

at  the  expense  of  abutting  property  Regensteln  v.  City  of  Atlanta,  98  Ga. 

It  shall  not  again  be  improved  In  167,  25   S.  E.  428;    Gait  v.  City  of 

the  same  manner  does  not  constitute  Chicago,  174  111.  605,  51  N.  E.  653; 

a  contract  with  the  state,  and  the  Schmitt  v.  City  of  New  Orleans,  48 

legislature  may  thereafter   remove  La.  Ann.  1440,  21  So.  24;  Dumesnil 

the  limitation  and  authorize  the  city  v.  Louisville  &c.  Stone  Co.,  109  Ky. 

to  relmprove  the  street  at  the  ex-  1,  22  Ky.  L.  503,  58  S.  W.  371.    See 

pense  of  abutting  property.    Ladd  v.  also.  Field  v.  Barber  Asphalt  Pav. 

Portland,  32  Ore.  271,  51  Pac.  654,  Co.,  194  U.  S.  618,  48  L.  ed.  1142,  24 

67  Am.  St.  526.    See  also,  State  v.  Sup.  Ct.  784. 

Mayor,  35  N.  J.  L.  168,  37  N.  J.  L.        "  City  of  Burlington  v.  Palmer,  67 

415,  18  Am.  Rep.  729;  Bradley  v.  Mc-  Iowa  681,  25  N.  W.  877.    But  com- 

Atee,  7  Bush  (Ky.)  667,  3  Am.  Rep.  pare  Minnesota  Linseed  Oil  Co,  v. 

309.  Palmer,  20  Minn.  424,  468. 

•Sheley  v,  Detroit,  45  Mich.  431, 
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even  thougli  some  of  the  landowners  had  dedicated  to  the  public  the 
street  in  front  of  their  premises,  and  that  unless  there  is  jurisdiction 
in  the  municipality  to  make  the  improvement  at  the  time  it  is  ordered^ 
such  jurisdiction  cannot  be  established  by  a  subsequent  dedication.^^ 
But  it  seems  to  us  that  this  is  an  extreme  ease.  It  is  certainly  not 
essential  that  the  city  should  own  the  fee,^"  and  if  the  part  of  the 
street  upon  which  a  landowner's  property  abuts,  and  for  the  improve- 
ment of  which  he  is  assessed,  has  been  lawfully  dedicated  or  opened  aS 
a  street,  he  cannot  collaterally  attack  the  proceedings  because  another 
part  of  the  street  was  also  improved.^*  So,  it  has  been  held  that  a  con- 
tract for  the  improvement  of  a  street  is  not  ultra  vires  and  void  simply 
because  condemnation  proceedings  have  not  been  fully  consummated 
before  the  passage  of  the  order  for  the  improvement.^*  And  the 
legality  of  the  incorporation  of  the  municipality  cannot  be  collaterally 
attacked.^°  If  the  municipality  had  no  jurisdiction  over  the  general 
subject,  or  if  it  could  not  possibly  acquire  any  right  to  the  street,  the 
proceedings  might  be  absolutely  void  for  want  of  jurisdiction,  and  th6 
question  of  the  legal  existence  of  a  street  which  a  city  is  attempting  to 
improve,  and  its  right  to  do  so,  may  doubtless  be  raised  upon  a  direct 
attack  seasonably  made ;  but  unless  there  is  a  want  of  jurisdiction  over 
the  general  subject,  or,  possibly,  over  the  particular  property,^^  the 
proceedings  cannot,  ordinarily  at  least,  be  collaterally  attacked,  after 
the  improvement  has  been  made,  upon  the  ground  that  the  city  had 

"  Spauldlng  V.  Wesson,  115  Cal.  Allen  v.  City  of  Chicago,  176  111.  113, 
441,  47  Pac.  249.  See  also.  City  of  52  N.  E.  33;  City  of  Toledo  v. 
Philadelphia  v.  Ball,  147  Pa.  St.  Barnes,  1  Ohio  N.  P.  187;  Neff  v. 
243,  23  Atl.  564,  10  Pa.  Co.  Ct.  R.  92;  Bates,  25  Ohio  St.  169;  Beck  v.  Hoi- 
Mayor  of  Baltimore  v.  Hook,  62  Md.  land,  29  Mont.  234,  74  Pac.  410;  Bd- 
371.  But  compare  Bloomington  Cem-  wards  v.  Cooper,  168  Ind.  54,  79  N. 
etery  Assn.  v.  People,  139   111.   16,  E.  1047. 

28  N.  E.  1076;  Burhaus  v.  Norwood  "Willard    v.    Albertson,    23    Ind. 

Park,   138   111.  147,  27   N.  E.  1088;  App.  164,  166,  53  N.  E.  1077,  1078,  54 

City  of  Toledo  v.  Barnes,  1  Ohio  N.  N.  E.  403,  446;   MuUikin  v.  City  of 

P.    187.      See,    however.    Sears    v.  Bloomington,  72  Ind.  161. 

Street  Com'rs  of  Boston,  180  Mass.  "We  suppose,  for  instance,  that 

274,  62  N.  E.  397,  62  L.  R.  A.  144.  where  a  city  is  given  no  authority 

"Lewis  v.  Albertson,  23  Ind.  App.  beyond  its  corporate  limits,  an  at- 
147,  53  N.  E.  1071,  1075.  See  also,  tempt  to  improve  a  highway  con- 
City  of  Seattle  v.  Kelleher,  195  U.  S.  fessedly  beyond  those  limits  would 
351,  49  L.  ed.  232,  25  Sup.  Ct.  44;  be  void  for  want  of  jurisdiction.  In 
Speir  v.  Town  of  New  Utrecht,  121  Edwards  v.  City  of  Ocala,  —  Pla. 
N.  Y.  420,  24  N.  E.  690.  — ,  50  So.  421,  it  is  held  that  a  city 

"  Lewis  y.  Albertson,  23  Ind.  App.  has  no  power  to  improve  a  street 

147,  53  N.  E.  1071,  1075.  abutting  on  county  property  at  the 

"Keough  V.  City  of  St.  Paul,  66  expense  of  the   county,  without   a 

Minn.  114,  68  N.  W.  843.    See  also,  contract  on  its  part  to  pay  therefor. 
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not  acquired  the  right  to  the  street  at  the  time  the  order  was  made>^ 
And  the  presumption  is  that  a  street  which  the  city  has  undertaken  to 
improve  is  within  the  corporate  limits.^^ 

§606.  (509)  Conditions  precedent — Preliminary  and  jurisdictional 
steps. — Provisions  in  the  nature  of  conditions  precedent  to  the  right 
to  order  the  improvement  and  direct  an  assessment  must  be  strictly 
obeyed  or  the  proceedings  will  be  adjudged  iavalid  when  properly 
brought  before  the  court  for  review.^®  Thus,  if  the  statute  requires 
that,  before  the  ordinance  is  passed,  the  matter  shall  be  referred  to 
designated  officers,  it  must  be  so  referred,  and  it  is  not  sufficient  to 
refer  it  to  a  part  only  of  the  officers  designated ;  it  must  be  submitted 
to  all.^°  In  many  instances  these  conditions  are  held  to  be  jurisdic- 


"  Lewis  V.  Albertson,  23  Ind.  App. 
147,  53  N.  E.  1071,  1075;  Jackson  v. 
Smith,  120  Ind.  520,  22  N.  E.  431; 
Village  of  Hyde  Park  v.  Borden,  94 
111.  26;  Holmes  v.  Village  of  Hyde 
Park,  121  111.  128,  13  N.  E.  540;  Ma- 
son V.  City  of  Sioux  Falls,  2  S.  Dak. 
640,  51  N.  W.  770,  39  Am.  St.  802. 
See  also,  Pittsburgh  &c.  R.  Co.  v. 
Town  of  Crown  Point,  150  Ind.  536, 
50  N.  E.  741;  Boyce  v.  Tuhey,  163 
Ind.  202,  70  N.  E.  531;  Beckett  v. 
City  of  Portland,  53  Ore.  169,  99  Pac. 
659;  Cochran  v.  Village  of  Park 
Ridge,  138  111.  295,  301,  27  N.  E.  939; 
Allen  V.  City  of  Davenport,  107 
Iowa  90,  77  N.  W.  532;  Bishop  v. 
Tripp,  15  R.  I.  466,  8  Atl.  692.  The 
text  is  also  quoted  with  approval  in 
Wingate  v.  City  of  Astoria,  39  Ore. 
603,  65  Pac.  982,  983,  in  support  of 
the  holding  that  irregularity  or  even 
invalidity,  short  of  want  of  juris- 
diction, in  proceedings  to  establish 
the  grade  of  a  street  will  not  pre- 
vent subsequent  improvement  ac- 
cording to  such  grade  and  render 
the  assessment  subject  to  collateral 
attack  after  the  work  has  been  com- 
pleted. 

"Town  of  Woodruff  Place  v. 
Raschig,  147  Ind.  517,  46  N.  E.  990; 
Pittsburgh  &c.  R.  Co.  v.  Hays,  17 
Ind.  App.  261,  45  N.  B.  675;  Chy- 
traus  V.  City  of  Chicago,  160  111.  18, 
43  N.  B.  335;  Andrews  v.  People, 
158  111.  477,  41  N.  B.  1021;  Stanton 
V.  City  of  Chicago,  154  111.  23,  39  N. 


E.  987.     See  also,  Cline  v.  People, 
224  111.  360,  79  N.  B.  663. 

"White  V.  Bayonne,  49  N.  J.  L. 
311,  8  Atl.  295;  Worthington  v.  Cov- 
ington, 82  Ky.  265;  Frosh  v.  City  of 
Galveston,  73  Tex.  401,  11  S.  W.  402; 
Moore  v.  City  of  Mattoon,  163  111. 
622,  45  N.  E.  567;  2  Beach  Pub. 
Corp.,  §§  1041,  1042.  See  also.  Walk- 
er V.  City  of  Chicago,  202  111.  531,  67 
N.  E.  369;  Cleveland  &c.  R.  Co.  v. 
Edward  Jones  Co.,  20  Ind.  App.  87, 
50  N.  E.  319;  Lieberman  v.  City  of 
Milwaukee,  89  Wis.  336,  61  N.  W. 
1112. 

™  Worthington  v.  Covington,  82 
Ky.  265;  Moore  v.  City  of  Mattoon, 
163  111.  622,  45  N.  E.  567.  See  also, 
Starr  v.  Burlington,  45  Iowa  87; 
Dyer  v.  Miller,  58  Cal.  585;  Hewes 
V.  Reis,  40  Cal.  255;  Smith  v.  City 
of  Toledo,  24  Ohio  St.  126;  Hoyt  v. 
City  of  East  Saginaw,  19  Mich.  39, 
2  Am.  Rep.  76;  Henderson  v.  Balti- 
more, 8  Md.  352;  Holland  v.  Mayor 
of  Baltimore,  11  Md.  186,  69  Am. 
Dec.  195n;  Welsford  v.  Weidlein,  23 
Kan.  601;  Litchfield  v.  Vernon,  41 : 
N.  Y.  123;  Miller  v.  Mobile,  47  Ala. 
163, 11  Am.  Rep.  768;  Wells  v.  Burn- 
ham,  20  Wis.  112;  Pound  v.  Chippe- 
wa County,  43  Wis.  63;  Daniel  v. 
New  Orleans,  26  La.  Ann.  1;  Pitts- 
burg V.  Walter,  69  Pa.  St.  365;  Mer- 
ritt  V.  Village  of  Portchester,  71  N. 
Y.  309,  27  Am.  Rep.  47;  In  re  Sharp, 
56  N.  Y.  257;  City  of  Delphi  v.  Ev- 
ans, 36  Ind.  90;  Chase  v.  City  Treas- 
urer, 122  Cal.  540,  55  Pac.  414. 
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tional,  and  the  failure  to  perform  them  is  adjudged  to  render  the  pro- 
ceedings absolutely  void.*^  It  is  a  settled  rule,  evident  from  its  bare 
statement,  that  where  a  petition  is  required  the  proceedings  may  be 
avoided  if  none  is  filed.^" 

§  607.  (510)  Petition  for  improvement. — ^But  in  the  absence  of  a 
statute  requiring  a  vote  or  petition,  or  consent  of  property  owners, 
the  whole  matter  is  generally  left  to  the  discretion  of  the  munici- 
pality.^' And  where  there  is  a  petition  not  plainly  insufficient  on  its 
face,  but  sufficient  in  form  and  substance  to  require  a  judgment  upon 
its  sufficiency,  the  judgment,  whether  formally  expressed  or  not,  will 
uphold  the  proceedings  as  against  a  collateral  attack  made  after  the 
work  has  been  completed.^*   Such,  we  think,  is  the  better  rule.   The 


=^  State  V.  Town  of  Stockton,  61  N. 
J.  L.  520,  39  Atl.  921;  State  v.  City 
of  Elizabeth,  31  N.  J.  L.  547;  Mulli- 
gan V.  Smith,  59  Cal.  206;  Kahn  v. 
Board,  79  Cal.  388,  21  Pac.  849,  25 
Pac.  403;  People  v.  City  of  Brook- 
lyn, 71  N.  Y.  495;  Kyle  v.  Malin,  8 
Ind.  34;  Keese  v.  Denver,  10  Colo. 
112,  15  Pac.  825;  Case  v.  Johnson, 
91  Ind.  477;  Town  of  Covington  v. 
Nelson,  35  Ind.  532;  Miller  v.  City 
of  Amsterdam,  149  N.  Y.  288,  43  N. 
B.  632;  Merritt  v.  City  of  Kewanee, 
175  111.  537,  51  N.  E.  867;  Leavitt  v. 
Bell,  55  Neb.  57,  75  N.  W.  524.  Zom 
V.  Warren-Scharf  &c.  Co.,  42  Ind. 
App.  213,  84  N.  E.  509.  Where  part 
of  a  single  improvement  was  in- 
valid because  not  petitioned  for.  It 
was  held  invalid  in  toto.  City  of 
Bloomington  v.  Reeves,  177  111.  161, 
52  N.  B.  278. 

=^  Parraker  v.  City  of  Keokuk,  111 
Iowa  310,  82  N.  W.  773;  Case  v. 
Johnson,  91  Ind.  477;  Henderson  v. 
South  Omaha,  60  Neb.  125,  82  N.  W. 
315; 'Miller  v.  Amsterdam,  149  N.  Y. 
288,  43  N.  E.  632,  and  other  authori- 
ties cited  in  last  preceding  note.  See 
also,  Gurley  v.  City  of  New  Orleans, 
124  La.  390,  50  So.  411. 

'°  Barber  &c.  Co.  v.  Gogreve,  41  La. 
Ann.  251,  5  So.  848;  Cason  v.  Leba- 
non, 153  Ind.  567,  55  N.  E.  768; 
Keith  V.  Wilson,  145  Ind.  149,  44  N. 
E  13;  Loewenbach  v.  City  of  Mil- 
waukee, 139  Wis.  49,  119  N.  W.  888. 
See  also,  Pittsburgh  &c.  R.  Co.  v. 


Town  of  Crown  Point,  150  Ind.  536, 
50  N.  E.  741;  McEneney  v.  Sullivan, 
125  Ind.  407,  25  N.  E.  540;  Farrar 
V.  City  of  St.  Louis,  80  Mo.  379; 
Napa  City  v.  Easterby,  76  Cal.  222, 
18  Pac.  253;  Morrison  v.  King,  100 
Ga.  357,  28  S.  E.  108;  In  re  Green- 
field Ave.,  191  Pa.  St.  290,  43  Atl. 
225;  Jones  v.  Town  of  Tonawanda, 
158  N.  Y.  438,  53  N.  E.  280;  Pound- 
stone  V.  Baldwin,  145  Ind.  139,  44 
N.  E.  191;  City  of  Perry  v.  Davis, 
18  Okla.  427,  90  Pac.  865.  And 
slight  changes  may  be  made  with- 
out further  petition  where  they  do 
not  increase  the  cost.  O'Reilley  v. 
Kingston,  114  N.  Y.  439,  21  N.  E. 
1004.  But  see  Watkins  v.  Griffith, 
59  Ark.  344,  27  S.  W.  234. 

"  Wright  V.  Tacoma,  3  Wash.  Ter. 
410,  19  Pac.  42;  Spaulding  v.  North 
San  Francisco  &c.  R.  Assn.,  87  Cal. 
40,  25  Pac.  249;  McEneney  v.  Sulli- 
van, 125  Ind.  407,  25  N.  E.  540;  Os- 
bom  V.  Sutton,  108  Ind.  443,  9  N.  E. 
410;  DePuy  v.  City  of  Wabash,  133 
Ind.  336,  32  N.  E.  1016.  See  also. 
Hedge  v.  City  of  Des  Moines,  141 
Iowa  4,  119  N.  W.  277;  Owners' 
Realty  Co.  v.  Mayor  &c.  of  Balti- 
more, —  Md.  — ,  76  Atl.  575;  Hudson 
v.  Bayonne,  54  N.  J.  L.  293,  23  Atl. 
648;  Allen  v.  Portland,  35  Ore.  420, 
58  Pac.  509.  But  compare  Auditor 
General  v.  Fisher,  84  Mich.  128,  47 
N.  W.  574;  Twiss  v.  City  of  Port 
Huron,  63  Mich.  528,  30  N.  W.  177; 
Holland  v.  Mayor  of  Baltimore,  11 
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sufficiency  of  the  petition  may,  however,  be  directly  attacked  in  a 
proper  proceeding  at  the  proper  time,  providing  there  is  no  estoppel 
or  waiver.  We  venture  to  suggest  that  in  some  of  the  cases  the  courts 
have  erred  in  pronouncing  the  proceedings  absolutely  void,  and  that 
in  others,  where  the  attack  was  direct,  they  erred  in  doing  more  than 
declaring  the  proceedings  to  be  erroneous.  If  proceedings  are  entirely 
without  or  beyond  the  authority  of  the  tribunal,  then  they  are,  of 
course,  absolutely  void,  but  where  they  are  not  beyond  the  scope  of  the 
jurisdiction  of  the  court  they  are  simply  voidable.  It  is,  therefore, 
by  no  means  every  deviation  from  the  provisions  of  the  statute  respect- 
ing conditions  precedent  to  the  exercise  of  the  power  that  can  justly 
be  said  to  render  the  proceedings  absolutely  void.  This  subject  will, 
however,  be  more  fully  considered  in  treating  specifically  of  the  differ- 
ent steps  that  are  usually  taken  in  proceedings  for  the  improvement  of 
streets. 

§  608.  (511)  Who  may  petition — Sufficiency  of  petition. — ^Many  of 
the  principles  and  authorities  considered  in  the  chapter  on  the  applica- 
tion or  petition  to  open  a  highway  are  applicable  to  the  petition  to 
improve,  and  that  chapter  should  be  consulted  in  connection  with  what 
is  said  here.  It  has  been  held  that  a  statute  requiring  the  petition  to 
be  signed  by  the  owners  of  a  majority  of  the  abutting  property  means 
the  owners  in  fee,  and  that  a  tenant  in  common  cannot  sign  it  in 
behalf  of  a  co-tenant,  nor  can  the  husband  of  the  owner  of  the  fee 
sign  in  behalf  of  his  wife.''^    But  it  has  been  held  sufficient  where 

Md.  186,  69  Am.  Dec.  195;   City  of  "  Merritt  v.  City  of  Kenawee,  175 

Sedalia    v.    Montgomery,    109    Mo.  III.  537,  51  N.  E.  867.     Most  of  the 

App.  197,  88  S.  W.  1014;   Zelgler  v.  statutes  require  a  certain  proportion 

Hopkins,   117  U.   S.   683,   29   L.  ed.  of    the    abutting    property    to    be 

1019,  6  Sup.  Ct.  919;  In  re  Sharp,  56  owned  by  the  signers  of  the  petition, 

N.  Y.  257,  15  Am.  Rep.  415;   Ogden  but  others  seem  to  require  a  certain 

City  v.  Armstrong,  168  U.  S.  224,  42  number  of  qualified  signers,  regard- 

L.  ed.  444,  18  Sup.  Ct.  98;  Barber  v.  less  of  the  amount  of  their  front- 

Vinton,  82  Vt.  327,  73  Atl.  881.  Many  age;  a  few  statutes,  perhaps,  require 

of  the  statutes  provide  for  a  hearing  both.    In  Indianapolis  &c.  R.  Co.  v. 

and  determination  of  the  sufiBclency  Ross,  47  Ind.  25,  it  was  held  that 

of  the  petition   by  the   council  or  either  was  sufiSclent.    In  Newton  v. 

other  local  tribunal.  See  also  Scran-  Borough  of  Emporium,  225  Pa.  17, 

ton  V.  Jermyn,  156  Pa.  St.  107,  27  73  Atl.  984,  it  Is  held  that  all  ten- 

Atl.  66;  Chase  v.  Trout,  146  Cal.  350,  ants  in  common  must  sign  before 

80  Pac.  81;  City  of  Denver  v.  Lon-  the   property  can   be   counted   and 

doner,   33   Colo.   104,   80   Pac.   117;  also  that  where  an  owner  placed  the 

Tucker  v.  Sellers,  130  Ind.  514,  30  word  "conditionally"  after  his  slg- 

N.  E.  531;  Jensen  v.  Curry  County,  nature   his   property   could   not   be 

—  Ore.  — ,  105  Pac.  96.  counted;    also   that  a  signer  may 
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a  married  woman  ratifies  the  signing  of  her  name  by  her  husband.^' 
So,  in  Maryland,  it  has  been  held  that  a  life  tenant  cannot  bind  the 
property  by  joining  in  the  petition,  and  should  not  be  counted  in 
determining  whether  the  necessary  number  of  landowners  have  pe- 
titioned.^^ It  also  seems  clear  that  a  city  cannot  join  in  the  petition 
so  as  to  make  the  requisite  number  of  petitioners  under  a  statute  re- 
quiring a  petition  by  persons  owning  a  certain  amount  of  the  property 
fronting  upon  the  street,  although  it  holds  for  a  public  use  property 
which  fronts  upon  the  street,  but  does  not  have  to  bear  any  of  the 
burden  of  the  assessment.''*  A  state,  or  one  of  its  subdivisions,  cannot 
properly  be  said  to  be  a  resident  under  a  statute  referring  to  resident 
freeholders  or  the  like,^^  and,  although  much  depends  upon  the  lan- 
guage of  the  particular  statute,  the  right  to  petition  or  remonstrate 
may  be  and  frequently  is  confined  to  freeholders  who  reside  upon  the 
street  or  part  to  be  improved'"  and  are,  therefore,  particularly  inter- 
ested. So,  as  the  legislature  may  authorize  an  improvement  at  the 
expense  of  property  specially  benefited  without  any  petition,  the  fact 
that  it  authorizes  the  improvement  only  upon  the  petition  of  resident 
property  owners  does. not  make  the  law  imconstitutional  as  against 
non-residents  who  have  the  same  right  to  a  hearing  and  against  whose 

withdraw  his  signature  before  ao-  10  L.  R.  A.  (N.  S.)  342,  and  note  in 
tion,  but  not  after  the  council  has  which  the  cases  are  collected  and  re- 
passed the  authorizing  ordinance.  viewed. 

=»  Board  V.  Offenhauser,  84  Ark.  ==  City  of  Atlanta  v.  Smith,  99  Ga. 
257,  105  S.  W.  265.  See  also,  Glea-  462,  27  S.  B.  696.  See  also.  Arm- 
son  V.  Barnett,  115  Ky.  890,  61  S.  W.  strong  v.  Ogden  City,  12  Utah  476, 
20,    22    Ky.    L.    1660;    Campbell    v.  43  Pac.  119. 

Park,  32  Ohio  St.  544;   City  of  Co-  ==  State  v.  Trenton,  40  N.  J.  L.  89. 

lumbus  V.  Sohl,  44  Ohio  St.  479,  8  See  also.  City  of  Atlanta  v.  Smith, 

N.  E.  299.  99  Ga.  462,  27  S.  E.  696. 

"  Mayor  of  Baltimore  v.  Boyd,  64  "  See  Kirkland  v.  Board,  142  Ind. 

Md.  10,  20  Atl.  1028.  Nor  can  a  mere  123,  41  N.  E.  374;   Speer  v.  City  of 

stockholder  in  a  corporation  which  Pittsburg,    166   Pa.    St.   86,   30   Atl. 

owns  the  property.    Rector  v.  Board,  1013.     Compare  "Wright  v.  City  of 

50  Ark.  116,  6  S.  W.  519.    But  in  Vil-  Tacoma,  3  Wash.  Ter.  410,  19  Pac. 

lage  of  St.  Bernard  v.  Kemper,  60  42;  Alexander  v.  Baker,  74  Ohio  St. 

Ohio  St.  244,  54  N.  E.  267,  45  L.  R.  258,    78    N.    B.    366;     Wormley    v. 

A.  662,  it  is  held  that  a  lessee  un-  Board,  108  Iowa  232,  78  N.  W.  824; 

der  a  lease  for  ninety-nine  years,  re-  State  v.  Bury,  101  Minn.  424,  112  N. 

newable  forever,  is  so  far  an  owner  W.  534.    Provided,  in  the  latter  case, 

that  he  may  sign  the  petition  with-  that  all  whose  property  is  affected 

out  the   lessor.     See,   generally,   2  have  a  hearing  at  some  stage  of  the 

Beach  Pub.  Corp.,  §§  1043, 1044.  See  proceedings.     In   Louisiana  it   has 

also,  as  to  whether  life  tenant  or  been  held  sufficient  if  the  petition  is 

remainderman  must  bear  the  bur-  signed  by  one-fourth  of  the  front 

den,  and  as  to  when  there  may  be  proprietors  upon  the  portion  of  the 

an  apportionment.    Meanor  v.  Gold-  street  to   be   improved.     Ready  v. 

smith,   216   Pa.    489,    65   Atl.   1084,  New  Orleans,  27  La.  Ann.  169. 
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property  the  same  rule  of  assessment  applies."^  Under  the  Illinois 
statute  a  petition  for  paving  portions  of  two  intersecting  streets,  so 
as  to  make  one  piece  of  pavement,  must  be  signed  by  the  owners  of 
the  majority  of  the  property  in  each  contiguous  block  on  both  streets 
abutting  on  the  improvement,  and  a  petition  signed  by  the  owners  ,oi. 
a  mere  majority  of  the  total  abutting  property  is  not  sufficient."''  A 
petition  for  the  improvement  of  a  certain  "street"  for  a  distance  of 
,one  square  from  one  specified  cross  street  to  another  is  sufficient  to 
authorize  the  improvement  of  the  sidewalk  as  well  as  the  roadway  of 
such  street  between  the  cross  streets  named,"*  and  a  petition  to  grade 
a  certain  street  is  sufficient,  although  the  statute  provides  that  the  city 
shall  have  authority  to  improve  the  street  when  a  petition  is  filed  "to 
grade  any  street  and  to  grade  and  pave  the  intersections  thereof,"  and 
although  the  petition  contains  no  request  for  grading  and  paving  the 
intersections."* 

§  609.    Provisions  for  dispensing  with  petition  otherwise  required. 

— As  already  intimated,  some  of  the  statutes  do  not  require  any  peti- 
tion for  ordinary  street  improvements,  although  most  of  them  have 
provisions  permitting  petitions.  Others  require  petitions  as  a  genera,l 
rule,  but  even  in  such  cases  it  is  frequently  provided  that  an  improve- 
ment may  be  made  without  a  petition,  or,  in  some  instances,  of  a  dif- 
ferent kind  or  material  from  that  petitioned  for,  if  the  city  council, 
or  other  designated  governing  body,  shall  order  it  by  a  certain  ma- 
jority vote,  or  the  like."'"    A  vote  of  two-thirds  or  three-fourths  of 

"Buchan  v.  Broadwell,  88  Mo.  31,  10  Colo.  App.  99,  49  Pac.  430;   App 

36.    See  also,  Pittsburgh  &c.  R.  Co.  v.  Stockton,  61  N.  J.  L.  520,  39  Atl. 

V.  City  of  Indianapolis,  147  Ind.  292,  921.     But  not  if  tliere  is  power  to 

46  N.  B.  641;   Taggart  v.  Claypool,  improve  without  any  petition.  Raw- 

145  Ind.  590,  14  N.  E.  18,  32  L.  R.  A.  son  v.  City  of  Chicago,  185  111.  87, 

586.  57  N.  E.  35. 

"  City  of  Bloomington  v.  Reeves,        ^  See  Rich  v.  City  of  Chicago,  59 

177  111.  161,  52  N.  E.  278.  111.    286;    Pittsburgh   &c.   R.   Co.   v. 

"» Wiles  V.  Hoss,  114  Ind.  371,  16  Town  of  Crown  Point,  150  Ind.  536, 
N.  B.  800.  50  N.  E.  741;  City  of  Louisville  v. 
,  "Wahlgren  v.  Kansas  City,  42  Hyatt,  2  B.  Mon.  (Ky.)  177,  36  Am. 
Kan.  243,  21  Pac.  1068.  But  it  has  Dec.  594;  Metcalf  v.  Carter,  19  Ohio 
been  held  that  where  the  power  to  C.  C.  196;  Kersten  v.  City  of  Mil- 
improve  depends  entirely  upon  the  waukee,  106  Wis.  200,  81  N.  W.  948, 
petition  of  property  owners,  the  1103,  48  L.  R.  A.  851;  and  authori- 
work  must  be  done  according  to  the  ties  cited  in  next  following  note.  So, 
petition.  Hutchinson  v.  City  of  it  is  sometimes  provided  that  a  pe- 
Omaha,  52  Neb.  345,  72  N.  W.  218.  titlon  may  be  dispensed  with  if  a 
See  also,  Watkins  v.  GriflSth,  59  Ark.  formal  recommendation,  or  declara- 
344,  27  S.  W.  234;  Rhodes  v.  Board,  tion    of    necessity    is    made.      See 
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the  council  is  a  common  requirement  in  such  cases.'*  Such  a  provision 
has  been  held  to  mean  the  designated  majority  of  the  entire  body  and 
not  merely  of  those  present  at  a  particular  meeting.*^  But  it  has  been 
held  that  where  there  is  a  defective  petition  and  also  a  unanimous  vote 
for  the  improvement,  it  may  be  presumed,  in  a  proper  case,  at  least 
as  against  a  collateral  attack,  that  the  proceedings  were  not  founded 
on  the  petition  and  that  jurisdiction  was  exercised  under  the  power  to 
order  the  improvement  by  a  two-thirds  vote.^*  The  same  court  has 
also  held  that  a  recital  in  a  street  improvement  ordinance  that  it  was 
passed  by  a  two-thirds  vote  amounts  to  a  finding  of  such  fact  and  is 
conclusive  as  against  a  collateral  attaek.^^  Other  statutes  provide  that 
the  authorities  may  improve  a  street  or  sidewalk  without  any  petition 
when  in  their  judgment  public  necessity,  or  public  convenience,  re- 
quires it,  and  it  has  been  held  that  their  determination,  in  good  faith, 
is  final  in  such  cases.*" 

§  610.  (512)  Preliminary  resolution — Declaration  of  necessity. — 

It  is  not  necessary,  unless  required  by  the  statute,  to  state  in  a  resolu- 
tion or  ordinance  directing  the  improvement  of  a  street,  and  providing 
for  an  assessment,  that  the  improvement  is  necessary.*^  Where  the 

Spauldlng  v.  "Wesson,  84  Cal.  141,  24  R.  A.  315;  North  Platte  v.  North 
Pac.  377;  Northern  R.  Co.  v.  Mayor  Platte  Water  Works  Co.,  56  Neb. 
&c.  of  Englewood,  62  N.  J.  L.  188,  40  403,  76  N.  W.  906.  See  Brown  v. 
Atl.  653;  Hawkins  v.  Horton,  91  Central  Bermudez  Co.,  162  Ind.  452, 
Minn.  285,  97  N.  W.  1053;  Sheenan  458,  69  N.  E.  150,  where  it  is  held 
V.  Martin,  10  Mo.  App.  285;  Boyd  v.  that  the  statute  requires  a  two- 
City  of  Milwaukee,  92  Wis.  456,  66  thirds  aflSrinative  vote  of  all  mem- 
N.  W.  603.  Sometimes  the  amount  bers,  but  a  smaller  vote  was  held 
or  cost  is  limited  unless  there  Is  a  not  to  be  fatal  on  collateral  attack, 
petition.  Hays  v.  City  of  Cincinnati,  But  compare  Bussing  v.  City  of  Mt. 
62  Ohio  St.  116,  56  N.  E.  658.  Vernon,  198  N.  T.  196,  91  N.  E.  543. 

"Cason  V.  City  of  Lebanon,  153  =*McEneney  v.  Town  of  Sullivan, 

Ind.   567,  55   N.   E.   768;    Burris  v.  125  Ind.  407,  25  N.  E.  540. 

Baxter,  25  Ind.  App.  536,  58  N.  E.  =»  Pittsburgh  &c.  R.  Co.  v.  Town  of 

733;   Tallant  v.  City  ol  Burlington,  Crown  Point,  150  Ind.  536,  50  N.  B. 

39  Iowa  543;  In  the  Matter  of  Open-  741.     See  also.  City  of  Indianapolis 

ing  Locust  Ave.,  185  N.  Y.  115,  77  N.  v.   Consumers'   Gas  Trust  Co.,  140 

E.  1012;  City  of  Spokane  v.  Preston,  Ind.  246,  39  N.  E.  943. 

46  Wash.  98,  89  Pac.  406;   Diecka-  *  Diamond  v.  City  of  Mankato,  89 

mann  v  Sheboygan,  89  Wis.  570,  62  Minn.  48,  93  N.  W.  911,  61  L.  R.  A. 

N  W.  410.  448;   Keith  v.  Wilson,  145  Ind.  149, 

"  Baker  v.  Tobin,  40  Ind.  310.  See  44  N.  E.  13.    In  the  last  case  it  ia 

also,   Logansport  v.  Legg,   20   Ind.  also    said   that   two    methods,    one 

315;  "State  v.  Dickie,  47  Iowa  629;  with  and  one  without  petition,  may 

Thurston  v.  Houston,  123  Iowa  157,  exist    at    the    same    time.      Citing 

98  N   W   637.    But  compare  Rush-  Wiles  v.  Hoss,  114  Ind.  371,  16  N.  E. 

ville  Gas  Co.  v.  Rushville,  121  Ind.  800. 

206,  23  N.  E.  72, 16  Am.  St.  388,  6  L.  "  City  of  Raleigh  v.  Peace,  110  N. 
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JTidgment  of  the  common  council  of  a  municipal  corporation  that  an 
improvement  is  necessary  is  involved  in  its  order  directing  the  im- 
provement, the  order,  resolution  or  ordinance  need  not  set  forth  the 
grounds  upon  which  the  council  proceeds.*^  The  adoption  of  the  or- 
der, resolution  or  ordinance  is  usually  held  a  sufficient  declaration  of 
the  necessity  for  the  improvement.*^  If,  however,  the  statute  specifically 
requires  that  the  resolution  or  ordinance  should  state  the  grounds  upon 
which  the  local  authorities  proceed,  they  must  be  set  forth,  or  the  pro- 
ceedings will  fall  before  a  direct  attack.**  In  the  case  referred  to  in  the 
note  the  question  was  carefully  considered,  and  it  was  held  that  where 
the  statute  provided  that  "whenever  the  common  council  shall  deem 
any  such  improvement  necessary  they  shall  so  declare  by  resolution, 
which  resolution  shall  be  drawn  by  the  attorney  of  the  corporation,  and 
shall  describe  the  contemplated  improvement,"  it  was  essential  that 
the  resolution  should  declare  that  the  improvement  was  necessary.*^ 


Car.  32,  14  S.  B.  521,  523  (citing 
text).  See  also,  Banaz  v.  Smith,  133 
Gal.  102,  65  Pac.  309;  Pittsburgh 
&c.  R.  Co.  V.  Town  of  Walcott,  162 
Ind.  399,  69  N.  E.  451;  Spaulding 
v.  Baxter,  25  Ind.  App.  485,  50  N. 
E.  551;  City  of  Joplin  v.  Freeman, 
125  Mo.  App.  717,  103  S.  W.  130; 
Town  of  Elma  v.  Carney,  9  Wash. 
466,  37  Pac.  707. 

■"  Stuyvesant  v.  Mayor  &c.,  7  Cow. 
(N.  Y.)  588;  Young  v.  St.  Louis,  47 
Mo.  492;  Kiley  v.  Forsee,  57  Mo. 
390;  Platter  v.  Board  of  Com'rs,  103 
Ind.  360,  2  N.  B.  544;  Jackson  v. 
State,  104  Ind.  516,  520,  3  N.  B.  863; 
Board  of  Com'rs  v.  Hall,  70  Ind.  469; 
Grierson  v.  Ontario,  9  Upper  Can.  Q. 
B.  623;  Fisher  v.  Vaughan,  10  Up- 
per Can.  Q.  B.  492.  See  State  v. 
Jersey  City,  27  N.  J.  L.  493. 

«  Connor  v.  City  of  Paris,  87  Tex. 
32,  27  S.  W.  88,  92  (citing  text); 
State  V.  Engelmann,  106  Mo.  628,  17 
S.  W.  759;  City  of  Kansas  v.  Baird, 
98  Mo.  215,  218,  11  S.  W.  243,  562; 
Commonwealth  v.  Abbott,  160  Mass. 
282,  35  N.  E.  782.  See  also,  Spauld- 
ing V.  Baxter,  25  Ind.  App.  485,  58 
N.  B.  551. 

"Hoyt  V.  City  of  East  Saginaw, 
19  Mich.  39,  2  Am.  Rep.  76. 

*=  In  the  case  referred  to  the  de- 
fect in  the  resolution  was  held  to  be 
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jurisdictional,  and  the  collection  of 
the  assessment  was  enjoined.  No 
question  of  estoppel  or  waiver  was 
made,  and  there  was,  of  course,  no 
decision  upon  those  questions,  but 
if  the  defect  was,  in  a  strict  sense, 
jurisdictional,  it  may  well  be  doubt- 
ed whether  there  could  be  an  es- 
toppel or  a  waiver.  In  Hewes  v. 
Reis,  40  Cal.  255,  a  very  strict  rule 
is  laid  down,  the  court  saying:  "All 
the  requirements  of  the  statute 
must  be  complied  with  or  the  tax 
cannot  be  collected."  This  Is  a 
broad  statement  of  the  rule,  and  we 
are  inclined  to  believe  that  it  can 
only  be  correct,  if  at  all,  in  a  case 
where  the  validity  of  the  assessment 
is  questioned  by  a  direct  attack.  If 
this  be  not  true,  then  it  must  be 
true  that  one  who  collaterally  as- 
sails the  proceedings  will  fare  as 
well  as  one  who  directly  attacks 
them,  and  this  is  not  consistent  with 
principle.  See,  however,  Taylor  v. 
Palmer,  31  Cal.  240;  Chambers  v. 
Satterlee,  40  Cal.  497;  Creighton  v. 
Manson,  27  Cal.  613;  Zottman  v. 
City  of  San  Francisco,  20  Cal.  96, 
81  Am.  Bee.  96n;  Mayo  v.  Haynie, 
50  Cal.  70;  Turrill  v.  Grattan,  52 
Cal.  97.  In  the  case  of  Smith  v.  City 
of  Toledo,  24  Ohio  St.  126,  it  was 
held  that  where  the  statute  requires 
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Some  of  the  authorities  hold  that  where  the  statute  provides  for  a  pre- 
liminary resolution  of  necessity  and  notice  thereof  they  are  jurisdic- 
tional ;*°  but  unless  the  statute  clearly  makes  it  jurisdictional  we  think 
the  better  view  is  that  the  failure  to  pass  a  preliminary  resolution  of 
necessity  or  give  notice  thereof  is  a  mere  irregularity  which  will  not 
necessarily  invalidate  the  proceedings.*' 

§  611.  Preliminary  resolution — ^Nature  and  contents. — ^As  already 
shown,  however,  the  failure  to  pass  a  preliminary  resolution  of  in- 
tention or  necessity  has  often  been  held  fatal,**  and  like  decisions  have 
been  rendered  where  the  preliminary  resolution  did  not  sufficiently 
describe  the  improvement  or  character  of  the  work.*°  But  such  a 
resolution  maybe  aided  by  reference  to  plans  and  specifications  on 
file.^"  And  it  need  not  go  into  full  details^^  unless  the  statute  requires 


the  adoption  of  a  preliminary  reso- 
lution the  failure  to  pass  it  invali- 
dates the  proceedings.  A  similar  rul- 
ing was  made  in  Welker  v.  Potter, 
18  Ohio  St.  85.  But  in  these  cases 
the  court  rested  its  decision  upon 
the  peculiar  provisions  of  the  stat- 
ute. 

"  See  authorities  cited  in  last  note, 
supra;  also  City  of  Cincinnati  v. 
Sherike,  47  Ohio  St.  217,  25  N.  E. 
169;  McLauren  v.  City  of  Grand 
Forks,  6  Dak.  S97,  43  N.  "W.  710; 
White  V.  Stevens,  67  Mich.  33,  34 
N.  W.  255;  City  Imp.  Co.  v.  Babcock, 

123  Cal.  205,  55  Pac.  762;  City  of 
Waco  V.  Chamberlain  (Tex.  Civ. 
App.),  45  S.  W.  191;  Michigan  Cent. 
R.  Co.  V.  Huehn,  59  Fed.  335;  Bank 
of  Columbia  v.  Portland,  41  Oreg. 
1,  67  Pac.  1112. 

"Hughes  V.  Parker,  148  Ind.  692, 
48  N.  E.  243;  Willard  v.  Albertson, 
23  Ind.  App.  164,  53  N.  B.  1077; 
Pittsburg  &c.  R.  Co.  v.  Pish,  158  Ind. 
525,  63  N.  E..454;  Barber  &c.  Co.  v. 
Edgerton,  125  Ind.  455,  25  N.  E. 
436;    Quill  v.  City  of  Indianapolis, 

124  Ind.  292,  23  N.  E.  788,  7  L.  R. 
A.  681,  and  authorities  cited  in  the 
first  three  notes  to  this  section.  See 
also  Portsmouth  Sav.  Bank  v.  City 
of  Omaha,  67  Neb.  50,  93  N.  W.  231; 
Pennsylvania  Co.  v.  Cole,  132  Fed. 
668. 

^  See  also.  Bates  v.  Twist,  138  Cal. 


52,  70  Pac.  1023;  Pacific  Pav.  Co.  v. 
Verso,  —  Cal.  App.  — ,  107  Pac.  590; 
Columbia  Bank  v.  Portland,  41  Ore. 
1,  67  Pac.  1112. 

"Bowling  V.  Hibernia  &c.  Soc, 
143  Cal.  425,  77  Pac.  141;  Piedmont 
Pav.  Co.  V.  Allman,  136  Cal.  88,  68 
Pac.  493;  Clarke  v.  City  of  Chicago, 
185  111.  354,  57  N.  E.  15;  City  of 
Owosso  V.  Richfield,  80  Mich.  328,  45 
N.  W.  129;  City  of  Kirksville  v. 
Coleman,  103  Mo.  App.  215,  77  S.  W. 
120.  See  also,  Schwiseau  v.  Mahon, 
128  Cal.  114,  60  Pac.  683;  William- 
son V.  Joyce,  137  Cal.  107,  69  Pac. 
854;  Grant  v.  Barber,  135  Cal.  188. 
67  Pac.  127. 

■"Haughawout  v.  Raymond,  148 
Cal.  311,  83  Pac.  53.  See  also,  Mc- 
Lennan V.  City  of  Chicago,  218  111. 
62,  75  N.  B.  762;  City  of  Greensburg 
V.  Zoller,  28  Ind.  App.  126,  60  N.  B. 
1007.  But  compare  Chicago  Un. 
Trac.  Co.  v.  City  of  Chicago,  209  111. 
444,  70  N.  B.  659;  Bay  Rock  Co.  v. 
Bell,  133  Cal.  150,  65  Pac.  299. 

"McLennan  v.  City  of  Chicago, 
218  111.  62,  75  N.  E.  762;  Walker  v. 
City  of  Chicago,  202  111.  531,  67  N. 
B.  369;  Laber  v.  Ferguson,  109  Ind. 
227,  9  N.  B.  723;  Dyer  v.  Wood,  166 
Ind.  44,  76  N.  E.  624;  Davies  v.  City 
of  Saginaw,  87  Mich.  439,  49  N.  W. 
667.  It  should  be  such,  however,  as 
to  reasonably  advise  property  own- 
ers of  the  nature  of  the  improve- 
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it.  Some  of  the  statutes,  however,  require  a  more  or  less  detailed  descrip- 
tion, including  a  statement  of  the  material  to  he  used  or  the  kind  of 
improvement,  and  this  is  particularly  important  where,  as  under 
some  statutes,  the  property  owners  are  given  a  right  to  remonstrate 
and  select  other  material,  unless  the  original  resolution  is  confirmed 
by  a  specified  majority  vote,  or  by  another  body,  or  the  like."^  The 
boundaries  of  the  assessment  district  are  also  required  to  be  stated 
under  some  of  the  statutes."?  Under  a  Missouri  statute  providing  for 
the  publication  in  a  newspaper  for  two  consecutive  weeks  of  a  resolu- 
tion declaring  the  necessity  of  a  street  improvement,  it  has  been  held 
that  a  publication  of  the  resolution  for  two  consecutive  weeks  is  suffi- 
cient, and  it  is  not  necessary  that  it  should  be  printed  on  any  particular 
page  of  the  newspaper,  nor  that  it  should  have  any  particular  caption, 
nor  that  it  should  have  been  read  by  any  person  or  number  of  persons, 
and  the  publication  of  a  correct  copy  of  a  resolution  without  caption 
other  than  the  original  resolution,  for  two  consecutive  weeks,  is  suffi- 
cient, in  the  absence  of  any  fraudulent  collusion  between  the  publishers 
and  the  board  of  aldermen  to  publish  it  in  an  obscure  part  of  the  paper 
so  that  property  owners  should  have  no  notice  of  the  proposed  im- 
provement."^* 

§  612.  (513)  Preliminary  estimates. — ^Where  preliminary  surveys, 
estimates  or  the  like  are  required  by  the  statute  as  a  condition 
precedent  to  the  right  to  order  the  improvement  and  direct  the  assess- 
ment, the  proceedings  will  fail  if  the  statute  is  not  complied  with 
and  the  question  is  properly  raised  in  time."*  It  is  not  necessary,  how- 

ment.    See  also,  for  resolutions  held  City  of  Detroit,  123  Mich.  559,  82  N. 

sufficient.   Wells  v.   "Wood,   114   Gal.  "W.  255,  aff'd  in  184  U.  S.  432,  46  L. 

255,  46  Pac.  96;    San  Jose  Imp.  Co.  ed.  627,  22  Sup.  Ct.  397.    In  Gay  v. 

v.   Auzerais,    106   Gal.   498,   39   Pac.  Engebretsen,   —    Cal.    — ,    109    Pac. 

859;  Jones  v.  Gity  of  Chicago,  213  111.  877,  it  is  said  that  the  resolution  of 

92,  72  N.  B.  798;   Owens  v.  City  of  intention  must  be  published   under 

Marion,  127  Iowa  469,  103  N.  W.  381.  the  California  statute,  but  it  is  held 

"  See  generally,  Gity  of  Kirksville  that    the    resolution    ordering    the 

V.   Coleman,   103   Mo.   App.   215,   77  work  done  need  not  be  published  in 

S.  W.  120;  Ladd  v.  Spencer,  23  Ore.  advance  of  the  call  for  bids. 

198,  31  Pac.  474.   But  compare  Lam-  '^aWebb  v.  Strobach,  —  Mo.  App. 

bert  V.  Marcuse,  137  Gal.  44,  69  Pac.  —  127  S.  W.  680. 

620;   Edwards  House  Co.  v.  City  of  "7ji    re    Garvey,    77    N.    Y.    523; 

Jackson,    91    Miss.    429,    45    So.    14;  Prosh  v.  Galveston,  73  Tex.  401,  409, 

MufiE  v.  Cameron,  134  Mo.  App.  607,  11    S.   W.   402;    Brady  v.   King,    53 

114  S.  W.  1125,  117  S.  W.  116.  Cal.  44;  Dyer  v.  Heydenfeldt,  4  "West 

"Dehail  v.  Morford,  95  Cal.   457,  Coast    585;     Butler    v.    Detroit,    43 

30  Pac.  593.    See  also  Goodrich  v.  Mich.  552,  5  N.  "W.  1078;    Chicago 
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ever,  that  there  should  be  a  preliminary  estimate  of  the  cost  of  the 
improvement  unless  the  statute  requires  it.^°  Some  of  the  statutes 
make  the  estimate  and  its  adoption  by  the  city  a  condition  precedent 
to  the  improvement,  and  such  a  requirement  has  been  held  to  be 
jurisdictional.^*  But  if  the  statute  merely  provides  for  a  survey  or 
estimate  without  making  it  a  condition  to  the  power  to  proceed,  we 
think  such  a  provision  is  not  necessarily  jurisdictional.  One  of  the 
courts  which  has  held  an  estimate  and  its  consideration  by  the  council 
to  be  a  condition  precedent  to  ordering  the  improvement  has  also  held 
that  it  will  be  presumed  that  the  condition  was  performed  where  the 
entries  in  the  record  were  made  on  the  same  day,  although  the  entry 
of  the  receipt  and  adoption  of  the  engineer's  estimate  came  after  the 
entry  of  the  order  for  the  improvement.^^  So,  although  the  statute 
provided  that  before  proceeding  with  the  improvement  the  council 
should  refer  the  matter  to  the  board  of  public  works,  which  should 
report  a  detailed  estimate  it  was  held  by  another  court  that  the  fact 
that  the  board  reported  merely  an  estimate  of  the  gross  cost  did  not 
invalidate  the  assessment.^^ 


Union  Trac.  Co.  v.  Chicago,  209  111. 
444,  70  N.  E.  659.  See  also.  Crescent 
Hotel  Co.  V.  Bradley,  81  Ark.  286, 
98  S.  W.  971;  Hentig  v.  Gilmore,  33 
Kan.  234,  6  Pac.  304;  Baiscli  v.  City 
of  Grand  Rapids,  84  Mich.  666,  48 
N.  W.  176;  State  v.  Pillshury,  82 
Minn.  359,  85  N.  W.  175;  Wheeler 
V.  City  of  Poplar  Bluff,  149  Mo.  36, 
49  S.  W.  1088;  Moss  v.  City  of  Fair- 
bury,  66  Neb.  671,  92  N.  W.  721. 
And  sometimes  damages  must  be 
first  assessed  and  paid.  City  of 
Rome  V.  Rome  Hotel  Co.,  132  Ga. 
337,  63  S.  E.  830  (distinguishing 
Fleming  v.  Rome,  130  Ga.  383,  61 
S.  E.  5). 

"=Wetmore  v.  Campbell,  2  Sandf. 
(N.  Y.)  341;  Laimbeer  v.  Mayor,  4 
Sandf.  (N.  Y.)  109;  Manice  v.  New 
York,  4  Seld.  (N.  Y.)  120;  Illinois 
Cent.  R.  Co.  v.  People,  170  111.  224, 
48  N.  E.  215;  Ronan  v.  People,  193 
111.  681,  61  N.  E.  1042;  Sacramento 
Pav.  Co.  V.  Anderson,  1  Cal.  App. 
672,  82  Pac.  1069;  Alley  v.  City  of 
Lebanon,  146  Ind.  125,  44  N.  E. 
1003;  State  v.  Mayor  of  Bayonne,  63 
N.  J.  L.  532,  42  Atl.  833.  The  grade 
should  be  fixed.    Borland  v.  Berg- 


son,  78  Cal.  637,  21  Pac.  537.  But 
see  Allen  v.  City  of  Davenport,  107 
Iowa  90,  77  N.  W.  532.  It  can  only 
be  changed  by  the  body  to  whom  the 
statute  grants  the  power.  Lamed  v. 
Briscoe,  62  Mich.  393,  29  N.  W.  22. 

'"  City  of  Dallas  v.  Ellison,  10  Tex. 
Civ.  App.  28,  30  S.  W.  1128;  City  of 
Corsicana  v.  Kerr,  89  Tex.  461,  35  S. 
W.  794;  Gilmore  v.  Hentig,  33  Kan. 
156,  5  Pac.  781. 

"Davie's  Ex'rs  v.  City  of  Galves- 
ton, 16  Tex.  Civ.  App.  13,  41  S.  "W. 
145.  Proof  of  an  act  which  can  be 
done  legally  only  after  the  perform- 
ance of  a  prior  act  may  carry  with 
it  the  presumption  of  performance 
of  the  prior  act.  1  Elliott  on  Ev., 
§  104,  and  cases  there  cited  in  note 
63.  Compare  Bacon  v.  Boston  &c. 
R.,  —  Vt.  — ,  76  Atl.  128,  134,  and 
cases  there  cited,  especially  District 
of  Columbia  v.  Robinson,  180  TJ.  S. 
92,  21  Sup.  Ct.  283,  45  L.  ed.  440,  for 
the  general  doctrine  and  its  limita- 
tions or  exceptions. 

"=  Goodwillie  v.  City  of  Detroit,  103 
Mich.  283,  61  N.  W.  526.  See  also, 
Butler  V.  City  of  Detroit,  43  Mich. 
552,  5  N.  W.  1078;  Mills  v.  City  of 
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§  613.  Estimates  further  considered. — This  subject  of  estimates  and 
reports  in  assessment  proceedings  is  further  considered  in  the  chapter 
on  assessments,  but,  as  what  is  there  said  relates  to  estimates  or  reports 
made  at  a  later  stage  rather  than  to  preliminary  estimates,  the  latter 
phase  of  the  general  subject  will  be  further  treated  in  this  section. 
Such  preliminary  estimates  are  usually  required  to  be  made  before  the 
contract  is  let,^"  but  the  exact  time  or  stage  depends  upon  the  provi- 
sions of  the  particular  statute  in  question.""  The  estimate  must  be 
made  by  the  designated  officer;"^  but,  while  the  authority  to  make  it 
cannot  ordinarily  be  delegated  by  him,  it  has  been  held  that,  if  it  is 
properly  signed  by  him  and  purports  to  be  his  own  official  act,  it  is  not 
rendered  bad  by  reason  of  the  fact  that  some  one  else  furnished  the 
data  or  even  prepared  it  for  him.*^  It  is  frequently  provided  that 
a  specific  or  detailed  estimate  shall  be  made,  and  there  is  some  con- 
fusion among  the  authorities  as  to  just  how  specific  the  estimate  must 


Detroit,  95  Mich.  422,  54  N.  W.  897. 
See  generally,  as  to  the  sufficiency  of 
the  estimate  and  report,  McChesney 
V.  City  of  Chicago,  173  III.  75,  50  N. 
E.  191;  City  of  Argentine  v.  Sim- 
mons, 54  Kan.  699,  39  Pac.  181;  Wil- 
son V.  Simmons,  89  Me.  242,  36  Atl. 
880;  Kansas  Town  Co.  v.  City  of 
Argentine,  5  Kan.  App.  50,  47  Pac. 
542,  aff'd  in  59  Kan.  779,  54  Pac. 
1131. 

■*  See  Givins  v.  City  of  Chicago, 
186  111.  399,  57  N.  E.  1045;  City  of 
Chicago  V.  Nodeck,  202  111.  257,  67 
N.  E.  39;  Fort  Chartres  &c.  Drain- 
age &c.  Dist.,  70  111.  App.  449;  Whee- 
ler V.  City  of  Poplar  Bluff,  149  Mo. 
36,  49  S.  W.  1088;  Ardrey  v.  City  of 
Dallas,  13  Tex.  Civ.  App.  442,  35  S. 
W.  726;  City  of  Dallas  v.  Ellison,  10 
Tex.  Civ.  App.  28,  30  S.  W.  1128; 
Mills  V.  City  of  Detroit,  95  Mich. 
422,  54  N.  W.  897. 

™See  Slusser  v.  Ransom,  39  Ind. 
506;  City  of  Kansas  City  v.  Culliman, 
65  Kan.  68,  68  Pac.  1099;  Gilmore  v. 
Norton,  10  Kan.  491;  City  of  Dallas 
V.  Ellison,  10  Tex.  Civ.  App.  28,  30 
S.  W.  1128;  Goodwillie  v.  City  of 
Lake  View,  137  111.  51,  27  N.  E.  15. 
In  Bass  v.  Chicago,  195  111.  109,  62 
N.  E.  913,  it  is  held  that  where  pro- 
ceedings are  dismissed  because  the 
ordinance  is  invalid,  a  new  ordi- 
nance cannot  be  adopted  until  a  new 


estimate  is  made.  See  also.  People 
V.  Colvin,  165  111.  67,  46  N.  B.  14. 
Compare  Denver  v.  Kennedy,  33 
Colo.  80,  80  Pac.  122,  467. 

"  City  of  Rich  Hill  v.  Donnan,  82 
Mo.  App.  386;  Jones  v.  Town  of 
Lake  View,  151  111.  663,  38  N.  E.  688; 
Reeves  v.  Grottendick,  131  Ind.  107, 
30  N.  B.  889;  Ray  v.  City  of  Jeffer- 
son ville,  90  Ind.  567.  Compare  City 
of  Bevier  v.  Watson,  113  Mo.  App. 
506,  87  S.  W.  612.  And  see  City  of 
Bast  St.  Louis  v.  Davis,  233  111. 
553,  84  N.  B.  674. 

"^Betts  V.  City  of  Naperville,  214 
111.  380,  73  N.  E.  752  (overruling 
Murr  V.  City  of  Naperville,  210  111. 
371,  71  N.  B.  380,  where  it  was  held 
that  the  interest  of  the  person  who 
prepared  the  estimate  disqualified 
him  and  made  it  bad).  See  also  for 
irregularities  held  not  to  vitiate, 
Ziegler  v.  City  of  Chicago,  213  111. 
61,  72  N.  B.  719;  Heiple  v.  City  of 
Washington,  219  111.  604,  76  N.  B. 
854.  It  may  be  adopted  and  made 
the  official  act  of  the  officer  or  body 
required  to  make  it.  Cuming  v.  City 
of  Grand  Rapids,  46  Mich.  150,  9'  N. 
W.  141.  See  also,  Humphreys  v. 
Bayonne,  60  N.  J.  L.  406,  38  Atl. 
761;  Sorchan  v.  City  of  Brooklyn,  63 
N.  Y.  339;  Nevin  v.  Roach,  86  Ky. 
492,  5  S.  W.  546. 
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be.  It  is  certainly  not  sufficient,  under  such  a  statute,  to  merely  state 
the  gross  cost,  for  the  cost  of  the  various  items  should  be  shown,  in  a 
general  way  at  least,  with  reasonable  particularity;"*  but  it  is  not 
necessary  that  every  minute  item  and  its  cost  should  be  stated  in  de- 
tail."* So,  the  estimate  may  sometimes  be  aided  by  the  preliminary 
resolution,  specifications  and  ordinance,  or  the  like."""  And,  in  the 
absence  of  a  statute  requiring  a  detailed  estimate,  a  gross  estimate 
is  generally  held  to  be  sufficient.""  The  estimate  should,  of  course, 
refer  to  or  cover  the  specific  improvement,  otherwise  the  purpose  of  re- 
quiring it  would  be  defeated.  It  follows,  therefore,  that  where  the  stat- 
ute requires  a  detailed  preliminary  estimate,  and  especially  where  no 
contract  can  be  let  or  improvement  made  in  excess  of  such  estimate,  an 
estimate  for  one  kind  of  pavement  or  for  an  improvement  of  one  char- 
acter is  not  sufficient  where  the  plans  are  materially  changed  and  a  dif- 
ferent kind  of  pavement  laid  or  difEerent  improvement  made."'  Under 
some  statutes  the  preliminary  estimate  does  not  limit  the  amount  of  the 
final  assessment  nor  prevent  the  letting  of  the  work,  no  matter  whether 
the  contract  price  is  for  more  or  less  than  the  amount  of  the  estimate  ;"* 


"°Bickerdike  v.  City  of  Chicago, 
203  111.  636,  68  N.  B.  161;  City  of 
Peoria  v.  Ohl,  209  111.  52,  70  N.  E. 
632;  Priedenwald  v.  Shipley,  74  Md. 
220,  21  Atl.  790,  24  Atl.  156.  See 
also,  Jones  v.  City  of  Chicago,  213 
111.  92,  72  N.  E.  798;  Gage  v.  City 
of  Chicago,  162  111.  313,  44  N.  B. 
729;  Cramer  v.  Charleston,  176  111. 
507,  52  N.  B.  73,  as  to  what  may  be 
taken  into  consideration. 

"Connecticut  Mut.  Life  Ins.  Co. 
T.  City  of  Chicago,  217  111.  352,  75  N. 
B.  365;  Chicago  &c.  R.  Co.  v.  City 
of  Chicago,  230  111.  9,  82  N.  B.  399; 
Doran  v.  City  of  Murphysboro,  225 
111.  514,  80  N.  E.  323;  Gilmore  v. 
Norton,  10  Kan.  491.  In  Olsson  v. 
City  of  Topeka,  42  Kan.  709,  21  Pac. 
219,  an  estimate  showing  the  area  to 
be  paved,  the  kind  of  pavement  and 
material  and  its  cost  per  yard,  and 
in  the  aggregate,  the  number  of  lin- 
eal feet  of  curbing  and  its  cost  per 
foot  was  held  sufficient.  And  in 
some  of  the  other  cases  cited  the 
estimate  was  still  less  specific.  See 
also,  City  of  Argentine  v.  Simmons, 
54  Kan.  699,  39  Pac.  181;  Northwest- 
ern University  v.  Wilmette,  230  111. 
80,  82  N.  E.  615;  Gage  v.  Wilmette, 


230  111.  428,  82  N.  E.  656;  City  of 
Bast  St.  Louis  v.  Davis,  233  111.  553, 
84  N.  B.  674. 

"McChesney  v.  City  of  Chicago, 
152  111.  543,  38  N.  E.  767. 

■"Goodwillie  v.  City  of  Detroit, 
103  Mich.  283,  61  N.  W.  526;  City 
of  Independence  v.  Briggs,  58  Mo. 
App.  241;  Wewell  v.  City  of  Cincin- 
nati, 45  Ohio  St.  407, 15  N.  E.  196. 

"Hentig  v.  Gilmore,  33  Kan.  234, 
6  Pac.  304;  City  of  Chicago  v.  No- 
deck,  202  III.  257,  67  N.  E.  39;  Chi- 
cago Term.  Transfer  Ry.  Co.  v.  City 
of  Chicago,  184  111.  154,  56  N.  B.  410; 
City  of  Chicago  v.  Walsh,  203  111.  318, 

67  N.  B.  774;  Kinealy  v.  Grady,  7  Mo. 
App.  203;  City  of  Trenton  v.  Collier, 

68  Mo.  App.  483.  See  also,  Pells  v. 
Holmgrain,  159  111.  580,  42  N.  B.  784; 
City  of  Reading  v.  O'Reilly,  169  Pa. 
St.  366,  32  Atl.  420.  But  see  where 
immaterial  changes  are  made  or  the 
estimate  covers  the  work.  Bambrick 
v.  Campbell,  37  Mo.  App.  460;  Rollo 
V.  City  of  Chicago,  187  111.  417,  58 
N.  E.  355. 

»» Hammond  v.  People,  169  111.  5"45, 
48  N.  B.  573;  McChesney  v.  City  of 
Chicago,  188  111.  423,  58  N.  B.  982; 
Auditor  General  v.  Chase,  132  Mich. 
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but  under  others  there  is  a  limitation  to  the  amount  of  the  estimate."' 
In  some  instances  it  may  be  presumed  that  the  estimate  was  duly 
made  and  filed,'"  and  failing  to  object  at  the  proper  time,  or  the  like, 
may  preclude  further  inquiry  into  its  suflSciency,  at  least  under  many 
of  the  statutes,  and  particularly  upon  collateral  attack.'^ 

§614.  (514)  Kemonstrance  by  property  owners. — Property  owners 
whose  property  is  assessed  for  the  improvement  must  have  notice  and 
ah  opportunity  to  be  heard  at  some  stage  of  the  proceedings;  but 
where  the  question  of  the  necessity  or  advisability  of  the  improvement 
is  left  to  the  discretion  of  the  local  authorities  it  is  not  necessary  that 
they  should  be  given  the  right  to  remonstrate  or  to  be  heard  upon  that 
question,  and  it  has  been  held  that  the  failure  to  give  them  notice  of 
the  preliminary  resolution  of  necessity  and  an  opportunity  to  remon- 
strate and  be  heard  upon  that  question  does  not  render  the  proceedings 
absolutely  void,  although  the  statute  provides  for  a  remonstrance  and 
a  hearing  thereon.'^  It  has  also  been  held  that  a  city  may  set  aside 
proceedings  pending  on  a  remonstrance  and  order  de  novo  the  publica- 
tion of  its  intention  to  make  the  improvement,  and  that  if  no  remon- 

630,  94  N.  "W.  178;  Sheridan  v.  Flem-  Minn.  372,  46  N.  W.  769;  Wright  v. 

ing,  93  Mo.  321,  5  S.  W.  813;    State  City  of  Tacoma,  3  Wash.  Ter.  410, 

V.  Town  of  Guttenberg,  38  N.  J.  L,.  19  Pac.  42;  Treat  v.  City  of  Chicago, 

419.    See  as  to  Illinois  statute  pro-  125  Fed.  644,  aff'd  in  130  Fed.  443, 

vldlng  for  change  at  public  meeting,  64  C.  C.  A.  645.    See  also,  Noonan  v. 

City  of  Chicago  v.  Kerfoot  &  Co.,  208  People,  221  111.  567,  77  N.  E.  930. 

111.  387,  70  N.  E.  349.  "  Bozarth  v.  McGillicuddy,  19  Ind. 

■"See  Gilmore  v.  Hentig,  33  Kan.  App.  26,  47  N.  E.  397;   Barber,  &c. 

156,  5  Pac.  781;  Kansas  Town  Co.  v.  Paving  Co.  v.  Edgerton,  125  Ind.  455, 

City  of  Argentine,  5  Kan.  App.  50,  25  N.  E.  436.    But  see  State  v.  Bor- 

47    Pac.    542;    City    of    De    Soto   v.  ough  of  Vineland,  60  N.  J.  L.  264, 

Showman,  100  Mo.  App.  323,  73   S.  37    Atl.    625;     Buckley   v.    City   of 

W.  257.   Compare  Ireland  v.  City  of  Tacoma,  9  Wash.  269,  37  Pac.  446. 

Rochester,  51  Barb.   (N.  Y.)    414.  But  this  may  depend  somewhat  upon. 

'°  Madderom  v.  City  of  Chicago,  the  particular  statute,  and  so  may 
194  111.  572,  62  N.  E.  846;  Yaggy  v.  the  effect  of  the  remonstrance  gen- 
City  of  Chicago,  192  111.  104,  61  N.  erally.  See  Portland  v.  Oregon  Real 
E.  494;  Berry  v.  City  of  Chicago,  Estate  Co.,  43  Ore.  423,  72  Pac.  322; 
192  111.  154,  61  N.  E.  498;  City  of  Seman  v.  City  of  Trenton,  47  N. 
Marshall  v.  Rainey,  78  Mo.  App.  416;  J.  L.  489,  4  Atl.  312;  Union  Pav.  &c. 
Davies'  Ex'rs  v.  City  of  Galveston,  Co.  v.  McGovern,  127  Cal.  638,  60 
16  Tex.  Civ.  App.  13,  41  S.  W.  145.  Pac.  169;  Hensley  v.  City  of  Butte, 
But  see  Petaluma  Pav.  Co.  v.  Sing-  33  Mont.  206,  83  Pac.  481;  Betts  v. 
ley,  136  Cal.  616,  69  Pac.  426.  City  of  Williamsburg,  15  Barb.  (N. 

"City  of  Kansas  City  v.  Gray,  62  Y.)  255;   Ogden  City  v.  Armstrong, 

Kan.  198,  61  Pac.  746;  Balfe  v.  Lam-  168    V.    S.    224,    42    L.    ed.    444,    18 

mers,    109    Ind.    347,    10    N.   E.    92;  Sup.  Ct.  98;    McChesney  v.  City  of 

McKusick  V.  City  of  Stillwater,  44  Chicago,  205  111.  611,  69  N.  B.  82. 
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Btrance  is  thereafter  made,  the  proceedings  will  be  upheld.''^  Property 
used  exclusively  for  public  city  purposes,  and  against  which  no  assess- 
ment is  to  be  made,  should  not  be  considered  in  determining  whether 
a  sufficient  remonstrance  has  been  ffledJ*  A  remonstrance  has  been 
held  sufficient  as  to  the  work  objected  to,  although  it  does  not  include 
all  the  work  specified  in  the  resolution ;''  and,  under  some  statutes,  it 
is  held  that  the  city  has  no  jurisdiction  to  proceed  after  a  proper 
remonstrance  is  filed,  although  some  of  the  signers  afterwards  with- 
draw their  names.'^  But  this  is  certainly  not  the  rule  under  all  the 
statutes,^'  at  least  where  the  remonstrance  is  withdrawn  before  it  is 
acted  upon. 


"Clinton  v.  City  of  Portland,  26 
Ore.  410,  38  Pac.  407.  But  see  City 
St.  Imp.  Co.  V.  Babcock,  123  Cal. 
205,  55  Pac.  762.  And  compare  Pa- 
cific Pav.  Co.  V.  Sullivan  &c.  Co.,  137 
Cal.  261,  70  Pac.  86. 

"Armstrong  v.  Ogden  City,  12 
Utah  476,  43  Pac.  119.  A£f  d  in  Ogden 
City  V.  Armstrong,  168  U.  S.  224,  42 
L.  ed.  444,  18  Sup.  Ct.  98.  See  also. 
City  of  Atlanta  v.  Smith,  99  Ga.  462, 
27  S.  E.  696.  As  to  who  may  remon- 
strate, see  generally,  Kirkland  v. 
Board,  142  Ind.  123,  41  N.  E.  374; 
Porbis  V.  Bradbury,  58  Mo.  App.  506; 
Los  Angeles  Lighting  Co.  v.  City  of 
Los  Angeles,  106  Cal.  156,  39  Pac. 
535.  Other  authorities  will  be  found 
in  the  chapter  on  procedure  in  ap- 
propriation cases  and  under  the  sec- 
tion on  parties  who  may  petition, 
in  this  chapter. 

"  Los  Angeles  Lighting  Co.  v.  City 
of  Los  Angeles,  106  Cal.  156,  39  Pac. 
535. 

"Ho«bling  v.  Inhabitants  of 
Trenton,  58  N.  J.  L.  40,  32  Atl.  685; 
Armstrong  v.  Ogden  City,  12  Utah 
476,  43  Pac.  119.  See  also  City  of 
Sedalia  v.  Scott,  104  Mo.  App.  595, 
78  S.  W.  276.  But  compare  City  of 
Sedalia  v.  Montgomery,  —  Mo.  — , 
127  S.  W.  50,  disapproving  the  Scott 
case. 

"See  ante,  §  374  (332);  also  City 
of  New  Orleans  v.  Stewart,  18  La. 
Ann.  710.  In  City  of  Sedalia  v. 
Montgomery,  —  Mo.  — ,  127  S.  W. 
50,  the  court  disapproves  Knopfl  v. 
Gilsonite  Roofing  &c.  Co.,  92  Mo. 
App.   279,   and   City  of   Sedalia  v. 


Scott,  104  Mo.  App.  279,  78  S.  "W. 
276,  and  giving  its  approval  to  the 
opinion  of  the  court  below  in  109 
Mo.  App.  197,  88  S.  W.  1014,  says: 
"If  the  statute  confers  on  the  city 
council,  in  the  first  place,  the  com- 
plete iurisdiction  to  cause  the  street 
to  be  reconstructed  at  the  expense 
of  the  owners  of  abutting  property, 
but  authorizes  a  majority  of  the 
property  owners  to  annul  that  au- 
thority in  a  given  case  by  filing 
their  remonstrance,  then  when  the 
remonstrance  is  filed  the  iurisdic- 
tion in  that  case  is  annulled,  and 
the  remonstrators  cannot  by  with- 
drawing the  remonstrance  re-confer 
the  jurisdiction.  *  *  *  But,  on 
the  other  hand,  if  the  statute  does 
not  confer  on  the  city  council,  in 
the  first  instance,  complete  jurisdic- 
tion, but  confers  it  only  condition- 
ally— that  is,  confers  the  right  to 
propose  by  an  appropriate  resolu- 
tion to  do  the  act,  subject  to  the 
will  of  the  majority  abutting  prop- ' 
erty  owners,  such  will  to  be  ex- 
pressed within  a  given  period — then 
the  jurisdiction  over  the  subject- 
matter  is  in  abeyance  until  that 
period  has  elap-ed.  *  *  *  Mani- 
festly the  statute  referred  to  in  the 
opinion  herein  indicated  does  not 
contemplate  that  the  city  council 
shall  exercise  any  power  or  juris- 
diction concerning  the  improvement 
of  any  street  within  the  limits  of 
the  city  until  after  the  expiration 
of  the  ten-day  period  mentioned  in 
the  statute.  In  other  words,  this 
statute  informs  the  city  council  that 
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§  615.  Remonstrance  further  considered. — The  right  to  file  an  ef- 
fective remonstrance,  as  well  as  the  effect  it  shall  have,  depends  upon 
the  governing  statute.'*  The  statute  also  determines  who  may  re- 
monstrate,'°  and  the  number  necessary  to  make  the  remonstrance 
efEective.*"  It  is  usually,  if  not  invariably,  required  to  be  in  writing,*^ 
but  no  particular  formality  is  ordinarily  required.*^    The  time  and 


if  It  desires  to  make  certain  im- 
provements in  the  streets  it  shall 
first  declare  such  work  or  improve- 
ment necessary;  secondly,  it  must 
give  notice  to  the  public  and  prop- 
erty owners  by  an  appropriate  pub- 
lication which  is  designated  in  the 
statute.  Here  the  power  of  the  city 
council  to  proceed  further  toward 
making  the  improvement  is  sus- 
pended awaiting  the  subsequent  ac- 
tion of  the  property  owners.  In 
other  words,  at  this  point  the  stat- 
ute in  effect  says  to  the  city  council: 
You  may  make  the  Improvements 
suggested  by  the  resolution  pro- 
vided a  majority  of  the  abutting 
property  owners  are  willing,  and 
you  may  have  ten  days  in  which 
to  ascertain  that  fact,  and  If  at  the 
end  of  that  period  there  is  not  be- 
fore you  a  remonstrance  signed  by 
a  majority  of  the  property  owners 
you  may  infer  that  it  meets  their 
approval,  and  then,  but  not  until 
then,  your  jurisdiction  attaches. 
During  that  period,  therefore,  there 
is  no  power  or  jurisdiction  either 
to  annul  or  to  be  re-created."  The 
case  from  which  we  have  just 
quoted  Is  also  approved  in  Rodgers 
V.  City  of  Ottawa,  —  Kan.  — ,  109 
Pac.  764. 

"City  Street  Imp.  Co.  v.  Rontet, 
140  Cal.  55,  73  Pac.  729;  Nugent  v. 
City  of  Jackson,  72  Miss.  1040,  18  So. 
493;  City  of  Atchison  v.  Price,  45 
Kan.  296,  25  Pac.  605. 

"As  this  subject  is  considered 
elsewhere,  in  connection  with  the 
establishment,  laying  out,  construct- 
ing and  improving  highways  gen- 
erally, we  here  cite  only  cases  di- 
rectly involving  construction  of 
street  improvement  statutes  as  to 
signers  of  remonstrances.  City  of 
Sedalia  v.  Montgomery,  109  Mo. 
App.  197,  88  S.  W.  1014;    Los  An- 


geles Lighting  Co.  v.  City  of  Los 
Angeles,  106  Cal.  156,  39  Pac.  535; 
Reasoner  v.  Creek,  101  Ind.  482; 
Zunbro  v.  Parnin,  141  Ind.  430,  40 
N.  E.  1085;  Porbis  v.  Bradbury,  58 
Mo.  App.'  506;  Truin-Brunswick 
Constr.  Co.  v.  Geist,  37  Mo.  App. 
509.  In  Chan  v.  City  of  South  Oma- 
ha, 85  Neb.  434,  123  N.  W.  464,  a 
guardian  was  held  an  "owner,"  and 
a  widow,  executors  and  tenants  in 
common  were  all  held  entitled  to 
remonstrate. 

'"The  following  cases  involve  the 
construction  of  such  statutes,  where 
two-thirds  of  the  resident  owners 
or  freeholders  upon  the  street,  or 
the  like,  were  required  to  remon- 
strate. Maley  v.  Clark,  33  Ind.  App. 
149,  70  N.  E.  1005;  Kirkland  v. 
Board,  142  Ind.  123,  41  N.  E.  374. 
Sometimes  the  provision  is  based 
on  the  ownership  of  a  certain  front- 
age. Pacific  Pav.  Co.  v.  Glllett,  137 
Cal.  174,  69  Pac.  985;  City  St.  Imp. 
Co.  V.  Babcock,  139  Cal.  690,  73  Pac. 
666;  Thomason  v.  Carroll,  132  Cal. 
148,  64  Pac.  262.  See  also,  Manley  v. 
Emlen,  46  Kan.  655,  27  Pac.  844; 
Marshall  v.  City  of  Leavenworth,  44 
Kan.  459,  24  Pac.  975;  Cook  v.  City 
of  Portland,  35  Ore.  383,  58  Pac. 
353. 

»iHensley  v.  City  of  Butte,  33 
Mont.  206,  92  Pac.  34;  Renard  v. 
City  of  Spokane,  48  Wash.  345,  93 
Pac.  517.  In  Hildreth  v.  City  of 
Longmont,  —  Colo.  — ,  105  Pac.  107, 
it  was  held  proper  to  exclude  parol 
evidence  of  a  public  meeting  and 
canvas  of  the  district  showing  that 
from  seventy  to  eighty  per  cent  of 
the  people  were  opposed  to  the  im- 
provement as  the  statute  provided 
that  all  objections  and  protests 
should  be  made  in  writing. 

^  Los  Angeles  Lighting  Co.  v.  City 
of  Los  Angeles,  106  Cal.  156,  39  Pac. 
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manner  of  filing  or  presenting  the  remonstrance  are  usually  pre- 
scribed by  statute,*'  and  if  not  filed  as  required  by  statute,  within  the 
time  limited,  objections  that  might  have  been  so  presented  will  gen- 
erally be  regarded  and  treated  as  waived.**  It  has  also  been  held,  and 
correctly,  we  think,  at  least  where  matters  of  expediency  or  discre- 
tion only  are  involved,  or  a  hearing  is  given  at  some  stage  upon  other 
questions  as  to  which  there  is  a  right  to  a  hearing,  that  the  adjudica- 
tion of  the  council  or  local  authorities  as  to  the  sufficiency  or  insufli- 
ciency  of  a  remonstrance  may  be  made  conclusive,*^  and  there  can  be 
no  collateral  attack  upon  such  ground  where  such  is  thq  case. 

§  616.  (515)  Order  for  improvement — Ordinance  or  resolution. — 

In  cities  and  towns  the  general  rule  is  that  the  proceedings  must  be 
founded  upon  an  ordinance,  resolution,  or  order  of  a  governing  body.*" 


5S5.  See  also,  Hensley  v.  City  of 
Butte,  36  Mont.  32,  92  Pac.  34.  And 
see  as  to  verification  and  amend- 
ment, Morgan  Civil  Tp.  v.  Hunt,  104 
Ind.  590,  4  N.  E.  299. 

^  If  the  statute  is  not  complied 
witli  the  remonstrance  will,  ordi- 
narily at  least,  be  ineffective.  McKee 
v.  Town  of  Pendleton,  162  Ind.  667, 
69  N.  E.  997;  Hays  v.  Tiffy,  91  Ind. 
102;  Warren  v.  Russell,  129  Cal.  381, 
62  Pac.  75;  Wright  v.  City  of  Ta- 
coma,  3  Wash.  Ter.  410,  19  Pac.  42. 
See  generally,  Thomason  v.  Carroll, 
132  Cal.  148,  64  Pac.  262;  Hensley  v. 
City  of  Butte,  36  Mont.  32,  92  Pac. 
34;  Edwards  House  Co.  v.  City  of 
Jackson,  91  Miss.  429,  45  So.  14;  Re- 
nard  v.  City  of  Spokane,  48  Wash. 
345,  93  Pac.  517. 

»*  Duncan  v.  Ramish,  142  Cal.  686, 

76  Pac.  661;  City  of  Connersville  v. 
Merrill,  14  Ind.  App.  303,  42  N.  E. 
1112;  '  Minneapolis  &c.  R.  Co.  v. 
Lindquist,  119  Iowa  144,  93  N.  W. 
103;  Steward  v.  City  of  Detroit,  137 
Mich.  381,  100  N.  W.  613;  Alexan- 
der V.  City  of  Tacoma,  35  Wash.  366, 

77  Pac.  686;  Harney  v.  Heller,  47 
Cal.  15.  But  see  Howell  v.  City  of, 
Tacoma,  3  Wash.  711,  29  Pac.  447, 
28  Am.  St.  83;  Hedge  v.  City  of  Des 
Moines,  141  Iowa  4,  119  N.  W.  277; 
City  of  Pueblo  v.  Colorado  Realty 
Co.,  44  Colo.  590,  99  Pac.  318. 

"  See  McEneney  v.  Town  of  Sulli- 


van, 125  Ind.  407,  25  N.  E.  540;  De 
Puy  V.  City  of  Wabash,  133  Ind.  336, 
32  N.  E.  1016;  Osborn  v.  Sutton,  108 
Ind.  443,  9  N.  E.  410;  Spaulding  v. 
North  San  Francisco  &c.  Ass'n,  87 
Cal.  40,  24  Pac.  600,  25  Pac.  249; 
Smith  V.  Tobener,  32  Mo.  App.  601; 
Betts  V.  City  of  Williamsburg,  15 
Barb.  (N.  Y.)  255. 

"  Newman  v.  City  of  Emporia,  32 
Kan.  456,  4  Pac.  815;  City  of  Waco 
V.  Prather,  90  Tex.  80,  37  S.  W. 
312;  City  of  Springfield  v.  Weaver, 
137  Mo.  650,  37  S.  W.  509;  City  of 
Nevada  v.  Eddy,  123  Mo.  546,  558, 
27  S.  W.  471;  Mulligan  v.  City  of 
Lexington,  126  Mo.  App.  715,  105  S. 
W.  1104;  City  of  Paxton  v.  Bogardus, 
201  111.  628,  66  N.  B.  853;  Pells  v. 
People,  159  111.  580,  42  N.  E.  784, 
786;  City  of  Carlyle  v.  Clinton  Co., 
140  111.  512,  30  N.  E.  782;  Chicago  &c. 
R.  Co.  V.  City  of  Chicago,  174  111. 
439,  51  N.  E.  596;  Zalesky  v.  City 
of  Cedar  Rapids,  118  Iowa  714,  92 
N.  W.  657;  Crawford  v.  Mason,  123 
Iowa  301,  98  N.  W.  795.  But  see  Da- 
vie's Ex'rs  V.  City  of  Galveston,  16 
Tex.  Civ.  App.  13,  41  S.  W.  145.  It  is 
held  in  Nevin  v.  Roach,  86  Ky.  492,  5 
S.  W.  546,  that  the  ordinance  need 
not  be  spread  on  record.  See  also, 
Allen  V.  City  of  Davenport,  107 
Iowa  90,  77  N.  W.  532.  And  a  resolu- 
tion passed  with  all  the  formalities 
of  an  ordinance  has  been  held  suffi- 
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Where  an  ordinance  is  not  required  by  a  statute  which  delegates  the 
authority  a  resolution  may  be  sufBcient,*'  but  it  would  seem  better  in 
all  cases  to  require  a  measure  of  a  higher  nature,  and  an  ordinance 
is  much  more  than  a  mere  resolution.**  Whatever  form  the  measure 
may  assume,  however,  it  must  be  positive  and  definite;  a  mere  ex- 
pression of  a  wish  or  opinion  is  not  enough.**  An  order,  ordinance 
or  resolution  may  well  be  deemed  necessary  as  a  jurisdictional  matter. 
Certainly,  such  an  order  is  essential  where  the  statute  requires  it,  and 
without  it  there  is  no  foundation  for  the  proceedings.  It  serves  much 
the  same  purpose  as  a  petition  or  application,  and  is,  as  we  believe, 
essential  to  invoke  and  call  into  exercise  the  jurisdiction  of  the  local 
body.  If  there  is  no  such  order,  there  can,  as  we  conceive,  be  no  juris- 
diction. It  may,  perhaps,  not  be  necessary,  to  confer  jurisdiction,  that 
the  order  should  conform  in  all  respects  to  the  statute,  but  it  is  nec- 
essary that  there  should,  at  least,  be  some  order  assuming  to  be  such 
as  the  statute  requires.  A  single  ordinance  or  resolution,  however, 
may  provide  for  the  improvement  of  two  or  more  streets,*"  unless  the 
statute  forbids. 


cient.  Steenerson  v.  Fontaine,  106 
Minn.  225,  119  N.  W.  400.  In  Tayler 
V.  Patton,  160  Ind.  4,  66  N.  E.  91,  the 
supreme  court  was  held  to  have  ju- 
risdiction where  the  case  involved 
the  validity  of  a  city  street  improve- 
ment resolution,  although  the  stat- 
ute gives  iurisdiction  only  where 
the  validity  of  an  "ordinance"  is 
Involved. 

"  Emery  v.  San  Francisco  Gas  Co., 
28  Cal.  345,  375;  Harney  v.  Heller,  47 
Cal.  15,  17;  Indianapolis  v.  Imberry, 
17  Ind.  175;  Moberry  v.  Jefferson- 
vllle,  38  Ind.  198;  City  of  Crawfords- 
vllle  v.  Braden,  130  Ind.  149,  28  N. 
E.  849,  30  Am.  St.  214n,  14  L.  R.  A. 
268n;  Santa  Cruz  &c.  Co.  v.  Heaton, 
105  Cal.  162,  38  Pac.  693.  See  ajso, 
Buckley  v.  City  of  Tacoma,  9  Wash. 
253,  37  Pac.  441;  Haughawout  v. 
Raymond,  148  Cal.  311,  83  Pac.  53; 
Shelby  v.  City  of  Burlington,  125 
Iowa  343,  101  N.  W.  101.  (But  com- 
pare Martin  v.  City  of  Oskaloosa,  126 
Iowa  680,  102  N.  W.  529,  530;  Mc- 
Manus  v.  Hornaday,  99  Iowa  507, 
68  N.  W.  812) ;  National  Tube  Works 
Co.  V.  Chamberlain,  5  Dak.  54,  37 
N.  W.  761;  City  of  Waco  v.  Prather, 


90  Tex.  80,  37  S.  W.  312;  Atchison 
Board  of  Education  v.  De  Kay,  148 
U.  S.  591,  37  L.  ed.  573,  13  Sup.  Ct. 
706. 

=«  Citizen's  Gas  &c.  Co.  v.  Town  of 
Elwood,  114  Ind.  332,  16  N.  E.  624; 
Chicago  &c.  R.  Co.  v.  City  of  Chicago, 
174  111.  439,  51  N.  E.  596;  City  of 
Waco  V.  Prather,  90  Tex.  80,  35  S. 
W.  958,  963  (citing  text);  Scranton 
City  V.  Barnes,  147  Pa.  St.  461,  23 
Atl.  777.  See  also  State  v.  Town  of 
Bergen,  33  N.  J.  L.  72;  Gleason  v. 
Barnett,  115  Ky.  890,  61  S.  W.  20,  22 
Ky.  L.  1660,  as  to  difference  between 
ordinance  -and  resolution.  An  ordi- 
nance has  been  held  suflScient  where 
the  statute  provided  for  a  resolution. 
City  of  Los  Angeles  v.  Waldron,  65 
Cal.  283,  285,  3  Pac.  890;  Hellman  v. 
Shoulters,  114  Cal.  136,  44  Pac.  915. 

"  Stockton  V.  Creanor,  45  Cal.  643; 
Merrill  v.  Abbott,  62  Ind.  549,  550. 

""  County  of  Adams  v.  City  of 
Quincy,  130  111.  566,  22  N.  E.  624,  6 
L.  R.  A.  155;  City  of  Springfield  v. 
Green,  120  111.  269,  11  N.  E.  261; 
Payne  v.  Village  of  South  Spring-  • 
field,  161  111.  285,  44  N.  E.  105; 
Lewis   V.   Albertson,   23    Ind.    App. 
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§  617.  (516)  Passage  or  amendment  of  ordinance  subsequent  to 
improvement. — The  passage  of  the  ordinance  must  precede  the  im- 
provement, and  a  city  council  cannot  validate  the  proceedings  and 
assessment  by  passing  an  ordinance  for  the  improvement  after  it  has 
already  been  rnade."^  But  it  has  been  held  that  where  a  city  has  passed 
an  ordinance  for  the  improvement  of  a  street,  and  the  improvement 
has  been  made  in  pursuance  thereof,  the  ordinance  may  be  amended 
after  the  completion  of  the  work  so  as  to  comply  with  the  statute  as  to 
the  apportionment  of  the  assessment  which  was  improperly  appor- 
tioned among  the  abutting  parcels  of  real  estate  under  the  original 
ordinance.^^  So,  the  latest  expression  of  the  legislative  will  in  an 
ordinance  providing  for  a  street  improvement  not  yet  made  prevails 
over  a  previous  ordinance  in  conflict  therewith.** 

§  618.  (517)  Ordinance  must  definitely  provide  for  the  improve- 
ment.— It  is  essential  that  the  ordinance  or  resolution  should  defi- 
nitely provide  for  the  improvement,  although  it  need  not  fully  go 
into  details,  for  in  making  the  improvement  the  provisions  of  the 
ordinance  or  resolution  must  be  pursued  with  some  strictness.®*  The 


147,  53  N.  E.  1071.  See  also,  Quin 
V.  Pike  Co.,  —  Miss.  — ,  48  So.  235. 
As  to  the  manner  of  assessment 
when  this  is  done,  see  Mayor  of 
Savannah  v.  Weed,  96  Ga.  670,  23 
S.  E.  900;  City  of  Covington  v.  Mat- 
son  (Ky.),  34  S.  W.  897,  17  Ky.  L. 
1323;  Lewis  v.  Albertson,  23  Ind. 
App.  147,  53  N.  E.  1071,  1074.  See 
also.  State  v.  District  Court,  33 
Minn.  295,  23  N.  W.  222;  Mayall  v. 
City  of  St.  Paul,  30  Minn.  294,  15  N. 
W.  170;  Matter  of  "Walter,  75  N.  Y. 
354;   2  Beach  Pub.  Corp.,  §  1051. 

"Pells  v.  City  of  Paxton,  176  111. 
318,  52  N.  E.  64,  65,  66;  Connect- 
icut &c.  Co.  V.  Chicago,  185  111.  148, 
56  N.  E.  1071;  City  of  East  St.  Louis 
V.  Alhrecht,  150  111.  506,  37  N.  E. 
934;  Thaler  v.  West  Chicago  Park 
Com'rs,  174  111.  211,  52  N.  E.  116; 
Buckley  v.  City  of  Tacoma,  9  Wash. 
253,  37  Pac.  441.  See  also,  Wheeler 
V.  City  of  Poplar  Bluff,  149  Mo.  36, 
49  S.  W.  1088;  Mulligan  v.  City  of 
Lexington,  126  Mo.  App.  715,  105 
S.  W.  1104;  San  Jose  Improvement 
Co.  T.  Auzerais,  106  Cal.  498,  39  Pac. 
859;  Pay  v.  Reed,  128  Cal.  357,  60 
Pac.  927. 


"Bacon  v.  Mayor  of  Savannah, 
105  Ga.  62,  31  S.  B.  127.  See  also, 
Foster  v.  City  of  Alton,  173  111.  587, 
51  N.  E.  76. 

""Holdom  V.  City  of  Chicago,  169 
111.  109,  48  N.  E.  164. 

"People  v.  Clark,  47  Cal.  456; 
Himmelmann  v.  McCreery,  51  Cal. 
562;  Andrew  v.  City,  57  111.  239; 
Pehringer  v.  City  of  Chicago,  187 
111.  416,  58  N.  B.  303;  Church  v.  Peo- 
ple, 174  111.  366,  51  N.  B.  747.  See 
also,  2  Beach  Pub.  Corp.,  §§  1053, 
1054;  Bay  Rock  Imp.  Co.  v.  Bell,  133 
Cal.  150,  65  Pac.  299;  Title  Guar- 
antee &c.  Co.  v.  City  of  Chicago, 
162  111.  505,  44  N.  E.  832;  Stretch 
V.  Hoboken,  47  N.  J.  L.  268;  Ladd  v. 
Spencer,  23  Ore.  123,  31  Pac.  474, 
37  Am.  St.  664,  18  L.  R.  A.  55n.  It 
must  specify  the  locality  as  well  as 
the  nature  of  the  improvement.  [ 
People  V.  Willison,  237  111.  584,  86 
N.  E.  1094.  See  also,  Browne  v.  City 
of  Boston,  166  Mass.  229,  44  N.  B. 
127;  County  of  De  Witt  v.  City  of 
Clinton,  194  111.  521,  62  N.  E.  780; 
McChesney  v.  City  of  Chicago,  171 
111.  253,  49  N.  E.  548. 
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ordinance  or  resolution  is  the  foundation  of  the  proceedings  in  so  far, 
at  least,  as  their  general  character  and  extent  are  concerned,  and  if 
it  is  so  yagne  and  indefinite  as  to  be  incapable  of  being  carried  into 
execution,  it  must,  it  is  obvious,  be  adjudged  insufficient.'^  If,  however, 
it  can  be  fairly  and  reasonably  executed  by  the  usual  and  appropriate 
methods,  it  should  not,  as  it  seems  to  us,  be  declared  wholly  inefEec- 
tive.°*  The  law  presumes  here,  as  elsewhere,  that  it  is  not  necessary 
in  every  enactment  of  a  legislative  character  to  enter  so  fully  into 
details  as  to  make  a  complete  system  without  the  aid  of  other  laws,  or 
the  employment  of  the  ordinary  and  appropriate  means  necessary  to 
effectuate  the  principal  purpose.  To  require  this  would  be  to  require 
a  prolixity  of  detail  that  would  create  confusion  and  produce  harm 
rather  than  good. 

§619.  (518)  Description  of  improvement — Delegation  of  author- 
ity.— The  general  rule  is  that  a  municipal  legislature  cannot  delegate 
its  powers,  and  this  rule  requires  that  the  body  having  the  authority 
to  order  the  improvement  shall  itself  designate  and  describe  the  im- 
provement.*^ In  one  case  this  rule,  it  seems  to  us,  was  unreasonably 
extended,  and  an  ordinance  was  condemned  that,  upon  principle  and 
authority,  should  have  been  sustained."^   It  is  undoubtedly  true  that 

"'City    of    Waco    v.    Chamberlain  29  Am.  Rep.  105n;  Tappan  v.  Young, 

(Tex.  Civ.  App.),  45  S.  W.  191,  197  9   Daly    (N.  Y.)    357;    Thompson  v. 

(citing  text,  but  reversed  in  47  S.  Schermerhorn,  6  N.  Y.   92,   55  Am. 

W.    527);    Mansfield  v.   People,   164  Dec.  385    and  note;   Mayor  of  Balti- 

111.  611,  45  N.  E.  976;  People  v.  Hur-  more  v.  Scharf,  54  Md.  499;  State  v. 

ford,  167  111.  226,  47  N.  B.  368;  Lusk  Hauser,  63  Ind.  155;    City  of  Bluff- 

V.  City  of  Chicago,  176  111.  207,  52  N.  ton  v.  Miller,  33  Ind.  App.   521,  70 

E.   54;    Haegele  v.   Mallinckrodt,  46  N.  E.  989;   Stansbury  v.  White,  121 

Mo.  577;   Jacobs  v.  City  of  Chicago,  Cal.  433,  53  Pac.  940;   Bolton  v.  Gil- 

178  III.  560,  53  N.  E.  363.  lerau,  105  Cal.  244,  38  Pac.  881,  45 

"■See  Steenberg  v.  People,  164  111.  Am.  St.  33;  Chilson  v.  Wilson,  38 
478,  45  N.  E.  970;  People  v.  Lingle,  Mich.  267;  Cass  v.  People,  166  111. 
165  111.  65,  46  N.  E.  10;  Gross  v.  126,  46  N.  E.  729;  People  v.  War- 
People,  172  111.  571,  50  N.  E.  334;  neke,  173  111.  40,  50  N.  E.  221;  St. 
Peters  v.  City  of  Chicago,  192  111.  Louis  v.  Clemens,  52  Mo.  133;  Fay 
437,  61  N.  E.  438;  People  v.  Burke,  v.  Reed,  128  Cal.  357,  60  Pac.  927. 
206  111.  358,  69  N.  E.  45;  Dyer  v.  In  People  v.  Clean  St.  Co.,  225  111. 
Woods,  166  Ind.  44,  76  N.  E.  624;  470,  80  N.  B.  298,  116  Am.  St.  156,  9 
Taber  v.  Grafmiller,  109  Ind.  206,  9  L.  R.  A.-  (N.  S.)  455n,  it  is  held  that 
N.  E.  721;  Haughawout  v.  Hubbard,  a  city  cannot  delegate  to  a  com- 
131  Cal.  675,  63  Pac.  1078;  City  of  mittee  power  to  provide  for  clean- 
Chariton  v.  Holliday,  60  Iowa  391,  ing  streets  and  prevent  casting 
14  N.  W.  775;  City  of  Bluefield  v.  litter  thereon.  See  also  City  of  Tex- 
McClaugherty,  64  W.  Va.  536,  63  S.  arkana  v.  Southwestern  Tel.  Co.,  48 
E.  S63.  Tex.  Civ.  App.  16,  106  S.  W.  915. 

"Birdsall  v.  Clark,  73  N.  Y.  73, 
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the  authority  to  designate  the  particular  improveineiit  cannot  be  dele- 
gated, but  it  is  also  true  that  all  the  details  of  the  improvement  need 
not  be  specifically  set  forth;  if  it  were  otherwise,  then  every  material 
that  enters  into  the  work  must  be  described  in  detail  and  so  must  be  the 
manner  of  its  preparation.  It  is  enough,  unless  the  statute  requires 
something  more  specific,  to  describe,  in  terms  sufficiently  certain  to 
designate  and  identify,  the  place  where  the  improvement  is  to  be 
made,  the  kind  of  improvement,  its  general  character  and  its  extent.®' 
Where  the  ordinance  or  resolution  so  fully  describes  the  improvement 
as  to  give  adequate  information  to  bidders  and  property  owners  of  the 
nature,  extent  and  locality  of  the  improvement,  there  is  no  delegation 
of  authority,  although  the  control  of  the  work  and  some  of  the  details 
are  committed  to  other  municipal  officers.^""  It  is  not  necessary  that 
any  legislative  enactment  should  be  self-executing,  nor  is  it  necessary 
that  it  should  be  capable  of  enforcement  without  the  assistance  of 
other  than  legislative  officers.  What  is  required,  and  all  that  can 
justly  be  required,  is  that  the  ordinance  or  resolution  shall  with 
reasonable  certainty — such  certainty  as  will  convey  adequate  informa- 
tion— prescribe  a  rule  that  will  fully  guide  those  who  are  to  execute 
it,  and  give  to  those  interested  fair  notice  of  how  it  is  to  operate, 
upon  what  subject,  and  to  what  extent.^   If  it  does  this,  there  is  no 

"Smith  V.  Duncan,  77  Ind.  92.  Cal.  56,  47  Pac.  877;  Edwards  v. 
The  case  of  City  of  St.  Louis  v.  Clem-  Berlin,  123  Cal.  544,  56  Pac.  432; 
ens,  43  Mo.  395,  does  not  support  Sheehan  v.  Gleason,  46  Mo.  100; 
the  decision  in  the  case  cited,  Hackworth  v.  Louisville  &c.  Co. 
for  there  the  improvement  was  not  (Ky.),  50  S.  W.  33,  20  Ky.  L.  1789. 
described  so  as  to  comply  with  the  ™Ray  v.  City,  90  Ind.  567;  Martin- 
statute,  dale  v.  Town  of  Rochester,  171  Ind. 

"Merrill  v.  Abbott,  62   Ind.   549;  250,  86  N.  E.  321.    In  Hitchcock  v. 

Taber   v.   Grafmiller,   109   Ind.   206,  Galveston,   96  U.   S.   341,  24  L.  ed. 

9  N.  E.  721;   "Wren  v.  City,  96  Ind.  659,  it  was  said:    'TVe  spend  no  time 

206,   218;    Ross   v.    Stackhouse,   114  in  vindicating  this  proposition.   It  is 

Ind.  200,  16  N.  E.  501;  Jacksonville  true    the    council    could    not    dele- 

R.  Co.  V.  Jacksonville,  114  111.  562,  gate  all  the  power  conferred  upon  it 

2  N.  E.  478;    Main  v.  Ft.  Smith,  49  by   the   legislature,   but   like   every 

•Ark.    480,    5    S.    W.    801;    Sims    v.  corporation  it  could  do  its  work  by 

Hines,  121  Ind.  534,  23  N.  E.  515;  ministerial  agents."   Green  v.  Ward, 

City  of  Connersville  v.   Merrill,   14  82  Va.  324;    Bartram  v.  Bridgeport, 

Ind.  App.  303,  42  N.  E.  1112;  Woods  55  Conn.  122,  10  Atl.  470;    Jackson- 

V.  City  of  Chicago,  135  111.  582,  26  ville  R.  Co.  v.  Jacksonville,  114  111. 

N.  E.  608;  Hynes  v.  City  of  Chicago,  562,  2  N.  E.  478.   See  also,  Guyer  v. 

175  111.  56,  51  N.  E.  705;  Pearson  v.  City  of  Rock  Island,  215  111.  144,  74 

City  of  Chicago,  162  111.  383,  44  N.  N.    E.    105;     Whitworth    v.    Webb 

E.  739;   McChesney  v.  City  of  Chi-  City,   204   Mo.   579,   103   S.  W.   86; 

cage,    173    111.    75,    50    N.    E.    191;  Swift  v.  City  of  St.  Louis,  180  Mo. 

Ferine  v.  Erzgraber,  102  Cal.  234,  36  80,  79  S.  W.  172. 

Pac.  585;   Williams  v.  Bergin,  116  'Text  cited  in  Smith  v.  City  of 
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delegation  of  legislative  authority,  although  ministerial  duties  are 
left  to  be  discharged  by  ministerial  ofBcers."  Where  the  legislative 
power  is  fully  exercised  nothing  remains  for  delegation,  and  it  is 
fully  exercised  where  there  is  a  rule  prescribed  of  such  certainty  that 
it  can  be  executed  without  difficulty  by  ministerial  officers,  and  in  such 
a  manner  as  to  effect  the  legislative  intention.  The  legislative  duty 
is  fully  discharged  when  a  definite  order  is  made  and  a  reasonably 
certain  rule  declared.' 


§  620.  Ordinances  held  insufficient  as  to  description. — It  is  gen- 
erally held  that  ordinances  providing  for  a  material  part  of  the  work 
"where  necessary  or  required,"  or  "where  not  in  good  and  sound  con- 
dition," or  the  like,*  leaving  it  to  the  discretion  of  an  inferior  official  to 


Portland,  25  Ore.  297,  35  Pac.  665, 
667.  See  also,  Claflin  v.  City  of  Chi- 
cago, 178  111.  549,  53  N.  B.  339; 
Chicago  Terminal  &c.  Co.  v.  Chi- 
cago, 178  111.  429,  53  N.  B.  361; 
Lehmers  v.  City  of  Chicago,  178  111. 
530,  53  N.  E.  394;  Reid  v.  Clay,  134 
Cal.  207,  66  Pac.  262;  Howe  v.  City 
of  Chicago,  224  111.  95,  79  N.  E.  421; 
Houston  V.  City  of  Chicago,  191  111. 
559,  61  N.  E.  396. 

^And  in  Hildreth  v.  City  of  Long- 
mont,  —  Colo.  — ,  105  Pac.  107,  it 
is  held  that  where  the  total  length 
of  subdrains,  kind  and  amount  of 
material  were  specified,  the  fact  that 
the  engineer  had  discretion  to  deter- 
mine where  it  was  necessary  to 
place  them  did  not  render  the  pro- 
ceedings void  as  an  unlawful  dele- 
gation of  authority. 

=  The  recent  case  of  Bradford  v. 
City  of  Pontiac,  165  111.  612,  46  N. 
E.  794,  furnishes  an  apt  illustra- 
tion of  the  distinction  that  should 
be  drawn.  It  was  there  held  that  an 
ordinance  giving  the  city  engineer 
supervision  of  the  improvement  to 
see  that  the  work  was  done  in  ac- 
cordance with  the  ordinance  was  not 
an  unlawful  delegation  of  power, 
but  a  further  provision  that  he 
might  make  such  alterations  as  he 
should  deem  proper  and  make  his 
own  plans  for  a  portion  of  the) 
work  was  an  unlawful  delegation  of 
power.  It  seems  to  us  that  it  would 
be  impracticable,  in  the  first  in- 
stance at  least,  to  not  leave  it  to  the 


city  engineer,  superintendent,  or  the 
like,  to  see  that  the  work  Is  done 
properly  and  the  material  furnished 
and  used  as  required  by  the  contract 
and  the  like,  and  in  this  we  are 
supported  by  authority.  Taylor  v. 
Palmer,  31  Cal.  240;  Jacksonville 
Ry.  Co.  v.  City  of  Jacksonville,  114 
111.  562,  2  N.  E.  478;  Northwestern 
University  v.  Wilmette,  230  111.  80,  82 
N.  B.  615;  Gilson  Constr.  Co.  v. 
Arkansas  &c.  Co.,  205  Mo.  49,  103 
S.  W.  93;  In  the  matter  of  Fifth 
Ave.  Sewer,  4  Brewst.  (Pa.)  364; 
Mayor  of  Baltimore  v.  Stewart,  92 
Md.  535,  48  Atl.  164.  The  last  case 
goes  even  further.  So  does  McCaleb 
V.  Dreyfus,  156  Cal.  204,  103  Pac. 
924. 

♦Cross  V.  Zane,  47  Cal.  602;  Bryan 
V.  City  of  Chicago,  60  111.  507;  An- 
drews V.  City  of  Chicago,  57  111.  239; 
Poss  V.  City  of  Chicago,  56  111.  354; 
State  V.  Mayor  &c.  of  Jersey  City, 
38  N.  J.  L.  410;  Hawthorne  v.  City 
of  East  Portland,  13  Ore.  271,  10 
Pac.  342.  See  also  Haag  v.  Ward, 
186  Mo.  325,  85  S.  W.  391;  Tappan  v. 
Young,  9  Daly  (N.  Y.)  357;  Bradford 
V.  City  of  Pontiac,  165  III.  612,  46 
N.  E.  794.  See  also,  "Whittaker  v. 
City  of  Deadwood,  23  S.  Dak.  538, 
122  N.  W.  590.  But  compare  Kimble 
v.  City  of  Peoria,  140  111.  157,  29  N. 
E.  723;  Village  of  Hinsdale  v.  Shan- 
non, 182  111.  312,  55  N.  B.  327;  City 
of  Covington  v.  Boyle,  6  Bush  (Ky.) 
204. 
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determine  what  it  shall  be  or  where  and  to  what  extent  it  shall  be  done, 
are  bad  for  uncertainty  or  unlawfully  attempting  to  delegate  power. 
So,  in  a  California  case,  where  it  was  left  to  the  superintendent  of 
streets  to  determine  where  the  soil  was  suitable  and  where  it  required 
planking,  this  was  held  bad,  and  many  illustrative  cases  are  cited  in 
the  opinion.^  The  location  and  extent  of  the  improvement  must  be 
stated  with  sufficient  definiteness,  so  as  to  advise  interested  parties 
and  not  violate  the  rule  forbidding  delegation  of  authority,  and  ordi- 
nances have  often  been  held  bad  for  not  giving  the  location,  extent  or 
dimensions  of  the  improvement  with  sufficient  certainty .°  The  grade 
must  be  fixed  where  a  street  or  sidewalk  is  to  be  constructed  or  im- 
proved,^ and  this  may  be  a  proper  and  necessary  part  of  the  improve- 


» Bolton  V.  Gillerau,  105  Gal.  244, 
38  Pac.  881,  45  Am.  St.  33.  We  take 
from  the  opinion  the  following  re- 
view of  cases:  "It  has  been  held 
that  no  valid  assessment  upon  prop-, 
erty  can  be  made  under  an  order 
directing  the  improvement  'where 
necessary'  (Richardson  v.  Heyden- 
feldt,  46  Cal.  68) ;  or,  'excepting  such 
portions  of  the  above  described  work 
which  have  been  already  done  in  a 
suitable  manner'  (Foss  v.  Chicago, 
56  111.  354);  or  for  constructing 
curbs  'where  the  same  are  not  now  in 
good  and  sound  condition'  (Bryan 
V.  Chicago,  60  111.  507);  or  where, 
in  constructing  a  drain,  certain 
pieces  of  lumber  were  to  be  set  'at 
equidistant  points  of  not  more  than 
four  feet'  (Village  of  Hyde  Park  v. 
Carton,  132  111.  100,  23  N.  E.  590) ;  or 
improving  'such  portions  of  the  side- 
walks as  the  city  engineer  may  di- 
rect' (Hydes  v.  Joyes,  4  Bush  (Ky.) 
464,  96  Am.  Dec.  311);  or  'in  such 
manner  as  the  city  superintendent 
shall  direct,'  Thompson  v.  Scher- 
merhorn,  6  N.  Y.  92,  55  Am.  Dec. 
385.  See  also,  Phelps  v.  Mayor  of 
New  York,  112  N.  Y.  216,  19  N.  E. 
408;  City  of  Kankakee  v.  Potter, 
119  111.  324,  10  N.  E.  212;  McCrowell 
V.  City  of  Bristol,  89  Va.  652,  16 
S.  E.  867."  But  compare  McCaleb 
V.  Dreyfus,  156  Cal.  204,  103  Pac. 
924. 

°  Sanger  v.  City  of  Chicago,  169 
111.  286,  48  N.  E.  309;  Mansfield  v. 
Wells,  164  111.  611,  45  N.  E.  976; 
People  V.  Willison,  237  111.  584,  86 


N.  E.  1094;  McChesney  v.  City  of 
Chicago,  171  111.  253,  49  N.  E.  548; 
Pehrlnger  v.  City  of  Chicago,  187 
111.  416,  58  N.  E.  303;  Wetmore  v. 
City  of  Chicago,  206  111,  567,  69  N. 
E.  234;  County  of  De  Witt  v.  City 
of  Clinton,  194  111.  521,  62  N.  E.  780; 
City  of  Trenton  v.  Collier,  68  Mo. 
App.  483;  Haag  v.  Ward,  186  Mo. 
325,  85  S.  W.  391;  Puller  v.  City 
of  Grand  Rapids,  105  Mich.  529,  63 
N.  W.  530.  But  the  location  may  be 
shown  by  proper  reference  to  pre- 
existing improvements  definitely  lo- 
cated, or  landmarks  or  records.  Fay 
V.  Reed,  128  Cal.  357,  60  Pac.  927; 
McLennan  v.  City  of  Chicago,  218 
111.  62,  75  N.  E.  762;  Lanphere  v. 
City  of  Chicago,  212  111.  440,  72  N. 
E.  426;  Houston  v.  City  of  Chicago, 
191  111.  559,  61  N.  E.  396;  Rawson  v. 
City  of  Chicago,  185  111.  87,  57 
N.  E.  35;  Nixon  v.  City  of  Burling- 
ton (Iowa),  115  N.  W.  239;  Brevoort 
V.  City  of  Detroit,  24  Mich.  322; 
State  V.  Inhabitants  of  City  of  Plain- 
field,  38  N.  J.  L.  95;  City  of  Waco  v. 
Chamberlain,  92  Tex.  207,  47  S. 
W.  527;  City  of  Spokane  v.  Browne, 
8  Wash.  317.  36  Pac.  26. 
'See   City   of   Napa   v.   Easterby, 

76  Cal.  222,  18  Pac.  253;  County  of 
De  Witt  v.  City  of  Clinton,  194  111. 
521,  62  N.  B.  780;  Washington  lee 
Co.  v.  City  of  Chicago,  147  111.  327, 
35  N.  E.  278,  37  Am.  St.  222;  Allen 
V.  City  of  Davenport,  107  Iowa  90, 

77  N.  W.  532;  Smith  v.  Duncan,  77 
Ind.  92;  Zable  v.  Louisville  Baptist 
Orphans'   Home,   92  Ky.   89,   17   S. 
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ment  ordinance.^  A  provision  that  a  street  shall  be  filled  to  the  "high- 
est grade"  has  been  held.insuflBcient,*  and  so  has  a  provision  merely 
fixing  the  height  of  curbstones.^"  But,  here,  too,  reference  may  be 
made  to  natural  objects,  the  established  grade  at  the  same  or  other 
points,  or  the  like,  in  such  a  manner  as  to  make  the  grade  in  question 
BuflBciently  certain.^^  Under  most,  if  not  all,  of  the  statutes,  the 
material  must  be  designated  or  stated,  at  least  in  a  general  way,^^  and 
under  some  of  them  it  must  be  specified  definitely  and  with  certainty. ^^ 
An  ordinance  for  paving  with  wooden  blocks  or  brick  has  been  held 
insufficient  where  it  did  not  state  the  kind.^*  And  so  has  a  provision 
that  the  improvement  shall  be  made  with  brick  or  paving  tile,^°  or  with 
wood,  stone,  or  brick.^^  But,  under  some  statutes,  a  different  view  has 
been  taken.^' 


W.  212,  13  Ky.  L.  385,  13  L.  R.  A. 
668. 

» See  City  of  Chicago  v.  Hurlburt, 
234  III.  321,  84  N.  E.  922;  McDowell 
V.  People,  204  111.  499,  68  N.  E.  379; 
Joyes  V.  Sliadburn,  11  Ky  L.  892,  13 
S.  W.  361;  Deer  v.  Sheriden  Bor- 
ough, 220  Pa.  307,  69  Atl.  814:  It 
has  been  held  that  an  ordinance 
establishing  the  grade  of  a  street 
will  include  the  sidewalk.  Gallaher 
V.  Jefferson,  125  Iowa  324,  101  N.  W. 
124. 

•Stretch  v.  Hoboken,  47  N.  J.  L. 
268.  See  also,  Kansas  City  v.  Askew, 
105  Mo.  App.  84,  79  S.  "W.  483. 

"  Biggin's  Estate  v.  People,  193  111. 
601,  61  N.  E.  1124. 

"Claflin  v.  City  of  Chicago,  178 
111.  549,  53  N.  E.  339;  Lehmers  v. 
City  of  Chicago,  178  111.  530,  53  N. 
E.  394;  Connecticut  Life  Ins.  Co. 
v.  Chicago,  217  111.  352,  75  N.  E. 
365;  Chicago  Un.  Trac.  Co.  v.  City 
of  Chicago,  215  111.  410,  74  N.  E. 
449;  Chicago  Consolidated  Trac.  Co. 
V.  Oak  Park,  225  111.  9,  80  N.  E.  42; 
Guyer  v.  City  of  Rock  Island,  215 
111.  144,  74  N.  E.  105;  Hardin  v.  City 
of  Chicago,  186  111.  424,  57  N.  E. 
1048.  See  also  Durand  v.  Ansonia, , 
57  Conn.  70,  17  Atl.  283;  City  of  De 
Soto  V.  Showman,  100  Mo.  App.  323, 
73  S.  "W.  257;  Mann  v.  Jersey  City, 
24  N.  J.  L.  662.  But  compare  Mor- 
ton V.  City  of  Burlington,  106  Iowa 
50,  75  N.  W.  662;  and  see  to  the 
effect   that   reference   to   an    estab- 

44 — Elliott  R.  and  S. 


lished' grade  will  not  do  if  there  is 
no  such  grade,  and  the  like,  Craig 
v.  People,  193  111.  199,  61  N.  E.  1072; 
Chicago  &c.  R.  Co.  v.  City  of  Chi- 
cago, 174  111.  439,  51  N.  E.  596; 
Scranton  v.  Bush,  160  Pa.  St.  499, 
28  Atl.  926. 

'^See  Schwiesau  v.  Mahon,  128 
Cal.  114,  60  Pac.  683;  Bay  Rock  Co. 
V.  Bell,  133  Cal.  150,  65  Pac.  299; 
Jones  V.  City  of  Chicago,  213  111.  92, 
72  N.  E.  798;  City  of  Chicago  v. 
Singer,  202  111.  75,  66  N.  E.  874; 
Rich  Hill  V.  Donnan,  82  Mo.  App. 
386;  Ladd  v.  Spencer,  23  Ore.  193, 
31  Pac.  474.  But  see  Main  v.  Ft. 
Smith,  49  Ark.  480,  5  S.  W.  801; 
Bacon  v.  Savannah,  86  Ga.  301,  12 
S.  E.  580;  City  of  Waco  v.  Cham- 
berlain, 92  Tex.  207,  47  S.  W.  527. 

"  See  San  Jose  Imp.  Co.  v.  Au- 
zerais,  106  Cal.  498,  39  Pac.  859; 
Rhodes  v.  Board,  10  Colo.  App.  99, 
49  Pac.  430;  City  of  Bluffton  v. 
Miller,  33  Ind.  App.  521,  70  N.  E. 
989. 

"Smith  V.  Duncan,  77  Ind.  92; 
City  of  Chicago  v.  Singer,  202  111. 
75,  66  N.  B.  874.  But  see  Taber  v. 
Grafmiller,  109  Ind.  206,  9  N.  E. 
721;  Cochran  v.  Village  of  Park 
Ridge,  138  111.  295,  27  N.  E.  939. 

«  Mansfield  v.  People,  164  111.  611, 
45  N.  E.  976. 

'"  City  of  Rich  Hill  v.  Donnan,  82 
Mo.  App.  386. 

"See  authorities  cited  in  first 
note  to  next  following  section.    The 
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§  621.  Ordinances  held  sufficient  as  to  description. — ^Under  some  of 
the  statutes  ij  has  been  held  that  the  description  of  material  may  be  in 
the  alternative,  naming  two  or  more  different  kinds  of  material.^^  So, 
it  has  been  held  that  the  precise  quantity  or  manner  of  preparing  the 
material  need  not  be  stated.^'  And  an  ordinance  specifying  the  mate- 
rial as  ''granitoid"  has  been  held  sufficient.^"  So,  generally,  specifica- 
tion by  means  of  a  well  known  standard  or  name  is  generally  held 
suffieient.^^  And  where  an  ordinance  provided  for  paving  with  brick 
it  was  held  that  "the  just  and  reasonable  implication  is  that  the  brick 
shall  be  paving  brick  of  the  kind  ordinarily  used."^^  An  ordinance 
describing  the  location  of  a  sidewalk  as  "upon  the  northeast  side"  of 
a  certain  street,  between  two  designated  intersecting  streets,  has  been 
held  sufficient,^  ^  and  descriptions  referring  to  certain  known  and 
definite  landmarks,  or  to  maps  and  plans,  or  even  other  ordinances  have 
often  been  upheld.^*  So,  ordinances  providing  for  a  certain  improve- 
ment, except  where  already  so  improved,  or  the  like,  have  been  upheld.^* 
And  where  the  grade  has  already  been  established  it  has  been  held  that 


question  as  to  whether  bids  may  be 
invited  on  several  different  kinds 
of  material  will  be  considered  here- 
after. 

"  Lambert  v.  Mareuse,  137  Cal.  44, 
69  Pac.  620;  Jacksonville  R.  Co.  v. 
Jacksonville,  114  111.  562,  2  N.  E. 
478;  Ex  parte  City  of  Padueah 
(Ky.),  89  S.  W.  302,  28  Ky.  L.  412; 
Richardson  v.  City  of  Omaha,  72 
Neb.  297,  104  N.  W.  172;  Emmert 
V.  City  of  Elyria,  74  Ohio  St.  185, 
78  N.  E.  269.  See  also,  Attorney- 
General  V.  City  of  Detroit,  26  Mich. 
263;  Rogers  v.  City  of  St.  Paul,  22 
Minn.  494. 

"Woods  V.  City  of  Chicago,  135 
111.  582,  26  N.  E.  608;  Chicago  Un. 
Trac.  Co.  v.  City  of  Chicago,  222 
111.  144,  78  N.  E.  54. 

"  Hackworth  v.  Louisville  &c.  Co., 
106  Ky.  234,  50  S.  W.  33,  20  Ky.  L. 
1789.  So  as  to  Nicholson  pavement. 
Steckert  v.  City  of  East  Saginaw, 
22  Mich.  104. 

^See  McChesney  v.  City  of  Chi- 
cago, 213  111.  592,  73  N.  E.  368  (but 
not  unless  such  a  standard  is  recog- 
nized and  understood);  Gage  v.  City 
of  Chicago,  201  111.  93,  66  N.  E.  374. 
See  also.  Levy  v.  City  of  Chicago, 
113  111.  650. 


==Taber  v.  Grafmiller,  109  Ind. 
206,  9  N.  E.  721. 

"^Dyer  v.  "Woods,  166  Ind.  44,  76 
N.  E.  624. 

^Googin  V.  City  of  Lewiston,  103 
Me.  119,  68  Atl.  694;  Smith  v.  Ab- 
ington  Sav.  Bank,  171  Mass.  178,  50 
N.  E.  545;  Rawson  v.  City  of  Chi- 
cago, 185  111.  87,  57  N.  E.  35;  Ed- 
wards House  Co.  V.  City  of  Jackson, 
91  Miss.  429,  45  So.  14.  See  also. 
Chase  v.  Trout,  146  Cal.  350,  80  Pac. 
81;  Clinton  v.  City  of  Portland,  26 
Ore.  410,  38  Pac.  407;  Givens  v.  City 
of  Chicago,  188  111.  348,  58  N.  E. 
912;  Gafney  v.  City  and  County  of 
San  Francisco,  72  Cal.  146,  13  Pac. 
467.  Referring  to  covers  to  catch- 
basins,  or  the  like,  as  of  the  kind 
used  in  the  same  street,  or  a  certain 
place  during  a  certain  year  is  held 
sufficient.  Connecticut  Mut.  Life  Ins. 
Co.  V.  City  of  Chicago,  217  111.  352, 
75  N.  E.  365;  Pearce  v.  Village  of 
Hyde  Park,  126  111.  287,  18  N.  B. 
824. 

=  Whiting  V.  Townsend,  57  Cal. 
515;  Edwards  v.  Berlin,  123  Cal. 
544,.  56  Pac.  432;  Howe  v.  City  of 
Chicago,  224  111.  95,  79  N.  E.  421; 
In  the  Matter  of  Burmeister,  12  Hun 
(N.  Y.)  478. 
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an  ordinance  for  reconstruqting  the  improvement  in  which  it  was 
established  is  good  without  referring  to  the  grade,  as  it  is  to  be  re- 
garded as  remaining  unaltered.^"  It  has  also  been  held  that  an  ordi- 
nance providing  that  the  center  of  the  street  shall  be  brought  to  a 
uniform  grade,  according  to  stakes  to  be  set  by  the  engineer,  and  ex- 
cavated and  covered  with  a  designated  material  to  a  specified  depth, 
BO  as  to  make  the  curb  lines  correspond  to  the  center  lines  of  the  street, 
is  sufficiently  definite  in  these  respects.^^  And  where  an  entire  street 
or  alley  is  to  be  paved,  it  is  held  that  the  width  need  not  be  stated.^' 
Many  decisions  have  been  rendered,  especially  in  Illinois,  in  cases 
involving  the  sufficiency  of  the  description  as  to  curbing.  Without 
going  into  details,  we  cite  the  principal  cases  in  which  the  description 
has  been  held  sufficient,^*  and  also  those  in  which  the  description  in 
question  was  held  insufficient.'" 

§  622.  (519)  Ordinance  must  be  enacted  and  put  in  force  as  the 
statute  requires. — An  ordinance  or  resolution  must  be  enacted  in  the 
manner  prescribed  by  the  statute,  and  where  a  designated  vote  is 
required  to  enact  such  measures,  an  ordinance  or  a  resolution  not 
passed  by  the  required  vote  may  be  avoided  in  a  proper  proceeding.^^ 

*  Gaertner   v.    Louisville  &c.   Co.,  of  Chicago,  190  111.  276,  60  N.  B.  512. 

114  Ky.  160,  70  S.  W.  293,  24  Ky.  L.  See  also.  King  v.  Lamb,  117  Cal.  401, 

940;    City  of  Augusta  v.  McKibben  49   Pac.   561;    Hackworth   v.   Louis- 

(Ky.),  22  Ky.  L.  1224,  60  S.  W.  291.  ville  &c.  Co.,  106  Ky.  234,  20  Ky.  L. 

See  also,  Clafton  v.  Taylor,  49  Mo.  1789,  50  S.  W.  33. 

App.  117.  =°  Moll  V.  City  of  Chicago,  194  111. 

« Gross  V.  People,  172  111.  571,  50  28,  61  N.  B.  1012;   Jacobs  v.  City  of 

N.  B.  334.  Chicago,  178  111.  560,  53  N.  B.  363; 

^  Jones    v.    City   of   Chicago,    213  City  of  Chicago  v.  Sherman,  192  111. 

111.  92,  72  N.  B.  798.     See  also,  Top-  576,  61  N.  E.  850;   Willis  v.  City  of 

lifE  V.  City  of  Chicago,  196  111.  215,  Chicago,  189  III.  103,  59  N.  B.  543; 

63  N.  E.  692;   Chicago  &c.  R.  Co.  v.  Piedmont  Pav.   Co.  v.   AUman,   136 

City  of  Quincy,  136  111.  563,  27  N.  Cal.  88,  68  Pac.  493;    San  Jose  Imp. 

B.  192,  29  Am.  St.  334.     See  as  to  a  Co.  v.  Auzerais,  106  Cal.  498,  39  Pac. 

specification  of  "not  less"  than  cer-  859;    Schwesiau  v.  Mahon,  128  Cal. 

tain  dimensions.  Shannon  v.  Village  114,  60  Pac.  683. 

of  Hinsdale,  180  111.  202,   54  N.  E.  "^  Logansport  v.  Legg,  20  Ind.  315; 

181,  with  which  compare  Mansfield  Price  v.  Railroad  Co.,   13   Ind.   58; 

V.  People,  164  111.  611,  45  N.  B.  976.  City  of  Covington  v.  Sullivan  (Ky.), 

"^Mead  v.  City  of  Chicago,  186  111.  44  S.  W.  630,  19  Ky.  L.  1884;  1  Dil- 

54,  57  N.  E.  824;  Pay  V.  City  of  Chi-  Ion     Municipal     Corp.      (4th     ed.), 

cago,  194  111.  136,  62  N.  B.  530;  Gage  §§    291,    292;     2    Beach    Pub.    Corp. 

V.  City  of  Chicago,  207  III.  56,  69  N.  §  1041.    Where  a  majority  vote  is 

E.    588;     Guyer    v.    City    of    Roek  required    a    majority    of    a    legal 

Island,  215  111.  144,  74  N.  E.  105;  quorum  is  sufficient.    Rushville  &c. 

Houston  V.  City  of  Chicago,  191  111.  Co.  v.  City  of  Rushville,  121  Ind. 

559,  61  N.  E.  396;   Markley  v.  City  206,  23  N.  E.  72,  16  Am.  St.  388,  6 
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Where  the  statute  requires  that  the  ordinance  shall  be  put  in  force 
in  a  specified  mode,  the  command  of  the  statute  must  be  obeyed  or 
the  ordinance  will  fall  before  a  direct  assault.'^  But,  while  the  order 
for  the  improvement  of  a  street,  whatever  may  be  its  form,  must  be 
adopted,  recorded  and  authenticated  in  the  mode  prescribed  by  stat- 
ute,^ ^  nevertheless,  it  is  not  essential  to  its  validity  that  the  rules  of 
parliamentary  or  legislative  assemblies  should  be  strictly  obeyed  in 
adopting  it,  or  that  it  should  have  been  passed  in  conformity  to  the 
rules  adopted  by  the  municipal  body  for  its  own  government.'*  Where, 
however,  these  rules  extend  beyond  the  mere  mode  of  legislative  pro- 
cedure, and  are  such  as  property  owners  may  rely  upon,  we  suppose 
that  the  general  rule  declared  in  the  cases  cited  would  not  apply;  as, 
for  instance,  if  the  legislative  body  of  the  municipality  should  adopt 
a  rule  that  no  ordinance  or  resolution  should  be  considered  until 
after  the  publication  of  notice;  and  the  mere  mistaken  understanding 
of  couneilmen  as  to  the  eifect  of  what  they  have  done  cannot  control, 
at  least  as  against  one  who  has  relied  on  the  record.'^  It  is  not  always 
necessary  that  the  record  should  formally  show  a  strict  compliance 
with  the  statute,  since,  if  that  fairly  and  reasonably  appears,  although 
not  in  full  and  accurate  form,  it  will  be  suflBcient.'^  It  has  also  been 
held  that  a  recital  in  an  ordinance  for  a  public  improvement  that  it 
was  passed  by  such  a  majority  vote  as  the  statute  required  is  con- 

L.  R.  A.  315.    See  also,  Bussing  v.  tan  Gas  Light  Co.,  85  N.  Y.  526;  Pe- 

Clty  of  Mt.  Vernon,  106  N.  Y.  S.  195,  tition  of  De  Pierrls,  82  N.  Y.  243, 

and  compare  Brookbank  v.  City  of  explaining  In  re  Conway,  62  N.  Y. 

Jeffersonville,  41   Ind.  406;    City  of  504;    Churclinian   v.   City,   110   Ind. 

Covington  v.  Boyle,   6   Bush    (Ky.)  259,  11  N.  E.  301;   Danville  v.  Shel- 

204.    But  a  majority  vote  of  all  the  ton,  76  Va.   325;    State  v.  Newark, 

members   elected   may   be    required  25  N.  J.  L.  399;   Steckert  v.  City  of 

under  some  statutes.    Young  v.  City  East  Saginaw,  22  Mich.  104;    Com- 

of  St.  Louis,  47  Mo.  492;  Logansport  monwealth  v.   Marshall,   69  Pa.   St. 

V.  Legg,  20  Ind.  315;    Baker  v.  To-  328. 

bin,  40  Ind.  310.  "Holt   v.    Somerville,    127    Mass. 

^^Dennison  v.  Kansas  City,  95  Mo.  408;  City  of  Sedalia  v.  Montgomery, 

416,  8  S.  "W.  429;   Meyer  v.  Fromm,  109   Mo.   App.   197,   88   S.  W.   1014; 

108  Ind.  208,  9  N.  B.  84;  In  re  Doug-  Davies  v.  City  of  Saginaw,  87  Mich, 

lass,  46  N.  Y.  42;    In  re  Anderson,  439,  49  N.  W.  667.   See  also,  Landea 

60  N.  Y.  457;  State  v.  District  Court,  v.  State,  160  Ind.  479,  67  N.  E.  189; 

41   Minn.   518,   43   N.   W.   389.     See  People  v.  Common  Council  of  City 

also,  Worthington  v.  Covington,  82  of  Rochester,  5  Lans.  (N.  Y.)  11. 

Ky.   265;   White  v.  Mayor  of  Bay-  ==  See  Whitney  v.  Common  Coun- 

onne,  49  N.  J.  L.  311,  8  Atl.  295.  But  cil  of  Village  of  Hudson,  69  Mich, 

compare  Martindale  v.  Palmer,   52  189,  37  N.  W.  184. 

Ind.  411.  ""Lexington  v.   Headley,   5   Bush 

==  Chamberlain    v.    Cleveland,    34  (Ky.)  508. 
Ohio  St.  551;   Matter  of  MetropoU- 
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elusive  as  against  a  collateral  attack ;°'  and  it  may  sometimes  be  aided 
by  presumption.*'  The  order  must,  of  course,  be  made  at  a  legal  meet- 
ing of  the  body  having  authority  to  make  it,  and  where  the  times  of 
meeting  are  fixed  by  law,  then  the  meetings  must  be  held  at  such  times, 
but  if  not  so  fixed,  the  body  may  itself  designate  the  times  for  its 
meetings.'"  Under  the  authority  of  the  decision  referred  to  on  a 
prior  page,^°  a  rule  of  the  local  body  requiring  a  suspension  of  the 
rules  may  be  annulled  by  the  body  itself,  but  where  the  statute  contains 
a  provision  on  the  subject  there  must  be  a  compliance  with  it.  "Where 
the  statute  requires  different  readings  of  an  ordinance  it  is  manda- 
tory.*^  A  departure  from  any  statutory  provision  should,  as  a  general 
rule,  be  considered  sufficient  to  destroy  the  order  in  all  cases  where  the 
attack  is  directly  and  reasonably  made  and  the  case  is  not  affected  by 
any  question  of  waiver  or  estoppel. 

§  623.  Time  of  enacting  ordinance^ — Special  and  adjourned  meet- 
ings.— Statutes  providing  for  considering  ordinances  on  different  days 
reading  them  more  than  once,  and  the  like,  usually  apply  to  improve- 
ment ordinances  f^  but  special  provisions  are  often  found  in  regard  to 

''  Pittsburgh  &c.  R.  Co.  v.  Town  of  shall  be  considered  mandatory  and 

Crown  Point,  150  Ind.  536,  50  N.  E.  when  directory,  but  we  believe  the 

741.     See  also.  City  of  Indianapolis  only  safe  rule  in  assessment  cases  is 

V.    Consumers'   Gas    Trust   Co.,    140  to  consider  all  such  provisions  man- 

Ind.  246,  39  N.  E.  943;  Balfe  v.  Lam-  datory  unless  there  is  an  exceedingly 

mers,  109  Ind.  347,  10  N.  E.  92.  strong  reason  for  holding  them  to 

=*  See  Lindsay  v.  City  of  Chicago,  be  directory.     Morrison  v.  City,  98 

115  111.   120,  3  N.  E.  443;   Allen  v.  Mass.  219;    Mayhew  v.  Dist  &c.,  13 

City  of  Davenport,  107  Iowa  90,  77  Allen  (Mass.)  129;   Steckert  v.  City 

N.  W.  532;    State  v.  Armstrong,  54  of  East  Saginaw,  22  Mich.  104;  City 

Minn.  457,  56  N.  W.  97;  City  of  Seat-  of  Delphi  v.  Evans,  36  Ind.   90,  10 

tie  V.  Doran,  5  Wash.  482,  32  Pac.  Am.  Rep.  12;   City  of  Logansport  v. 

105,  1002.  Crockett,   64   Ind.   319.     But  it  has 

=»  Oakland   v.   Carpentier,   13   Cal.  been  held  that  compliance  with  the 

540.  statute  may  be  presumed.    Cabell  v. 

"Holt    V.    Somerville,    127    Mass.  City  of  Henderson  (Ky.),  28  Ky.  L. 

408.  89,  88  S.  "W.  1095.  Compare,  however, 

<^  Cutcomp  V.  Utt,  60  Iowa  156,  14  Bacon  v.  Boston  &c.  R.,  —  Vt.  — ,  76 

N.  "W.  214;    State  v.  Newark,  30  N.  Atl.  128. 

J.  L.  303;  Weill  v.  Kenfleld,  54  Cal.  *=  See  Reed  v.  Woodcliff   (N.   J.), 

111.     The  case  of  Barton  v.  Pitts-  60  Atl.  1128;    Marion  Water  Co.  v. 

burg,  4  Brewster  (Pa.)   373,  cannot  City  of  Marion,  121  Iowa  306,  96  N. 

be  supported  in  assessment  cases.  If,  W.   883;    Aurora  Water  Co.  v.  City 

Indeed,  it  can  be  in  any  others.   But  of  Aurora,   129    Mo.    540,  31   S.   W. 

see  Nevin  v.  Roach,  86  Ky.   492,  9  946;    Dollar  Sav.  Bank  v.  Ridge,  62 

Ky.  L.  819,  5  S.  W.  546.     There  is  Mo.  App.  324;    Campbell  v.  City  of 

some  conflict  in  the  authorities  as  to  Cincinnati,  49  Ohio  St.  463,  31  N.  B. 

when  the  provisions  of  a  statute  con-  606. 
corning  the  adoption  of  ordinances 


§  624 


EOADS   AND   STREETS. 


694 


improvement  ordinances,*^  and  general  statutes  do  not  always  apply.** 
If  the  statute  requires  more  than  one  reading,  or  delay  for  a  certain 
time  before  taking  final  action  it  should  be  complied  with,  and  the 
failure  to  comply  with  it  may  be  fatal;*'  but  this  is  not  necessarily 
BO  under  all  the  statutes  and  under  all  circumstances. *°  Similar  provi- 
sions are  frequently  found  where  two  bodies  are  required  to  pass  or 
approve  the  ordinance,*'  and  several  decisions  have  been  rendered 
in  regard  to  the  computation  of  time  under  each  provision.*'  So,  it  is 
sometimes  provided  that  but  one  ordinance  shall  be  voted  upon  at  a 
time;*"  but,  in  the  absence  of  such  a  provision,  it  has  been  held  that 
the  fact  that  several  ordinances  are  voted  on  and  passed  together  does 


"  See  Berry  v.  City  of  Chicago,  192 
111.  154,  61  N.  E.  498;  Jones  v.  City 
of  Seattle,  19  Wash.  669,  53  Pac. 
1105;  Hall  v.  City  of  Racine,  81  Wis. 
72,  50  N.  W.  1094;  Friedrich  v.  City 
of  Milwaukee,  114  Wis.  304,  90  N.  W. 
174. 

I  "Holt  V.  Somerville,  127  Mass. 
408;  Broadway  Baptist  Church  v. 
McAtee,  8  Bush  (Ky.)  508,  8  Am. 
Rep.  480.  See  also,  Clark  v.  Eliza- 
beth, 61  N.  J.  L.  565,  40  Atl.  616, 
737.  So,  there  may  be  different  char- 
ters or  statutory  provisions  in  re- 
gard to  improvements  of  a  different 
character  or  a  different  cost,  or  to  be 
paid  for  in  a  different  way,  and  the 
like.  See  also,  Taintor  v.  City  of 
Cambridge,  192  Mass.  522,  78  N.  B. 
545,  holding  that  proceedings  begun 
before  one  council  may  be  continued 
before  a  new  council,  as  it  is  a  con- 
tinuous body. 

«Hall  V.  City  of  Chippewa  Falls, 
47  Wis.  267,  2  N.  W.  279.  See  also. 
Nelson  v.  City  of  Chicago,  196  111. 
390,  63  N.  E.  738;  State  v.  Town  of 
Bergen,  33  N.  J.  L.  39;  Dieckman 
v.  Sheboygan  County,  89  Wis.  570, 
62  N.  W.  410. 

«  See  Nevin  v.  Roach,  86  Ky.  492, 
5  S.  W.  546,  9  Ky.  L.  819;  Thomas 
V.  Woods,  128  Ky.  555,  108  S.  W. 
878,  32  Ky.  L.  1405;  Huesman  v. 
Dersch  (Ky.),  109  S.  W.  319,  33  Ky. 
L.  77;  Hedges  v.  Roebke,  125  Ky.  13, 
100  S.  W.  267,  30  Ky.  L.  1091;  Cabell 
V.  City  of  Henderson  (Ky.),  88  S. 
W.  1095,  28  Ky.  L.  89;  Weatherhead 
V.  Cody  (Ky.),  85  S.  W.  1099,  27  Ky. 
L.  631. 


"See  Gleason  v.  Barnett,  115  Ky. 
890,  61  S.  W.  20,  22  Ky.  L.  1660; 
Gable  v.  City  of  Altoona,  200  Pa. 
15,  49  Atl.  367.  Joint  action  of  two 
boards  or  houses  has  been  held  in- 
suflBcient  where  separate  action  Is 
required.  Harris  v.  City  of  Anso- 
nia,  73  Conn.  359,  47  Atl.  672. 

"Pittlekow  V.  City  of  Milwaukee, 
94  Wis.  651,  69  N.  W.  803  (following 
Wright  V.  Forrestall,  65  Wis.  341,  27 
N.  W.  52,  as  a  rule  of  property,  but 
disapproving  it) ;  City  of  Louisville 
V.  Salvage,  106  Ky.  730,  51  S.  W. 
447,  52  S.  W.  809,  21  Ky.  L.  349,  620; 
Gleason  v.  Barnett,  106  Ky.  125,  50 
S.  W.  67,  20  Ky.  L.  1694;  Fehler  v. 
Gosnell,  99  Ky.  380,  35  S.  W.  1125, 
18  Ky.  L.  238;  Matter  of  Depierres, 
20  Hun  (N.  Y.)  305;  In  the  Matter 
of  Beekman,  19  How.  (N.  Y.)  518. 
See  also,  Mayor  &c.  of  Baltimore  v. 
Little  Sisters  of  Poor,  56  Md.  400; 
Kansas  Town  Co.  v.  City  of  Argen- 
tine, 5  Kan.  App.  50,  47  Pac.  542; 
Burnett  v.  Sacramento,  12  Cal.  76, 
73  Am.  Dec.  518.  If  the  statute 
does  not  limit  the  time,  the  courts 
cannot  well  fix  it.  McLaughlin  v. 
City  of  Chicago,  198  111.  518,  64  N. 
E.  1036  (lapse  of  a  year  between 
introduction  and  passage  of  ordi- 
nance); Schroder  v.  Overman,  5 
Ohio  N.  P.  392  (suspension  of  rules 
and  passage  on  same  day);  Corry  v. 
Corry  Chair  Co.,  18  Pa.  Super.  Ct. 
271. 

"  See  Nevin  v.  Roach,  86  Ky.  492, 
5  S.  W.  546,  9  Ky.  L.  819. 
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not  render  them  invalid/"  and  even  where  ordinarily  required,  it  has 
been  held  that  failure  to  vote  on  each  ordinance  separately  cannot  be 
taken  advantage  of  where  no  objection  is  made  until  after  the  work 
is  done.^i  The  meeting  at  which  the  ordinance  is  passed  should  be  a 
regular  meeting  or  such  as  the  statute  requires  and  a  quorum  must  be 
present  to  make  the  action  entirely  regular  and  valid.°^  But  regularity 
has  sometimes  been  presumed  f^  and,  unless  otherwise  provided,  action 
may  be  taken  in  such  cases  at  a  valid  special  meeting^*  as  in  other 
cases.  So,  action  may  be  taken  at  a  properly  adjourned  meeting,  and 
it  has  been  held  that  where  all  the  members  of  the  body  were  present 
at  a  legal  meeting  at  which  the  improvement  was  considered,  further 
notice  is  not  required.^*" 

§  624.  Approval,  form  and  publication  of  ordinance. — The  failure 
of  the  mayor  to  expressly  approve  or  sign  an  ordinance  at  or  before 
the  time  of  letting  the  improvement  contract  has  been  held  not  to 
invalidate  an  assessment,^^  and  such  approval  has  been  held  unneces- 
sary when  not  required  by  statute.'*''  But  the  statute  may  be  manda- 
tory and  require  it.^*    N"o  particular  form  of  ordinance  is  ordinarily 


"  Corry  v.  Corry  Chair  Co.,  18  Pa. 
Super.  Ct.  271.  See  also.  City  of 
Cincinnati  v.  Anderson,  52  Ohio  St. 
600,  43  N.  E.  1040. 

" Weatherhead  v.  Cody  (Ky.),  27 
Ky.  L.  631,  85  S.  W.  1099. 

"^Brookbank  v.  City  of  Jefferson- 
vllle,  41  Ind.  406.  See  also.  People 
V.  Carr,  231  111.  502,  83  N.  B.  269. 

"  People  V.  Common  Council  of 
City  of  Rochester,  5  Lans.  (N.  Y.) 
11;  Rackliffe  v.  Duncan,  130  Mo. 
App.  695,  108  S.  W.  1110;  Hudson 
County  V.  New  Jersey  &c.  R.  Co., 
24  N.  J.  L.  718. 

"  Lewis  V.  Albertson,  23  Ind.  App. 
147,  53  N.  E.  1071.  See  also,  Au- 
rora Water  Co.  v.  Aurora,  129  Mo. 
540,  31  S.  W.  946;  Smith  v.  Tobener, 
32  Mo.  App.  601;  Dollar  Sav.  Bank 
V.  Ridge,  183  Mo.  506,  82  S.  "W.  56. 
And  see  generally,  as  to  calling  and 
holding  special  meetings.  State  v. 
Kautler,  33  Minn.  69,  21  N.  W.  856; 
Douglass  V.  Baker  County,  23  Fla. 
419,  2  So.  776;  Forry  v.  Ridge,  56 
Mo.  App.  615;  Moore  v.  Perry,  119 
Iowa  423,  93  N.  W.  510;  Magneau 
V.  Fremont,  30  Neb.  843,  47  N.  W, 


280,  9  L.  R.  A.  786,  27  Am.  St.  436. 

■^Tonawanda  v.  Price,  171  N.  Y. 
415,  64  N.  E.  191.  See  also.  People 
v.  Common  Council  of  City  of  Roch- 
ester, 5  Lans.  (N.  Y.)  142;  Stiles  v. 
Lambertville,  73  N.  J.  L.  90,  62  Atl. 
288;  Hudson  County  v.  New  Jersey 
R.  &c.  Co.,  24  N.  J.  L.  718;  City  of 
Auburn  v.  Paul,  84  Me.  212,  24  Atl. 
817. 

■*  Martindale  v.  Palmer,  52  Ind. 
411.  See  also,  Fairbanks  v.  Pitch- 
burg,  132  Mass.  42;  Doty  v.  Lyman, 
166  Mass.  318,  44  N.  E.  337;  Landes 
V.  State,  160  Ind.  479,  67  N.  E.  189. 

='  McDonald  v.  Dodge,  97  Cal.  112, 
31  Pac.  909;  Clarke  v.  Jennings 
(Cal.),  32  Pac.  1049.  See  also.  State 
V.  Armstrong,  54  Minn.  457,  56  N. 
W.  97,  and  compare  Becker  v.  City 
of  Henderson,  100  Ky.  450,  38  S.  W. 
857,  18  Ky.  L.  881. 

^  Saxton  V.  City  of  St.  Joseph,  60 
Mo.  153;  Hendrickson  v.  Borough 
of  Point  Pleasant,  65  N.  J.  L.  535, 
47  Atl.  465.  But  provisions  for  re- 
cording and  signing  ordinances 
within  a  reasonable  time,  or  the 
like,    are    often    merely    directory. 
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required  to  be  used,  but  there  are  usually  provisions  indicating,  in  a 
general  way  at  least,  the  form  and  necessary  matters  to  be  stated  in 
such  an  ordinance  and  the  statutory  requirements  should,  of  course,  be 
followed.^"  It  should  usually  conform,  substantially  at  least,  to  the 
preliminary  resolution,'"  and  the  improvement  must,  in  turn,  conform 
to  the  ordinance."^  Eules  requiring  conformity  between  subject  matter 
and  title  have  also  been  held  applicable  to  local  improvement, ordi- 
nances, but  the  courts  do  not  seem  inclined  to  enforce  them  too 
strictly.*^  The  ordinance  should  be  put"  in  force  as  required  by  stat- 
ute.*^   Provisions  requiring  notice  or  publication  of  the  ordinance 


Shea  V.  City  of  Muncie,  148  Ind.  14, 
46  N.  E.  138,  and  authorities  cited 
in  first  note  to  this  section;  also, 
Conboy  v.  Iowa  City,  2  Iowa  90; 
Commonwealth  v.  Williams,  120  Ky. 
314,  86  S.  W.  553,  27  Ky.  L.  695; 
City  of  Portland  v.  Yick,  44  Ore. 
439,  75  Pac.  706,  102  Am.  St.  633. 
But  compare  Moore  v.  Perry,  119 
Iowa  423,  93  N.  W.  510;  People  v. 
Schroeder,  76  N.  Y.  160;  Kittinger 
V.  Buffalo  Trac.  Co.,  160  N.  Y.  377, 
54  N.  B.  1081;  "Walu  v.  City  of  Phila- 
delphia, 99  Pa.  St.  330. 

■*  See  Masonic  Bldg.  Assn.  v. 
Brownell,  164  Mass.  306,  41  N.  B. 
306;  Kundinger  v.  City  of  Saginaw, 
132  Mich.  395,  93  N.  W.  914;  Kline 
V.  City  of  Tacoma,  11  Wash.  193,  39 
Pac.  453,  12  Wash.  657,  40  Pac.  418; 
State  V.  City  of  La  Crosse,  107  Wis. 
654,  84  N.  W.  242.  That  no  particu- 
lar form  is  required,  see  Stutsman 
v.  City  of  Burlington,  127  Iowa  563, 
103  N.  W.  800;  Davies  v.  City  of  Gal- 
veston, 16  Tex.  Civ.  App.  13,  41  S.  W. 
145.  See  also,  Cape  Girardeau  v. 
Hauck,  129  Mo.  607,  81  S.  W.  933; 
Sheehan  v.  Gleeson,  46  Mo.  100. 

"See  Smith  v.  City  of  Chicago, 
214  111.  155,  73  N.  B.  346;  Telle  v. 
City  of  Webster  City,  94  Iowa  393, 
62  N.  W.  796;  Trenton  v.  Collier,  68 
Mo.  App.  483;  In  the  Matter  of  the 
Opening  of  Orange  Street,  50  How. 
(N.  Y.)  244;  Whittaker  v.  Dead- 
wood,  12  S.  Dak.  608,  82  N.  W.  202. 
But  compare  Howe  v.  City  of  Chi- 
cago, 224  111.  95,  79  N.  E.  421;  Gage 
V.  City  of  Chicago,  201  111.  93,  66  N. 
E.  374;  Fuller  v.  City  of  Grand  Rap- 


ids, 105  Mich.  529,  63  N.  W.  530. 
Under  many  statutes  a  different  ma- 
terial or  different  plans  may  be 
adopted  after  the  preliminary  reso- 
lution, and  it  may  often  be  modi- 
fied. But  there  must  ordinarily  be 
conformity  as  to  matters  which  are 
required  to  be  settled  by  the  resolu- 
tion. 

«^Kutchin  v.  Englebret,  129  Cal. 
635,  62  Pac.  214;  City  of  Stockton 
V.  Creanor,  45  Cal.  643;  Partridge 
V.  Lucas,  99  Cal.  519,  33  Pac.  1082; 
Case  V.  City  of  Sullivan,  222  111.  56, 
78  N.  E.  37;  Taylor  v.  Brown,  127 
Ind.  293,  26  N.  E.  882;  Town  of 
Greenwood  v.  State,  159  Ind.  267,  64 
N.  E.  849;  Bowditch  v.  City  of  Bos- 
ton, 168  Mass.  239,  46  N.  E.  1026; 
City  of  Louisiana  v.  Shaffner,  101 
Mo.  App.  101,  78  S.  W.  287.  But  see 
for  variances  held  not  to  be  fatal, 
Emery  v.  San  Francisco  &c.  Co.,  28 
Cal.  346;  White  v.  City  of  Alton,  149 
111.  626,  37  N.  E.  96;  People  v. 
Church,  192  111.  302,  61  N.  E.  496; 
City  of  St.  Joseph  v.  Owen,  110  Mo. 
445,  19  S.  W.  713. 

"'  See  Chicago  Terminal  Transfer 
R.  Co.  V.  Chicago,  178  111.  429,  53  N. 
E.  361;  Chicago  Union  Trac.  Co.  v. 
Chicago,  207  111.  544,  69  N.  B.  849. 

»=See  City  of  Atlanta  v.  Gabbett, 
93  Ga.  266,  20  S.  B.  306;  City  of 
Napa  V.  Easterby,  61  Cal.  509;  Peo- 
ple V.  McCain,  50  Cal.  210;  Porphyry 
Pav.  Co.  V.  Aucker,  104  Cal.  340,  37 
Pac.  1050;  Mayor  of  Baltimore  v. 
Grand  Lodge,  44  Md.  436;  Olds  v. 
Brie  City,  79  Pa.  St.  380,  and  cases 
cited  in  following  notes. 
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for  a  certain  time  are  usually  mandatory  and  must  be  complied  with."^ 
Biit,  under  a  Pennsylvania  statute  requiring  notice  to  be  given  within 
ten  days  of  the  passage  of  an  ordinance  for  grading  and  paving  a 
street,  failure  to  give  the  required  notice  has  been  held  not  to  invali- 
date the  ordinance  and  assessment. °°  And,  in  the  absence  of  any  fur- 


°*  San  Francisco  v.  Buckman,  111 
Cal.  25,  43  Pac.  396;  City  of  East 
St.  Louis  V.  Davis,  233  111.  553,  84 
N.  E.  674;  Weld  v.  People,  149  111. 
257,  36  N.  E.  1006;  Meyer  v.  Fromm, 
108  Ind.  208,  9  N.  E.  84;  Fox  v.  Mid- 
dlesborough  Town  Co.,  96  Ky.  262, 
28  S.  W.  776,  16  Ky.  L.  455;  Ladd 
V.  Spencer,  23  Ore.  193,  31  Pac.  474; 
Grafton  v.  Sellwood,  24  Ore.  118,  32 
Pac.  1026;  Olds  v.  Erie  City,  79  Pa. 
St.  380;  Allegheny's  Petition,  8  Pa. 
Super.  Ct.  104.  See  also,  Kerfoot 
v.  City  of  Chicago,  195  111.  229,  63 
N.  B.  101,  holding  that  under  a  stat- 
ute requiring  publication  when  an 
improvement  exceeds  a  certain  esti- 
mated sum,  the  statute  cannot  be 
evaded  by  subdividing  the  improve- 
ment which  is  in  its  nature  con- 
tinuous, single  and  entire,  into  dif- 
ferent sections  or  parts.  In  City 
of  East  St.  Louis  v.  Davis,  233  111. 
553,  84  N.  E.  674,  676,  the  court 
said:  "The  publication  notice  was 
not  signed  by  any  city  official,  and 
there  was  nothing  to  show  in  the 
publication  that  the  ordinance  had 
ever  been  presented  to  the  council 
or  referred  to  a  committee,  or  when 
it  would  come  up  for  passage.  The 
purpose  of  publishing  the  ordinance 
is  the  protection  of  property  owners 
and  the  public,  to  enable  them  to 
obtain  full  and  specific  information 
in  regard  to  the  proposed  improve- 
ment and  the  terms  of  the  ordi- 
nance before  its  passage,  and  to 
give  them  an  opportunity  to  oppose 
it  if  they  so  desire.  The  mere  pub- 
lication of  the  ordinance,  with  the 
recommendation  of  the  board  of  lo- 
cal Improvements  and  the  estimate 
of  costs,  does  not  give  the  property 
owner  notice  of  anything  done,  or 
when,  if  at  all,  anything  may  b^ 
done.  From  all  that  appears  the 
ordinance  as  published  on  June  27 
may  have  been  published  as  a  mere 
item  of  news  as  to  what  the  board 


of  local  improvements  intended  to 
recommend  to  the  council  at  some 
future  time.  While  it  is  true,  as 
insisted  on  behalf  of  the  appellee, 
that  a  substantial  compliance  with 
the  statute  is  all  that  Is  required, 
yet  in  this  case  the  very  informa- 
tion intended  by  the  statute  to  be 
given  the  property  owners  was 
omitted  and  the  object  of  the  pub- 
lication entirely  disregarded.  It  is 
insisted  that  there  is  no  statute  re- 
quiring the  publication  of  the  coun- 
cil proceedings,  and  that  this  ordi- 
nance was  published  in  the  usual 
way.  Although  there  is  no  statu- 
tory requirement  for  the  publication 
of  the  council  proceedings,  yet  this 
section  requires  the  publication  of 
the  ordinance  in  the  proceedings  of 
the  council,  and  the  council  is  with- 
out power  to  pass  the  ordinance 
until  the  terms  of  this  section  are 
complied  with.  The  publication  in 
this  case  was  not  in  conformity  with 
the  statute." 

°'  Duquesne  Borough  v.  Keeler, 
213  Pa.  518,  62  Atl.  1071,  1072, 
where  the  court  said:  "The  section 
mentioned  provides  that  notice  of 
the  approval  of  the  ordinance  for 
the  improving  of  a  street  shall  be 
given  within  ten  days  by  handbills 
posted  along  the  line  of  the  pro- 
posed improvement  setting  forth  the 
fact  and  the  date  of  the  approval, 
and  that  the  petition  for  the  Im- 
provement was  signed  by  a  majority 
in  interest  and  number  of  owners 
of  abutting  properties,  and  any  one 
in  interest,  denying  that  it  was  so 
signed,  may  appeal  to  the  court  of 
common  pleas  for.  a  determination 
of  the  question  whether  the  im- 
provement was  petitioned  for  by  the 
requisite  majority.  This  section,  it 
was  said  in  O'Mara's  Appeal,  194 
Pa.  St.  86,  45  Atl.  127,  is  a  special 
provision  for  raising,  before  the  ex- 
pense of  the  improvement  has  been 
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ther  provision  for  notice,  the  due  publication  of  the  ordinance  is 
usually  sufBcient  constructive  notice  of  the  improvement,""  and  this 
has  been  held  to  be  true  even  though  the  publication  of  the  ordinance 
is  not  verbatim  but  contains  a  fair  statement  of  the  contents  of  the 
ordinance."^  The  publication  or  notice,  however,  should  contain  such 
a  description  as  the  statute  requires  and  at  least  inform  the  property 
owners  of  the  general  nature  and  character  of  the  improvement."' 
The  fact  that  the  last  day  of  publication  falls  on  Sunday  has  been  held 
not  to  invalidate  an  ordinance.""  It  was  so  held  in  a  recent  decision 
even  where  the  statute  provided  that  Sunday  should  be  excluded  and 
the  action  taken  was  premature.""* 

§  625.   Eeconsideration,  amendment  and  repeal  of  ordinances. — An 

ordinance  may  be  reconsidered  and  passed  even  after  it  has  once  been 
defeated.'^"  And  the  failure  to  comply  with  the  rules  of  parliamentary 


incurred,  the  objection  that  a  ma- 
jority of  the  property  owners  had 
not  signed  the  petition,  and  the  pen- 
alty for  not  raising  it  is  estoppel. 
If  no  notice,  or  an  inadequate  no- 
tice, is  given,  the  owner  is  not 
estopped,  and  this  ground  of  de- 
fense is  open  at  the  trial.  The  fail- 
ure, however,  to  give  notice  does  not 
invalidate  the  ordinance  and  all 
proceedings  under  it.  The  power 
to  contract  for  a  street  improvement 
is  not  given  by  this  section.  It 
regulates  only  the  manner  in  which 
a  particular  question  that  affects 
the  exercise  of  the  power  may  be 
decided,  and  concludes  parties  in  in- 
terest who  do  not  raise  the  question 
in  the  manner  prescribed." 

"Chesapeake  &c.  R.  Co.  v.  Mul- 
lins,  94  Ky.  355,  22  S.  W.  558,  15  Ky. 
L.  139.  See  also,  Marshall  v.  Peo- 
ple, 219  111.  99,  76  N.  E.  70. 

■"  Seymour  v.  City  of  Tacoma,  6 
"Wash.  138,  32  Pac.  1077.  So,  it  has 
been  held  that  if  an  ordinance  is 
published  while  pending,  an  amend- 
ment to  it  need  not  be  published. 

«City  of  Atlanta  v.  Gabbett,  93 
Ga.  266,  20  S.  B.  306;  Ladd  v.  Spen- 
cer, 23  Ore.  193,  31  Pac.  474. 

"  Barber  Asphalt  Pav.  Co.  v. 
Muchenberger,  105  Mo.  App.  47,  78 
S.  W.  280. 


""a  Webb  V.  Strobach,  —  Mo.  App. 
— ,  127  S.  W.  680.  In  this  case  the  stat- 
ute provided  that  the  time  within 
which  an  act  is  to  be  done  shall  be 
computed  by  excluding  the  first  day 
and  including  the  last,  and  if  the 
last  be  Sunday  It  shall  be  excluded, 
and  a  section  provided  for  the  adop- 
tion of  an  ordinance  for  a  street  im- 
provement where  a  majority  of  the 
owners  of  the  property  liable  to  tax- 
ation therefor  failed  to  file  their  pro- 
test within  ten  days  from  the  date 
of  the  last  insertion  of  the  resolution 
declaring  the  improvement  neces- 
sary, and  it  was  held  that  an  ordi- 
nance for  the  improvement,  adopted 
May  3,  1909,  while  the  last  insertion 
of  the  publication  of  the  resolution 
for  the  improvement  was  on  April 
22d  preceding,  so  that  the  tenth  day 
for  the  filing  of  protests  was  on  Sun- 
day, May  2,  was  premature  because 
the  tenth  day  within  which  the  pro- 
test of  the  owners  might  have  been 
filed  expired  on  May  3;  but  that  the 
irregularity  did  not  invalidate  the 
proceedings.  See  also,  Kansas  Town 
Co.  V.  City  of  Argentine,  5  Kan.  App. 
50,  47  Pac.  542. 

™  Mayor  &c.  of  Jersey  City  v. 
State,  30  N.  J.  L.  521.  See  also, 
Taber  v.  Ferguson,  109  Ind.  227,  9 
N.  E.  723. 
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law  in  reconsidering  it  does  not  necessarily  render  it  invalid.^*  Amend- 
ments may  also  be  made  in  a  proper  case.'^  But  there  are  cases  in 
which  an  amendment  changing  the  amount  or  method  of  assessment 
cannot  be  made,  especially  after  the  work  is  completed.''^  An  im- 
provement ordinance  may  be  repealed/*  so  long  at  least  as  it  does 
not  divest  or  illegally  affect  vested  rights.'^  So,  an  ordinance 
may  be  repealed  in  part  and  remain  in  force  as  to  part  of  the  improve- 
ment/" After  judgment  of  confirmation,  however,  a  repeal  comes  too 
lateJ^  And  a  mere  resolution  requesting  the  city  officers  to  suspend 
work  does  not  operate  as  a  repeal.'*  It  is  held  in  some  jurisdictions 
that  the  vote  to  repeal  must  be  by  the  same  majority  as  that  required 
to  enact  the  original  ordinance;'"  but,  in  other  jurisdictions,  a  bare 
majority  is  all  that  is  required.*"  Power  to  take  further  action  under 
the  ordinance  usually  ceases  with  its  repeal.*^  But  it  has  been  held 
in  Illinois  that  the  mere  repeal  of  an  ordinance  without  abandoning 
the  improvement  will  not  justify  the  court,  at  a  subsequent  term,  in 
setting  aside  a  judgment  of  confirmation  already  entered.*^ 


'^  People  V.  Common  Council  of 
City  of  Rochester,  5  Lans.  (N.  Y.) 
11. 

'^  Johnson  v.  People,  202  111.  306, 
66  N.  E.  1081;  City  of  Fayette  v. 
Rich,  122  Mo.  App.  145,  99  S.  W.  8; 
Sands  v.  City  of  Richmond,  31  Gratt. 
(Va.)  571,  31  Am.  Rep.  742.  See 
also,  Bambrick  v.  Campbell,  37  Mo. 
App.  460;  Merrifield  v.  Scranton 
City,  5  Pa.  Co.  Ct.  388.  But  com- 
pare Gait  V.  City  of  Chicago,  174  111. 
605,  51  N.  B.  653. 

"  Kinealy  v.  Gay,  7  Mo.  App.  203; 
Dick  v.  City  of  Toledo,  11  Ohio  Cir. 
Ct.  349,  5  Ohio  Cir.  Dec.  157. 

"City  of  Chariton  v.  HoUiday,  60 
Iowa  391,  14  N.  W.  775;  City  of  Chi- 
cago V.  Goodwillie,  208  111.  252,  70 
N.  E.  228;  Kamie  v.  Harty,  4  Mo. 
App.  357;  Kansas  City  v.  Mulkey, 
176  Mo.  229,  75  S.  W.  973;  Ashton 
V.  City  of  Rochester,  133  N.  Y.  187, 
30  N.  E.  965,  31  N.  E.  334,  28  Am. 
St.  619.  And  it  may  be  by  implica- 
tion. McPike  V.  City  of  Alton,  187 
111.  62,  58  N.  E.  301;  City  of  Belle- 
ville V.  Hallowell,  41  Kan.  192,  21 
Pac.  105;  City  of  St.  Joseph  v.  Par- 
rell,  106  Mo.  437,  17  S.  W.  497.  But 
see  for  ordinance  held  not  to  repeal 


another  by  implication,  Thompson 
V.  City  of  Highland  Park,  187  111. 
265,  58  N.  E.  328. 

'°  Morriltown  Waterworks  Imp. 
Dist.  V.  Earl.  71  Ark.  4,  69  S.  W. 
577,-71  S.  W.  666;  Staples  v.  City 
of  Bridgeport,  75  Conn.  509,  54  Atl. 
194;  Carey  Salt  Co.  v.  Hutchinson, 
72  Kan.  99,  82  Pac.  721. 

™  Noonan  v.  People,  183  111.  52,  55 
N.  E.  679;  Pardridge  v.  Hyde  Park, 
131  111.  537,  23  N.  E.  345. 

"  People  V.  Puller,  204  111.  290,  68 
N.  E.  371. 

'=  Young  V.  City  of  St.  Louis,  47 
Mo.  492.  See  also.  State  v.  Swindel, 
146  Ind.  527,  45  N.  E.  700,  58  Am. 
St.  375. 

™  Naegely  v.  City  of  Saginaw,  101 
Mich.  532,  60  N.  W.  46. 

*'City  of  Chariton  v.  Holllday,  60 
Iowa  391,  14  N.  W.  775. 

'^City  of  Chariton  v.  Holliday,  60 
Iowa  391,  14  N.  "W.  775.  See  also. 
Pells  V.  People,  159  111.  580,  42  N. 
E.  784. 

"'  People  V.  McWethy,  165  III.  222, 
46  N.  E.  187.  See  also,  McChesney 
V.  City  of  Chicago,  188  111.  423,  58 
N.  E.  982;  Wisner  v.  People.  156  111. 
180,  40  N.  E.  574. 
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§626.  (520)  Plans  and  specifications. — If  the  statute  requires  that 
improvements  shall  be  made  according  to  a  general  plan,  or  according 
to  an  established  grade,  it  is  necessary  that  there  should  be  a  plan  or 
such  a  grade  f^  but  a  plan  may  be  adopted  or  a  grade  established  with- 
out any  formal  ordinance,**  unless  the  statute  otherwise  provides. 
Plans  and  specifications  are  frequently  required  to  be  adopted  or  pre- 
pared and  filed  in  the  ofiBee  of  the  board  of  public  works  or  the  city 
engineer  before  the  ordinance  is  finally  passed  for  the  improvement.*^ 
Where  they  are  thus  required  to  be  adopted  and  filed  for  public  inspec- 
tion the  description  in  the  declaratory  resolution,  notice  and  ordinance 
may  be  aided  by  reference  to  them.**  It  has  also  been  held  that  where 
the  statute  does  not  require  a  separate  approval  of  the  plans  and  speci- 
cations  before  advertising  for  bids,  the -declaratory  resolution  may  be 
adopted  before  the  detail  plans  and  specifications  are  filed,  and  it  is 
suflBcient  if  they  are  filed  before  the  final  ordinance  for  the  improve- 


=^  Allen  V.  City  of  Davenport,  107 
Iowa  90,  77  N.  W.  532,  535  (citing 
text);  State  v.  Judges  of  District 
Court,  51  Minn.  539,  53  N.  W.  800; 
Meyer  v.  Fromn,  108  Ind.  208,  9  N. 
E.  84;  State  v.  District  Court,  44 
Minn.  244,  46  N.  "W.  349. 
I  ^Clty  of  Aurora  v.  Fox,  78  Ind. 
1;  Mattingly  v.  City,  100  Ind.  545. 
See  also.  Bacon  v.  Mayor  of  Sa- 
vannah, 86  Ga.  301,  12  S.  E.  580. 
But  compare  Chicago  &c.  H.  Co.  v. 
City  of  Chicago,  174  111.  439,  51  N. 
E.  596.  See  also.  People  v.  Burke, 
206  111.  358,  69  N.  E.  45. 

*'  See  for  such  provisions  and  to 
the  effect  that  the  statute  Is  gen- 
erally mandatory,  Banez  v.  Smith, 
133  Cal.  102,  65  Pac.  309;  Gray  v. 
Richardson,  124  Cal.  460,  57  Pac. 
385;  Wilkins  v.  City  of  Detroit,  46 
Mich.  120,  8  N.  "W.  701,  9  N.  W.  427; 
Rogers  v.  City  of  St.  Paul,  22  Minn. 
494;  City  of  De  Soto  v.  Showman, 
100  Mo.  App.  323,  73  S.  W.  257; 
Dickey  v.  Holmes,  109  Mo.  App.  721, 
83  S.  W.  982;  Kneeland  v.  City  of 
Milwaukee,  18  Wis.  411;  Ricketson 
V.  City  of  Milwaukee,  105  Wis.  591, 
81  N.  W.  864,  47  L.  R.  A.  685.  But 
in  other  cases  statutes  have  been 
held  directory.   Dickinson  v.  Worces- 


ter, 138  Mass.  555;  In  re  Upson,  89 
N.  Y.  67,  and  compare  Steese  v. 
Ovlatt,  24  Ohio  St.  248,  and  Becker 
V.  City  of  Columbus,  4  Ohio  C.  C. 
305,  with  In  re  Akron  St.,  5  Ohio  St. 
C.  PI.  Dec.  697. 

°» Becker  v.  City  of  Washington, 
94  Mo.  375,  7  S.  W.  291;  Arnold  v. 
Ft.  Dodge,  111  Iowa  152,  82  N.  W. 
495;  Barber  Asphalt  Co.  v.  Ullman, 
137  Mo.  543,  38  S.  W.  458;  Galbraith 
V.  Newton,  30  Mo.  App.  380;  Clinton 
V.  City  of  Portland,  26  Ore.  410,  38 
Pac.  407;  Boehme  v.  City  of  Monroe, 
106  Mich.  401,  64  N.  W.  204;  Jenney 
V.  City  of  Des  Moines,  103  Iowa  347, 
72  N.  W.  550;  Felker  v.  City  of  New 
Whatcom,  16  Wash.  178,  47  Pac. 
505;  City  of  Connersville  v.  Merrill, 
14  Ind.  App.  303,  42  N.  E.  1112; 
Dagger  v.  Hicks,  11  Ind.  App.  374, 
36  N.  E.  1085;  City  of  Carlinville  v. 
McClure,  156  111.  492,  41  N.  E.  169; 
Chicago  &c.  R.  Co.  v.  City  of  Chi- 
cago, 172  111.  66,  49  N.  E.  1006.  See 
also,  Lewis  v.  Albertson,  23  Ind. 
App.  147,  53  N.  E.  1077;  Van  Sickle 
V.  Belknap,  129  Ind.  558,  28  N.  E. 
305.  But  compare  City  of  Sterling 
V.  Gait,  117  111.  11,  7  N.  E.  471;  City 
of  Independence  v.  Nagle,  134  Mo. 
App.  601,  114  S.  W.  1129. 
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ment  is  passed.'^  But  they  must  be  on  file  before  the  contract  is  let.^' 
The  governing  statute  in  the  particular  case  generally  determines 
how  definite  and  specific  the  plans  should  be,  but  there  is  some  difEer- 
ence  of  opinion,  even  under  similar  statutes,  especially  when  the  plans 
are  the  basis  of  competitive  bidding  required  by  statute.  This  is  a 
phase  of  the  subject  fully  considered  in  a  subsequent  chapter,  but  we 
think  it  clear  that  it  should  not  be  left  to  contractors  to  prepare  their 
own  plans  and  specifications  where  competition  is  required.*"  As 
already  stated,  changes  may  be  made  in  the  plans  and  specifications  in 
case  of  an  emergency  or  when  necessary  to  accomplish  the  lawful  pur- 
pose of  the  improvement,  but  material  changes  not  fairly  within  the 
general  scope  of  the  ordinance  cannot,  ordinarily,  be  made  after  the 
contract  has  been  let  and  the  work  has  been  commenced."" 

§  627.  Improvement  by  property  owners. — Many  of  the  statutes 
permit  abutting  property  owners  to  make  improvements,  especially  of 
sidewalks,  or  provide  that  they  shall  be  given  an  opportunity  to  do  the 
work  before  the  contract  for  an  improvement  determined  upon  is  let. 
In  some  instances,  it  has  been  held  under  particular  statutes  that 
property  owners  may  be  compelled  to  improve  or  repair,  or  both,"^ 

"  Gllmore  v.  City  of  Utica,  131  N.  157;  Bradley  v.  Van  Wyck,  65  App. 

T.  26,  29  N.  B.  841.     See  also,  Ba-  Dlv.   (N.  Y.)  293,  72  N.  Y.  S.  1034; 

con  V.  Mayor  of  Savannali,   86  Ga.  City  of  Cincinnati  v.  Anchor  &c.  Co., 

301,  12   S.   B.   580;    City  of  Spring-  44  Ohio  St.  243,  7  N.  E.  11;  Wells  v. 

field  V.  Weaver,  137  Mo.  650,  37  S.  Burnham,  20  Wis.  112. 

W.  509;  Allen  v.  City  of  Davenport,  "People  v.  McWethy,  177  111.  334, 

107  Iowa  90,  77  N.  W.  532,  and  com-  52  N.  E.  479.    See  also.  State  v.  Jer- 

pare  Dickey  v.  Holmes,  109  Mo.  App.  sey  City,   30   N.   J.   L.   93;    Inge  v. 

721,  83  S.  W.  982;   Illinois  Cent.  R.  Board    of   Public   Works,    135    Ala. 

Co.  V.  City  of  Chicago,  144  111.  392,  .187,  33  So.  678,  93  Am.  St.  20;   and 

33  N.  E.  602.  compare  Illinois  Cent.  R.  Co.  v.  City 

«■  Jones  V.  Plummer,  137  Mo.  App.  of  Chicago,   144   111.   392,   33   N.   E. 

337,  118  S.  W.  109;   Barber  Asphalt  602;    Fuller  v.  City  of  Grand  Rap- 

Pav.   Co.  V.   O'Brien,  128  Mo.  App.  ids,   105   Mich.    529,    63   N.  W.   530. 

267,  107  S.  W.  25.  See  also,  McCormack  v.  Moore,  134 

^City  of  Independence  v.  Nagle,  Mo.  App.   669,  114   S.  W.   40;    also, 

134  Mo.  App.  601,  114  S.  W.  1129;  post,  §  645  (531). 

Ricketson  v.  City  of  Milwaukee,  105  "  See  Paris  v.  Berry,  2  J.  J.  Marsh. 

Wis.  591,  81  N.  W.  864,  47  L.  R.  A.  (Ky.)   483;   City  of  Emporia  v.  Gil- 

685.     See  generally,  as  to  definite-  Christ,   37   Kan.    532,    15    Pac.    532; 

ness    of    plans    and    specifications.  Walker  v.  City  of  Detroit,  143  Mich. 

Grant   v.    Barber,   135   Cal.   188,   67  427,  106  N.  W.  1123;  Parrar  v.  City 

Pac.     127;     Anne    Arundel    County  of  St.  Louis,  80  Mo.  379.     See  also, 

Com'rs  V.   United  Ry.   &c.   Co.,   109  James  v.  Pine  Bluff,  49  Ark.  199,  4 

Md.  377,  72  Atl.  542;   Kundinger  v.  S.  W.  760;   Wiles  v.  Hoss,  114  Ind. 

City  of  Saginaw,  132  Mich.  395,  93  371,  16  N.  E.  800;   Warren  v.  Hen- 

N.  W.  914;   Gage  v.  New  York,  110  ley,  31  Iowa  31. 
App.  Div.   (N.  Y.)   403,  97  N.  Y.  S. 
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and,  that  upon  their  failure  to  do  so  when  properly  required,  the  city 
may  have  the  work  done  and  charge  the  proper  expense  to  the  property 
owner.*^  So,  in  a  late  ease  in  Connecticut  it  is  held  that  the  act  of  a, 
city  in  ordering  a  curb  to  be  set  by  abutting  owners  is  an  exercise  of 
the  police  power  of  the  state  which  has  been  delegated  to  the  city  by 
its  charter  and  that  an  action  may  be  maintained  by  the  city  against 
the  landowner  for  the  cost  of  putting  in  the  curb,  after  he  has  refused 
to  do  so,  without  showing  any  special  benefit.^^  The  phase  of  the 
subject  with  which  we  are  here  particularly  concerned,  however,  is 
that  where  abutting  owners  are  by  statute  required  to  be  given  an 
opportunity  to  make  the  improvement.  The  failure  to  afford  the  prop- 
erty owners  such  opportunity,  under  such  a  statute,  has  been  held  to 
defeat  an  assessment,'^  and  to  invalidate  a  contract  for  the  improve- 
ment.®* A  sufficient  notice  to  the  property  owners  is  usually  regarded 
as  a  condition  precedent  to  letting  a  contract  for  the  improvement  by 
the  city  under  such  a  statute."^  But  it  has  been  held  that,  in  the 
absence  of  any  requirement  for  written  or  actual  personal  notice,  the 
publication  of  the  ordinance  may  be  sufficient  constructive  notice.®* 


»='  See  Palmer  v.  Way,  6  Colo.  lOG; 
New  Iberia  v.  Fontelieu,  108  La. 
Ann.  460,  32  So.  369;  City  of  Lin- 
coln V.  Janesch,  63  Neb.  707,  89  N. 
W.  280,  93  Am.  St.  478,  56  L.  R.  A. 
762;  Greensburg  v.  Young,  53  Pa. 
St.  280;  "Wilson  v.  Phllippi,  39  W. 
Va.  75,  19  S.  B.  553.  Contra,  City 
of  Ottawa  V.  Spencer,  40  111.  211.  In 
Ford  V.  Kansas  City,  181  Mo.  137, 
79  S.  W.  923,  it  is  held  a  mere  tenant 
cannot  be  compelled  to  repair.  And 
such  statutes  are  usually  strictly 
construed.  See  Arndt  v.  Cullman, 
132  Ala.  540,  31  So.  478,  90  Am.  St. 
922;  Town  of  Greendale  v.  Suit,  163 
Ind.  282,  71  N.  E.  658;  Town  of  Clay 
City  V.  Bryson,  30  Ind.  App.  490,  66 
N.  E.  498. 

"^aCity  of  Meriden  v.  West  Meri- 
den  Cemetery  Assn.,  —  Conn.  — ,  76 
Atl.  515.  See  also,  Eiermann  v.  City 
of  Milwaukee,  —  Wis.  — ,  126  N. 
W.  53. 

"^  Burke  v.  Turney,  54  Cal.  486; 
City  of  Denver  v.  Dunning,  33  Colo. 
487,  81  Pac.  259;  Howley  v.  City  of 
Ft.  Dodge,  103  Iowa  573,  72  N.  W. 
756;  Leach  v.  Cargit,  60  Mo.  316; 
Cowen  V.  West  Troy,  43  Barb.  (N. 
Y.)  48;  Chester  City  v.  Lane,  24  Pa. 


Super.  Ct.  359;  Angle  v.  Strouds- 
burg,  29  Pa.  Super.  Ct.  601;  Grant 
v.  Bartholomew,  58  Neb.  839,  80  N. 
W.  45;  Horbach  v.  City  of  Omaha, 
54  Neb.  83,  74  N.  W.  434. 

« State  V.  Foster,  94  Minn.  412,  ■ 
103  N.  W.  14;  Newberry  v.  Fox,  37 
Minn-.  141,  33  N.  W.  333,  5  Am.  St. 
830.  See  also,  Edwards  Hotel  &c. 
Ry.  Co.  V.  City  of  Jackson,  —  Miss. 
— ,  51  So.  802. 

»=  Manning  v.  Den,  90  Cal.  610,  27 
Pac.  435;  Redersheimer  v., Pruning, 
113  La.  Ann.  343,  36  So.  990;  City  of 
Lincoln  v.  Janesch,  63  Neb.  707,  89 
N.  W.  280,  93  Am.  St.  478,  56  L.  R. 
A.  762;  Grant  v.  Bartholomew,  58 
Neb.  839,  80  N.  W.  45.  See  also, 
San  Francisco  v.  Buckman,  111  Cal. 
25,  43  Pac.  396;  Heath  v.  Manson, 
147  Cal.  694,  82  Pac.  331;  Davison 
v.  Campbell,  28  Ind.  App.  688,  63  N. 
E.  779;  Burget  v.  Greenfield,  120 1 
Iowa  432,  94  N.  W.  933;  Folmsbree 
V.  City  of  Amsterdam,  142  N.  Y.  118, 
36  N.  E.  821;  City  of  Columbia  v. 
Hunt,  5  Rich.  (S.  Car.)  550. 

"■Shrum  v.  Town  of  Salem,  13 
Ind.  App.  115,  39  N.  E.  1050.  See 
also,  City  of  Elkhart  v.  Wickwire, 
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The  time  allowed  for  the  work  is  usually  fixed  by  the  order  or  ordi- 
nance,"' but  it  must  not  be  palpably  and  clearly  unreasonable."'  The 
property  owner  may  waive  his  right  to  make  the  improvement  by  not 
acting  with  sufficient  promptness,  and  if  he  is  given  due  notice  and 
opportunity  and  does  not  avail  himself  of  it,  he  cannot  afterwards 
complain."" 

§  628.  (531)  Other  matters. — Other  proceedings  and  matters  con- 
nected with  the  improvement  of  highways,  such  as  the  letting  and 
execution  of  the  contract,  the  manner  of  doing  the  work,  the  notice 
that  must  be  given,  the  assessment,  and  the  like,  are  sufficiently 
treated  elsewhere.^""  It  may  be  well,  however,  in  this  connection,  to 
call  attention  to  the  fact  that  in  some  states  it  is  expressly  provided 
by  statute  that  the  assessment  and  warrant  shall  be  prima  facie  evi- 
dence of  is  correctness  and  of  the  validity  of  the  proceedings.^"^  So, 
where  a  property  owner  voluntarily  enters  into  a  written  agreement 
with  the  municipality  to  pay  a  certain  sum  as  his  share  of  the  cost  of 
an  improvement  by  which  his  property  is  benefited,  he  cannot,  in  the 
absence  of  fraud,  obtain  relief  in  equity  from  his  contract,  even  though 
an  assessment  against  him  would  have  been  illegal  and  unauthorized.^"^ 
And  there  are  many  other  instances  of  waiver  and  estoppel  which  are 
fully  considered  in  the  chapter  on  assessments. 

121  Ind.  331,  22  N.  E.  342;   State  v.  Rep.    480;    City   of    Springfield    v. 

Several    Parcels   of   Land,    76   Neb.  Mills,  99  Mo.  App.  141,  72  S.  W.  462; 

320,  107  N.  W.  566;   City  of  Galves-  City  of  Galveston  v.  Heard,  54  Tex. 

ton  v.  Heard,  54  Tex.  420.  420. 

"  Lougbridge    v.    Huntington,    56  ^»»  See  Chapters  XXVI  and  XXVII. 

Ind.    253;     Nugent    v.    Jackson,    72  i"'  Pacific  Pav.  Co.  v.  Mowbray,  127 

Miss.  1040,  18  So.  493;  Pass  v.  See-  Cal.  1,  59  Pac.  205;  Elder  v.  Cassilly 

hawer,  60  Wis.  525,  19  N.  W.  533.  (Ky.),  54  S.  W.  836,  21  Ky.  L.  1274. 

"'  See  Huff  v.  City  of  Jacksonville,  See  also,  Taber  v.  Grafmiller,  109 
39  Fla.  1,  21  So.  776;  Village  of  Ind.  206,  9  N.  E.  721;  Seibert  v.  Tif- 
Western  Springs  v.  Hill,  177  111.  fany,  8  Mo.  App.  33. 
634,  52  N.  E.  959;  Auditor  General  ^"^  Floyd  v.  Atlanta  Banking  Co., 
V.  Hoffman,  129  Mich.  541,  89  N.  W.  109  Ga.  778,  35  S.  E.  172.  But  com- 
348;  also,  Mt.  Pleasant  Borough  v.  pare  Union  Pav.  &c.  Co.  v.  McGov- 
Baltimore  &c.  R.  Co.,  138  Pa.  St.  ern,  127  Cal.  638,  60  Pac.  169.  See 
365,  20  Atl.  1052,  11  L.  R.  A.  520;  generally,  as  to  agreements  by  prop- 
Washington  v.  Nashville,  1  Swan  erty  owners  to  do  or  pay  for  work, 
(Tenn.)  177.  As  to  right  to  com-  City  of  Springfield  v.  Harris,  107 
plete  even  after  time  where  there  is  Mass.  532;  Bergen  v.  State,  32  N.  J. 
due  diligence,  see  Heman  v.  St.  L.  490;  McKeesport  v.  Wood,  160 
Louis  Merchants'  &c.  Co.,  75  Mo.  Pa.  St.  113,  28  Atl.  574;  City  of 
App.  372.  Waco    v.    Chamberlain    (Tex.    Civ. 

"Broadway  Baptist  Church  v.  Mc-  App.),  45  S.  W.  191. 
Atee,    8    Bush    (Ky.)    508,    8    Am. 
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Section 

629.  Contractor   is  chargeable  with 
notice  of  limits  of  power  of 
local  authorities. 
Proposals  and  bids. 
Power    and    duty   to    let    con- 
tracts. 
Competitive  bidding. 

633.  Advertising  and  giving  notice. 

634.  How  bids  should  be  made  and 

received  —  Form      and     sub- 
stance. 

635.  Deposits     guarantying     good 

faith. 

636.  Lowest  and  best  bidder. 

637.  Acceptance    and    rejection    of 

bids. 

638.  Rights  of  lowest  bidder. 

639.  The  contract. 

640.  Contract  must  conform  to  stat- 

ute, ordinance  and  proposal. 

641.  Single  contract  for  more  than 

one  improvement. 

642.  Separate  contracts  for  parts  of 

one  improvement. 

643.  Construction  of  contracts. 

644.  Assignment  of  contract. 

645.  Modification  and  rescission. 

646.  Contractor's  bonds. 

647.  Guaranty  of  work. 


Section 

648.  Unforeseen    difficulties  —  Hard- 

ship— Relief  from  bid  or  con- 
tract. 

649.  Time    limitation— Penalty    for 

delay. 

650.  Delay  caused  by  city  or  court. 

651.  Extension  of  time. 

652.  Extra  work. 

653.  Authority  to  provide  for  extra 

work — Express    and    implied 
contracts. 

654.  Control,     inspection     and     ap- 

proval •  of  work — Official  cer- 
tificate. 

655.  Partial     performance — Comple- 

tion by  city  or  others. 

656.  Rights  of  contractor  prevented 

from  completing  work. 

657.  Right  of  contractor  to  recover 

from  city — Mandamus. 

658.  Street  improvement  bonds  and 

warrants — Municipal    indebt- 
edness. 

659.  Further  of  improvement  bonds 

and  warrants  and  municipal 
indebtedness. 

660.  Improvement      bonds  —  Rights 

and  remedies. 

661.  Liability  to  third  persons. 


§  629.  (522)  Contractor  is  chargeable  with  notice  of  limits  of 
power  of  local  authorities. — A  contractor  is  bound  to  take  notice  of 
the  limitations  upon  the  power  of  the  mnnicipality  and  the  local 
authorities.  He  is  chargeable  not  only  with  notice  of  limitations  upon 
their  power  to  make  an  improvement  or  to  contract  therefor,  but  also 
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as  to  the  mode  of  contracting/  and  he  should  see  that  all  necessary 
requirements  have  been  complied  with." 

§  630.  (533)  Proposals  and  bids. — It  is  desirable  that  there  should 
be  competition  for  public  work,  and,  in  order  to  secure  this,  most  of 
the  statutes  relating  to  street  improvements  provide  that  the  local  au- 
thorities shall  advertise  for  bids  before  awarding  the  contract.  As 
elsewhere  shown,  the  statutes  providing  for  competitive  bidding  and 
prescribing  the  manner  of  advertising  or  giving  notice  and  letting  the 
work  are  generally  regarded  as  mandatory  and  must  be  complied  with, 
especially  where  the  work  is  to  be  paid  for  by  special  assessments.^ 
The  bids  are  usually  required  to  be  sealed  and  made  in  accordance  with 
certain  plans  and  specifications.  Where  the  entire  contract  is  required 


^Crayeraft  v.  Selvage,  10  Bush 
(Ky.)  696,  approved  In  Town  of 
Central  Covington  v.  Welghaus 
(Ky.),  44  S.  W.  985,  986,  19  Ky.  L. 
1979.  See  also,  Keating  v.  Kansas 
City,  84  Mo.  415;  W.  W.  Cook  &  Son 
V.  City  of  Cameron,  —  Mo.  App.  — , 
128  S.  W.  269;  Donovan  v.  Mayor 
of  New  York,  33  N.  Y.  291,  293; 
Eigemann  v.  Board,  82  Ind.  413; 
Mayor  of  Baltimore  v.  Eschbach,  18 
Md.  276;  Bartlett  v.  City  of  Lowell, 
201  Mass.  151,  87  N.  E.  195;  Turney 
V.  Bridgeport,  55  Conn.  412,  12  Atl. 
520;  Malone  v.  Philadelphia,  147  Pa. 
St.  416,  23  Atl.  628;  Ferree's  Ap- 
peal, 88  Pa.  St.  440;  Adams  v.  Bren- 
nan,  177  111.  194,  52  N.  E.  314,  42 
L.  R.  A.  718,  69  Am.  St.  222;  City 
of  Bluffton  V.  Miller,  33  Ind.  App. 
521,  70  N.  E.  989;  Talbott  v.  Board, 
42  Ind.  App.  19'8,  85  N.  E.  376;  Mar- 
tindale  v.  Town  of  Rochester,  171 
Ind.  250,  86  N.  E.  321;  Anderson  v. 
Fuller,  51  Fla.  380,  41  So.  684,  120 
Am.  St.  170,  6  L.  R.  A.  (N.  S.) 
1026n;  Lincoln  &c.  Irrigation  Diat. 
V.  McNeal,  60  Neb.  613,  83  N.  W. 
847;  Hurley  v.  City  of  Trenton,  67 
N.  J.  L.  350,  51  Atl.  1109;  Buchanan 
Bridge  Co.  v.  Campbell,  60  Ohio  St. 
406,  54  N.  E.  372;  Mobile  &c.  R.  Co. 
V.  Worthlngton,  95  Ala.  598,  10  So. 
839;  Mackey  v.  Columbus  Tp.,  71 
Mich.  227,  38  N.  W.  899;  Crampton 
V.  Varna  &c.  R.  Co.,  L.  R.  7  Ch.  562, 
568. 

45 — Elliott  R.  and  S. 


=  Johnson  v.  Common  Council  of 
Indianapolis,  16  Ind.  227;  Clements 
V.  Lee,  114  Ind.  397,  16  N.  E.  799; 
Swift  V.  Williamsburg,  24  Barb.  (N. 
Y.)  427;  Cowen  v.  West  Troy,  43 
Barb.  (N.  Y.)  48;  Brady  v.  New 
York,  20  N.  Y.  312;  Greene  v.  New 
York,  1  Hun  (N.  Y.)  24;  Littler  v. 
Jayne,  124  111.  123,  16  N.  E.  374; 
Reilly  v.  Philadelphia,  60  Pa.  St. 
467;  Thornton  v.  City  of  Clinton, 
148  Mo.  648,  50  S.  W.  295;  Corn- 
stock  v.  Village  of  Nelsonville,  61 
Ohio  288,  56  N.  E.  15;  City  of  Wells- 
ton  V.  Morgan,  65  Ohio  St.  219,  62 
N.  E.  127. 

»  See,  ante,  §  606  (509) ;  post,  §§  725 
(583),  726  (584);  also,  Inge  v.  Board 
of  Public  Works,  135  Ala.  187,  33 
So.  678,  93  Am.  St.  20;  Anderson  v. 
Fuller,  51  Fla.  380,  41  So.  684,  120 
Am.  St.  170,  6  L.  R.  A.  (N.  S.) 
1026n;  Diamond  v.  City  of  Mankato, 
89  Minn.  48,  93  N.  W.  911,  61  L.  R. 
A.  448;  MuUane  v.  Mayor  of  New- 
ark (N.  J.  L.),  68  Atl.  412;  Van 
Reifen  v.  Jersey  City,  58  N.  J.  L. 
262,  33  Atl.  740;  Chippewa  Bridge 
Co.  V.  City  of  Durand,  122  Wis.  85, 
99  N.  W.  603,  106  Am.  St.  931.  But 
see  Barber  Asphalt  Pav.  Co.  v. 
South  Park  Com'rs,  233  111.  362,  84 
N.  E.  243,  construing  statute  and 
holding  that  contract  might  be  let 
by  such  commissioners  without  ad- 
vertisement and  competition  among 
bidders. 
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by  statute  to  be  let  to  the  lowest  bidder  the  city  cannot  evade  the  stat- 
ute by  dividing  it  up  and  placing  a  fixed  price  upon  a  portion  of  the 
work,  and  it  has  been  held  under  this  rule  that  proposals  for  bids 
cannot  even  fix  the  price  to  be  paid  for  labor.*  The  same  rule  requir- 
ing competition  usually  forbids  the  letting  of  a  contract  upon  a  bid 
not  in  accordance  with  the  plans  or  specifications,  even  though  it  might 
seem  more  favorable.''  The  bidding  must  be  free  from  fraud  or  col- 
lusion, and  an  affidavit  to  that  effect  is  frequently  required  of  the 
bidders,  or  a  certificate  is  sometimes  required  to  be  given  by  designated 
officials,"  but  the  bidder  is  not,  ordinarily  at  least,  obliged  to  give  the 
city  the  benefit  of  knowledge  acquired  at  his  own  expense  as  to  the  cost 
of  the  worf  It  has  also  been  held  that  a  member  of  the  city  council 
who  voted  for  an  improvement  may  afterwards  resign  and  then  become 
a  bidder  for  the  contract,*  and  in  another  case  it  is  held  that  a 
contractor  is  not  precluded  from  bidding  and  taking  the  work  on 
his  own  account  merely  because  his  general  business  partner  is  a  mem- 
ber of  the  board  by  which  the  contract  is  awarded.*  But  there  is  danger 
of  fraud  or  favoritism  in  such  cases,  and  public  policy  forbids  that  the 
doctrine  of  the  authorities  cited  should  be  extended  too  far.^"  And  it 


♦Frame  v.  Felix,  167  Pa.  St.  47, 
31  Atl.  375,  27  L.  R.  A.  802;  State 
V.  Norton,  5  Ohio  N.  P.  183,  7  Ohio 
Dec.  354.  See  also.  In  re  Mahan,  20 
Hun  (N.  Y.)  301;  In  re  Merriam,  84 
N.  Y.  596;  State  v.  Mayor  of  Pater- 
son,  36  N.  J.  L.  159.  Nor  provide, 
according  at  least  to  some  decisions, 
that  only  union  labor  shall  be  em- 
ployed. Adams  v.  Brenan,  177  111. 
194,  52  N.  E.  314,  69  Am.  St.  222,  42 
L.  R.  A.  718.  But  they  may  advise 
contractors  that  bids  in  excess  of  a 
certain  amount  will  not  be  consid- 
ered. Seaboard  Nat.  Bank  v.  Woe- 
sten,  147  Mo.  467,  48  S.  W.  939,  48 
L.  R.  A.  279. 

"  State  V.  Mayor  of  Jersey  City,  58 
N.  J.  L.  262,  33  Atl.  740;  State  v. 
Board  of  Jersey  City,  56  N.  J.  L. 
273,  28  Atl.  424;  State  v.  Trenton, 
49  N.  J.  L.  339,  12  Atl.  902;  Nash 
V.  St.  Paul,  11  Minn.  174;  People  v. 
Board,  43  N.  Y.  227;  Mazet  v.  City 
of  Pittsburgh,  137  Pa.  St.  548,  20 
Atl.  693.  See  also,  City  of  Inde- 
pendence V.  Nagle,  134  Mo.  App.  601, 
114  S.  W.  1129.  A  bid  may  be  re- 
jected for  informality.  In  re  Marsh, 


83  N.  Y.  431;  "Weed  v.  Beach,  56 
How.  Pr.  (N.  Y.)  470. 

» See  In  re  Johnson,  103  N.  Y.  260, 
8  N.  E.  399;  In  re  Kendall,  85  N.  Y. 
302;  In  re  Anchmuty,  11  Hun  (N. 
Y.)  76. 

'McMullen  v.  Hoffman,  75  Fed. 
547;  Reilly  v.  Mayor  of  New  York, 
111  N.  Y.  473,  18  N.  E.  623. 

=  White  V.  City  of  Alton,  149  111. 
626,  37  N.  E.  96.  See  also.  Diver 
V.  Keokuk  Sav.  Bank,  126  Iowa  691, 
102  N.  W.  542;  City  of  Lawrence 
V.  Killam,  11  Kan.  499;  Ferguson  v. 
City  of  Coffeyville,  77  Kan.  391,  94 
Pac.  1010;  Cason  v.  City  of  Lebanon, 
153  Ind.  567,  55  N.  E.  768. 

"Moreland  v.  City  of  Passaic,  63 
N.  J.  L.  208,  42  Atl.  1058.  In  this 
case,  however,  the  partner  did  not 
vote  on  the  award.  See  also.  Trus- 
tees of  United  Brethren  v.  Rausch, 
122  Ind.  167,  23  N.  E.  717. 

"  See  City  of  Ft.  Wayne  v.  Rosen- 
thal, 75  Ind.  156,  161,  39  Am.  Rep. 
127;  Benton  v.  Hamilton,  110  Ind. 
294,  11  N.  E.  238;  Pleasants  v.  City 
of  Shreveport,  110  La.  1046,  35  So. 
283;    In  re  Raymond.  21  Hun   (N. 
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has  been  held  that  where  a  contractor  procures  the  contract  by  corrup- 
tion of  a  city  ofScer  a  taxpayer  may  enjoin  its  execution.^'^  The  right 
to  reject  all  bids  is  usually  reserved,  and  the  city,  if  it  is  deemed  for 
the  best  interest  of  the  public,  may  reject  them  and  readvertise.^^  If 
the  lowest  bidder  fails  to  qualify  it  seems  that  the  city  cannot  release 
him  and  let  the  contract  to  the  next  lowest  bidder  without  readver- 
tising;^^  but  it  has  been  held,  on  the  other  hand,  that  where  the  con- 
tractor has  abandoned  the  work  after  doing  a  material  portion  of  it, 
the  city  may  have  it  completed  without  readvertising,^*  and  that  a  city, 
having  rejected  all  bids,  may  reconsider  its  action  and  let  the  contract 
to  the  original  lowest  bidder  without  readvertising.^^  Much,  however, 
depends  upon  the  governing  statute  in  each  particular  case. 

§  631.   Power  and  duty  to  let  contract. — As  shown  in  the  last  pre- 
ceding chapter,  necessary  incidents  are  included  in  or  with  the  general 


Y.)  229;  Weston  v.  City  of  Syra- 
cuse, 158  N.  Y.  274,  53  N.  E.  12,  70 
Am.  St.  472,  43  L.  R.  A.  678;  In  re 
Livingston,  121  N.  Y.  94,  24  N.  E. 
290;  Capron  v.  Hitchcock,  98  Cal. 
427,  33  Pac.  431;  City  of  Northport 
V.  Northport  Townsite  Co.,  27 
Wash.  543,  68  Pac.  204;  People  v. 
Overyssel  Tp.,  11  Mich.  222;  Com- 
monwealth V.  De  Camp,  177  Pa.  St. 
112,  35  Atl.  601;  Foster  v.  City  of 
Cape  May,  60  N.  J.  L.  78,  36  Atl. 
1089;  Santa  Ana  Water  Co.  v.  San 
Buenaventura,  65  Fed.  323;  City  of 
Flndlay  v.  Pertz,  66  Fed.  427,  13  C. 
C.  A.  559,  29  L.  R.  A.  188.  As  to 
the  effect  of  fraudulent  combination 
or  collusion,  see  Bradley  v.  Bartlett, 
56  Cal.  350;  Mason  v.  City  of  Des 
Moines,  108  Iowa  658,  79  N.  W.  389; 
Pleasants  v.  City  of  Shreveport,  110 
La.  1046,  35  So.  283;  Nelson  v. 
Mayor  of  New  York,  5'  N.  Y.  S.  688; 
Atcheson  v.  Mallon,  43  N.  Y.  147,  3 
Am.  Rep.  678;  People  v.  Stephens, 
71  N.  Y.  527,  558:  Prady  v.  Bartlett, 
56  Cal.  350;  Board  of  Com'rs  v.  Ver- 
barg,  63  Ind.  107;  Dixon  v.  City  of 
Detroit,  86  Mich.  516,  49  N.  W.  628; 
Hannah  v,  Fife,  27  Mich.  172.  But 
compare  Duncan  v.  Ramish,  142 
Cal.  686,  76  Pac.  661;  Barber  As- 
phalt Pav.  Co.  v.  Field,  188  Mo.  182, 
86  S.  W.  860. 

"McMillan  v.  City  of  Fond  du 
Lac,  139  Wis.  367,  120  N.  W.  240.  Sed 
also,  Maguire  v.  Smock,  42  Ind.  1, 


13  Am.  Rep.  353.  And  where  the 
council  awarded  the  contract  to  a 
bidder  and  totally  ignored  two  lower 
bids  without  any  plausible  reason 
whatever,  the  court  held  that  the 
award  would  be  set  aside  at  the  suit 
of  taxpayers  as  an  abuse  of  discre- 
tion. Fourney  v.  Town  of  Franklin, 
—  La.  Ann.  — ,  52  So.  249. 

"Walsh  V.  Mayor  of  New  York, 
113  N.  Y.  142,  20  N.  E.  825;  Amer- 
ican Artificial  &c.  Co.  v.  Wagner, 
139  Pa.  St.  623,  21  Atl.  160;  Kelly 
V.  City  of  Chicago,  62  111.  279; 
Keogh  V.  Wilmington,  4  Del.  Ch. 
491;  State  v.  Shelby  County  Com'rs, 
36  Ohio  St.  326. 

"Twiss  V.  Port  Huron,  63  Mich. 
528,  30  N.  W.  177.  See  also,  Dickin- 
son V.  City  of  Poughkeepsie,  75  N. 
Y.  65;  Mitchell  v.  City  of  Milwau- 
kee, 18  Wis.  92.  Contra,  Gibson  v. 
Owens,  115  Mo.  258,  21  S.  W.  1107; 
Boren  v.  Darke  County  Com'rs,  21 
Ohio  St.  311  (under  Ohio  statute). 

"In  re  Leeds,  53  N.  Y.  400;  Bass 
Foundry  &c.  Works  v.  Board,  115 
Ind.  234,  17  N.  E.  593.  See  "also, 
Brevoort  v.  City  of  Detroit,  24  Mich. 
322;.  Worthington  v.  Boston,  152  U. 
S.  695,  38  L.  ed.  603,  14  Sup.  Ct. 
737;  Gibson  v.  Owens,  115  Mo.  258, 
21  S.  W.  1107;  McChesney  v.  Syra- 
cuse, 22  N.  Y.  S.  507. 

"  Ross  V.  Stackhouse,  114  Ind.  200, 
16  N.  E.  501;  McClain  v.  McICisson. 
15  Ohio  C.  C.  517. 
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authority  to  improTe.  Under  this  rule  it  has  often  been  held  that 
cities  have  power  to  let  contracts  for  street  improvements  and  the 
like.^°  In  many  instances  statutes  require  improvements  to  be  made 
under  contract,  and,  in  most  of  such  cases  competitive  bidding  is  also 
required.^'  But  in  the  absence  of  any  such  statutory  provision,  a 
municipality  may  usually  do  the  work  by  its  own  officers  and  employes, 
and  may  purchase  the  necessary  material  and  employ  men  by  the  day.^' 
Under  many  of  the  statutes  repairs  or  improvements  may  be  so  made  up 
to  a  certain  amount,  while  above  the  designated  amount  the  work  must 
be  done  by  contract  let  on  competitive  bidding;^^  Even  authority  to 
have  the  work  done  by  contract  does  not  necessarily  require  it  to  be 
so  done;^°  and  a  statute  requiring  public  improvements  to  be  con- 


"  Heath  v.  Manson,  147  Cal.  694, 
82  Pac.  331;  Jones  v.  Holzapfel,  11 
Okla.  405,  68  Pac.  511;  Bliss  v. 
Kraus,  16  Ohio  St.  54;  City  of  Phila- 
delphia V.  Wister,  35  Pa.  St.  427; 
City  of  Galveston  v.  Heard,  54  Tex. 
420;  Hitchcock  v.  City  of  Galveston, 
96  U.  S.  341,  24  L.  ed.  659.  See  also. 
City  of  Greenville  v.  Greenville 
Waterworks  Co.,  125  Ala.  625,  27  So. 
764;  Webb  Granite  &c.  Co.  v. 
Worcester,  187  Mass.  385,  73  N.  E. 
639;  City  of  Carthage  v.  Cowglll  &c. 
Mill  Co.,  156  Mo.  620,  57  S.  W.  1008; 
Seaboard  Nat.  Bank  v.  Woesten,  147 
Mo.  467,  48  S.  W.  939,  48  L.  R.  A. 
279;  Cunningham  v.  City  of  Cleve- 
land, 98  Fed.  657,  39  C.  C.  A.  211. 

"As  already  intimated,  such  pro- 
visions are  usually  mandatory. 
Inge  V.  Board  of  Public  Works,  135 
Ala.  187,  33  So.  678,  93  Am.  St.  20; 
Flickinger  v.  Fay,  119  Cal.  590,  51 
Pac.  855;  Anderson  v.  Fuller,  51 
Fla.  380,  41  So.  684,  120  Am.  St.  170, 
6  L.  R.  A.  (N.  S.)  102  6n;  Siegel  v. 
City  of  Chicago,  223  111.  428,  79  N. 
E.  280;  City  of  Elsberry  v.  Black, 
120  Mo.  App.  20,  96  S.  W.  256; 
Loucheim  v.  City  of  Philadelphia, 
218  Pa.  100,  66  Atl.  1121;  Ardray 
V.  City  of  Dallas,  13  Tex.  Civ.  App. 
442,  35  S.  W.  726;  Moran  v.  Thomp- 
son, 20  Wash.  525,  56  Pac.  29. 

"  Scott  V.  Stringley,  132  Ind.  378, 
31  N.  E.  953;  City  of  Monroe  v. 
Johnson,  106  La.  350,  30  So.  840; 
In  Matter  of  Petition  of  Trustees  of 
Leake  &c.  Orphan  Home,  92  N.  Y. 


116;  City  of  Philadelphia  v.  Burgin, 
50  Pa.  St.  539;  Town  of  Turnwater 
V.  Pix,  18  Wash.  153,  51  Pac.  353. 
See  also,  Geiger  v.  Filor,  8  Fla.  325; 
People  V.  Peyton,  214  111.  376,  73 
N.  E.  768;  Home  Building  &c.  Co. 
V.  City  of  Roanoke,  91  Va.  52,  20  S. 
E.  895,  27  L.  R.  A.  551.  In  other 
words,  it  is  not  obliged  to  advertise 
and  let  contracts  on  competitive  bid- 
ding unless  the  statute  requires  it. 
See  also.  City  of  Denver  v.  Camp- 
bell, 83  Colo.  162,  80  Pac.  142;  Yeo- 
mans  v.  Riddle,  84  Iowa  147,  50  N. 
W.  886;  In  re  Knaust,  101  N.  Y.  188, 
4  N.  B.  338;  Tarentum  Borough  v. 
Moorhead,  26  Pa.  Super.  Ct.  273. 

"  See  City  Improvement  Co.  v. 
Broderick,  125  Cal.  139,  57  Pac.  776; 
Town  of  Clay  City  v.  Bryson,  30 
Ind.  App.  490,  66  N.  E.  498;  In  re 
Weil,  83  N.  Y.  543;  In  re  Blodgett, 
91  N.  Y.  117;  In  re  Robbins,  82  N. 
Y.  131;  In  re  Newton,  19  Hun  (N. 
Y.)  470;  Matter  of  New  York  Pres- 
bytery, 9  Daly  (N.  Y.)  116,  and  nu- 
merous cases  hereinafter  referred 
to.  Compare  State  v.  Wallschlaeger, 
137  Wis.  136,  118  N.  W.  643. 

=°  Stiewel  v.  Fencing  Dist.,  71  Ark. 
17,  70  S.  W.  308,  71  S.  W.  247.  See 
also.  Town  of  Turnwater  v.  Pix,  18 
Wash.  153,  51  Pac.  353;  Home  Build- 
ing &c.  Co.  V.  Roanoke,  91  Va.  52,  20 
S.  E.  895,  27  L.  R.  A.  561.  And  a 
statute  providing  that  all  city  im- 
provements at  the  expense  of  the 
city  shall  be  let  by  contract  to  the 
lowest    and   best   bidder   has   been 
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stmcted  under  competitive  contract  has  been  held  not  to  apply  to  an 
improvement  already  begun  under  another  statute."  But,  under  a 
statute  requiring  a  city  to  let  contracts  by  advertisement  and  to  con- 
struct the  work  itself  if  there  are  no  bidders,  the  city  has  no  right  in 
the  absence  of  bidders  to  contract  without  advertisement.^^  So,  where 
the  statute  authorizes  the  city  council  by  a  specified  majority  to  dis- 
pense with  the  letting  of  contracts,  it  has  been  held  that  this  power 
can  only  be  exercised  specifically  and  cannot  be  delegated  generally  to 
other  public  officials  to  do  as  they  may  deem  expedient.^^  A  require- 
ment of  competitive  bidding  should  not  be  extended  beyond  the  clear 
implication  of  the  statute,^*  but  it  applies  to  whatever  is  fairly  in- 
cluded." 

§  632.  Competitive  bidding. — There  cannot  well  be  competitive 
bidding  where  each  bidder  is  left  to  prepare  his  own  plans  and  speci- 
fieations,^^  nor,  on  the  other  hand,  where  an  artificial  monopoly  is  un- 
necessarily created  by  the  municipal  authorities  by  specifying  material 
of  a  certain  manufacture,  or  the  like,  which  could  otherwise  have  been 
obtained  from  others.^'    So,  an  advertisement  or  proposal  which  con- 


held  not  to  apply  to  work  done  at 
the  expense  of  abutting  property 
owners.  Kansas  City  Transfer  Co. 
V.  Hullng,  22  Mo.  App.  654. 

='  Tripler  v.  City  of  New  York,  125 
N.  Y.  617,  26  N.  B.  721;  Smith  v. 
City  of  New  York,  82  Hun  (N.  Y.) 
570,  31  N.  Y.  S.  783.  But  compare 
In  re  Blodgett,  91  N.  Y.  117. 

""City  of  Elsberry  v.  Black,  120 
Mo.  App.  20,  96  S.  "W.  256. 

"^  In  re  Emigrant  Industrial  Sav. 
Bank,  75  N.  Y.  388.  See  also.  Bow- 
ditch  V.  City  of  Boston,  168  Mass. 
239,  46  N.  E.  1026;  Warren  v.  City 
of  Boston,  181  Mass.  6,  62  N.  B.  951. 

"•Kundinger  v.  City  of  Saginaw, 
132  Mich.  395,  93  N.  W.  914;  Brady 
V.  New  York,  112  N.  Y.  480,  20  N.  B. 
390,  2  L.  R.  A.  751;  Walsh  v.  City  of 
Columbus,  36  Ohio  St.  160. 

"  See  City  of  Chicago  v.  Haureddy, 
211  111.  24,  71  N.  E.  834;  Chippewa 
Bridge  Co.  v.  City  of  Durand,  122 
Wis.  85,  99  N.  W.  603,  106  Am.  St. 
931. 

™Fones  Hardware  Co.  v.  Erb,  54 
Ark.  645,  17  S.  W.  7,  13  L.  R.  A. 
353n;  City  of  Independence  v.  Nagle, 


134  Mo.  App.  601,  114  S.  W.  1129; 
Fairbanks  &c.  Co.  v.  City  of  North 
Bend,  68  Neb.  560,  94  N.  W.  537; 
Mazet  V.  City  of  Pittsburg,  137  Pa. 
St.  548,  20  Atl.  693;  Ricketson  v. 
City  of  Milwaukee,  105  Wis.  591,  81 
N.  W.  864,  47  L.  R.  A.  685.  But  it 
has  been  held  that  each  bidder  may 
be  required  to  submit  specimens  of 
his  material.  City  of  Chicago  v. 
Singer,  202  111.  75,  66  N.  E.  874.  And 
explanations  of  his  system  or  plans. 
Packard  v.  Hayes,  94  Md.  233,  51 
Atl.  32;  Ampt  v.  City  of  Cincinnati, 
8  Ohio  S.  &  C.  PI.  Dec.  624,  6  Ohio 
N.  P.  208. 

"  Curtice  v.  Schmidt,  202  Mo.  7Q3, 
101  S.  W.  61;  Taylor  v.  Schroeder, 
130  Mo.  App.  483,  110  S.  W.  26; 
Schoenberg  v.  Field,  95  Mo.  App. 
241,  68  S.  W.  945;  Smith  v.  Syracuse 
Imp.  Co.,  161  N.  Y.  484,  55  N.  B. 
1077;  Larned  v.  City  of  Syracuse, 
44  N.  Y.  S.  857.  See  also.  National 
Surety  Co.  v.  Kansas  &c.  Co.,  73 
Kan.  196,  84  Pac.  1034.  But  com- 
pare Muff  V.  Cameron,  134  Mo.  App. 
607,  114  S.  W.  1125,  1126,  117  S.  W. 
116.     There  is  a  clear  distinction. 
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tains  illegal  or  unauthorized  conditions  and  requirements  that  will 
necessarily  and  illegally  increase  the  cost  of  the  work  has  been  held  not 
to  he  a  compliance  with  a  statute  providing  for  letting  the  contract  to 
the  lowest  bidder.^'  And  a  material  change  in  the  work  after  the 
receipt  of  bids  has  been  held  a  violation  of  the  statute.^*  The  improve- 
ment should  be  described  with  suflScient  accuracy  and  definiteness  to 
enable  the  bidders  to  know  what  they  are  bidding  on  and  the  mu- 
nicipal authorities  to  determine  who  is  the  lowest  bidder,  and  furnish 
a  proper  basis  for  competition.^"  But  there  is  conflict  among  the 
decisions  as  to  just  how  definite  and  specific  the  description  must  be, 
and  as  to  whether  the  material  must  be  determined  in  advance  and 
definitely  stated.  In  some  jurisdictions  it  has  been  held  that  the  ma- 
terial must  be  selected  and  specified  in  advance,^^  but  in  others  it  has 


we  think,  between  such  cases  and 
those  in  which  there  is  a  natural 
and  unavoidable  monopoly.  That 
question  will,  however,  be  consid- 
ered in  another  chapter  in  discuss- 
ing the  right  to  designate  a  patented 
pavement  material  or  process. 

=»  Anderson  v.  Fuller,  51  Fla.  380, 
41  So.  684,  120  Am.  St.  170,  6  L.  R. 
A.  (N.  S.)  1026n.  But  in  Allen  v. 
Rogers,  20  Mo.  App.  290,  a  provision 
that  the  contractor  should  do  such 
extra  work  as  the  street  commis- 
sioner should  direct  was  held  not 
to  invalidate  the  contract.  Compare 
also.  Capital  City  Brick  Co.  v.  City 
of  Des  Moines,  —  Iowa  — ,  127  N.  W. 
66. 

»  Mohr  V.  City  of  Chicago,  114  111. 
App.  283.  But  see  Ottumwa  Brick 
Construction  Co.  v.  Ainley,  109 
Iowa  386,  80  N.  W.  510.  See  also 
Gage  v.  New  York,  110  App.  Div.  (N. 
Y.)  403,  97  N.  Y.  S.  157.  So,  a  con- 
tract containing  substantial  provi- 
sions beneficial  to  the  contractor, 
not  included  in  the  specifications 
has  been  held  illegal.  Diamond  v. 
City  of  Mankato,  89  Minn.  48,  93  N. 
W.  911,  61  L.  R.  A.  448.  See  also, 
Ely  V.  City  of  Grand  Rapids,  84 
Mich.  336,  47  N.  W.  447;  Hedge  v. 
City  of  Des  Moines,  141  Iowa  4,  119 
N.  W.  276. 

'"Fones  Hardware  Co.  v.  Erb,  54 
Ark.  645,  17  S.  W.  7,  13  L.  R.  A. 
353n;  Piedmont  Pav.  Co.  v.  Allman, 


136   Cal.   88,  68  Pac.  493;    Wells  v. 
Burnham,  20  Wis.  112. 

^  Piedmont  Pav.  Co.  v.  Allman,  136 
Cal.  88,  68  Pac.  493;  City  of  BlufE- 
ton  V.  Miller,  33  Ind.  App.  521,  70 
N.  B.  989;  Coggeshall  v.  City  of  Des 
Moines,  78  Iowa  235,  41  N.  W.  617, 
42  N.  W.  650.  See  also  Mazet  v.  City 
of  Pittsburg,  137  Pa.  St.  548,  20  Atl. 
693.  And  as  tending  somewhat  in 
the  same  direction,  or  at  least  re- 
quiring definite  specifications,  see 
Littler  v.  Jayne,  124  111.  123,  16  N. 
E.  374,  376;  Windsor  v.  City  of  Des 
Moines,  101  Iowa  343,  70  N.  W.  214; 
Packard  v.  Hayes,  94  Md.  233,  51 
Atl.  32.  See  also.  Browning  v.  Board 
of  Chosen  Freeholders  of  Bergen 
County,  —  N.  J.  — ,  76  Atl.  1054.  In 
Coggeshall  v.  City  of  Des  Moines, 
78  Iowa  235,  41  N.  W.  617,  618, 
which  is,  perhaps,  the  leading  case 
upon  this  side  of  the  question, 
the  court  said:  "The  manifest 
object  of  the  provision  is  to  secure 
definite  bids  for  a  particular  kind 
of  work,  and  that  object  can  be  ac- 
complished only  by  determining  in 
advance  the  character  of  the  work, 
and  the  material  of  which  it  shall 
be  composed;  'and  the  power  of  the 
council  to  contract  for  the  work  is 
dependent  on  whether  they  have 
procured  bids  for  doing  it  of  the 
character  and  in  the  manner  re- 
quired by  the  statute.  *  *  *  The 
question  as  to  which  kind  should  be 
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been  held  that  several  different  kinds  may  be  designated  and  bids  re- 
ceived upon  all  of  them,  leaving  the  final  selection  to  be  made  after  the 
receipt  of  bids.^^  The  legislature  could  doubtless  settle  the  question  by 
selecting  either  mode  and  specifically  providing  for  it.  Indeed,  some 
statutes  have  specific  provisions  upon  the  subject,  the  tendency  of 
recent  legislation  being  in  favor  of  bidding  on  several  kinds  of  mate- 
rial, or  the  like,  and  leaving  the  final  selection  to  be  made  afterwards. 
But  the  difficulty  arises  where,  as  in  most  states,  there  is  merely  a 
general  provision  requiring  contracts  to  be  let  to  the  lowest  or  best 
bidder,  although  even  then,  there  are  other  provisions  in  some  of  such 


adopted  was  left  to  be  determined 
upon  a  comparison,  not  only  of  the 
prices  bid,  but  of  the  merits  of  the 
different  kinds  of  pavements  upon 
which  bids  should  be  made.  It  may 
be  that  combinations  among  bid- 
ders, or  collusions  between  them 
and  the  council,  would  be  as  effec- 
tually prevented,  and  fair  competi- 
tion secured,  by  that  as  by  any  other 
plan  that  could  be  adopted.  But  it 
is  a  sufficient  answer  to  all  that  was 
said  In  argument  by  counsel  on  that 
question  to  say  that  the  statute 
leaves  to  the  council  no  discretion 
as  to  the  course  which  shall  be  pur- 
sued; and  It  needs  neither  argu- 
ment nor  the  citation  of  authorities 
to  prove  that  when  the  citizen  is 
sought  to  be  charged  with  the  cost 
of  works  of  public  Improvement 
from  which  he  derives  but  little 
benefit  or  advantage,  except  such  as 
are  shared  by  the  members  of  the 
public  generally,  the  power  must  be 
exercised  strictly  In  the  manner 
prescribed  by  law." 

"^Ex  parte.  City  of  Paducah  (Ky.), 
89  S.  W.  302,  28  Ky.  L.  412;  Barber 
Asphalt  Pav.  Co.  v.  Garr,  115  Ky. 
334,  73  S.  W.  1106,  24  Ky.  L.  2227; 
Attorney  General  v.  Detroit,  26 
Mich.  263;  City  of  Detroit  v.  Wayne 
County  Cir.  Judge,  79  Mich.  384,  44 
N.  W.  622;  Emmert  v.  City  of  Elyrla, 
74  Ohio  St.  185,  78  N.  B.  269.  See 
also,  Jacksonville  R.  Co.  v.  City  of 
Jacksonville,  114  111.  562,  2  N.  B. 
478;  City  of  Connersvllle  v.  Merrill, 
14  Ind.  App.  303,  42  N.  E.  1112;  War- 
ren Bros.  Co.  v.  City  of  New  York, 
190  N.  Y.  297,  83  N.  E.  59;   Rose  v. 


Low,  85  App.  Dlv.  (N.  Y.)  461,  83  N. 
Y.  S.  598;  Ampt  v.  City  of  Cincin- 
nati, 8  Ohio  S.  &  C.  PI.  Dec.  624,  6 
Ohio  N.  P.  208.  The  case  of  Attorney 
General  v.  Detroit,  26  Mich.  263,  12 
Am.  L.  Reg.  (N.  S.)  149,  is  a  leading 
case  upon  this  side  of  the  question. 
Judge  Cooley  wrote  the  opinion,  and 
after  saying  that  as  the  statute  did 
not  prescribe  the  exact  mode,  much^ 
ought  to  be  left  to  the  local  author- 
ities to  determine  the  best  mode  in 
each  Instance,  he  also  answered 
the  contention  that  there  was  more 
likelihood  of  favoritism  or  fraud  In 
this  mode  and  showed  that  the  con- 
trary seems  to  be  true  and  that  In 
some  Instances  at  least  it  gives  the 
widest  competition  and  the  best  re- 
sults. He  then  proceeds  as  follows: 
"When  bids  are  thus  called  for,  all 
bidders  for  a  particular  kind  of 
pavement  are  bidders  against  all 
others.  In  a  certain  sense,  but  are 
also  bidders  against  each  other  In  a 
more  particular  sense.  It  would  be 
the  duty  of  the  council,  when  all 
bids  were  in,  to  examine  all  and  to 
select  the  kind  of  pavement  for 
which  the  bids,  all  things  consid- 
ered, were  relatively  the  lowest. 
They  might  thus,  perhaps,  reject  the 
kind  they  would  have  preferred  In 
advance,  but  for  which  they  find  all 
bids  exorbitant,  and  determine  upon 
another,  because,  In  their  opinion, 
the  offers  made  for  It  are  more  sat- 
isfactory. But  when  the  kind  Is  se- 
lected they  have  no  discretion  to  be 
exercised  in  a  choice  between  re- 
sponsible bidders." 
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statutes  that  are  influential  in  determining  the  question.  We  are 
inclined  to  think  that,  where  plans  and  specifications  have  been 
adopted  and  are  on  file  for  each  of  several  materials  or  kinds  of  mate- 
rial, bids  may  be  invited  for  each  and  all  and  there  may  be,  and  is 
likely  to  be,  just  as  fuU  competition  as  to  each  one  as  if  that  alone 
were  called  for,  and  that  even  broader  competition  results,  as  a  whole, 
and  the  authorities  can  better  determine  what  is  most  advantageous 
and  best  by  comparison  after  bids  upon  all  are  thus  received.  In  some 
jurisdictions  it  has  been  held  proper  or  permissible  to  fix  the  price  at 
a  certaia  rate  per  unit  of  quantity,  or  the  like  f^  but  ia  New  York  this 
has  been  held  improper,'*  although  even  there  it  has  been  held  that  the 
municipality  may  fix  the  ratio  between  the  prices  of  different  work.'^ 
The  price  on  certain  parts  of  the  work  cannot  be  arbitrarily  fixed,  as  a 
general  rule,  at  least,  thus  withdrawing  that  much  from  competition, 
where  the  statute  requires  competition  as  to  the  whole  work.'*  It  has 
also  been  held  that  a  bid  of  a  lump  sum  for  several  different  and  sepa- 
rate improvements  is  not  good  and  cannot  well  be  the  basis  of  a  valid 
contract  because  the  cost  of  each  one,  in  such  a  case,  is  not  determined 
by  competitive  bidding  as  the  statute  requires.'^ 

§  633.  Advertising  and  giving  notice. — ^If  the  statute  prescribes  the 
manner  and  length  of  time  for  which  advertisement  shall  be  made  or 
notice  given,  it  should,  of  course,  be  complied  with.'*  But  some  of  the 
statutes  simply  provide  in  general  terms  for  letting  the  contract  to 
the  best  or  lowest  bidder.  In  such  cases  it  is  frequently  provided  by 
ordinance  that  the  board  of  public  works  or  other  designated  official 
shall  advertise  or  give  notice  of  the  proposed  letting  of  the  contract 

==866   Cady  v.  City  of  San   Ber-  State  v.  City  of  Paterson,  36  N.  J. 

nardlno,   153   Cal.   24,   94  Pac.   242;  L.  159.   See  also  Frame  v.  Felix,  167 

Dickey  v.  Porter,  203  Mo.  1,  101  S.  Pa.  St.  47,  31  Atl.  375,  27  L.  R.  A. 

W.  586  (at  least  where  it  is  impossi-  802. 

ble   to   determine   the   quantity   in  "People  v.  City  of  Kingston,  189 

advance).  N.  Y.  66,  81  N.  E.  557. 

"  Brady  v.  Mayor  &c.  of  New  York,  ^  See    City    Improvement    Co!    v. 

20  N.  Y.  312.   See  also,  In  re  Eager,  Broderick,  125  Cal.  139,  57  Pac.  776; 

46  N.  Y.  100.     Compare  SchiefCelin  Fllcklnger  v.  Fay,  119  Cal.  590,  51 

V.  City  of  New  York,  65  Misc.  609,  Pac.  855;   Himmelmann  v.  Cohn,  49 

122  N.  Y.  S.  502.  Cal.  285;  Comstock  v.  City  of  Eagle 

»=  In  re,  Marsh,  83  N.  Y.  431.  Grove,  133  Iowa  589,  111  N.  W.  51; 
,=»In  re,  Pelton,  85  N.  Y.  651;  Mu-  Bennett  v.  City  of  Emmetsburg,  138 
tual  Life  Ins.  Co.  v.  Mayor  &c.  of  Iowa  67,  115  N.  W.  582;  City  of  In- 
New  York,  144  N.  Y.  494,  39  N.  E.  dianapolis  v.  Imberry,  17  Ind.  175; 
386  (holding,  however,  that  the  en-  In  re,  Pennie,  45  Hun  (N.  Y.)  391; 
tire  assessment  was  not  vitiated);  Steese  v.  Oviatt,  24  Ohio  St.  248. 
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in  a  certain  manner  and  for  a  certain  xirae,  and  such  requirement  must 
be  substantially  followed.'"'  But  where  a  statute  provided  for  publica- 
tion in  one  newspaper,  it  was  held  sufficient  to  so  make  such  publication 
although  the  ordinance  provided  for  publication  in  two  newspapers.*" 
Generally,  it  may  be  stated  that  the  advertisement  or  proposal  should 
indicate  the  contract  to  be  let,  and  the  time,  with  sufficient  fullness 
and  particularity,  that  it  should  be  published  in  the  manner  and  for 
the  time  required  by  statute  or  lawful  ordinance,  and  that  it  should 
invite  and  not  repel  competition.*^  Questions  sometimes  arise  as  to 
the  proper  construction  of  a  statute  or  an  ordinance  providing  for 
publication  or  notice  a  certain  number  of  times  or  for  a  certain  number 
of  days  or  weeks,  but  the  construction  in  such  cases  is  the  same  as  in 
other  cases  under  statutes  containing  similar  provisions.*^  As  already 
indicated,  the  notice  should  give  such  information  as  will  inform 
bidders  and  invite  competition,  specifying  so  far  as  necessary  the 
character  and  amount  of  the  work  and  the  terms  of  the  contract  to 
be  let.*^   But  it  may  be  aided  by  a  reference  to  plans  and  specifica- 


^Almeda  Macadamizing  Co.  v. 
Huff,  57  Cal.  331;  Kretsoh  v.  Helm, 
45  Ind.  438;  Taber  v.  Ferguson,  109 
Ind.  227,  9  N.  E.  72S;  City  of  Balti- 
more v.  Johnson,  62  Md.  225;  Keane 
v.  Cushing,  15  Mo.  App.  96.  But  this 
last  case  has  been  disapproved  In 
part  by  City  of  Springfield  v. 
Weaver,  137  Mo.  650,  37  S.  W.  509, 
39  S.  "W.  276,  holding  that  bids 
may  be  advertised  for  and  accepted 
before  the  improvement  ordinance 
is  passed  If  the  Improvement  con- 
tracted for  is  the  same. 

"  City  of  Connersville  v.  Merrill, 
14  Ind.  App.  303,  42  N.  B.  1112. 

"  See  generally,  State  v.  King, 
109  La.  799,  33  So.  776;  Wilkins  v. 
City  of  Detroit,  46  Mich.  120,  8  N.  "W. 
701,  9  N.  W.  427;  Taylor  v.  Lambert- 
ville,  43  N.  J.  Eq.  107,  10  Atl.  809; 
Kay  V.  Monroe,  93  App.  Div.  (N.  Y.) 
484,  87  N.  Y.  S.  831;  Roach  v.  City 
of  Eugene,  23  Ore.  376,  31  Pac.  825. 
See  also.  Woodward  v.  Collett  (Ky.), 
48  S.  W.  164,  20  Ky.  L.  1066;  Yeakel 
V.  City  of  Lafayette,  48  Ind.  116. 

*^  The  following  cases  show  the 
construction  of  such  provisions  in 
improvement  statutes  and  ordi- 
nances. Notices  held  sufficient:  Com- 
stock  V.  City  of  Eagle  Grove,  133 


Iowa  589,  111  N.  W.  51;  Bozarth  v. 
McGilllcuddy,  19  Ind.  App.  26,  47 
N.  E.  397,  48  N.  E.  1042;  Shirk  v. 
Hupp,  167  Ind.  509,  78  N.  E.  242, 
79  N.  E.  490;  Carpenter  v.  City  of 
St.  Paul,  23  Minn.  232;  Clafton  v. 
Taylor,  49  Mo.  App.  117;  Roth  v. 
Forsee,  107  Mo.  App.  471,  81  S.  W. 
913.  Notices  were  held  not  to  be  suf- 
ficient in  Almeda  Macadamizing 
Co.  V.  Huff,  57  Cal.  331;  Hewes  v. 
Reis,  40  Cal.  255;  Brooks  v.  Satter- 
lee,  49  Cal.  289;  Sleese  v.  Oviatt,  24 
Ohio  St.  248;  In  re,  Pennie,  45  Hun 
(N.  Y.)  391.  See  also  Roth  v.  Hax, 
68  Mo.  App.  283;  Wilder  v.  City  of 
Cincinnati,  26  Ohio  St.  284.  In  Mi- 
chel v.  Taylor,  —  Mo.  App.  — ,  127 
S.  W.  949,  it  is  held  that  an  adver- 
tisement for  bids  must  be  for  seven 
full  days  under  a  statute  requiring 
not  less  than  one  week's  advertise- 
ment, that  this  Is  mandatory,  and 
that  a  failure  to  comply  with  it  Is 
fatal  and  no  recovery  can  be  had  on 
the  tax  bill. 

*'Jenney  v.  City  of  Des  Moines, 
103  Iowa  347,  72  N.  W.  550;  Owens 
v.  City  of  Marion,  127  Iowa  469,  103 
N.  W.  381;  City  of  Louisiana  v. 
Shaffner,  104  Mo.  App.  101,  78  S.  W. 
287;  Morley  v.  Weakley,  86  Mo.  451; 
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tions  on  file**  and,  under  most  statutes  it  is  not  required,  in  such  a 
ease,  to  contain  within  itself  full  details,  plans  and  specifications.  The 
time  within  which  the  work  must  be  completed  is  sometimes  expressly 
required  to  be  stated,*""  and  the  time  and  place  for  receiving  bids  should 
also  be  stated.*"  Questions  have  arisen  as  to  whether  there  must  be  a 
new  notice  or  a  readvertisement  in  some  instances.  The  answer  to 
such  questions  generally  depends  largely  upon  the  language  and  con- 
struction of  the  governing  statute  in  the  particular  case.*^  Where 
proper  notice  was  given  and  bids  were  dBly  received,  but  were  rejected 
at  the  time,  it  was  held  that  such  action  might  afterwards  be  recon- 
sidered, and  the  lowest  and  best  of  such  bids  accepted  without  re- 
advertisement.**  But,  under  some  statutes,  at  least,  where  a  contract 
is  duly  let  and  the  contractor  afterwards  makes  default  so  that  it 
becomes  necessary  to  re-let  the  contract,  it  is  necessary  to  readvertise.*^ 
The  notice  or  order  therefor  should  emanate  from  the  proper  author- 
ities f°  but  the  ordinance  is  not  usually  required  to  contain  a  provision 
for  such  notice,^^  and  ministerial  acts,  at  least,  in  carrying  out  the 
order  may  be  left  to  others.^"   Proof  of  the  publication  or  notice  is 


Tifft  v.  City  of  Buffalo,  25  App.  Div. 
(N.  Y.)  376,  49  N.  Y.  S.  489;  aff'd  In 
164  N.  Y.  605,  58  N.  B.  1093.  See 
also,  Richardson  v.  Mehler,  111  Ky. 
408,  63  S.  W.  957,  23  Ky.  L.  917,  and 
numerous  cases  heretofore  referred 
to  in  considering  competitive  bid- 
ding. 

"Stockton  V.  Clark,  53  Cal.  82; 
Bozarth  v.  McGillicuddy,  19  Ind. 
App.  26,  47  N.  E.  397,  48  N.  B.  1042; 
Owens  V.  City  of  Marion,  127  Iowa 
469,  103  N.  W.  381;  Arnold  v.  City 
of  Ft.  Dodge,  111  Iowa  152,  82  N. 
W.  495;  Clinton  v.  City  of  Portland, 
26  Ore.  410,  38  Pac.  407.  See  also, 
FuUerton  v.  City  of  Des  Moines,  — 
Iowa  — ,  126  N.  W.  159. 

"Osburn  v.  City  of  Lyons,  104 
Iowa  160,  73  N.  "W.  650;  Roach  v. 
City  of  Eugene,  23  Ore.  376,  31  Pac. 
825.  Under  some  statutes  there  must 
also  be  an  estimate  of  costs  stated. 
Brady  v.  New  York,  20  N.  Y.  S12. 

"Case  V.  Fowler,  65  Ind.  29;  Yea- 
kel  V.  City  of  Lafayette,  48  Ind.  116; 
Cass  Farm  Co.  v.  City  of  Detroit, 
124  Mich.  433,  83  N.  W.  108.  We  are 
not  here  considering  the  question  as 
to  whether,  under  all  circumstances, 
tbe  failure  to  state  the  time  and 


place,  or  the  like,  especially  if  it 
is  otherwise  shown,  would  be  fatal. 

'■'  See  and  compare  Ellis  v.  Wit- 
mer,  134  Cal.  249,  66  Pac.  301;  Meu- 
ser  V.  Risdon,  36  Cal.  239;  Beevort 
V.  City  of  Detroit,  24  Mich.  322;  In 
re,  Gardner,  6  Hun  (N.  Y.)  67;  Has- 
tings V.  Columbus,  42  Ohio  St.  585. 
See  also  §  630  (523). 

«  Ross  V.  Stackhouse,  114  Ind.  200, 
16  N.  E.  501;  Davies  v.  City  of  Sag- 
inaw, 87  Mich.  439,  49  N.  "W.  667. 

"Meuser  v.  Risdon,  36  Cal.  239; 
Guinotte  v.  EgelhofC,  64  Mo.  App. 
356.  But  compare.  In  re,  Leeds,  53 
N.  Y.  400;  Bass  Foundry  &c.  Work 
V.  Board,  115  Ind.  234,  17  N.  E.  593. 
And  see  generally,  §  630  (523). 

"Meuser  v.  Risdon,  36  Cal.  239; 
Bernteau  v.  City  of  Detroit,  41  Mich. 
116,  1  N.  W.  899.  See  also  Warren 
v.  Street  Com'rs  of  Boston,  181  Mass. 
6,  62  N.  E.  951. 

■^Bambrick  v.  Campbell,  37  Mo. 
App.  460;  City  of  Springfield  v. 
Weaver,  137  Mo.  650,  37  S.  W.  509, 
39  S.  W.  276. 

""■Belser  v.  Allman,  134  Cal.  399, 
66  Pac.  492;  Himmelman  v.  Byrne, 
41  Cal.  500. 
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often  made  by  affidavit,  but  in  the  absence  of  any  statute  requiring  it 
to  be  made  in  that  way,  it  has  been  held  that  the  fact  may  be  proved 
by  oral  evidence.''^  And  in  a  number  of  instances  presumptions  have 
been  made  in  favor  of  notice.'* 

§  634.  How  bids  should  be  made  and  received — Form  and  sub- 
stance.— Statutory  provisions,  if  any,  as  to  the  form  of  bids  should  be 
complied  with,  and  the  same  is  true,  ordinarily  at  least,  as  to  such 
provisions  in  ordinances.^'  The  bid  should  conform  to  the  terms  of 
the  proposal.  Thus,  if  bids  are  invited  for  an  entire  improvement,  a 
bid  for  only  a  part  of  it  may  be  disregarded.'"  So,  if  it  fails  to  comply 
with  a  requirement  that  all  bids  shall  be  signed  and  certified,  or  ac- 
companied by  an  affidavit,  or  the  like,  it  may  be  rejected  for  that 
reason.'^  And  the  same  is  true  where  a  bid  is  not  accompanied  by 
samples  or  explanations  legally  required.'*  The  name  of  the  bidder  • 
should,  of  course,  be  stated,  and  it  has  been  held  that  on  a  bid  by  a 
firm  the  contract  cannot  be  let  to  an  individual  member  of  the  firm.'" 
Acceptance  of  a  bid  which  contains  no  agreement  to  perform  the  work 
according  to  the  specifications  has  been  held  not  to  constitute  a  valid 
and  binding  contract,""  but,  we  think  there  may  be  a  contract,  in  some  ' 

"City  of  Nevada  v.  Morris,  43  Mo.  Y.  S.  345;   Strack  v.  Battermann,  18 

App.  586.  Ohio  Clrc.  Ct.  36,  9  Ohio  Clrc.  Dec. 

"  See    Hlmmelman    v.    Carpenter,  862. 
47  Cal.  42;   Spaulding  v.  Baxter,  25        "'Kundinger  v.   City  of  Saginaw, 
Ind.  App.  485,  58  N.  E.  551;   City  of  132  Mich.  395,  93  N.  W.  914;   More- 
Marshall  v.  Rainey,  78  Mo.  App.  416.  land  v.  City  of  Passaic,  63  N.  J.  L. 

==See  City  of  Stockton  v.  Creanor,  208,  42  Atl.  1058;   Dlxey  v.  Atlantic 

45   Cal.   643;    County   of   Leflore   v.  City,   71   N.  J.  L.  120,   58  Atl.   370. 

Cannon,  81  Miss.  334,  33  So.  81;   In  See  also,  Berghoffen  v.   New  York, 

re.  Marsh,  83  N.  Y.  431;    People  v.  31   Misc.    (N.  Y.)    205,   64   N.  Y.   S. 

Croton    Aqueduct    Board,    26    Barb.  1082;    State  v.   Nlernan,   8   Ohio   S. 

(N.   Y.)    240.     See   also   Bosekar   v.  &  C.  PI.  Dec.  662,  6  Ohio  N.  P.  419. 

Board  of  Com'rs  of  Wabash  County,  See  also,  Milner  v.  City  of  Trenton, 

88  Ind.  267.  —  N.  J.  — ,  75  Atl.  939.  But  see  as  to 

"Stimson  v.  Hanley,  151  Cal.  379,  waiver.  Case  v.  City  of  Trenton  (N. 

90  Pac.  945.    And  so,  on  the  other  J.),  68  Atl.  57. 

hand,  if  the  ordinance  requires  a  bid        "^  Whitney  v.   Village   of  Hudson,  , 

on   each  block   separately,   and  the  69  Mich.  189,  37  N.  W.  184.  See  also! 

bid  is  not  in  accordance  therewith,  Williams  v.  Bergin,  129  Cal.  461,  62 

but  Is  only  for  the  entire  improve-  Pac.  59. 

ment  in  a  lump  sum,  or  even  at  so        «» Overshiner  v.  Jones,  66  Ind.  452. 

much  a  yard.  City  of  Stockton  v.  See  also  Colorado  Pav.  Co.  v.  Mur- 

Creanor,   45  Cal.   643.  phy,  78  Fed.  28,  23  C.  C.  A.  631,  37 

"  Williams  v.  Bergin,  129  Cal.  461,  L.  R.  A.  630.  In  the  Indiana  case  an 
62  Pac.  59;  Flinn  v.  Strauss,  4  Cal.  influential  consideration  was  that 
App.  245,  87  Pac.  414;  Matter  of  the  statute  required  the  entire  con- 
Clamp,  33  Misc..  (N.  Y.)  250,  68  N.  tract  to  be  in  writing. 
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instances  at  least,  -without  such  an  express  written  agreement,  and  it 
has  been  held  that  a  bid  is  not  necessarily  defective  because  it  does  not 
separate  the  part  of  the  work  to  be  paid  for  by  the  city  from  that  to 
be  paid  for  by  abutting  property  owners.*^  So,  mere  slight  and  harm- 
less technical  informalities  or  irregularities  ought  not  to  vitiate  a  bid.°^ 
Bids  should  not  be  prematurely  opened  and  acted  upon,*^  and  they 
should  be  received  and  acted  upon  as  required  by  statute."* 

§  635.  (524)  Deposits  guarantying  good  faith. — A  preliminary  de- 
posit is  usually  required  to  be  made  by  all  bidders  to  guaranty  good 
faith.^^  If  a  bidder  fails  to  qualify  after  he  is  awarded  the  contract, 
his  deposit  may  usually  be  forfeited,  but  it  cannot  be  forfeited  for  his 
failure  to  execute  a  contract  and  bond  containing  conditions  more  bur- 
densome than  the  plans  and  specifications  upon  which  he  bid,  and  not 
in  accordance  with  his  bid.""  So,  where  the  proceedings  are  not  legal,  a 
forfeiture  is  not  authorized  if  he  fails  to  execute  a  contract  on  that 
account."'  In  a  recent  case  the  bid  was  materially  changed  after  the 
time  for  receiving  bids  had  expired,  and  the  court  held  that  as  this 
must  be  regarded  as  a  new  bid  which  could  not  legally  be  made  the 


"Beniteau  v.  City  of  Detroit,  41 
Mich.  116,  1  N.  W.  899. 

»"Faist  V.  City  of  Hoboken,  72  N. 
J.  L.  361,  60  Atl.  1120. 

°°  See  Yeakel  v.  City  of  Lafayette, 
48  Ind.  116;  Lillenthal  v.  City  of 
Yonkers,  6  App.  DIv.  (N.  Y.)  138,  39 
N.  Y.  S.  1037;  People  v.  Yonkers,  39 
Barb.  (N.  Y.)  266.  (Must  be  on  day 
named  or  at  properly  adjourned 
meeting,  or  sometimes  at  any  legal 
subsequent  meeting.) 

"  Edwards  v.  Berlin,  123  Cal.  544, 
56  Pac.  432;  Sullivan  v.  City  of 
Leadville,  11  Colo.  483,  18  Pac.  736; 
City  of  Cincinnati  v.  Bickett,  26 
Ohio  St.  49;  Pennell  v.  City  of  New 
York,  17  App.  Div.  (N.  Y.)  455,  45  N. 
Y.  S.  229;  Town  of  Hamilton  v. 
Chopard,  9  Wash.  352,  37  Pac.  472. 

^  "The  purpose  of  the  check  (or 
deposit,  .  which  Is  usually  in  the 
form  of  a  certified  check)  is  to  in- 
demnify the  city  against  the  expense 
of  reletting  the  contract  and  against 
the  damages  It  might  sustain  by 
being  compelled,  through  the  default 
of  a  bidder  to  execute  his  contract, 
to  relet  the  work  at  an  Increased 


price."  Ervlng  v.  Mayor  of  New 
York,  131  N.  Y.  133,  137,  29  N.  E. 
1101.  See  also  as  to  deposit  or  bond 
being  required  and  the  mandatory 
nature  of  the  requirement,  Brady 
V.  Hayward,  114  Mich.  326,  72  N.  W. 
233;  May  v.  City  of  Detroit,  2  Mich. 
N.  P.  235;  "Walsh  v.  New  York,  55 
N.  Y.  Super.  Ct.  535, 11  N.  Y.  St.  728; 
Selpho  V.  Brooklyn,  5  App.  Div.  (N. 
Y.)  529,  39  N.  Y.  S.  520;  affl'd  in  158 
N.  Y.  673,  52  N.  E.  1126. 

"Cotter  V.  Casteel  (Tex.  Civ. 
App.),  S7  S.  "W.  791.  See  also.  Vil- 
lage of  Morgan  Park  v.  Gahan,  35 
111.  App.  646. 

<"N.  P.  Perlne  Contracting  &c.  Co. 
V.  City  of  Pasadena,  116  Cal.  6,  47 
Pac.  777.  An  action  by  the  contrac- 
tor to  recover  the  deposit  was  sus- 
tained In  the  case  cited.  See  also,  i 
Lynch  v.  City  of  New  York,  2  App. 
DIv.  (N.  Y.)  213,  37  N.  Y.  S.  798; 
Ervlng  V.  Mayor  of  New  York,  131 
N.  Y.  133,  29  N.  B.  1101.  But  com- 
pare Village  of  Morgan  Park  v. 
Gahan,  136  111.  515,  26  N.  E.  1085; 
Langley  v.  Harmon,  97  Mich.  347,, 
56  N.  W.  761. 
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basis  of  a  contract,  the  bidder  might  refuse  to  enter  into  the  contract 
and  was  entitled  to  recover  his  deposit  made  with  such  bid."*  The 
mere  fact  that  a  contractor  koows  that  he  is  the  lowest  bidder  does  not 
constitute  an  award  of  the  contract  to  him,  and  does  not  entitle  the 
city  to  forfeit  his  deposit  for  failing  to  execute  a  contract  under  a  stat- 
ute providing  for  such  forfeiture  if  the  lowest  bidder  does  not  execute 
the  contract  within  five  days  after  notice  of  the  award."*  And  a  pro- 
vision for  a  forfeiture  of  the  deposit  if  the  bidder  fails  to  enter  into  a 
written  contract  and  execute  the  required  bond  within  ten  days,  does 
not  necessarily  require  a  forfeiture  if  they  are  not  furnished  within 
that  time  nor  limit  the  council  to  ten  days  within  which  to  accept  the 
contract  and  bond.'" 

§  636.  (535)  Lowest  and  best  bidder. — If  the  governing  statute 
does  not  require  or  contemplate  competitive  bidding,  the  municipality 
may  let  the  contract  without  it,'"^  but  statutes  in  relation  to  street  im- 
provements generally  contemplate  competitive  bidding  and  provide 
for  letting  the  contract  to  the  "lowest,"  or  the  "lowest  responsible," 
or  the  "best"  bidder.  It  has  been  held  that  the  lowest  bidder  under 
the  proposal  and  estimates  furnished  is  the  lowest  bidder  under  the 
law  and  does  not  lose  his  right  because  the  estimates  are  erroneous.''^ 
But  the  lowest  bidder  is  one  who  complies  with  all  the  requirements  of 
the  statute  and  not  merely  one  whose  bid  is  less  than  those  of  his 
competitors.'^^  In  determining  who  is  the  best  or  lowest  responsible 
bidder  the  skill,  ability  and  integrity  of  the  bidders  may  be  taken  into 
consideration  as  well  as  the  amounts  of  their  bids  and  their  pecuniary 

«=  Fairbanks  &c.  Co.  v.  City  of  Riehl  v.  City  of  San  Jose,  101  Cal. 
North  Bend,  68  Neb.  560,  H  N.  W.  442,  35  Pac.  1013;  Warren  v.  Bar- 
537.  The  court  held  that  there  was  ber  &c.  Co.,  115  Mo.  572,  22  S.  W. 
no  estoppel  because,  among  other  490;  Public  Ledger  Co.  v.  Mem- 
things,  it  lacked  mutuality;  and  phis,  93  Tenn.  77,  23  S.  W.  51;  State 
that  the  contract  was  not  executed  v.  Lincoln  County,  35  Neb.  346,  53 
so  as  to  prevent  recovery  of  the  N.  W.  147;  Scott  v.  Stringley,  132 
deposit.  Ind.  378,   31  N.  B.  953;    Murray  v. 

"  Erving  v.  Mayor  of  New  York,  City  of  Bayonne,  73  N.  J.  L.  S13,  63 

131  N.  Y.  133,  29  N.  B.  1101.  Atl.  81;  ante,  §  631. 

"City   of   Springfield   v.   Weaver,  '""Reilly  v.    Mayor   of  New  York, 

137  Mo.  650,  37  S.  W.  509.  Ill  N.  Y.  473,  18  N.  B.  623.   See  also 

"  Kingsley  v.  City  of  Brooklyn,  5  to  the  effect  that  mere  irregularities 

Abb.   N.   Cas.    (N.  Y.)    1;    Swift   v.  in  form  of  bid  will  not  justify  its 

Mayor  of  New  York,  83  N.  Y.  528;  rejection  and  the  award  to  a  higher 

Cummins  v.  City  of  Seymour,  79  Ind.  bidder.  Faist  v.  City  of  Hoboken,  72 

491,   41   Am.   Rep.    618;    Yarnold  v.  N.  J.  L.  361,  60  Atl.  1120. 

Lawrence,   15   Kan.   126.    See   also,  '^Boseker  v.  Board,  88  Ind.  267. 
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ability.''*  The  act  of  the  local  authorities  in  deciding  the  matter  is  not 
strictly  a  ministerial  act  but  involves  the  exercise  of  a  quasi-judicial 
function,  or  at  least  an  official  discretion  with  which  the  courts  will  not 
interfere  so  long  as  it  is  fairly  exercised  and  the  bidder  comes  within 
the  requirements  of  the  statute  in  other  particulars.'"' 

§637.  (536)  Acceptance  and  rejection  of  bids. — ^As  already  shown, 
the  city  usually  reserves  the  right  to  reject  all  bids,  and  this  may  un- 
doubtedly be  done  unless  the  legislature  has  clearly  taken  away  the 
right.^"  Thus,  it  has  been  held  that  all  bids  may  be  rejected,  although 
the  city  has  already  published  notice  of  intention  to  pave  and  the  prop- 
erty owners  have  selected  the  material  under  a  statute  giving  the 
property  owners  that  right.''^  So  it  has  been  held  that  a  statute  pro- 
viding that  all  contracts  shall  be  awarded  to  the  lowest  bidder  and 
the  contract  deemed  confirmed  in  him  at  the  time  of  the  opening  of 
the  bids,  and  forthwith  duly  executed  with  him,  does  not  prevent  the 

"Interstate    &c.    Co.    v.    Philadel-  Board    of    Public    Works,    135    Ala. 

phia,  164  Pa.   St.   477,  30  Atl.  383;  187,  33  So.  678,  93  Am.  St.  20;   Gir- 

Clty  of  Philadelphia  v.  Pemberton,  vln  v.  Simon,  116  Cal.  604,  48  Pac. 

208  Pa.  214,  57  Atl.  516;  Renting  v.  720;   City  of  Denver  v.  Dumars,  33 

City  of  Tltusville,  175  Pa.   St.   512,  Colo.  94,  80  Pac.  114;   McGovern  v. 

34  Atl.  916;  Commonwealth  v.  Mitch-  Board  of  Public  Works,  57  N.  J.  L. 

ell,  82  Pa.  St.  343;  Douglass  v.  Com-  580,  31  Atl.  613;   Schwitzer  v.  Board 

monwealth,  108  Pa.   St.  559;    Hoole  of  Education  of  Newark,  —  N.  J.  — , 

V.  Kinkead,  16  Nev.  217;   Clapton  v.  75    Atl.    447.     But    see    People    v. 

Taylor,  49  Mo.  App.  117.    See  also,  Gleason,  121  N.  Y.  631,  25  N.  B.  4; 

Wilson  v.  Inhabitants  of  Trenton,  60  Gilmore  v.  City  of  Utica,  131  N.  Y. 

N.  J.  L.  394,  38  Atl.  635;   Girvin  v.  26,  29  N.  E.  841;  Brady  v.  New  York, 

Simon,   116   Cal.   604,   48  Pac.   720;  7  Abb.  Pr.    (N.  Y.)    234;    Mayor  of 

Mayo   v.   Hampden   County  Com'rs,  Baltimore  v.  Keyser,  72  Md.  106,  19 

141  Mass.  74,  6  N.  E.  757;   State  v.  Atl.   706;    State   v.    Marion   County 

Board  of  Education,  42  Ohio  St.  374;  Com'rs,   39   Ohio   St.   188;    2   Beach 

City  of  Bloomington  v.  Phelps,  149  Mod.    Law    of    Contracts,    §§  1182- 

Ind.  596,  49  N.  E.  581;  Inge  v.  Board  1186.     But    see,    for    a    review    of 

of  Public  Works,   135   Ala.   187,   33  conflicting  authorities  as   to  rights 

So.   678,  93   Am.   St.   20;    Walter  v.  of  taxpayers  in  such  cases,  35  Am. 

McClellan,    113   App.    Dlv.    (N.   Y.)  L.  Reg.  and  Rev.  (N.  S.)  732,  734. 

295,  99  N.  Y.  S.  78.  ™  See   ante,   §  630    (523).     But   a 

"  Commonwealth  v.  Mitchell,  82  statutory  requirement  that  the  con- 
Pa.  St.  343;  American  Pavement  Co.  tract  be  let  to  the  lowest  bidder 
v.  Wagner,  139  Pa.  St.  623,  21  Atl.  renders  a  provision  in  an  ordinance 
160;  State  v.  McGrath,  91  Mo.  386,  3  reserving  the  right  to  arbitrarily  re- 
S.  W.  846;  East  River  &c.  Co.  v.  Don-  ject  any  and  all  bids  unavailing, 
nelly,  93  N.  Y.  557;  Kelly  v.  City  of  Walker  v.  People,  170  111.  410,  48 
Chicago,  62  111.  279;  People  v.  Kent,  N.  E.  1010;  Lake  Shore  &c.  R.  Co. 
160  111.  655,  43  N.  E.  760;  Madison  v.  Chicago,  144  111.  391,  33  N.  B.  602. 
V.  Baltimore  Harbor  Board,  76  Md.  "  State  v.  City  of  New  Orleans,  48 
395,  25  Atl.  337.    See  also  Inge  v.  La.  Ann.  643,  19  So.  690. 
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city  from  rejecting  all  bids/'  But  the  local  authorities,  under  such  a 
statute,  cannot  arbitrarily  reject  the  lowest  bid  and  let  the  contract  to 
one  who  is  not  the  lowest  bidder,  and  it  has  been  held  that  a  provision 
in  the  ordinance  attempting  to  reserve  to  them  "the  right  to  reject 
any  proposal  at  their  discretion"  is  nugatory  and  of  no  avail.''*  They 
have,  as  we  have  shown,  a  broad  discretion  in  determining  who  is 
the  best  or  lowest  responsible  bidder,  but  this  discretion  must  be  fairly 
exercised,  and  if  they  arbitrarily  and  illegally  proceed  to  make  a  con- 
tract to  the  injury  of  a  tax-payer,  the  courts  will  interfere  at  his  suit.'" 
Until  a  bid  is  accepted  there  is,  in  general,  no  liability  on  the  part  of 
the  municipality,'^  and  even  when  it  is  accepted  by  the  board  or  officer 
who  invited  the  bid  it  may  have  to  be  confirmed  by  some  other  body.'" 
But  it  has  been  held  that  after  a  bid  has  once  been  accepted  the  city 
cannot  afterward  reconsider  its  acceptance  and  deprive  the  bidder  of 
his  contract  without  good  cause.'' 

§  638.  (527)  Rights  of  lowest  bidder. — Statutes  providing  for  com- 
petitive bidding  and  the  letting  of  contracts  to  the  lowest  or  best 
bidder  are  enacted  for  the  benefit  of  property  holders  and  tax-payers  of 


"Walsh  V.  Mayor  of  New  York, 
113  N.  Y.  142,  20  N.  E.  825. 

™  Walker  v.  People,  170  111.  410,  48 
N.  B.  1010;  Lake  Shore  &c.  R.  Co.  v. 
City  of  Chicago,  144  111.  391,  33  N.  E. 
602. 

«•  State  V.  Board  of  Jersey  City,  56 
N.  J.  L.  273,  28  Atl.  424;  McGovern 
V.  Board,  57  N.  J.  L.  580,  31  Atl.  613; 
Berry  v.  City  of  Tacoma,  12  Wash. 
3,  40  Pac.  414;  Times  Pub.  Co.  v. 
City  of  Everett,  9  Wash.  518,  37 
Pac.  695,  43  Am.  St.  865;  People  v. 
Gleason,  121  N.  Y.  631,  25  N.  E.  4; 
Mayor  of  Baltimore  v.  Keyser,  72 
Md.  106,  19  Atl.  706;  Board  of 
Com'rs  V.  Templeton,-  51  Ind.  266; 
City  of  Waco  v.  Chamberlain  (Tex. 
Civ.  App.),  45  S.  W.  191;  Colorado 
Pav.  Co.  V.  Murphy,  78  Fed.  28, 
30,  23  C.  C.  A.  631,  37  L.  R.  A.  630; 
Fones  Hardware  Co.  v.  Erb,  54  Ark. 
645,  17  S.  W.  7,  13  L.  R.  A.  353;  2 
Beach  Mod.  Law  of  Contracts,  i 
1182.  But  see  where  contract  is  not 
harmful.  Patterson  v.  City  of  Des 
Moines,  141  Iowa  291,  119  N.  W.  593. 

*'  See  Anderson  v.  Board  of  St. 
Louis  Public  Schools,  122  Mo.  61,  27 


S.  W.  610,  26  L.  R.  A.  707,  712,  and 
note;  People  v.  Croton  Aqueduct 
Board,  26  Barb.  (N.  Y.)  240;  Colo- 
rado Pav.  Co.  V.  Murphy,  78  Fed.  28, 
23  C.  C.  A.  631,  37  L.  R.  A.  630,  635. 
See  also,  Palmer  v.  Haverhill,  98 
Mass.  487;  Talbot  Pav.  Co.  v.  City 
of  Detroit,  109  Mich.  657,  67  N.  W. 
979,   63   Am.    St.    604. 

^'  Smith  V.  Mayor  of  New  York,  10 
N.  Y.  504;  Grant  v.  Common  Coun- 
cil of  Detroit,  91  Mich.  274,  51  N. 
W.  997. 

^  Safety  &c.  Co.  v.  Mayor  of  Balti- 
more, 66  Fed.  140,  13  C.  C.  A.  375. 
See  also,  McNeil  v.  Boston  Chamber 
of  Commerce,  154  Mass.  277,  28  N. 
E.  245,  13  L.  R.  A.  559;  Argenti  v. 
San  Francisco,  16  Cal.  255;  People 
V.  Mooney,  4  App.  Div.  (N.  Y.)  557, 
38  N.  Y.  S.  495.  A  bidder,  however, 
who  makes  a  second  bid,  and  obtains 
a  contract  on  a  readvertisement, 
cannot  maintain  mandamus  to  com- 
pel the  execution  of  a  contract  in 
accordance  with  his  first  bid.  United 
States  V.  Lament,  155  U.  S.  303,  39 
L.  ed.  160,  15  Sup.  Ct.  97,  and  au- 
thorities cited. 
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the  municipalities  and  not  for  the  benefit  of  contractors  and  bidders.** 
The  lowest  bidder,  therefore,  has  no  such  vested  right  as  will  enable 
him  to  maintain  mandamus  to  compel  the  local  authorities  to  accept 
his  bid  and  enter  into  a  contract  with  him/°  nor  can  he  enforce  specific 
performance*"  or  maintain  a  suit  to  enjoin  the  letting  of  the  contract 
to  another  bidder  under  ordinary  circumstances.*^  For  the  same 
reason  he  cannot  maintain  an  action  at  law  for  damages  merely  because 
the  authorities  fail  to  accept  his  bid  and  award  the  contract  to  him.** 
It  has  been  so  held,  even  where  it  was  alleged  that  the  authorities  acted 
"arbitrarily  and  capriciously,  through  favoritism  and  bias."*"  It  has 
been  held,  on  the  other  hand,  however,  under  the  Ohio  statute,  that  the 
lowest  bidder  is  entitled  to  mandamus  where  his  bid  was  rejected  on 
groundless  charges  without  giving  him  a  hearing  and  he  tenders  a 
good  bond.""  So,  if  his  rights  have  once  become  vested  by  contract, 
or  if  no  right  is  reserved  to  reject  bids  and  the  local  authorities  have 
no  discretion  under  the  governing  statute,  he  will  doubtless  be  pro- 
tected by  the  courts."^ 


=*  Colorado  Pav.  Co.  v.  Murphy,  78 
Fed.  28,  23  C.  C.  A.  631,  !7  L.  R.  A. 
630. 

«=  State  V.  McGrath,  91  Mo.  386,  3 
S.  W.  846;  Commonwealth  v.  Mitch- 
ell, 82  Pa.  St.  343;  Kelly  v.  City  of 
Chicago,  62  111.  279;  People  v.  Con- 
tracting Board,  27  N.  Y.  378;  State 
V.  Board,  24  "Wis.  683;  In  re  McCain, 
9  S.  Dak.  57,  68  N.  W.  163;  2  Beach 
Mod.  Law  of  Contracts,  §  1182. 

^  Colorado  Pav.  Co.  v.  Murphy,  78 
Fed.  28,  23  C.  C.  A.  631,  37  L.  R.  A. 
630. 

^^  Colorado  Pav.  Co.  v.  Murphy,  78 
Fed.  28,  23  C.  C.  A.  631,  37  L.  R.  A. 
630;  note  in  26  L..  R.  A.  707.  But 
as  already  shown,  taxpayers  may 
sometimes  maintain  such  a  suit,  and 
if  the  lowest  bidder  is  a  taxpayer, 
injuriously  affected,  as  such  he  may 
maintain  the  suit  in  that  capacity 
in  a  proper  case.  Times  Pub.  Co.  v. 
City  of  Everett,  9  Wash.  518,  37  Pac. 
695,  4S  Am.  St.  865;  Mazet  v.  City 
of  Pittsburgh,  137  Pa.  St.  548,  20 
Atl.  693;  Holden  v.  City  of  Alton, 
179  111.  318,  53  N.  E.  556. 

'^East  River  &c.  Co.  v.  Donnelly, 
93  N.  Y.  557;  Talbot  Paving  Co.  v. 
Common    Council    of    Detroit,    109 


Mich.  657,  67  N.  W.  979,  63  Am.  St. 
604.  See  also.  Strong  v.  Campbell, 
11  Barb.  (N.  Y.)  135. 

*■  Anderson  v.  Board  of  St.  Louis 
Public  Schools,  122  Mo.  61,  27  S.  W. 
610,  26  L.  R.  A.  707a 

°°  State  V.  Marion  County  Com'rs, 
39  Ohio  St.  188.  See  also.  State  v. 
York  County  Com'rs,  13  Neb.  57,  12 
N.  W.  816. 

""^See  People  v.  Albany  Board,  2 
How.  Pr.  (N.  S.)  (N.  Y.)  423;  Reilly 
V.  Mayor  of  New  York,  111  N.  Y. 
473,  18  N.  E.  623;  Safety  &c.  Co.  v. 
Mayor  of  Baltimore,  66  Fed.  140, 
13  C.  C.  A.  375;  Argenti  v.  San 
Francisco,  16  Cal.  255;  State  v. 
Board  of  Education,  42  Ohio  St.  374; 
Beaver  v.  Trustees,  19  Ohio  St.  97; 
State  V.  Cornell,  52  Neb.  25,  71  N. 
W.  961;  Boren  v.  Darke  County 
Com'rs,  31  Ohio  St.  311.  In  the  fol- 
lowing cases,  although  mandamus 
was  refused,  it  was  Intimated  that 
the  contractor  might  have  his  rights 
enforced  in  a  proper  case.  Talbot 
Pav.  Co.  V.  Common  Council  of  De- 
troit, 91  Mich.  262,  51  N.  W.  933; 
People  V.  Campbell,  72  N.  Y.  496; 
Clark  V.  Mayor  of  West  Bay  City, 
112  Mich.  283,  70  N.  W.  581. 
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§  639.  (528)  The  contract. — The  contract  must  not  be  materially 
more  favorable  to  the  contractor  than  the  requirements  under  which 
bids  were  invited."^  It  should  be  executed  as  required  by  the  statute 
or  ordinance,  but  it  has  been  held  that  where  it  purports  to  be  executed 
and  signed  by  the  city,  it  is  sufficient  if  the  mayor,  having  authority, 
signs  his  own  name  and  attaches  the  seal  of  the  city.'^  And  the  contract 
need  not  literally  follow  the  ordinance  if  it  is  the  same  in  substance. 
Thus,  where  the  ordinance  provided  for  "Nicholson  or  wooden-block 
pavement,"  the  contract  was  held  good,  although  the  provision  therein 
was  for  "what  is  known  as  wooden-block  pavement.""*  But  an  ordinance 
or  resolution  for  a  public  improvement  can  only  be  such  as  the  statute 
authorizes,  and  a  contract  in  pursuance  of  such  ordinance  or  resolution 
cannot  charge  the  city  or  property  owners  with  a  liability  not  contem- 
plated in  the  ordinance  or  resolution."^  A  resolution  passed  during  the 
pendency  of  an  injunction  suit,  providing  that  a  proposed  draft  of  a 
contract  be  approved  and  that  it  be  performed  as  soon  as  the  city 
council  is,  in  law,  free  to  do  so,  does  not  constitute  a  contract  which 
the  bidder  can  enforce,  especially  where  it  contains  modifications 
which  he  has  not  accepted."*  But  the  mere  fact  that  the  bond  filed  with 


«  Wickwire  v.  City  of  Elkhart,  144 
Ind.  305,  43  N.  E.  216;  Diamond  v. 
City  of  Mankato,  89  Minn.  48,  93  N. 
W.  911,  61  L.  R.  A.  448  (where  it 
it  is  said  that  "the  contract  must  be 
the  contract  offered  to  the  lowest 
responsible  bidder  by  advertise- 
ment" and  that  "this  rule  should  be 
strictly  enforced");  Dickinson  v. 
City  of  Poughkeepsle,  75  N.  Y.  65; 
McQuiddy  v.  Brannock,  70  Mo.  App. 
535.  But  see  Lutes  v.  Briggs,  64  N. 
Y.  404.  See  also.  Hedges  v.  City  of 
Des  Moines,  141  Iowa  4,  119  N.  W. 
276,  announcing  the  general  rule 
as  in  the  text,  but  holding  that  there 
was  no  substantial  or  injurious  de- 
parture from  it.  In  Martindale  v. 
Town  of  Rochester,  171  Ind.  250, 
86  N.  E.  321,  it  is  held  that  a  con- 
tract providing  that  the  surplus 
earth  shall  belong  to  the  contractor 
is  not  thereby  rendered  void. 

■^  Fehler  v.  Gosnell,  99  Ky.  380,  35 
S.  W.  1125,  18  Ky.  L.  238.  See  also 
City  of  Philadelphia  v.  Gorgas,  180 
Pa.  St.  296,  36  Atl.  868;  Dunlap  v. 
Erie  Water  Com'rs,  151  Pa.  St.  477, 
46 — Elliott  R.  and  S. 


25  Atl.  60.  But  compare  Carskaddon 
V.  City  of  South  Bend,  141  Ind.  596, 
39  N.  E.  667.  See  generally  as  to 
execution  of  contract,  Gibson  v. 
O'Brien  (Ky.),  6  S.  W.  28,  9  Ky.  L. 
639;  Board  of  Public  Works  v.  Sel- 
vage Constr.  Co.  (Ky.),  79  S.  W. 
1182,  25  Ky.  L.  2098;  Guffield  v. 
Bowling  Green,  6  B.  Mon.  (Ky.) 
224;  Barker  v.  Southern  Constr.  Co. 
(Ky.),  47  S.  W.  608,  20  Ky.  L.  796; 
Robinson  v.  St.  Louis,  28  Mo.  488; 
Sheehan  v.  Owen,  82  Mo.  458;  Dallas 
Electric  Co.  v.  Dallas,  23  Tex.  Civ. 
App.  323,  58  S.  W.  153;  London  &c. 
Land  Co.  v.  Jellico,  103  Tenn.  320, 
52  S.  W.  995;  Harris  v.  St.  Joseph, 
99  Fed.  246. 

"Martindale  v.  Palmer,  52  Ind. 
411. 

"^  City  of  Huntington  v.  Force,  152 
Ind.  368,  53  N.  E.  443. 

estate  V.  Noyes,  25  Nev.  31,  56 
Pac.  946.  See  also,  Town  of  Ham- 
ilton V.  Chopard,  9  Wash.  352,  37 
Pac.  472,  and  see  to  much  the  same 
effect  where  it  was  held  to  be  a 
fraud.   In  re  Raymond,  21  Hun  (N. 
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a  contract  is  dated  one  day  earlier  is  immaterial  where  it  recites  that 
it  is  of  even  date  with  the  contract.*^  As  elsewhere  shown,  questions 
as  to  the  expediency  of  a  street  improvement,  the  kind  of  improvement, 
and  the  price  and  terms  of  doing  the  work  are  usually  left  to  the  local 
authorities  to  determine  in  their  discretion,  and  where  such  is  the  case 
they  may  fix  the  terms  of  the  contract  so  long  as  they  act  in  good  faith 
and  conform  to  the  statute  and  ordinance  or  resolution.**  They  are, 
in  a  sense,  the  agents  of  the  property  owners,  and  contracts  lawfully 
made  by  them  in  the  fair  exercise  of  their  discretion  are  binding  upon 
the  landowners,  even  though  such  contracts  are  injudiciously  made.'* 
In  the  absence  of  any  provision  to  the  contrary,  plans  and  specifica- 
tions may  doubtless  be  made  part  of  the  contract  by  reference^""  as 
well  as  by  copying  them  in  the  body  of  the  contract,  but  it  has  been  held 
in  California  that  a  contract  to  make  an  improvement  in  accordance 
with  specifications  thereto  annexed,  but  having  no  such  specifications 
annexed,  is  not  a  sufficient  compliance  with  a  statute  requiring  all 
contracts  to  be  in  writing  and  signed  by  the  contractor,  and  is  not  suffi- 
cient to  fix  upon  property  a  lien  in  invitum.^ 


Y.)  229.  But  where  a  city  council 
had  determined  and  provided  for 
a  sidewalk  it  was  held  that  it 
might  delegate  to  a  committee  the 
power  to  contract  for  the  work. 
"Woldenberg  v.  Sampson,  55  Wash. 
152,  104  Pac.  184. 

"Byrne  v.  Luning  Co.  (Cal.)  38 
Pac.  454.  So  where  the  bond  was 
dated  two  days  later  than  the  stipu- 
lated time.  Lamed  v.  Maloney,  19 
Ind.  App.  199,  49  N.  B.  278.  Com- 
pare City  of  Alpena  v.  Title  Guar- 
anty &c.  Co.,  158  Mich.  678,  123  N. 
W.  536. 

°»City  of  Philadelphia  v.  Brooke, 
81  Pa.  St.  2S;  City  of  Philadelphia 
v.  Burgin,  50  Pa.  St.  539;  Hutch- 
inson V.  Pittsburg,  72  Pa.  St.  320; 
City  of  Philadelphia  v.  Jewell,  135 
Pa.  St.  329,  19  Atl.  947,  949.  See  also. 
Palmer  v.  City  of  Danville,  166  111. 
42,  46  N.  E.  629.  But  a  grossly  ex- 
cessive price,  or  the  like,  has  been 
held  to  show  fraud.  In  re  Trustees 
of  Leake  &c.  Orphan  Home,  92  N. 
y.  116;  In  re  Livingston,  121  N.  Y. 
94,  24  N.  E.  290.  See  also  Dixon  v. 
City  of  Detroit,  86  Mich.  516,  49  N. 
W.  628;  Union  Building  Ass'n  v. 
City  of  Chicago,  61  111.  439. 


"Pepper  v.  City  of  Philadelphia, 
114  Pa.  St.  96,  6  Atl.  899.  But  it  is 
further  held  in  this  case  that  the 
property  owners  are  entitled  to  have 
such  contracts  performed  substan- 
tially according  to  their  terms,  and 
that  the  local  authorities  have  no 
power  to  dispense  with  such  per- 
formance to  the  gain  of  the  con- 
tractor and  the  loss  of  the  property 
owners.  See  also.  Bond  v.  Newark, 
19  N.  J.  Eq.  376;  Schumm  v.  Sey- 
mour, 24  N.  J.  Eq.  143. 

""See  City  of  Huntington  v. 
Force,  152  Ind.  S68,  53  N.  E.  443; 
Tower  V.  Somerset,  143  Mich.  195, 
106  N.  W.  874;  Moore  v.  Ramsey 
County,  104  Minn.  30,  115  N.  "W.  750; 
New  England  &c.  Co.  v.  Gilbert  &c. 
R.  Co.,  91  N.  Y.  153;  Cook  v.  Allen, 
67  N.  Y.  578.  See  also.  Central  Bitu- 
lithic  Pav.  Co.  v.  City  of  Mt.  Clem- 
ens, 143  Mich.  259,  106  N.  W.  888, 
where  a  provision  in  the  specifica- 
tions for  stipulated  damages  in  case 
of  delay  was  held  part  of  the  con- 
tract. 

1  Schwiesau  v.  Mahon,  110  Cal.  543, 
42  Pac.  1065. 
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§  640.  Contract  must  conform  to  statute,  ordinance  and  proposal. — 
The  contract  nmst,  in  general,  comply  with  the  provisions  of  the 
charter  or  governing  statute  and  the  ordinance  providing  for  the 
improvement.^  The  effect  of  including  invalid  provisions  will  be  con- 
sidered in  the  chapter  on  assessments,  but  we  shall  here  consider 
what  is  a  suflBcient  compliance  with  the  ordinance  or  resolution  and 
proposal  or  notice  inviting  bids.  A  substantial  conformity  is  usually 
suflBcient.^  Thus,  it  has  been  held  that  an  ordinance  for  the  improve- 
ment of  a  fourteen-foot  sidewalk  authorizes  a  contract  for  improving 
the  sidewalk,  although  the  space  between  a  building  and  the  curb  is 
only  thirteen  feet,  owing  to  the  fact  that  the  building  extends  over  the 
line;*  and  where  a  resolution  referred  to  the  street  as  forty-two  feet 
wide,  to  be  improved  according  to  the  plans  and  specifications,  it  was 
held  that  a  contract  for  paving  thirty-seven  feet  was  authorized,  as 
the  plans  and  specifications  showed  that  a  strip  in  the  center  five  feet 
wide  was  omitted  as  being  required  to  be  paved  by  a  street  railway 
company.'  So,  an  ordinance  for  a  street  pavement  of  granite  blocks 
eight  inches  in  depth  has  been  held  to  authorize  a  contract  for  such 
pavement  with  granite  block  varying  from  seven  to  eight  inches  in 
depth."  And  it  has  been  held  iniprovemen1;s  properly  incidental  to 
those  specified  in  the  ordinance  or  resolution  may  be  included  in  the 
contract  although  not  expressly  designated  in  the  ordinance  or  resolu- 
tion.'' It  has  also  been  held  in  a  number  of  jurisdictions  that  a  variance 

'City  St.  Imp.  Co.  v.  Laird,  138  iell  v.  Baltimore,  45  Md.  615;  Mayor 

Cal.  27,  70  Pac.  916;  Piedmont  Pav.  &c.  of  Baltimore  v.  Raymo,  68  Md. 

Co.  V.  Allman,  136  Cal.  88,  68  Pac.  569,  13  Atl.  383;   Byermann  v.  Pro- 

493;  Dyer  v.  Chase,  52  Cal.  440;  Peo-  venchere,  15  Mo.  App.  256;   Dunn  v. 

pie  V.  McWethy,  177  111.  334,  52  N.  E.  McNeely,  75  Mo.  App.  217;    City  of 

479;    Town  of  Cicero  v.  Green,  211  Spokane  v.  Browne,  8  Wash.  S17,  36 

111.  241,  71  N.  E.  884;    McQulddy  v.  Pac.  26  and  cases  cited  in  following 

Brannock,  70  Mo.  App.  535;  City  of  notes. 

Boonville   v.   Stephens    (Mo.   App.),  *Hyman  v.   City  of  Chicago,   188 

95  S.  W.  314;  Peck  v.  City  of  Grand  111.  462,  59  N.  E.  10. 

Rapids,  125  Mich.  416,  84  N.  W.  614;  "Voght  v.  City  of  Buffalo,  133  N. 

Johnston  v.  Philadelphia,   113  Fed.  Y.  463,  31  N.  E.  340. 

40.    See  also,  Kelley  v.  Town  of  Tor-  » Cole  v.  Skrainka,  105  Mo.  303,  16 

rington,  80  Conn.  378,   68  Atl.   855,  S.  W.  491. 

holding  that  there  was  no  liahility  '  Comstock  v.  City  of  Eagle  Grove, 

even  on  an  Implied  contract  where  133  Iowa  589,  111  N.  W.  51.    And  it 

the  contract  provided  for  was  not  has   been  held  that  the   city  may 

signed  and  no  bond  was  given  as  insert  a  time  limit  in  the  contract, 

provided  by  statute.  though  not  mentioned  in  any  of  the 

'  Gage  v.  City  of  Chicago,  201  111.  proceedings,  as  such'  power  may  be 

93,  66  N.  E.  374;   Martindale  v.  Pal-  implied  from  the  general  power  and 

mer,  52  Ind.  411;   Lynch  v.  Kansas  duty  as  to  streets  and  the  fact  that 

City,  44  Kan.  452,  24  Pac.  973;  Dash-  the  improvement  in'  question  could 
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between  the  ordinance  and  the  contract  is  not  fatal  if  it  does  not 
prejudice  the  property  owners.^  But,  in  most  instances  at  least,  it  is 
diflBcult  to  see  that  the  diSerence  in  the  contract  or  work  might  not 
have  influenced  bidders,  and  even  though  the  abutter  has  to  pay  less 
because  less  work  is  done,  or  the  like,  he  may  have  been  prejudiced  by 
the  change,  and,  so,  too,  according  to  many  of  the  authorities  at  least, 
it  may  be  regarded  as  a  question  of  power  or  compliance  with  the 
statute  or  ordinance  under  which  the  authority  is  exercised.*  So, 
ordinarily  at  least,  the  contract  must  not  change  the  assessment  dis- 
trict,^" nor  materially  depart  from  the  ordinance  or  resolution  either 
as  to  the  character  of  the  improvement^^  or  the  material.^^  It  has  also 
been  held  that  the  contract  must  not  provide  for  a  process  or  method 
of  doing  the  work  different  from  that  specified  in  the  ordinance  or 
resolution.^^  So,  generally,  it  may  be  said  that  the  contract  should  con- 
form to  the  ordinance  and  proposal  or  advertisement  for  bids  properly 
based  thereon,  as  to  the  plans  and  specifications  and  the  time  for  com- 
pletion of  the  work,^*  and  it  should  not  contain  anything  material  that 
was  not  fairly  within  their  scope  on  which  there  should  have  been 
competitive  bidding.^^  But  it  has  been  held  that  the  contract  may  pro- 
only  be  made  in  the  summer  time,  S3  Pac.  1082;  Beaudry  v.  Val- 
of  which,  it  seems,  the  court  should  dez,  32  Cal.  269;  Peck  v.  City  of 
take  judicial  notice.  Barber  Asphalt  Grand  Rapids,  125  Mich.  416,  84  N. 
Pav.  Co.  V.  City  of  Wabash,  43  Ind.  W.  614;  Cahn  v.  Metz,  115  App.  Dlv. 
App.  167,  86  N.  B.  1034.  (N.  Y.)  516,  101  N.  Y.  S.  392;  Folms- 

» Oakland  Pav.  Co.  v.  Rier,  52  Cal.  bee  v.  City  of  Amsterdam,  142  N.  Y. 
270;  Field  v.  City  of  Chicago,  198  111.  118,  36  N.  E.  821;  Mason  v.  City  of 
224,  64  N.  B.  840;  Heman  Constr.  Co.  Sioux  Falls,  2  S.  Dak.  640,  51  N.  "W. 
v.  Loevy,  179  Mo.  455,  78  S.  W.  613;  770,  39  Am.  St.  802;  McAllister  v. 
Barkley  v.  Oregon  City,  24  Ore.  515,  City  of  Tacoma,  9  "Wash.  272,  37  Pac. 
33  Pac.  978;   O'Rourke  v.  Hays,  93     447,  658. 

Pa.  St.  72.  See  also  Glvins  v.  People,  "  Young  v.  People,  196  111.  603,  63 
194  111.  150,  62  N.  E.  534,  88  Am.  St.     N.  E.  1075. 

143;  Joyce  v.  Falls  City  Artificial  "City  of  Boonville  v.  Stephens 
Stone  Co.  (Ky.),  64  S.  W.  912,  23  (Mo.  App.),  95  S.  W.  314.  See  also 
Ky.  L.  1201.  City  of  Stockton  v.  Creaner,  45  Cal. 

"See    Kutchin   v.    Bngelbret,    129     643. 
Cal.  635,  62  Pac.  214;  City  of  Stock-        "Brock  v.  Luning,  89  Cal.  316,  26 
ton  V.  Whitmore,  50  Cal.  554;  Pells    Pac.  972;    State  v.  Board  of  Public 
V.  People,  159  111.  580,  42  N.  B.  784;     Works  of  Trenton    (N.  J.),  29  Atl. 
Barton  v.  Kansas  City,  110  Mo.  App.    158. 

31  83  S.  W.  1093;  City  of  Trenton  ">  Diamond  v.  City  of  Mankato,  89 
V.  Gardner,  68  Mo.  App.  483.  Com-  Minn.  48,  93  N.  W.  911,  61  L.  R.  A. 
pare  also.  In  re  Scranton  Sewer,  213  448;  Patterson  v.  Barber  Asphalt 
Pa.  4,  62  Atl.  173.  Pav.  Co.,  96  Minn.  9,  104  N.  W.  566. 

"Haisch  v.  City  of  Seattle,  10  See  also  Wlckwlre  v.  City  of  Elk- 
Wash.   435,   38   Pac.   1131.  hart,  144  Ind.  305,  43  N.  E.  216. 

"Partridge  v.  Lucas,  99  Cal.  519, 
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vide  for  minor  and  immaterial  modifications  ;^°  and  where  the  contract 
is  divisible  it  may,  in  some  instances  at  least,  be  upheld  as  to  the  part 
that  is  legal  and  valid.^^ 

§  641.  Single  contract  for  more  than  one  improvement. — The  ques- 
tion has  arisen  as  to  whether  a  single  contract  can  be  made  for  several 
different  improvements  at  the  same  time,  and,  on  the  other  hand,  the 
question  has  also  arisen  as  to  whether  separate  contracts  may  or  should 
be  made  for  different  parts  of  a  single  improvement.  The  answer  to 
these  questions  must,  ordinarily,  depend  upon  the  governing  statute 
and  its  proper  construction,  and  whether  or  not  the  municipality  has 
authority  under  the  statute  to  pass  an  ordinance  and  provide  for  the 
improvement  in  the  particular  way.  But  if  the  statute  permits  it,  the 
answer  to  the  question  may  then  depend  upon  the  ordinance  and 
particular  proceedings  in  question.  As  a  general  rule,  we  think,  sepa- 
rate contracts  should  be  made  for  separate  and  distinct  improve- 
ments,^^ but  it  has  been  held  that  letting  one  contract  for  all  is  not 
fatal  to  an  assessment.^*  In  some  of  the  cases  cited,  however,  the  im- 
provement might  well  be  regarded  as  an  entirety,  and  where  entirely 
separate  improvements  are  to  be  made,  such,  for  instance,  as  the 
paving  of  one  street  and  the  construction  of  a  sidewalk  and  a  sewer 
in  another,  it  seems  to  us  doubtful  whether  there  could  well  be  such 
competition  as  the  statute  requires  if  a  single  contract  for  all  were 
called  for,  and  that  it  would  certaiuly  be  very  difficult  to  make  a 

'» City  of  Chicago  v.  McKechney,  of  any  of  their  rails.   Warren  Bros. 

91  111.  App.  442.  Co.  V.  Taylor  City,  29  R.  I.   96,  69 

"  Prick  v.  Morford,  87  Cal.  576,  25  Atl.  303. 
Pac.   764;    McDonald  v.   Mezes,   107        "Warren  v.  Barber  Asphalt  Pav. 

Cal.  492,  40  Pac.  808;    Chambers  v.  Co.,  115  Mo.  572,  22  S.  W.  490.    Com- 

Satterlee,   40   Cal.    497;    Bennett  v.  pare    also,    Whittaker    v.    City    of 

City  of  Emmetsburg,  138   Iowa  67,  Deadwood,  23  S.  Dak.  538, 122  N.  W. 

115  N.  W.  582;  Texas  Transp.  Co.  v.  590. 

Boyd,    67   Tex.    153,    2    S.    W.    364;         "Pittsburgh  &c.  R.   Co.  v.  Hays, 

Mason  v.  City  of  Sioux  Falls,  2  S.  17  Ind.  App.  261,  44  N.  E.  375,  45 

Dak.  640, '51  N.  W.  770,  39  Am.  St.  N.  B.  675,  46  N.  E.  597;   Gibson  v. 

802.    And  where  a  city  was  author-  Owens,  115  Mo.  258,  21  S.  W.  1107; 

ized  to  pave  at  its  own  expense  and  People  v.  City  of  Kingston,  114  App. 

contract  therefor,  it  was  held  liable  Div.    (N.   Y.)    326,  99  N.  Y.  S.  657. 

for  the  pavement  up  to  within  eight  See  also,   Bye  v.   Atlantic  City,   73 

inches  of  street  railway  tracks  ac-  N.  J.  L.  402,  64  Atl.  1056;    State  v. 

cording    to    its    contract,    notwith-  Jersey  City,  52  N.  J.  L.  490,  19  Atl. 

standing  a  statute  or  ordinance  pro-  1096  (city  may  do  so  as  long  as  no 

viding    that    street    railways    shall  injustice  is  done) ;   In  re  Wilming- 

pave  the  portion  occupied  by  the  ton  Avenue,  213  Pa.  238,  62  Atl.  848. 
tracks  and  eighteen  inches  outside 
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proper  assessment,  especially  if  the  improvements  were  not  to  be  paid 
for  in  the  same  way.^°  But,  although  a  single  improvement  of  a  street 
is  interrupted  by  a  section  between  two  cross  streets,  if  the  character 
of  the  entire  improvement  is  the  same,  or  in  like  cases,  it  may  well  be 
that  all  may  be  let  in  one  contract.^^  If  the  statute  requires  separate 
proceedings  and  contracts  for  each  separate  improvement  we  do  not 
see  how  the  letting  of  several  distinct  improvements  in  one  contract 
can  be  said  to  be  a  mere  irregularity,  however  it  may  be  in  the  absence 
of  such  a  statutory  provision.  In  the  absence  of  any  statutory  pro- 
vision bearing  upon  the  subject  the  matter  rests  largely  in  the  dis- 
cretion of  the  municipal  authorities. 

§  642.  Separate  contracts  for  parts  of  one  improvement. — ^Whether 
separate  contracts  should  be  made  for  different  parts  of  a  single  im- 
provement, like  the  question  considered  in  the  last  preceding  section, 
is  a  matter  that  depends  upon  the  statute,  or,  in  the  absence  of  any 
statutory  provision  upon  the  subject,  is  largely  within  the  discretion 
of  the  municipal  authorities.  In  the  absence  of  any  statutory  provision 
bearing  upon  the  question,  it  is  held  that  separate  contracts  may  be 
provided  for  and  let  for  different  parts  of  an  improvement.^^  But 
many  of  the  statutes  either  expressly  or  impliedly  require  a  single 
entire  improvement  to  be  let  in  one  contract,  and  so,  too,  the  ordinance 

="  See  Kansas  City  v.  O'Connor,  82  42;    Daly  v.  Gubbins,  170  Ind.  105, 

Mo.  App.  655;  Peck  v.  City  of  Grand  82  N.  E.  659;    State  v.  District  Ct. 

Rapids,    125    Mich.    416,    84    N.    W.  of  Ramsey  County,  47  Minn.  406,  50 

614;   Hutchinson  v.  City  of  Omaha,  N.  W.   476;    Jones  v.  Holzapfel,   11 

52  Neb.  345,  72  N.  W.  218;    People  Okla.    405,    68   Pac.    511;    Lewis   v. 

V.  City  of  Kingston,  189  N.  Y.  66,  81  City   of    Seattle,   28   Wash.   639,    69 

N.  E.  557.     Compare  also,  Menden-  Pac.  393. 

hall  V.  Clugish,  84  Ind.  94;   Kansas  =^Ede  v.  Cogswell,  79  Cal.  278,  21 

City  Grading  Co.  v.  Holden,  32  Mo.  Pac.  767;    Bates  v.  Twist,  138   Cal. 

App.  490.  52,     70     Pac.     1023;     Byerman     v. 

^  Sacramento  Pav.   Co.  v.  Ander-  Blakesley,  13  Mo.  App.  407;  Kemper 

son,  1  Cal.  App.  672,  82  Pac,  1069;  v.  King,  11  Mo.  App.  116.     See  also, 

Almeda   Macadamizing  Co.   v.   Wil-  Bradford    v.    City    of    Pontiac,    165 

Hams,  70  Cal.  534,  12  Pac.  530.    See  111.   612,   46   N.   E.   794;    Bozarth  v. 

also,  Alberger  v.  City  of  Baltimore,  McGillicuddy,  19  Ind.  App.  26,  47  N. 

64     Md.    1,     20    Atl.     988;     Adams  B.   397,   48   N.   E.   1042;    Rendig   v. 

County  V.   City  of  Quincy,  130   111.  Knight,   60  Iowa  29,  14  N.  W.  78; 

566,  22  N.  B.  624,  6  L.  R.  A.  155;  Neff  v.  Covington  Stone  &c.  Co.,  108 

City  of  Springfield  v.  Green,  120  111.  Ky.  457,  55  S.  W.  697,  56  S.  W.  723, 

269,    11    N.    B.    261;    Cummings   v.  21  Ky.  L.  1454;   Creighton  v.  Scott, 

West  Chicago  Park  Com'rs,  181  111.  14  Ohio  St.  438;    Commonwealth  v. 

136,  54  N.  B.  941;   Haley  v.  City  of  Marshall,  69  Pa.  St.  328;   In  Matter 

Alton,   152   111.   113,   38   N.   E.   750;  of  Wabash  Ave.,   26  Pa.  Super.  Ct. 

Fairbanks  v.  Fitchburg,  132  Mass.  305,  34  Pittsburg  Leg.  J.  N.  S.  218. 
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and  advertisement  for  bids  may  require  it  when  the  statute  does  not 
otherwise  provide.^* 

§  643.  (529)  Construetion  of  contracts. — Contracts  for  public  im- 
provements are  construed  with  reference  to  the  city  charter  or  public 
law  on  the  subject,  of  which  the  contractor  is  bound  to  take  notice.^* 
But  they  should  be  reasonably  construed,  and  it  has  been  held  under 
this  rule  that  a  contract  providing  for  macadamizing,  curbing  and 
guttering  a  certain  street  did  not  require  the  contractor  to  macadam- 
ize, curb  and  gutter  that  part  of  the  street  covered  by  railway  tracks, 
in  view  of  the  impracticability  of  doing  the  work  without  removing 
the  tracks,  and  the  fact  that  no  liability  was  created  against  the  com- 
pany or  the  right  of  way.^*  So,  although  sidewalks  are  a  part  of  a 
street  in  the  widest  meaning  of  that  term,  yet  where  the  contract  is 
for  macadamizing  or  grading  and  paving  a  street,  all  with  the  same 
kiud  of  material,  it  will,  in  the  absence  of  anything  to  the  contrary,  be 
construed  to  mean  only  the  way  between  the  sidewalks,  and  the  con- 
tractor will  not  be  compelled  to  construct  sidewalks  or  make  fills  and 
bulwarks  outside  of  the  line  of  the  roadway.^"  But,  under  a  somewhat 


=^Treanor  v.  Houghton,  103  Cal. 
53,  36  Pac.  1081;  Boston  Electric 
Co.  V.  City  of  Cambridge,  163  Mass. 
64,  39  N.  B.  787.  See  also.  In  re 
Walter,  75  N.  Y.  354;  Elliott  v. 
Berry,  41  Ohio  St.  110;  Oregon 
Transfer  Co.  v.  Portland,  47  Ore.  1, 
81  Pac.  575,  82  Pac.  16.  And  a  city 
cannot  evade  the  statute  for  com- 
petitive bidding  on  improvements 
exceeding  a  certain  amount,  by 
separating  what  is  inherently  one 
improvement  and  making  separate 
contracts.  People  v.  Lamon,  232  111. 
587,  83  N.  E.  1070;  Nelson  v.  City 
of  Chicago,  196  111.  390,  63  N.  E.  738. 
See  also,  Lightner  v.  City  of  Peoria, 
150  111.  80,  37  N.  E.  69. 

^  City  of  New  Albany  v.  Sweeney, 
13  Ind.  245,  246.  See  also.  Pied- 
mont Pav.  Co.  v.  Allman,  136  Cal. 
88,  68  Pac.  493;  Oster  v.  Jefferson, 
57  Mo.  App.  493;  City  of  Philadel- 
phia V.  Jewell,  135  Pa.  St.  329,  19 
Atl.  947.  And  with  reference  to  the 
iihprovement  ordinance  therein  re- 
ferred to.  State  V.  Common  Coun- 
cil of  Michigan  City,  138  Ind.  455, 
37  N.  E.  1041.    And  the  plans  and 


specifications  made  part  by  refer- 
ence. Ensley  v.  Moore  (Ala.),  39 
So.  679;  Fox  v.  Bay  City,  122  Mich. 
499,  81  N.  W.  352;  Smith  v.  Salt 
Lake  City,  83  Fed.  784,  and  cases 
cited  in  next  to  last  note  to  last 
preceding  section.  See  also,  Cleve- 
land &c.  R.  Co.  V.  Moore,  170  Ind. 
328,  82  N.  B.  52,  84  N.  E.  540. 

^  Saxton  Nat.  Bank  v.  Haywood, 
62  Mo.  App.  550.  But  see  Kelly  v. 
City  of  New  York,  16  App.  Div.  (N. 
Y.)  296,  44  N.  Y.  S.  628;  Grant  v. 
City  of  Detroit,  119  Mich.  43,  77  N. 
"W.  307. 

"^Town  of  Elma  v.  Carney,  9 
"Wash.  466,  37  Pac.  707.  See  also, 
Hlmmelmann  v.  Satterlee,  50  Cal. 
68.  But  it  has  been  held  that  there 
may  be  a  roadway  coextensive  with 
the  street,  and  no  sidewalk.  J.  Bur- 
ton Co.  V.  City  of  Chicago,  236  111. 
383,  86  N.  E.  93.  And  see  case  cited 
in  next  following  note.  Where  a 
contract  provided  that  the  con- 
tractor should  receive  a  certain 
price  for  all  earth  hauled  by  him  in 
grading  and  filling  In  behind  the 
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different  contract,  where  there  was  nothing  to  show  any  limitation  to 
the  mere  roadway,  the  word  "street"  was  held  to  include  sidewalks.''^ 
And,  although  in  ease  of  ambiguity  or  uncertainty  the  construction 
must  be  reasonable,^^  yet  the  contractor  is  usually  required  to  do 
whatever  is  fairly  included  within  the  terms  of  the  contract,  although 
it  does  not  specifically  mention  every  minute  detail.^' 

§  644.  (530)  Assignment  of  contract. — ^A  contract  for  the  improve- 
ment of  a  street  may  be  assigned  with  the  consent  of  the  local  author- 
ities.^" And  where  they  recognize  it  and  act  upon  it  as  valid  it  will 
be  sufficient,  in  the  absence  of  any  prohibition,  although  there  is  no 
formal  order  of  record  approving  the  assignment.^^  But  where  the 
contract  provides  that  it  shall  not  be  assigned  without  the  consent  of 
the  common,  council,  no  one  except  the  original  contractor  can  main- 
tain an  action  on  a  precept  issued  to  such  contractor  thereunder  by 
merely  showing  that  he  has  done  the  work  by  agreement  with  the  con- 
tractor and  without  also  showing  an  assignment  of  the  contract  with 


curb  it  was  held  that  he  was  en- 
titled to  compensation  for  hauling 
it  away  a  proper  distance  and  after- 
wards hauling  a  portion  of  it  back 
to  fill  in  behind  the  curb.  Naugh- 
ton  v.  City  of  Sioux  Falls,  3  S.  Dak. 
90,  52  N.  W.  324.  But  see  Braney  v. 
Inhabitants  of  Millbury,  167  Mass. 
16,  44  N.  E.  1060. 

"Board  of  Public  Works  of  Den- 
ver V.  Haydon,  13  Colo.  App.  36,  56 
Pac.  201. 

^McCain  v.  City  of  Des  Moines, 
128  Iowa  331,  103  N.  W.  979;  Shee- 
han  V.  City  of  Pittsburg,  213  Pa. 
133,  62  Atl.  642;  Naughton  v.  City  of 
Sioux  Falls,  3  S.  Dak.  90,  52  N.  W. 
324. 

™  See  Braney  v.  Town  of  Millbury, 
167  Mass.  16,  44  N.  B.  1060;  Grant 
V.  City  of  Detroit,  119  Mich.  43,  77 
N.  W.  307.  And  compare  City  of 
Richmond  v.  Barry,  109  Va.  274,  63 
S.  B.  1074.  See  also,  Fullerton  v. 
City  of  Des  Moines,  —  la.  — ,  126  N. 
W.  159. 

="  Sims  V.  Hines,  121  Ind.  534,  539, 
23  N.  B.  515;  Devlin  v.  Mayor  of 
New  York,  63  N.  Y.  8;  Burnham  v. 
City  of  Milwaukee,  69  Wis.  379,  34 
N.  W.  389;  McCubbin  v.  Atchison, 
12  Kan.  166;   Carter  v.  State,  8  S. 


Dak.  153,  65  N.  W.  422;  Taylor  v. 
Palmer,  31  Cal.  240;  Anderson  v. 
De  Urioste,  96  Cal.  404,  31  Pac.  266; 
Chadwick  v.  Kelly,  187  U.  S.  540, 
47  L.  ed.  293,  23  Sup.  Ct.  175  (af- 
firming Kelly  V.  Chadwick,  104  La. 
719,  29  So.  295. 

^^Sims  V.  Hines,  121  Ind.  534,  23 
N.  E.  515.  The  estimate  may  be  as- 
signed and  the  assignment  ratified 
by  the  city  council  without  any 
formal  order  authorizing  it.  Taber 
V.  Ferguson,  109  Ind.  227,  9  N.  B. 
723.  See  City  of  Dunkirk  v.  Wal- 
lace, 19  Ind.  App.  298,  49  N.  B.  463; 
Parker  v.  City  of  Syracuse,  31  N.  Y. 
376;  Hall  v.  City  of  Buffalo,  1  Keyes 
(N.  Y.)  193;  City  of  Philadelphia 
V.  Lockhardt,  73  Pa.  St.  211;  For- 
tunate V.  Patten,  147  N.  Y.  277,  41 
N.  E.  572.  See  also,  as  to  assign- 
ment of  part  of  contract  price  with- 
held to  guaranty  pavement  for  five 
years,  and  rights  of  assignee  there- 
under. Southern  Pav.  Co.  v.  Mayor 
of  Chattanooga  (Tenn.),  48  S.  W. 
92.  And  to  the  effect  that  the 
money  to  be  earned  may  be  as- 
signed, see  Hipwell  v.  National 
Surety  Co.,  130  Iowa  656,  105  N.  W. 
318;  Dickson  v.  St.  Paul,  97  Minn. 
258,  106  N.  W.  1053. 
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the  consent  of  the  council.^''   An  assignee  who  undertakes  to  do  the 
work  is,  of  course,  bound  by  the  provisions  of  the  contract.^' 

§  645.  (531)  Modification  and  rescission. — Where  contracts  must 
be  let  to  the  lowest  bidder  and  the  work  paid  for  by  the  property 
owners,  or  where  the  property  owners  are  given  the  right  by  statute 
to  make  the  improvements  themselves  at  the  price  fixed  by  the  lowest 
bid,  no  material  change  can  ordinarily  be  made  by  the  local  authorities 
to  the  detriment  of  the  property  owners.^*  But  an  emergency  might 
arise  in  which  a  change  in  the  plans  could  lawfully  be  made,  particu- 
larly if  it  were  nothing  more  than  in  a  mere  matter  of  detail  and  the 
property  owners  were  not  harmed  thereby.^"  And  modification  is  per- 
mitted under  some  statutes.'^  So,  where  the  contractor  expressly  agrees 
that  changes  may  be  made  he  cannot  complain.^^    And  if  he  negli- 


^  DefEenbaugh  v.  Foster,  40  Ind. 
382;  Burck  v.  Taylor,  152  U.  S.  634, 
38  L.  ed.  578,  14  Sup.  Ct.  696;  Dela- 
ware County  Com'rs  v.  Diebold  &c. 
Co.,  133  U.  S.  473,  33  L.  ed.  674,  10 
Sup.  Ct.  399.  See  also.  Cook  v.  City 
of  Menasha,  103  "Wis.  6,  79  N.  W.  26. 
But  see  Smith  v.  Hubbard,  1  Pickle 
(Tenn.)  306,  2  S.  W.  569.  See  gen- 
erally, Clement  v.  City  of  Philadel- 
phia, 137  Pa.  St.  328,  20  Atl.  1000, 
21  Am.  St.  876;  Geist's  Appeal,  104 
Pa.  St.  351,  354;  Gest  v.  City  of  Cin- 
cinnati, 26  Ohio  St.  275;  Ocorr  &c. 
Co.  V.  Little  Falls,  77  App.  Div.  (N. 
Y.)  592,  79  N.  Y.  S.  251  (affirmed  in 
178  N.  Y.  622,  70  N.  E.  1104,  as  to 
provision  against  subletting  not  pro- 
hibiting sub-contracting  for  carpen- 
ter work). 

^Campbell  v.  District  of  Colum- 
bia, 117  U.  S.  615,  29  L.  ed.  1007,  6 
Sup.  Ct.  922. 

» Smith  V.  City  of  Portland,  25 
Ore.  297,  35  Pac.  665;  "Warren  v. 
Chandos,  115  Cal.  382,  47  Pac.  132; 
Campau  v.  City  of  Detroit,  104  Mich. 
560,  64  N.  W.  336;  Pepper  v.  City  of 
Philadelphia,  114  Pa.  St.  96,  6  Atl. 
899;  In  re  Scranton  Sewer,  213  Pa. 
4,  62  Atl.  173;  King  Hill  &c.  Co. 
V.  Hamilton,  51  Mo.  App.  120.  See 
also,  "Windsor  v.  District  of  Colum- 
bia, 7  Mackey  (D.  C.)  96;  Young  v. 
People,  196  111.  603,  63  N.  E.  1075; 
Steffins  V.  Stewart,  53  Kan.  92,  36 
Pac.  55;  Smith  v.  City  of  "Westport, 


105  Mo.  App.  221,  79  S.  "W.  725.  But 
compare  Smith  v.  Salt  Lake  City, 
83  Fed.  784. 

"See  Hellenkamp  v.  City  of  La- 
fayette, 30  Ind.  192;  Sims  v.  Hines, 
121  Ind.  534,  540,  23  N.  E.  515; 
Board  v.  Silvers,  22  Ind.  491;  Davies 
V.  City  of  Saginaw,  87  Mich.  439,  49 
N.  "W.  667;  Board  v.  Cincinnati  &c. 
Co.,  128  Ind.  240,  27  N.  E.  612,  12  L. 
R.  A.  502n;  State  v.  Miles,  138  Ind. 
692,  38  N.  E.  400;  Lake  Erie  &c.  R. 
Co.  V.  Walters,  13  Ind.  App.  275,  41 
N.  E.  465;  City  of  Erie  v.  Land  on 
Eighteenth  Street,  171  Pa.  St.  610, 
33  Atl.  378.  See  also,  Fitzgerald  v. 
"Walker,  55  Ark.  148,  17  S.  "W.  702; 
Doland  v.  Clark,  143  Cal.  176,  76 
Pac.  958;  McCartan  v.  City  of  Tren- 
ton, 57  N.  J.  Eq.  571,  41  Atl.  830; 
Filbert  v.  Philadelphia,  181  Pa.  St. 
530,  37  Atl.  545;  Lister  v.  City  of 
Tacoma,  44  "Wash.  222,  87  Pac.  126. 
Compare,  also,  Holloran  v.  Morman, 
27  Ind.  App.  309,  59  N.  E.  869,  871 
(citing  text). 

"  Reclamation  Dist.  No.  3  v.  Gold- 
man, 65  Cal.  635,  4  Fac.  676;  Linden- 
berger  Land  Co.  v.  R.  B.  Park  &  Co. 
(Ky.),  85  S.  "W.  213,  27  Ky.  L.  437; 
"Weston  v.  City  of  Syracuse,  158 
N.  Y.  274,  53  N.  B.  12,  70  Am.  St. 
472,  43  L.  R.  A.  678.  But  compare 
Auditor  General  y.  Stoddard,  147 
Mich.  329,  110  N.  W.  944. 

''Filbert  v.  City  of  Philadelphia, 
181  Pa.  St.  530,  37  Atl.  545;  Harder 
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gently  fails  to  take  into  consideration  certain  features  of  the  work  in 
making  his  estimate  and  bidding  thereon  a  court  of  equity  will  not 
rescind  the  contract  and  release  him  therefrom  on  the  ground  of  mis- 
take on  his  part  in  making  the  estimate.^'  If  or  will  he  be  allowed  to 
rescind  merely  because  he  encountered  a  substance  more  difficult  to 
excavate  than  he  expected  from  an  examination  of  the  profile  and 
data  in  the  office  of  the  engineer.^^  It  has  also  been  held,  on  the  other 
hand,  that  the  local  authorities  cannot  rescind  the  award  of  the  con- 
tract to  the  lowest  bidder  without  giving  him  an  opportunity  to  be 
heard.*"  But  the  right  to  do  so  may  be  reserved.*^ 

§  646.  (532)  Contractors'  bonds. — Street  improvement  statutes 
usually  provide  that  a  bond  shall  be  required  to  secure  the  faithful 
performance  of  the  contract,  but  the  municipality  would  doubtless 
have  power  to  require  a  bond  without  any  specific  grant  of  authority. 
It  has  been  held  that  such  a  statutory  provision  is  mandatory  and  for 
the  benefit  and  protection  of  the  property  owners  who  have  to  pay  for 
the  improvement.*^  The  municipal  authorities  are  frequently  required, 
especially  where  the  municipality  is  to  pay  for  the  improvement,  to 


V.  Board,  97  Ind.  455.  See  also, 
Powers  V.  City  of  Yonkers,  114  N. 
Y.  145,  21  N.  E.  132. 

''Moffett  &c.  Co.  V.  City  of  Rocli- 
ester,  91  Fed.  28,  33  C.  C.  A.  319 
(reversed,  liowever,  in  178  U.  S.  373, 
44  L.  ed.  1108,  20  Sup.  Ct.  957). 

"^  Sanitary  District  v.  Ricker,  91 
Fed.  833,  34  C.  C.  A.  91. 

"State  V.  Board,  60  N.  J.  L.  392, 
38  Atl.  181. 

^'Bietry  v.  New  Orleans,  24  La. 
Ann.  21;  Jones  v.  New  York,  9  N.  Y. 
St.  247.  See  also,  as  to  right  to  re- 
scind for  cause,  McKee  v.  Greens- 
burg,  160  Ind.  378,  66  N.  E.  1009. 
But  it  is  held  that  a  stipulation  for 
rescission  is  to  be  strictly  construed. 
Cody  V.  New  York,  71  App.  Div.  (N. 
Y.),  54,  75  N.  Y.  S.  648.  And  mere 
ministerial  agents  cannot  rescind. 
Neill  V.  Gates,  152  Mo.  585,  54  S.  W. 
460;  People  v.  Coler,  56  App.  Div. 
(N.  Y.)  98,  '7  N.  Y.  S.  701.  But  see 
Town  of  Greenwood  v.  State,  159 
Ind.  267,  64  N.  B.  849. 

*=  Barker  v.  Southern  Construction 
Co.  (Ky.),  47  S.  W.  608,  20  Ky.  L. 
796.     See  also,  Bowditch  v.   Super- 


intendent of  Boston  Streets,  168 
Mass.  239,  46  N.  E.  1026;  Morton 
V.  Power,  33  Minn.  521,  24  N.  W. 
194.  But  see  Larned  v.  Maloney, 
19  Ind.  App.  199,  49  N.  E.  278; 
Carey  v.  City  of  East  Saginaw,  79 
Mich.  73,  44  N.  W.  168.  Grams  v. 
Murphy,  103  Minn.  219,  114  N.  "W. 
and  the  material  of  which  it  shall 
753;  Thurston  v.  City  of  Elmira,  10 
Abb.  Pr.  N.  S.  (N.  Y.)  119.  Irregu- 
larities in  regard  to  the  bond  have 
been  held  waived  by  failure  to  ob- 
ject in  many  cases.  Greenwood  v. 
Morrison,  128  Cal.  350,  60  Pac. 
971;  Miller  v.  Mayo,  88  Cal.  568, 
26  Pac.  364;  Conde  v.  City  of  Schen- 
ectady, 164  N.  Y.  258,  58  N.  E.  130. 
And  sureties  cannot  avoid  liability 
on  a  statutory  bond  because  of  an 
erroneous  recital  or  the  failure  to 
expressly  approve  it.  People  v.  Car- 
roll, 151  Mich.  233,  115  N.  W.  42; 
Baum  V.  Whatcom  County,  19  Wash. 
626,  54  Pac.  29.  See,  to  the  effect 
that  slight  difference  in  the  amount 
of  the  bond  will  not  Invalidate  the 
contract,  Quinn  v.  Pike  County,  — 
Miss.  — ,  48  So.  235. 
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take  a  bond  from  the  contractor  as  security  for  labor  and  material 
claims.''^  It  is  held  that  they  may  do  so,  even  in  the  absence  of  an 
express  statutory  requirement,**  and  that  they  may  insert  provisions 
in  addition  to  those  prescribed  by  statute.*"  It  is  said  that  the  au- 
thorities are  under  a  moral  duty  to  protect  the  persons  who  perform 
labor  and  furnish  material,  and  that  the  award  of  the  contract  for  the 
improvement  is  a  sufficient  consideration  for  the  promise  of  the  con- 
tractor to  pay  for  all  labor  and  material  furnished  him  in  executing 
the  contract.*^  It  is  also  generally  held  that  the  material-men  or 
laborers  may  sue  upon  the  bond  on  the  principle  that  a  third  person 
for  whose  benefit  a  contract  is  made  by  another  may  maintain  an  action 
thereon,  although  the  consideration  does  not  directly  move  from  such 
third  person;*^  but  this  depends  largely  upon  the  particular  statute 
or  contract  in  question.*^   And  it  has  been  held  that  the  city  has  no 


'^  But  It  has  been  held  that  the 
statute  does  not  apply  to  a  contract 
to  grade  a  street  where  it  only  ex- 
tends to  cases  in  which  a  lien  would 
exist  if  the  work  were  performed 
£or  an  individual.  Clough  v.  City 
of  Spokane,  7  Wash.  279,  34  Pac. 
934. 

"Doll  V.  Crume,  41  Neb.  655,  59 
N.  W.  806;  Lyman  v.  City  of  Lin- 
coln, 38  Neb.  794,  57  N.  W.  531; 
Knapp  V.  Swaney,  56  Mich.  345,  23 
N.  W.  162,  56  Am.  Rep.  397;  St. 
Louis  V.  Von  Phul,  133  Mo.  561,  34 
S.  W.  843,  54  Am.  St.  695;  Devers  v. 
Howard,  144  Mo.  671,  46  S.  W.  625. 
But  see  Park  v.  Sykes,  67  Minn. 
153,  69  N.  W.  712;  Breen  v.  Kelly, 
45  Minn.  352,  47  N.  W.  1067. 

"Hamilton  v.  Gambell,  31  Ore. 
328,  48  Pac.  433;  St.  Louis  v.  Von 
Phul,  133  Mo.  561,  34  S.  "W.  843,  54 
Am.  St.  695.  See  also,  Christ  Church 
V.  Rausch,  122  Ind.  167,  23  N.  B. 
717;  Dashiell  v.  Baltimore,  45  Md. 
615;  Tennessee  Pav.  Brick  Co.  v. 
Barker,  119  Ky.  654,  59  S.  W.  755, 
22  Ky.  L.  1069;  City  of  Philadelphia 
T.  Harry  C.  Nichols  Co.,  214  Pa.  265, 
63  Atl.  886.  In  Waterous  Engine 
Works  Co.  v.  Village  of  Clinton,  — 
Minn.  — ,  125  N.  W.  269,  it  is  held 
that  a  bond  is  not  invalid  because 
the  penalty  is  less  than  the  amount 
prescribed  by  the  statute. 

"Doll  V.  Crume,  41  Neb.  655,  59 


N.  W.  806;  Sample  v.  Hale,  34  Neb. 
220,  51  N.  W.  837;  Knapp  v.  Swaney, 
56  Mich.  345,  23  N.  W.  162,  56  Am. 
Rep.  397. 

«St.  Louis  V.  Von  Phul,  133  Mo. 
561,  34  S.  W.  843,  54  Am.  St.  695, 
overruling  Kansas  City  Sewer  Pipe 
Co.  V.  Thompson,  120  Mo.  218,  221, 
25  S.  W.  522;  Devers  v.  Howard, 
144  Mo.  671,  46  S.  W.  625;  Doll  v. 
Crume,  41  Neb.  65.'j,  59  N.  W.  806; 
Kaufmann  v.  Cooper,  46  Neb.  644, 
65  N.  W.  796;  Baker  v.  Bryan,  64 
Iowa  561,  21  N.  W.  83.  See  also, 
Stephenson  v.  Monmouth  &c.  Co., 
84  Fed.  114,  28  C.  C.  A.  292;  Staffon 
v.  Lyon,  104  Mich.'  249,  62  N.  W. 
854;  Combs  v.  Jackson,  69  Minn. 
336,  72  N.  W.  565;  Hlnes  v.  Consoli- 
dated Coal  &c.  Co.,  29  Ind.  App.  563, 
64  N.  E.  886;  Wilson  v.  Weber,  157 
N.  Y.  693,  51  N.  E.  1094.  In  City  of 
Alpena  v.  Title  Guaranty  Co.,  158 
Mich.  678,  123  N.  W.  536,  it  is  held 
that  the  city  may  sue  on  the  bond 
for  use  of  materialmen.  See  also. 
City  of  Philadelphia  v.  Wiggins,  — 
Pa.  — ,  76  Atl.  31. 

«  State  Bank  of  Duluth  v.  Heney, 
40  Minn.  1^5,  41  N.  W.  411;  Sears 
V.  Williams,  9  Wash.  428,  37  Pac. 
665.  See  also.  City  of  Sterling  v. 
Wolf,  163  111.  467,  45  N.  B.  218; 
Parker  v.  Jeffery,  26  Ore.  186,  37 
Pac.  712;  City  of  Philadelphia  v. 
Malone,    214   Pa.   90,    63   Atl.    539; 
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right  to  withhold  payments  to  the  contractor,  as  provided  in  the  con- 
tract, upon  the  ground  that  he  is  in  default  with  his  laborers  and  ma- 
terial-men.*^ It  has  also  been  held  that  the  death  of  the  principal 
contractor  and  the  completion  of  the  work  by  his  administrator  does 
not  deprive  a  subcontractor  of  his  statutory  right  to  a  lien  on  the  fund 
arising  from  the  contract ;°''  that  both  contractor  and  sureties  are  es- 
topped to  set  up,  in  an  action  by  material-men,  that  the  contract  was 
void  where  it  has  been  fully  performed  and  tax  bills  have  been  issued 
to  the  contractor  ;°^  and  that  illegality  of  the  contract  with  the  city 
as  creating  an  unnecessary  and  artificial  monopoly  and  not  being  let 
on  competitive  bidding  does  not  render  illegal  such  a  bond  runniug  to 
the  state  to  secure  labor  and  material  claims.^^ 

§  647.  (533)  Guaranty  of  work. — Although  street  improvements 
are  generally  paid  for,  either  wholly  or  in.  part,  by  assessing  the  prop- 
erty specially  benefited,  the  cost  of  mere  repairs  is  usually  payable  out 
of  the  general  fund,  and  the  municipality  has  no  right  to  specially 
assess  abutting  property  therefor,  especially  in  advance  of  any  neces- 
sity for  the  repairs.  For  this  reason  some  of  the  courts  hold  that  the 
contractor  cannot  be  required  to  give  a  bond  to  keep  the  work  in  repair 
for  a  certain  number  of  years,  nor  even  to  guaranty  that  the  improve- 
ment shall  be  in  as  good  condition,  ordinary  wear  and  tear  excepted. 

People  V.  Cotteral,  119  Mich.  27,  77  Mo.   281,   93   S.   W.   405.     See  also, 

N.  W.  312.    But  under  another  Min-  Bell  v.  Kirkland,  102  Minn.  213,  113 

nesota  statute  laborers  may  now  re-  N.  W.  271,  120  Am.  St.  621.    In  City 

cover  on  the  bond.    Sepp  v.  McCann,  of  Spokane  v.  Costello,  —  Wash.  — , 

47   Minn.   364,   50  N.   W.   246.     See  106   Pac.  764,   it  is  held  that  even 

also,  Pershing  v.  Swenson,  58  Minn,  though  a  city  board  of  public  works 

310,  59  N.  W.  1084;  City  of  St.  Paul  may  lack  power  to  arrange  to  pay  a 

V.  Butler,  30  Minn.   459,  16  N.  W.  contractor  in  full  aad  take  a  bond 

362.      See    also,    Ihrig    v.    Scott,    5  for   the    completion    of   a    defective 

Wash.  584,  32  Pac.  466.  sidewalk,  his  administrator  and  the 

"American   Surety  Co.  v.  Board,  surety  are  estopped  in  an  action  on 

77  Minn.  92,  79  N.  W.  649.    See  also,  the  bond  to   raise   the   question   of 

City  of  San  Antonio  v.  Stevens  (Tex.  ultra  vires. 
Civ.  App.),  126  S.  W.  666.  ==  Kansas  City  &c.  Brick  Co.  v.  Na- 

■"  Vernon  v.  Harper,   79   Ohio   St.  tlonal  Surety  Co.,  167  Fed.  496,  93 

181,  86  N.  E.  882,  20  L.  R.  A.    (N.  C.  C.  A.  132,  disapproving  National 

S.)    44n.     See  also,  as  to  relative  Surety  Co.  v.  Kansas  City  &c.  Brick 

rights  of  contractors  and  material-  Co.,  73  Kan.  196,  84  Pac.  1034.    The 

men  where  one  contractor  failed  to  latter  case  is  also  distinguished  in 

complete  the  work  and  tt^e  city  con-  American  Bonding  Co.  v.  Dickey,  74 

tracted  with  another  to  complete  it,  Kan.  791,  88  Pac.  66,  which  is  fol- 

Ross  V.  Beaumont  Brick  Co.,  —  Tex.  lowed    in    National    Surety    Co.    v. 

Civ.  Apv.  — ,  116  S.  W.  643.  Wyandotte  Coal  Co.,  76  Kan.   914, 

a  Kansas   City  v.    Schroeder,   196  92  Pac.  1111. 
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at  the  end  of  the  guaranty  period  as  when  first  made,  and  that  such  a 
guaranty  will  render  the  assessment  invalid."'  Such  courts  have  con- 
sidered that  the  guaranty  necessarily  increased  the  amount  of  the  bids 
and  required  the  abutters  to  pay  more  than  the  cost  of  the  mere  im- 
provements. Other  courts,  however,  with  what  seems  to  us  the  better 
reason,  have  held  that  a  guaranty  of  the  quality  of  the  work  and  ma- 
terial for  a  reasonable  period  does  not  necessarily  increase  the  assess- 
ment against  the  abutters  or  require  them  to  pay  for  repairs,  and  may, 
at  least  when  authorized  by  the  statute,  be  lawfully  required  and  in- 
serted in  the  contract  and  bond.^*  It  may  be,  however,  that  if  the 
guaranty  period  is  unreasonable  or  the  requirement  is  a  mere  subter- 
fuge, so  that  the  contract  price  is  increased  and  the  abutters  are  there- 


■^  Brown  v.  Jenks,  98  Cal.  10,  32 
Pac.  701;  Excelsior  Paving  Co.  v. 
Leach  (Cal.),  34  Pac.  116;  City  of 
Portland  v.  Bituminous  &c.  Co.,  33 
Ore.  307,  52  Pac.  28,  72  Am.  St.  713, 
44  L.  R.  A.  527;  City  of  Kansas  City 
V.  Hanson,  8  Kan.  App.  290,  55  Pac, 
513.  See  also,  McAllister  v.  Tacoma, 
9  Wash.  272,  37  Pac.  447;  Young  v. 
City  of  Tacoma,  31  Wash.  153,  71 
Pac.  742;  People  v.  Maher,  56  Hun 
(N.  Y.)  81,  9  N.  Y.  S.  94;  Boyd  v. 
City  of  Milwaukee,  92  Wis.  456,  66 
N.  W.  603.  Almeda  Macadamizing 
Co.  v.  Pringle,  130  Cal.  226,  62  Pac. 
394,  80  Am.  St.  124,  52  L.  R.  A.  264; 
Gosnell  v.  Louisville,  104  Ky.  201, 
46  S.  W.  722,  20  Ky.  L.  519;  City 
Council  of  Montgomery  v.  Barnett, 
149  Ala.  119,  43  So.  92;  State  v.  Dis- 
trict Ct.  of  Ramsey  County,  80 
Minn.  293,  83  N.  W.  183.  And  a  pro- 
vision that  all  loss  or  damage  from 
the  nature  of  the  work,  unforeseen 
obstructions,  or  the  act  or  omission 
of  any  one  employed  by  the  con- 
tractor, not  authorized  by  the  agree- 
ment, should  be  sustained  by  the 
contractor,  has  been  held  to  invali- 
date the  contract  and  assessment. 
Stansbury  v.  Poindexter,  154  Cal. 
709,  99  Pac.  182,  129  Am.  St.  190; 
Blockman  v.  Spreckels,  135  Cal.  662, 
67  Pac.  1061,  57  L.  R.  A.  213. 

"Latham  v.  Willmette,  168  III. 
153,  48  N.  B.  311;  Cole  v.  People,  161 
111.  16,  43  N.  E.  607;  Hedge  v.  City 
of  Des  Moines,  141  Iowa  4,  119  N. 
W.  276;  Shank  v.  Smith,  157  Ind. 
401,  61  N.  E.  932,  55  L.  R.  A.  564 


(reviewing  many  authorities);  City 
of  Kansas  City  v.  Hanson,  60  Kan. 
833,  58  Pac.  474;  Bacas  v.  Adler,  112 
La.  806,  36  So.  739;  Barber  Asphalt 
Pav.  Co.  v.  French,  158  Mo.  534,  58 
S.  W.  934,  54  L.  R.  A.  492  (affirmed 
in  French  v.  Barber  Asphalt  Pav. 
Co.,  181  U.  S.  324,  45  L.  ed.  879,  21 
Sup.  Ct.  625,  where  it  is  said  not  to 
be  a  federal  question);  Seaboard 
Nat.  Bank  v.  Woesten,  147  Mo.  467, 
48  S.  W.  939,  48  L.  R.  A.  279;  Bar- 
ber &c.  Paving  Co.  v.  Ullman,  137 
Mo.  543,  38  S.  W.  458.  (But  see 
Verdin  v.  City  of  St.  Louis,  131  Mo. 
26,  32,  27  S.  W.  447,  33  S.  W.  480, 
36  S.  W.  52.)  See  also,  Osburn  v. 
City  of  Lyons,  104  Iowa  160,  73  N. 
W.  650;  Allen  v.  City  of  Davenport, 
107  Iowa  90,  77  N.  W.  532;  Wilson 
V.  Inhabitants  of  Trenton,  60  N.  J. 
L.  394,  38  Atl.  635;  Wilson  v.  Tren- 
ton, 61  N.  J.  L.  599,  40  Atl.  575,  68 
Am.  St.  714,  44  L.  R.  A.  540n;  Rob- 
ertson V.  City  of  Omaha,  55  Neb. 
718,  76  N.  W.  442,  44  L.  R.  A.  534n; 
Schenectady  v.  Trustees,  66  Hun  (N. 
Y.)  179,.  21  N.  Y.  S.  147,  149;  Bar- 
ber Asphalt  Paving  Co.  v.  Hezel,  155 
Mo.  391,  56  S.  W.  449,  48  L.  R.  A. 
285;  McGlynn  v.  City  of  Toledo,  22 
Ohio  C.  C.  34;  City  of  Philadelphia 
V.  Pemberton,  208  Pa.  214,  57  Atl. 
516;  Graham  v.  City  of  Chicago, 
187  111.  411,  58  N.  E.  393;  People 
V.  Featherstonbaugh,  172  N.  Y.  112, 
64  N.  E.  802,  60  L.  R.  A.  768; 
O'Keeffe  v.  New  York,  173  N.  Y.  474, 
66  N.  B.  194. 


§  648  EOADS  AND  STREETS.  734 

by  made  to  pay  for  repairs,  and  not  merely  for  a  good  and  durable  im- 
provement, such  a  requirement  and  guaranty  would,  in  most  jurisdic- 
tions, render  the  assessment  illegal.  In  Kentucky,  it  is  held  that  the 
additional  amount  caused  by  the  guaranty  may  be  deducted  and  the 
assessment  afiBrmed  and  enforced  as  to  the  balance.^^  In  a  recent  case 
the  contractor  undertook  to  raise  the  question  as  to  the  validity  of  a 
provision  for  keeping  the  pavement  in  repair  for  ten  years,  in  an 
action  by  the  city  upon  the  guaranty.  The  court  'held  that  as  the  city 
had  power  to  contract  for  repairs  and  pay  therefor  out  of  the  general 
fund,  no  matter  whether  it  had  power  to  assess  abutters  therefor  or 
not,  the  contractor  could  not  set  this  up  as  a  defense,  and  that  as  the 
city,  having  collected  the  assessment,  would  be  estopped  to  set  up  its 
illegality  to  defeat  the  contractor,  the  latter  was  also  estopped.^° 

§  648.  (534)  Tlnforeseen  difficulties — ^Hardship — Belief  from  bid 
or  contract. — It  is  an  old  maxim  that  "as  a  man  consents  to  bind  him- 
self so  shall  he  be  bound."^'  The  courts  will  not  relieve  a  contractor, 
therefore,  merely  because  he  has  encountered  imforeseen  difiBculties  or 
promised  more  than  he  can  perform.^*  Nor  will  it  relieve  him  upon 
the  ground  of  mistake,  as  a  general  rule  at  least,  unless  the  mistake 

■=  Fehler  v.  Gosnell,  99  Ky.  380,  35  the  tracks,  nor  because  the  city  had 
S.  W.  1125,  18  Ky.  L.  238;  City  of  renewed  its  grant  to  the  street  rail- 
Louisville  V.  Clark,  105  Ky.  392,  49  way  company  during  such  period, 
S.  W.  18,  20  Ky.  L.  1265.  See  also,  nor  because  it  used  heavier  cars 
Bullitt  V.  Selvage  (Ky.),  47  S.  W.  than  in  the  beginning. 
255,  20  Ky.  L.  599;  City  of  Louis-  "Broom  Leg.  Max.,  *690.  See 
ville  V.  Selvage,  106  Ky.  730,  51  S.  also,  Costa  v.  Cranford  Tp.,  75  N. 
W.  447,  52  S.  W.  809,  21  Ky.  L.  J.  L.  542,  68  Atl.  160. 
349,  620;  Erie  City  v.  Grant,  24  Pa.  ">'  Murdock  v.  District  of  Colum- 
Super.  Ct.  109;  Fair  Haven  &c.  R.  bia,  22  Ct.  CI.  464;  Sanitary  District 
Co.  V.  City  of  New  Haven,  77  Conn.  v.  Ricker,  91  Fed.  833,  34  C.  C.  A. 
667,  60  Atl.  651;  Southern  &c.  Co.  91;  Jackson  v.  Creswell,  94  Iowa 
V.  Mayor  &c.  of  Chattanooga  713,  61  N.  W.  383;  Vincent  v.  Mor- 
(Tenn.),  48  S.  W.  92  (as  to  with-  rison,  58  Mo.  App.  497;  Indiana  &c. 
holding  guaranty  fund).  R.  Co.  v.  Adamson,  114  Ind.  282,  15 

"« City  of  Akron  V.  Barber  Asphalt  N.  B.  5;    Inhabitants  of  Brookfield 

Pav.  Co.,  171  Fed.   29,  96  C.   C.  A.  v.  Reed,  152  Mass.  568,  26  N.  E.  138; 

271.      The    court    also     held     that  Leavitt  v.   Dover,   67  N.   H.   94,  32. 

where,   at   the   time   the   guaranty  Atl.  156,  68  Am.  St.  640;   Wiseman 

was  made,  a  street  railroad  was  be-  v.  Thompson,  94  Iowa  607,  63  N.  W.  t 

ing  operated  on  the  street,  the  con-  346;  Anderson  v.  May,  50  Minn.  280, 

tract    must    be    presumed   to    have  52  N.  "W.  530,  36  Am.  St.  642,  17  L. 

been  made  in  the  light  of  that  fact,  R.  A.  555;  note  to  Harmony  v.  Bing- 

and  the  contractor  could  not  avoid  ham,  62  Am.  Dec.  142,  151;  Warren- 

the  guaranty  on  the  ground  that  the  Scharf  &c.  Co.  v.  City  of  St.  Paul, 

pavement  was  broken  because  of  the  69  Minn.  453,  72  N.  W.  711;  1  Beach 

insufficiency   of  the    foundation   of  Pub.  Corp.,  §  694. 
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is  mutual  and  the  case  in  all  other  respects  a  proper  one  for  relief.^' 
Thus,  where  the  contractor  encountered  a  substance  more  difficult  to 
excavate  than  he  expected,  the  court  held  that  he  was  not  entitled  to 
relief.'"  So,  where  he  made  a  mistake  in  the  estimate  on  which  he 
bid.°^  But  the  case  last  referred  to  has  been  reversed  by  the  supreme 
court  of  the  United  States.*^  In  another  case,  where  the  work  was 
unauthorized,  it  was  held  that  the  contractor  could  not  recover  from 
the  city  on  the  ground  of  hardship.*^  But  where  there  is  fraud  or 
mutual  mistake,  or  the  parties  do  not  stand  upon  an  equal  footing, 
and  the  contractor  is  misled  without  fault  on  his  part,  he  may  be  en- 
titled to  be  relieved  from  the  contract,  especially  from  a  mere  bid 
where  the  minds  of  the  parties  do  not  meet,  and  there  may  be  other 
cases  in  which  he  will  be  entitled  to  a  reformation,  or,  perhaps,  to  re- 
cover compensation,  even  though  he  is  not  released  from  the  entire 
contract."*  And,  unless  the  statute  prevents  or  the  rights  of  prop- 
erty owners  are  unlawfully  infringed,  a  city  may  relieve  the  contractor 
in  a  case  of  great  and  unforeseen  hardship  by  modifying  or  annulling 
the  contract  or  paying  him  additional  compensation."" 

§  649.    Time  limitation — ^Penalty  for  delay. — It  has  been  held  that 
where  no  time  is  expressly  fixed  for  the  completion  of  an  improve- 

""Moffett  v.  City  of  Rochester,  91  found   an   extended    review   of  au- 

Fed.  28,  33  C.  C.  A.  319   (reversed  thorlties  upon  the  general  subject, 

in  178  U.  S.  373,  44  L.  ed.  1108,  20  '"Kolkmeyer  v.  JefCerson,  75   Mo. 

Sup.  Ct.  957,  on  ground  that  minds  App.  678. 

of  parties  never  met);    Steinmeyer  "See  Bietry  v.  New  Orleans,  22 

V.   Schroeppel,  226   111.   9,  80  N.   E.  La.  Ann.  149;   Borough  of  Du  Bois 

564,  117  Am.  St.  224n,  10  L.  R.  A.  v.  Du  Bois  City  Water  Works  Co., 

(N.  S.)    114;    Douglas  v.  Grant,  12  176  Pa.  St.  430,  35  Atl.  248,  53  Am. 

111.   App.    273;    Brown   v.   Levy,    29  St.  678,  34  L.  R.  A.  92;  Neill  v.  Mid- 

Tex.  Civ.   App.  389,   69  S.  W.   255;  land   R.   Co.,    20   L.    T.   N.    S.    864; 

Clark   Contracts,   295;    2   Pom.   Eq.  Dunn  v.  O'Mara,  70   111.  App.   609; 

Jur.,  §  855.  Board  of  School  Com'rs  v.  Bender, 

'"Sanitary  District  v.   Ricker,   91  36  Ind.  App.  164,  72  N.  E.  154;  Clark 

Fed.  833,  34  C.  C.  A.  91.  Contracts,   181,   296;    MulhoUand   v. 

°iMoffett  V.  City  of  Rochester,  91  Mayor  of  New  York,  113  N   Y.  631, 

Fed.  28,  33  C.  C.  A.  319.  20    N.    E.    856;     Moffett   v.    City   of 

« Moffett  V.  City  of  Rochester,  178  Rochester,  178  U.   S.  373,  44  L.  ed. 

U.  S.  373,  44  L.  ed.  1108,  20  Sup.  Ct.  1108,  20  Sup.  Ct.  957   (reversing  91 

957.    See  also,  R.  O.  Bromagin  &  Co.  Fed.  28,  33  C.  C.  A.  319,  and  affirm- 

V.  Bloomington,  234   111.  114,  84  N.  ing  82   Fed.   255);    Long  v.   Athol, 

E.  700,  following  this  last  decision  196  Mass.  497,  82  N.  E.  665,  17  L.  R. 

and    distinguishing    Steinmeyer    v.  A.    (N.   S.)   96.     Compare  also,  Ful- 

Schroeppel,  226  111.  9,  80  N.  E.  564,  lerton  v.  City  of  Des  Moines,  —  la. 

10  L.  R.  A.  (N.  S.)  114,  117  Am.  St.  — ,  126  N.  W.  159. 

224n.    In  the  note  to  the  last  case  as  ""  Marshall  v.  Allegheny  City,  59 

reported  in  117  Am.  St.  224  will  be  Pa.  St.  455;   Meech  v.  City  of  Buf- 
falo, 29  N.  Y.  198. 
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ment,  it  must  be  done  within  a  reasonable  time.'"  I£  the  statute  re- 
quires the  time  for  commencing  or  completing  the  work  to  be  fixed 
it  should  be  complied  with.'^  And,  either  under  express  or  implied 
authority,  such  provisions  are  usually  made  in  improvement  contracts. 
It  is  also  frequently  provided  that  a  penalty  or  liquidated  damages 
shall  be  paid  by  the  contractor  for  each  day's  delay,  or  the  like.  In  a 
very  recent  case,  although  the  plans,  specifications,  bid,  and  all  pre- 
liminary proceedings  were  silent  as  to  the  time  within  which  the  work 
should  be  completed,  it  was  held  that  the  city  had  authority  to  insert 
a  time  limit  in  the  contract  and  provide  therein  that  on  failure  to  com- 
plete the  work  within  the  time  stated  the  contractor  should  "pay  and 
forfeit"  to  the  city  "as  liquidated  damages"  a  designated  sum  for  each 
and  every  day  after  such  time  until  final  completion.*^  The  court 
further  held,  in  the  case  referred  to,"'  that  the  provision  in  question 


°°Hilgert  v.  Barber  Asphalt  Pav. 
Co.,  107  Mo.  App.  385,  81  S.  W.  496. 
See  also,  Schibel  v.  Merrill,  185  Mo. 

534,  83  S.  W.  1069. 

"  Brock  V.  Lunlng,  89  Cal.  316,  26 
Pac.  972;  Rackliffe  v.  Peters,  136 
Mo.  App.  168,  115  S.  W.  503;  Mc- 
Quiddy  v.   Brannock,   70    Mo.   App. 

535.  See  also.  City  of  Philadelphia 
V.  Jewell,  135  Pa.  St.  329,  19  Atl. 
947.  As  to  what  is  a  sufiBcient  com- 
pliance, see  Ramish  v.  Hartwell,  126 
Cal.  443,  58  Pac.  920;  Williams  v. 
Bergin,  127  Cal.  578,  60  Pac.  164. 
As  to  what  is  insufficient,  see  Mc- 
Quiddy  v.  Brannock,  70  Mo.  App. 
535;  Shoenberg  v.  Heyer,  91  Mo. 
App.  389;  Schibel  v.  Merrill,  185 
Mo.  534,  83  S.  W.  1069;  and  compare 
John  Kelso  Co.  v.  Gillette,  136  Cal. 
603,  69  Pac.  296;  Fanning  v.  Scham- 
mel,  68  Cal.  428,  9  Pac.  427. 

"^  Barber  Asphalt  Pav.  Co.  v.  City 
of  Wabash,  43  Ind.  App.  167,  86  N.  E. 
1034.  Upon  this  point  the  court 
said:  "While  the  preliminary  pro- 
ceedings had  by  the  city  did  not 
call  for  a  time  limit  for  the  comple- 
tion of  the  work,  yet  upon  the  the- 
ory that  cities  have  no  right  to  ob- 
struct streets  for  an  unreasonable 
length  of  time  in  making  public  im- 
provements (Cummins  v.  City  of 
Seymour,  79  Ind.  491,  495,  41  Am. 
Rep.  618),  and  in  the  making  of 
such  improvements  they  act  minis- 


terially, and  their  negligence  may 
be  the  basis  of  an  action  (Murphy 
V.  City  of  Indianapolis,  158  Ind.  238, 
63  N.  B.  469),  and  being  required  by 
law  to  exercise  reasonable  care  to 
keep  the  streets  in  a  safe  condition 
for  travel  (City  of  Muncie  v.  Hey, 
164  Ind.  570,  74  N.  E.  250;  City  of 
Vincennes  v.  Spees,  35  Ind.  App. 
389,  74  N.  E.  277),  and  having  the 
power  to  contract  for  the  making  of 
the  improvements,  carries  with  it  the 
implied  power  necessary  to  make 
this  contract  effective  (Boyce  v.  Tu- 
hey,  163  Ind.  202,  70  N.  E.  531). 
*  *  *  Courts  take  judicial  knowl- 
edge of  the  seasons  of  the  year 
(Wasson  v.  First  Nat.  Bank,  107 
Ind.  206,  219,  8  N.  E.  97),  and  it  is 
a  matter  of  common  knowledge  that 
in  this  climate  street  improvements 
of  the  character  contemplated  by 
the  parties  are  not  made  during  the 
winter  months,  and  for  that  reason 
the  council  in  awarding  the  contract 
was  interested  in  having  the  im- 
provement made  during  seasonable 
weather,  and  the  streets  cleared  be- 
fore the  time  when  climatic  condi- 
tions were  likely  to  stop  the  work." 
The  court  also  distinguished  State 
v.  Common  Council,  138  Ind.  455, 
37  N.  B.  1041. 

"» Barber  Asphalt  Pav.  Co.  v.  City 
of  Wabash,  43  Ind.  App.  167,  86  N.  B. 
1034.     Upon  the  question  of  liqui- 
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was  for  liquidated  damages,  and  not  a  penalty,  no  matter  whether  the 
city  actually  suffered  loss  by  reason  of  such  delay  or  not,  and  that  the 
city  did  not  waive  its  right  thereto  by  reason  of  the  fact  that  the  cost 
of  the  improvement  was  charged  against  both  the  city  and  abutting 
owners  and  the  assessment  made  against  the  owners  without  regard 
to  such  damages.  So,  in  another  recent  case  the  contract  with  a  city 
for  a  street  improvement  required  the  contractor  to  do  the  work  in 
accordance  with  specifications  prepared  by  the  city  engineer,  and  such 
specifications  were  attached  to  the  contract,  reference  being  so  made 
in  the  specifications  and  contract  to  each  other  that  neither  could  be 
entirely  understood  without  an  examination  of  the  other,  and  the  court 
held  that  a  provision  in  the  specifications  for  stipulated  damages  for 
delay  in  the  completion  of  the  work  was  a  part  of  the  contract,  and 
was  binding  upon  the  contractor ;  but  as  the  contract  provided  that  the 
stipulated  damages  for  delay  should  be  paid  before  acceptance  of  the 
work  and  the  city  had  accepted  the  work  without  any  claim  or  demand 
for  damages,  it  was  held  that  the  city  had  waived  the  right  thereto.^" 
In  some  jurisdictions  it  is  held  that  such  a  provision  is  intended  for 
the  benefit  of  the  property  owners  and  that  they  are  entitled  to  have 
a  proportionate  amount  or  share  of  the  penalty  or  damages  deducted 
from  their  assessment,''^  but  in  other  Jurisdictions  it  is  held  that  it  is 
not  intended  for  their  benefit,'^  and  that  the  city  may  or  may  not  en- 
force such  penalty  in  its  discretion.''^  Where  time  is  made  the  essence 

dated  damages,  the  court  said:  Scott,  70  Tex.  442,  7  S.  W.  777; 
"Nothing  appearing  in  this  case  to  Wibaux  v.  Grinnell  Live  Stocli:  Co., 
take  it  without  the  general  rule,  9  Mont.  154,  22  Pac.  492;  Mayne  on 
appellant  will  not  tie  heard  to  say.  Dam.  (5th  ed.),  146;  Pastor  v.  Solo- 
on  finishing  the  work,  and  after  men,  2  Misc.  (N.  Y.)  125,  55  N.  Y. 
making  certain  that  which  at  the  S.  956;  3  Parsons  on  Contracts  (9th 
time  was  uncertain  arid  conjectu-  ed.),  *157;  Streeper  v.  Williams,  48 
ral   and  difllcult  to  prove,  that  no  Pa.  St.  450." 

loss    did    actually    result    from    its  '"Central    Bitulithic    Pav.    Co.    v. 

breach  of  the  contract.     The  word  Mt.  Clemens,  143  Mich.  259,  106  N. 

'forfeit'    ordinarily   Imports    a   pen-  W.  888. 

alty,    but    not    necessarily    so.      Its  ■"  Heman  v.  Gilliam,  171  Mo.  258, 

meaning    is    determined,    like    the  71  S.  W.  163. 

words  'liquidated  damages,'  by  the  '^Cass  Farm  Co.  v.  City  of  De- 
connection  in  which  It  .is  used,  troit,  124  Mich.  433,  83  N.  W.  108. 
Merica  v.  Burget,  36  Ind.  App.  453,  "Gulick  v.  Connely,  42  Ind.  134; 
75  N.  B.  1083;  Chaude  v.  Shepard,  Lindsey  v.  Brawner  (Ky.),  97  S.  W. 
122  N.  Y.  397,  25  N.  E.  358;  Noyes  1,  29  Ky.  L.  1236;  Cass  Farm  Co.  v. 
V.  Phillips,  60  N.  Y.  408;  Ex  parte  City  of  Detroit,  124  Mich.  433,  83 
Alexander,  39  Mo.  App.  108;  Pogue  N.  W.  108.  As  to  the  construction 
V.  Keweah  Power  and  Water  Co.,  and  effect  of  such  provisions,  see 
138  Cal.  664,  72  Pac.  144;  Eakln  v.  Gammlno  v.  Town  of  Dedham,  164 
47 — Elliott  R.  and  S. 
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of  the  contract  a  contractor  may  forfeit  his  compensation  by  failure 
to  complete  the  work  within  the  time  specified;^*  and  under  some 
statutes,  it  invalidates  an  assessment  therefor.''^  But,  under  other 
statutes,  it  has  been  held  that  the  city  may  extend  the  time,^*  pro- 
vided it  is  done  before  the  expiration  of  the  time  originally  limited.'"^ 
It  has  also  been  held  that,  if  the  time  is  limited  by  ordinance,  the 
limitation  in  the  ordinance  controls  a  stipulation  in  the  contract  for 
liquidated  damages  and  makes  the  contract  unenforceable  and  an  as- 
sessment or  tax  bill  void  for  failure  to  perform  within  the  time  lim- 
ited f^  but  if  the  ordinance  does  not  fix  the  time,  a  clause  in  the  con- 
tract fixing  it  and  providing  for  the  deduction  of  a  certain  sum  per 
day  for  delay  is  deemed  to  fix  or  determine  the  effect  of  the  failure 
to  perform  and  does  not  invalidate  the  contract/* 

§  650.  (535)  Delay  caused  by  city  or  court. — ^Where  the  work  is 
delayed  by  the  fault  of  the  city  beyond  the  time  fixed  for  its  comple- 
tion and  the  city  is  to  pay  for  it  the  contractor  does  not  lose  his 
rights,^"  and  he  may  even  be  entitled  to  rescind  or  to  recover  damages 


Fed.  593,  90  C.  C.  A.  465;  Boyce  v. 
United  States  Fidelity  &c.  Co.,  Ill 
Fed.  138,  49  C.  C.  A.  276. 

"  Garland  v.  New  Orleans,  13  La. 
Ann.  43;  City  of  Springfield  v. 
Schmook,  120  Mo.  App.  41,  96  S.  W. 
257;  Kohler  v.  Guttenberg,  38  N.  J. 
L.  419;  Chandley  v.  Cambridge 
Springs,  203  Pa.  139,  52  Atl.  87. 

"Kelso  V.  Cole,  121  Cal.  121,  53 
Pac.  353;  Dougherty  v.  Coffin,  69 
Cal.  454,  10  Pac.  672;  Barber  As- 
phalt Pav.  Co.  V.  Ridge,  169  Mo.  376, 
68  S.  W.  1043;  Winfrey  v.  Linger, 
89  Mo.  App.  159;  Smith  v.  City  of 
Westford,  105  Mo.  App.  221,  79  S.  W. 
725.  See  also.  Wood  v.  Brady,  150 
tr.  S.  18,  37  L.  ed.  981,  14  Sup.  Ct.  6. 

"Edwards  v.  Berlin,  123  Cal.  544, 
56  Pac.  432;  Buckman  v.  Cunes,  103 
Cal.  62,  36  Pac.  1025.  See  also,  Jen- 
kins V.  Stetler,  118  Ind.  275,  20  N. 
E.  788;  City  of  Leavenworth  v. 
Mills,  6  Kan.  288;  People  v.  Yonkers, 
39  Barb.   (N.  Y.)  266. 

"Kelso  V.  Cole,  121  Cal.  121,  53 
Pac.  353;  Brady  v.  Burke,  90  Cal.  1, 
27  Pac.  52. 

"  Barber  Asphalt  Pav.  Co.  v. 
Munn,  185  Mo.  552,  83  S.  W.  1062; 


McQuiddy  v.  Brannock,  70  Mo.  App. 
535. 

"City  of  Sedalla  v.  Smith,  206 
Mo.  346,  104  S.  W.  15;  Paul  v.  Con- 
queror Trust  Co.,  125  Mo.  App.  483, 
102  S.  W.  1070.  In  Montague  v.  W. 
H.  Kolkmeyer  &  Co.,  138  Mo.  App. 
288,  120  S.  W.  637,  it  is  held  that 
where  time  is  not  the  essence  of 
the  contract  and  is  not  fixed  by  or- 
dinance, the  work  must  be  done  in 
a  reasonable  time  and  if  found  too 
short  by  reason  of  excessive  rain- 
fall and  bad  weather  it  may  be  ex- 
tended a  reasonable  time  by  the 
city. 

'"King  Iron  Bridge  &e.  Co.  v.  St. 
Louis,  43  Fed.  768,  10  L.  R.  A.  826n; 
Hilgert  v.  Barber  Asphalt  Pav.  Co., 
107  Mo.  App.  385,  81  S.  W.  496; 
Childers  v.  Holmes,  95  Mo.  App.  154, 
68  S.  W.  1046;  Thileman  v.  New 
York,  82  App.  Div.  (N.  Y.)  136,  81 
N.  Y.  S.  773;  Taylor  v.  Nertherwood, 
91  Va.  88,  20  S.  E.  888;  Wright  v. 
Meyer  (Tex.  Civ.  App.),  25  S.  W. 
1122.  But  see,  as  to  whether  it  is 
an  excuse  where  property  owners 
are  assessed.  Heft  v.  Payne,  97  Cal. 
108,  31  Pac.  844. 
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caused  by  the  delay.'^  But  he  cannot  maintain  an  action  for  damagiES 
on  account  of  increased  cost  of  the  work  due  to  delay  caused  by  the 
inspector  in  rejecting  material,  where  the  contract  provides  that  the 
inspector  shall  have  that  power  and  the- contractor  acquiesces  in  his 
rejection  of  the  material.*^  It  has  also  been  held  that  neither  bad 
weather  nor  an  injunction  is  a  sufiBcient  excuse  for  delay  on  the  part 
of  the  contractor.**  But  much  must  necessarily  depend  upon  the 
particular  contract  in  question,  and  an  injunction  would  certainly  be 
a  sufficient  excuse  in  some  cases.** 


^  Lawson  v.  Wallasey  Local 
Board,  52  L.  J.  Q.  B.  302;  Blanchard 
V.  Blackstone,  102  Mass.  343;  Mans- 
field V.  New  York  &c.  R.  Co.,  102  N. 
Y.  205,  6  N.  E.  386;  United  States 
V.  Mueller,  113  U.  S.  153,  28  L.  ed. 
946,  5  Sup.  Ct.  380;  Sheehan  v.  City 
of  Pittsburg,  213  Pa.  133,  62  Atl.  642. 

^  Montgomery  v.  Mayor  of  New 
York,  151  N.  Y.  249,  45  N.  E.  550. 
But  see  MulhoUand  v.  Mayor  of  New 
York,  113  N.  Y.  631,  20  N.  E.  856, 
and  compare  White  v.  Braddock 
Borough  School  Dist.,  159  Pa.  St. 
201,  28  Atl.  136. 

=^McQuiddy  v.  Brannock,  70  Mo. 
App.  535.  See  also,  City  of  Chicago 
V.  Duffy,  218  111.  242,  75  N.  E.  912; 
Whittemore  v.  Sills,  76  Mo.  App. 
248.  So,  of  course,  delay  on  the 
part  of  the  person  from  whom  the 
contractor  has  engaged  his  material, 
or  the  like,  is  no  excuse.  Wood  v. 
Boney  (N.  J.  Eq.),  21  Atl.  574. 

"Webb  Granite  &c.  Co.  v.  Worces- 
ter, 187  Mass.  385,  73  N.  B.  639; 
Mathewson  v.  City  of  Grand  Rapids, 
88  Mich.  558,  50  N.  W.  651,  26  Am. 
St.  299.  See  also,  as  to  delay  caused 
by  unusual  weather,  Bietry  v.  New 
Orleans,  22  La.  Ann.  149.  And  see 
generally,  Sparks  v.  Villa  Rosa 
Land  Co.,  99  Mo.  App.  489,  74  S.  W. 
120;  Holloran  v.  Morman,  27  Ind. 
App.  309,  59  N.  E.  869.  In  Mon- 
tague V.  W.  H.  Kolkmeyer  &  Co., 
138  Mo.  App.  288,  120  S.  W.  637,  639, 
it  Is  said:  "In  the  absence  from  the 
ordinance  of  a  provision  prescrib- 
ing the  time  limit  in  which  the  im- 
provement should  be  completed, 
time  was  not  made  of  the  essence 
of  the  contract,  though  the  contract 
itself  fixed  a  limit.     In  such  cases 


the  rule  is  that  the  work  must  be 
done  within  a  reasonable  time,  and 
the  presumption  should  be  indulged 
that  the  time  stated  in  the  contract 
is  a  reasonable  time,  for  manifestly 
the  parties  themselves  so  regarded 
it  when  they  made  the  contract. 
This  presumption  is  not  conclusive, 
and,  where  the  subsequent  facts 
demonstrate  that  the  time  allotted 
was  not  reasonably  sufittcient  for  the 
work,  the  time  may  be  extended  by 
ordinance  enacted  before  the  expira- 
tion of  the  period,  provided  always 
that  the  whole  time  allotted  must 
not  exceed  the  limit  of  a  reasonable 
time.  So  much  has  been  said  on 
this  subject  in  recent  decisions  of 
courts  of  last  resort  in  this  state 
that  we  content  ourselves  with  a 
mere  statement  of  the  rules  now 
considered  as  well  settled.  Heman 
V.  Gilliam,  171  Mo.  258,  71  S.  W. 
163;  Allen  v.  Labsap,  188  Mo.  692, 
87  S.  W.  926;  Hund  v.  Rackllffe,  192 
Mo.  312,  91  S.  W.  500;  Curtice  v. 
Schmidt,  202  Mo.  703,  101  S.  W.  61; 
Ayers  v.  Schmohl,  86  Mo.  App.  349; 
Brigham  v.  Hickman,  136  Mo.  App. 
216,  116  S.  W.  449.  *  *  *  The 
allegations  of  the  answer  are  to  the 
effect  that  excessive  rainfall,  floods,- 
and  continued  bad  weather  rendered 
impossible  the  doing  of  the  work  in 
the  time  prescribed  in  the  contract. 
In  other  words,  natural  causes 
against  which  ordinary  foresight 
and  prudence  could  not  have  guard- 
ed made  unreasonable  what  ap- 
peared as  a  reasonable  time  when 
the  contract  was  made.  That  this 
reason  afforded  good  ground  for  the 
enactment  of  the  extension  ordi- 
nances   is    a    proposition   not   now 


§  652  EOADS  AND  STREETS.  740 

§  651.  (536)  Extension  of  time. — It  has  been  held  that  provisions 
of  a  statute  requiring  a  reletting  of  the  contract  upon  the  contractor's 
failure  to  complete  it  in  time  are  mandatory,  and  that  the  time  cannot 
thereafter  be  extended  by  the  local  authorities  f=  but,  ordinarily,  the 
city  may  undoubtedly  waive  a  strict  compliance  with  the  contract  as 
to  time*®  and  extend  the  time  where  the  rights  of  property  owners  are 
not  involved.  So  there  appears  to  be  no  good  reason  why  it  may  not 
do  so  in  a  proper  case,  even  where  the  work  is  to  be  paid  for  by  assess- 
ing the  property  specially  benefited.*'  Under  the  present  California 
statute  it  is  held  that  the  time  may  be  extended,  but  all  extensions  of 
time  must  be  made  before  the  period  fixed  in  the  contract  for  its 
completion,  or  within  the  periods  to  which  it  has  been  previously  ex- 
tended.** 

§  652.  (537)  Extra  work. — ^The  question  as  to  when,  if  at  all,  a 
contractor  may  recover  for  extra  work  depends  largely  upon  statutory 
provisions  or  the  authority  of  the  municipal  officials  as  well  as  upon 
the  particular  contract  and  nature  of  the  work.  Where  the  work  is 
to  be  paid  for  by  the  municipality,  and  the  local  authorities  are  au- 
thorized to  do  so,  they  may  bind  the  municipality  to  pay  for  extra 
work  not  included  in  the  original  contract,  and  it  has  even  been  held 
that  they  may  bind  the  property  owners  for  extra  work  not  specified 
in  the  improvement  ordinance  and  advertisement  for  bids.*®  But 
where  the  statute  limits  the  liability  of  the  municipality  to  payment 

open  to  serious  question.     It  is  in  Ohio  St.  116;  People  v.  Yonkers,  39 

accord  with  the  decision  of  the  su-  Barb.  (N.  Y.)  266,  and  last  case  and 

preme   court  in   Hund  v.  Raokliffe,  quotation  in  last  note  to  last  preced- 

supra,  and  of  this  court  in  Brigham  ing  section. 

V.  Hickman,  supra."  ^  McVerry  v.  Boyd,  89  Cal.  304,  26 

^  Beveridge     v.     Livingstone,     54  Pac.  885;    Raisch  v.  San  Francisco, 

Cal.  54;   Mahoney  v.  Braverman,  54  80  Cal.   1,  22   Pac.   22;    Fanning  v. 

Cal.  565.  Schammel,  68  Cal.  428,  9  Pac.  427; 

»See  People  v.  Brennan,  18  Abb.  Kelso  v.  Cole,  121  Cal.  121,  5S  Pac. 

Pr.  (N.  Y.)  100;  Luckhart  v.  Ogden,  353.    But  it  need  not  be  recorded  or 

30  Cal.  547;   Mundy  v.   Stevens,  61  indorsed  on  the  contract  before  the 

Fed.    77,   9    C.    C.   A.    366;    Hill   v.  time   expires   if   the   extension   has 

Smith,  34  Vt.  535;   Smith  v.  Smith,  actually   been   made.    Buckman    v. 

45  Vt.  433.  Landers,  111  Cal.  347,  43  Pac.  1125; 

s'Terre  Haute  &c.  R.  Co.  v.  Nel-  McVerry  v.   Boyd,   89   Cal.   304,  26 

son,  130  Ind.  258,  27  N.  E.  486;   Jen-  Pac.    885;    Ede   v.   Knight,    93    Cal. 

kins  V.  Stetler,  118  Ind.  275,  20  N.  159,  28  Pac.  860. 

E   788.    See  also,  Hund  v.  Rackliffe,  ^  Boyd  v.   Murphy,  127   Ind.   174, 

192  Mo.  312,  91  S.  W.  500;   Childers  25  N.  E.  702.   But  see  Stephenson  v. 

V    Holmes,  95  Mo.  App.   154,   68  S.  Town  of  Salem,  14  Ind.  App.  386,  42 

W.    1046;    Hubbard   v.    Norton,    28  N.  E.  44,  943. 
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» 

for  the  street  and  alley  crossings,  neither  the  city  engineer  nor  the 
council  can  bind  it  to  pay  for  a  culvert  in  the  street  as  extra  work."" 
In  a  recent  case,  however,  the  city  was  held  liable  for  work  performed 
under  the  order  of  the  street  commissioner,  who  was  given  authority 
in  the  premises  both  by  the  statute  and  the  contract,"^  and  in  another 
case  it  was  held  that  the  contractor  was  entitled  to  recover  for  doing 
a  quantity  of  work  greatly  in  excess  of  that  stated  in  the  estimate  of 
the  city  upon  which  he  bid.'^  But  where  he  had  agreed  to  take  all 
risk  from  the  sudden  influx  of  water,  it  was  held  that  he  could  not 
claim  additional  remuneration  because  the  work  proved  greater  than 
he  anticipated."^  And  this  is  generally  true,  although  the  work  proves 
more  expensive  than  he  anticipated,  owing  to  unforeseen  difSculties 
or  obstructions."*  So,  he  cannot  ordinarily  recover  extra  compensa- 
tion for  any  work  constituting  a  necessary  incident  to  the  perform- 
ance of  the  contract."^  But  a  provision  in  a  contract  that  the  con- 
tractor shall  make  no  claim  for  extra  work  does  not  apply  to  such 
work  made  necessary  by  changes  made  by  the  city  in  the  plans  and 
specifications.""  And  it  has  been  held  that  the  cost  of  extra  work 
caused  by  the  negligence  of  the  city  engineer  should  be  borne  by  the 

""City  of  New  Albany  v.  Conger,  that  their  finding  is  generally  con- 

18  Ind  App.  230,  47  N.  E.  852.    See  elusive   where   the    contract   makes 

also.   City  of  Huntington  v.  Force,  them   final   arbiters   in   the  matter. 

152  Ind.  368,  53  N.  E.  443.  -  See  also,  McBwen  v.  Mayor  of  Nash- 

"Steffen  v.  City  of  St.  Louis,  135  ville  (Tenn.),  36  S.  W.  968;  War- 
Mo.  44,  36  S.  W.  31.  See  also.  Board  ren-Scharf  Asphalt  &c.  Co.  v.  City  of 
V.  Newlin,  132  Ind.  27,  31  N.  E.  465;  St.  Paul,  69  Minn.  453,  72  N.  W. 
Board   v.    Motherwell    &c.    Co.,    123  711. 

Ind.  364,  24  N.  E.  115;  but  compare        »*City   of   Chicago    v.    Duffy,    179 

Sexton  V.  Cook  County,  114  111.  174,  111.  447,  53  N.  B.  982;    City  of  Chi- 

28  N.  E.  608.  cago   v.   Weir,    165    111.    582,    46   N. 

°2  Smith  V.  Salt  Lake  City,  83  Fed.  E.   725;    McCauley  v.    City   of   Des 

784.    See  also  Delafleld  v.  Village  of  Moines,  83  Iowa  212,  48  N.  W.  1028; 

Westfield,  77  Hun  (N.  Y.)  124,  28  N.  Gartner  v.  City  of  Detroit,  131  Mich. 

Y.  S.  440;    Cook  County  v.  Harms,  21,  90  N.  W.  690;  Kelly  v.  New  York] 

108  111.  153;   Abells  v.  City  of  Syra-  180  N.  Y.  507,  72  N.  E.  1144.     But 

cuse,  7  App.  Div.  (N.  Y.)  501,  40  N.  compare  McManus  v.  City  of  Phila- 

Y.   S.  233;    Horgan  v.  City  of  New  delphia,  211  Pa.  394,  60  Atl.  1001. 
York,  160  N.  Y.  516,  55  N.  E.  204.  ""Rens  v.  City  of  Grand  Rapids, 

"Burnham  v.  City  of  Milwaukee,  73  Mich.  237,  41  N.  W.  263;   City  of 

100  Wis.  55,  75  N.  W.  1014.    This  case  Winona  v.   Jackson,    92    Minn.    453, 

also  holds  that  he  must  clearly  show  100  N.  W.  368;  Voorhis  v.  New  York, 

that   the   work   and   material   were  62  N.  Y.  498;  Abells  v.  City  of  Syra- 

not  furnished  under  the  original  con-  cuse,  7  App.  Div.  (N.  Y.)  501,  40  N. 

tract  and  were  necessary  to  its  com-  Y.  S.  233. 

pletion;    that  he  must  present  his        ""Dwyer   v.   New   York,   77   App. 

claim  to  the  board  of  public  works  Div.  (N.  Y.)  224,  79  N.  Y.  S.  17. 
where  the  contract  so  provides,  and 
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citj'  and  not  by  the  contractor.'^  So,  where  the  contractor  was  com- 
pelled by  the  city  engineer  to  relay  a  pavement,  it  was  held  that  the 
contractor,  by  complying  with  the  order  after  making  an  oral  protest, 
did  not  waive  a  claim  for  extra  compensation.'* 

§  653.  Authority  to  provide  for  extra  work — ^Express  and  implied 
contracts. — Some  statutes  provide  that  no  allowance  shall  be  made  for 
extra  work  or  material  not  provided  for  in  the  contract  or  ordinance.'* 
And  under  such  statutes,  whether  the  prohibition  is  direct  and  express 
or  merely  implied  from  provisions  requiring  competitive  bidding  on 
all^work  and  material,  or  the  like,  extras  cannot,  ordinarily  at  least, 
be  included  in  the  assessment  against  abutting  property  owners.^"*  It 
has  also  been  held  that  extra  work  done  by  reason  of  the  mistake  of 
the  city  engineer  cannot  form  a  basis  of  recovery  by  the  contractor 
from  either  the  city  or  its  engineer.^  But  we  think  a  provision  pre- 
venting the  inclusion  of  the  cost  of  extra  work  in  an  assessment  does 
not  necessarily  prevent  the  city  becoming  liable  therefor  in  a  proper 
case.  And  extra  work  can  often  be  severed  so  as  not  to  vitiate  an  as- 
sessment for  the  amount  properly  due  under  the  contract.^  So,  under 
statutory  authority,  a  reassessment  may  be  made  so  as  to  include  ex- 
tra work.^  And  even  under  statutes  requiring  competitive  bidding, 
emergencies  may  arise  and  changes  sometimes  be  made  the  cost  of 
which  may  be  included  in  the  assessment.*  Where  an  allowance  for 
extras  is  absolutely  prohibited  by  statute  it  would  seem  to  make  no 
difference  whether  the  contract  is  express  or  implied.^  And  so,  where 
there  is  no  such  prohibition,  and  no  provision  requiring  an  express 
contract,  a  contract  may  be  implied  in  a  proper  case.   But  recovery 

"  City  of  Chicago  v.  DufEy,  218  111.  =  McDonald  v.  Mezes,  107  Cal.  492, 

242,  75  N.  E.  912.  40  Pac.  808. 

■^Gearty  v.  New  York,  171  N.  T.  =City  of  Seattle  v.  Kelleher,  195 

61,  63  N.  B.  804.    But  compare  Beck-  U.  S.  351,  49  L.  ed.  232,  25  Sup.  Ct. 

er  V.  New  York,  170  N.  Y.  219,  63  N.  44. 

E.  298.  "Hastings  v.  Columbus,  42   Ohio 

"I  Blair  v.  Luning,  76  Cal.  134,  18  St.  585;   Longworth  v.  City  of  Cin- 

Pac.   153;    Donnelly  v.   Howard,   60  clnnati,  30  Ohio  St.  101.     See  also, 

Cal.  291;   State  v.  City  of  Hoboken,  Allen  v.  Rogers,  20  Mo.  App.   290; 

36  N.   J.  L.   378;    Smith  v.  City  of  FuUerton  v.  City  of  Des  Moines,  — 

Portland,  25  Ore.  297,  35  Pac.  665.  la.  — ,  126  N.  W.  159. 

™  McDonald    v.    Mezes,    107    Cal.  '  See  Appleton  Waterworks  Co.  v. 

492,  40  Pac.  808;  Piedmont  Pav.  Co.  City  of  Appleton,  132  "Wis.  563,  113 

V.  AUman,  136  Cal.  88,  68  Pac.  493;  N.  W.  44;   Chippewa  Bridge  Co.  v. 

Town  of  Cicero  v.  Green,  211  111.  241,  Durand,  122  Wis.  85,  99  N.  W.  603, 

71  N.  E.  884;  In  the  Matter  of  Eager,  106  Am.  St.  931;    Litchfield  v.  Bal- 

41  How.  (N.  Y.)  107.  lou,  114  U.  S.  190,  29  L.  ed.  132,  5 

^Wilson  V.  City  of  St.  Joseph,  125  Sup.  Ct.  820. 
Mo.  App.  460,  102  S.  W.  600. 
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cannot  be  had  for  work  voluntarily  performed  by  the  contractor  out- 
side of  the  contract,  under  circumstances  not  giving  rise  to  an  im- 
plied contract,^  nor  unless  it  was  properly  authorized  by  one  having 
authority'^  or  so  ratified,  or  the  like  as  to  create  a  liability.'  Questions 
arising  as  to  the  construction  of  contracts  where  alleged  extra  work  is 
performed,  and  the  measure  of  recovery  in  regard  to  which  there  is 
some  conflict,  are  considered  in  the  cases  cited  below.^ 

§  654.  Control,  inspection  and  approval  of  work — Official  certifi- 
cate.— Improvement  contracts  usually  provide  that  inspection  shall  be 
made  and  the  work  done  in  a  sense  at  least  under  the  control  or  super- 
intendence of  the  city  engineer,  superintendent  of  streets,  or  other  of- 
ficial. Questions  sometimes  arise  as  to  the  nature  and  extent  of  such 
control,^"  but  not  so  often  as  when  it  is  also  provided  that  an  engi- 


°  See  West  Chicago  Park  Com'ra 
V.  Kincade,  64  111.  App.  113;  Davles 
v.  East  Saginaw,  66  Mich.  37,  32  N. 
W.  919;  Costa  v.  Crawford  Tp.,  75 
N.  J.  L.  542,  68  Atl.  160;  O'Brien  v. 
New  York,  65  Hun  (N.  Y.)  112,  19 
N.  Y.  S.  793;  McEwen  v.  Nashville 
(Tenn.),  36  S.  W.  968.  Nor  where 
erroneous  estimates  are  naade,  hut 
the  contractor  Is  required  to  deter- 
mine for  himself.  Sanitary  Dist.  v. 
Rlcker,  91  Fed.  833,  34  C.  C.  A.  91; 
Lentilhon  v.  New  York,  102  App. 
Dlv.  (N.  Y.)  548,  92  N.  Y.  S.  897  (af- 
firmed in  185  N.  Y.  549,  77  N.  E. 
1190);  Kelly  v.  New  York,  87  App. 
Div.  (N.  Y.)  299,  84  N.  Y.  S.  349. 

'City  of  Huntington  v.  Force,  152 
Ind.  368,  53  N.  E.  443;  Cashman  v. 
Boston,  190  Mass.  215,  76  N.  E.  671; 
Leathers  v.  Springfield,  65  Mo.  504; 
People  v.  Snedeker,  106  App.  Div. 
(N.  Y.)  89,94  N.Y.  S.  319  (affirmed 
in  182  N.  Y.  558,  75  N.  E.  1133) ;  John- 
son V.  Albany,  86  App.  Dlv.  (N.  Y.) 
567,  83  N.  Y.  S.  1002;  McManus  v. 
City  of  Philadelphia,  201  Pa.  619,  51 
Atl.  320;  Farrell  v.  Coatsville  Bor- 
ough, 214  Pa.  296,  63  Atl.  742;  City 
of  Dallas  v.  Brown,  10  Tex.  Civ.  App. 
612,  31  S.  W.  298.  See  also,  Roem- 
held  V.  City  of  Chicago,  231  111.  467, 
83  N.  E.  291. 

'  See  Dwyer  v.  New  York,  77  App. 
Div.  (N..  Y.)  224,  79  N.  Y.  S.  17.  But 
it  was  held  that  a  void  contract 
could  not  be  ratified  and  that  no  re- 
covery could  be  had  on  the  quantum 
meruit  in  Cawker  v.  Central  Bltu- 


lithic  Pav.  Co.,  140  Wis.  25,  127  N. 
W.  888.  See  also.  City  of  Denver  v. 
Hindry,  40  Colo.  42,  90  Pac.  1028, 11 
L.  R.  A.  (N.  S.)  1028;  McManus  v. 
Hornaday,  124  la.  267,  100  N.  W.  33; 
Heman  v.  Larkin,  108  Mo.  App.  392, 
83  S.  W.  1019;  O'Brien  v.  Wheelock, 
184  U.  S.  450,  22  Sup.  Ct.  354,  46  L. 
ed.  636;  Allen  v.  City  of  Davenport, 
132  Fed.  209,  65  C.  C.  A.  641;  City  of 
Manistee  v.  Harley,  79  Mich.  238,  44 
N.  W.  603;  Kirwln  v.  Nevln,  111  Ky. 
682,  64  S.  W.  647,  to  the  effect  that 
there  can  be  no  recovery  on  the 
quantum  meruit  in  such  cases.  And 
compare  Floyd  County  v.  Allen 
(Ky.),  126  S.  W.  124,  27  L.  R.  A. 
(N.  S.)   and  note. 

•Allen  V.  Melrose,  184  Mass.  1,  67 
N.  E.  1060;  O'Dea  v.  City  of  Wi- 
nona, 41  Minn.  424,  43  N.  W.  97,  and 
cases  cited;  Steffen  v.  St.  Louis,  135 
Mo.  44,  36  S.  W.  31;  Mulholland  v. 
New  York,  113  N.  Y.  631,  20  N.  E. 
856;  Murphy  v.  City  of  Alvine,  20 
Ore.  379,  26  Pac.  234;  Wood  v.  City 
of  Ft.  Wayne,  119  U.  S.  S12,  30  L. 
ed.  416,  7  Sup.  Ct.  219.  See  also, 
Ball  V.  Kilkland,  102  Minn.  213,  113 
N.  W.  271,  120  Am.  St.  621;  Costa 
V.  Cranford  Tp.,  75  N.  J.  L.  542,  68 
Atl.  160;  Talbott  v.  Town  of  New 
Castle,  169  Ind.  172,  81  N.  E.  724. 

'"See  White  v.  New  Orleans,  15 
La.  Ann.  667;  Chapman  v.  Lowell, 
4  Cush.  (Mass.)  378;  Kulwicki  v. 
Munro,  95  Mich.  28,  54  N.  W.  703; 
Burke  v.  Kansas  City,  34  Mo.  App. 
570;    Montgomery  v.   New  York,   9 
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neer's  estimate  shall  be  conclusive,  or  that  the  work  shall  be  done  to 
the  approval  of  a  designated  official,  or  a  proper  certificate  of  the 
proper  completion  of  the  work  shall  be  obtained,  or  the  like.  Much,  of 
course,  depends  upon  the  provisions  of  the  particular  statute  or  con- 
tract in  question.  In  many  instances  the  determination  of  the  official 
designated  has  been  held  binding  upon  the  contractors^  and  upon  the 
city,^^  and  such  is  the  general  rule  where  it  is  so  provided,  except  ia 
case  of  fraud  or  the  like.^^  Under  some  statutes  a  certificate  of  a  desig- 
nated official  that  the  work  has  been  properly  performed  is  required. 
Such  a  certificate  is  sometimes  required  by  statute  as  a  condition 
precedent  to  an  assessment  or  the  issuance  of  bonds  to  be  paid  out  of 
the  fund  so  raised,^*  or  for  some  similar  purpose.  The  certificate  must 
be  made  by  the  designated  officer^^  and  executed  in  form  and  contents 
substantially  as  required  by  statute.^'    Sometimes  certificates  of  cer- 

Misc.    (N.  Y.)   331,  29  N.  Y.  S.  68742  N.  Y.  S.  522;  Gearty  v.  New  York, 
(affirmed  in  151  N.  Y.  249,  45  N.  B.    171  N.  Y.  61,  63  N.  E.   804;    Ellza- 
550);    Harrison   v.   Village  of  New    beth  v.  Fitzgerald,  114  Fed.  547,  52 
Brighton,  110  App.  Div.  (N.  Y.)  267,    C.   C.   A.   321;    Schmidt  v.   City   of 


97  N.  Y.  S.  246. 


North    Yakima,    12    Wash.    121,    40 


"  Duncan  v.  Ramish,  142  Cal.  686,    Pac.  790.    As  to  what  Is  or  is  not 
76   Pac.   661;    Lamson   v.   Marshall,    sufficient  to  constitute  fraud  or  bad 


133  Mich.  250,  95  N.  "W.  78;   McCor- 
mick  V.  City  of  St.  Louis,  166  Mo. 


faith,  see  Guild  v.  Andrews,  137  Fed. 
369,  70  C.  C.  A.  49;   Darnell  v.  Kel- 


315,    65    S.    W.    1038;    Bowman    v.  ler,  18  Ind.  App.  103,  45  N.  E.  676; 

Stewart,  165  Pa.  St.  394,  30  Atl.  988;  Ryan  v.  Bay  City,  160  Mich.  559,  125 

Guild  V.  Andrews,  137  Fed.  369,  70  N.  W.   398;    2  Elliott  on  Railroads 

C.  C.  A.  49.  (2d  ed.),  §§  1059,  1059a,  1059b  (also 

^  McGuire  v.  City  of  Rapid  City,  as  to  engineer's  estimates  and  cer- 

6  Dak.  346,  43  N.  W.  706,  5  L.  R.  A.  tificates  generally) . 


752;  People  v.  City  of  Syracuse,  144 


'  Obermeyer  v.  Patterson,  130  Cal. 


N.  Y.  63,  38  N.  E.  1006;  Common-  531,  62  Pac.  926;  Reid  v.  Clay,  134 
wealth  V.  City  of  Pittsburgh,  204  Pa.  Cal.  207,  66  Pac.  262;  Case  v.  City 
219,  53  Atl.  769;   City  of  Omaha  v.    of  Sullivan,  222  111.  56,  78  N.  E.  37. 


Hammond,   94   U.   S.    98,   24   L.   ed 


'Dowling    V.    Adams     (Cal.),    41 


70.     But   see   Town   of    Sterling   v.    Pac.   413;    Rauer  v.  Lowe,  107   Cal. 
Hurd,  44  Colo.  436,  98  Pac.  174;  City    229,    40   Pac.    337;    Leeson   v.    New 


of  Greensboro  v.  Southern  Pav. 
Co.,  168  Fed.   880,  94  C.  C.  A.  292, 


York,  65  App.  Div.  (N.  Y.)  105,  72  N. 
Y.  S.  538.    See  also  Worthington  v. 


to  the  effect  that  estimates  made  District  of  Columbia,  19  Ct.  CI.  123; 
and  paid  during  the  progress  of  the  Graham  v.  Borough  of  Etna,  —  N.  J. 
work  while  prima  facie  evidence  of  — ,  75  Atl.  749.  But  it  is  held  that  he 
the  work  done  are  subject  to  correc-  need  not  personally  inspect  the 
tion  or  contradiction  for  error,  mis-  work.  Jennings  v.  Le  Breton,  80 
take,  omission  or  concealment,  and  Cal.  8,  21  Pac.  1127. 
such  is  the  general  rule.    Freygang        '°  Frenna  v.  Sunnyslde  Land  Co., 

124  Cal.  437,  57  Pac.  302;  Buckman 
V.  Cuneo,  103  Cal.  62,  36  Pac.  1025; 


V.  Vera  Cruz  &c.  R.  Co.,  154  Fed. 
640,  83  C.  C.  A.  414;  Mercantile 
Trust  Co.  V.  Heusey,  205  U.  S.  298,     Obermeyer    v.    Patterson,    130    Cal. 


51  L.  ed.  811,  27  Sup.  Ct.  535. 

"  McVery  v.  Kldwell,  63  Cal.  246; 
Green  v.  Jackson,  66  Ga.  250;   In  re 


531,  62  Pac.  926.  See  for  certificates 
held  good  O'Dea  v.  Mitchell,  144  Cal. 
374,  77  Pac.  1020;   Moffitt  v.  Jordan, 


Wood,  51  Barb.  (N.Y.)  275;  Smith  v.     127  Cal.  622,  60  Pac.  173;  Menefee  v. 
New  York,  12  App.  Div.  (N.  Y.)  391,    Bell,  62  Mo.  App.  659.  See  also  Had- 
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tain  oflBcials  are  required  to  be  filed  merely  for  convenience  or  benefit 
of  other  officers,  but  such  provisions  are  merely  directory  and  failure 
to  comply  with  them  will  not  usually  invalidate  an  assessment.^^  If 
the  statute  does  not  require  a  certificate  or  the  like  there  may  be 
a  sufficient  approval  without  any  such  formal  certificate.^*  And  even 
where  a  certificate  is  required  in  ordinary  cases,  it  has  been  held  that 
a  contractor  may  recover  without  it  when  it  is  arbitrarily  and  wrong- 
fully refused.^"  A  city  cannot  avoid  liability  by  unlawfully  delaying 
to  approve  the  work  when  completed  according  to  contract.^"  So,  it 
has  been  held  that  it  cannot  set  up  a  variance  from  the  contract  if 
such  variance  is  due  to  the  fact  that  the  city  furnished  the  contractor 
with  the  wrong  plans,  or  the  like;^^  and  that  a  city  is  not  justified 
in  rejecting  all  material  when  part  of  it  is  in  accordance  with  the 
specifications,  and  the  contractor  is  ready  to  supply  all  proper  material 
in  place  of  any  that  may  be  rejected.^^  It  has  also  been  held  that  a 
city  cannot  rightfully  refuse  to  accept  an  improvement  merely  be- 
cause of  immaterial  defects  or  a  slight  variance  in  performance.^*  The 
subject  of  acceptance  and  its  necessity  and  efEect  as  against  property 
owners  will  be  considered  in  the  chapter  on  assessments.  It  may  be 
said  here,  however,  that  different  rules  prevail  in  different  jurisdic- 
tions. In  some,  at  least  under  particular  charters,  the  acceptance  of 
the  work  by  the  public  authorities  is  not  final  and  conclusive,^*  while 
in  many  others  it  is,^^  except,  perhaps,  in  rare  cases  of  fraud  or  the 
like.2« 

ley  v.  Dague,  130  Cal.  207,  62  Pac.  Pa.  St.  96,  6  Atl.  899;   Berwind  v. 

500.  Galveston  &c.  Inv.  Co.,  20  Tex.  Civ. 

"  See  Brady  v.   Bartlett,   56   Cal.  App.  426,  50  S.  W.  413. 

350;    Duncan   v.   Ramish,   142    Cal.  ^  Emery  v.  Bradford,  29  Cal.  75; 

686,  76  Pac.  661;    Raid  v.  Clay,  134  Lambert  v.  Bates,  137  Cal.   676,  70 

Cal.  207,  66  Pac.  262.  Pac.    777;    People   v.   Whidden,    191 

"Fell  V.  City  of  Philadelphia,  81  111.  374,  61  N.  B.  133,  56  L.  R.  A.  905; 

Pa.  St.  58.  City  of  Chicago  v.  Hulbert,  205  111. 

"Neenan  v.  Donoghue,  50  Mo.  4'93.  346,  68  N.  E.  786;  Lux  &c.  Stone  Co. 

^o  North   Pac.   Lumbering   &c.   Co.  v.  Donaldson,  162  Ind.  481,  68  N.  E. 

V.  East  Portland,  14  Ore.  3,  12  Pac.  4.  1014;    Laakmann  v.   Pritchard,   160 

'^City  of  Chicago  v.   Sexton,  115  Ind.  24,  66  N.  E.  153;   Studebaker  v. 

111.  230,  2  N.E.  263.  Studebaker,   152   Ind.   89,   51   N.   E. 

^^Loftus  V.  Riley,  83  Iowa  508,  50  933;  Ferguson  v.  City  of  Coffey ville, 

N.  W.  17.  77  Kan.  391,  94  Pac.  1010;    City  of 

=^Whitworth    v.    Webb    City,    204  Henderson  v.  Lambert,  77   Ky.  24; 

Mo.    579,    103    S.   W.    86.     See   also,  Harper  v.  City  of  Grand  Rapids,  105 

Shirk  V.  Hupp,  167  Ind.'  509,  78  N.  Mich.  551,  63  N.  W.  517;    Dixon  v. 

E.  242,  79  N.  E.  490;  Brady  v.  New  City  of  Detroit,  86  Mich.  516,  49  N. 

York,  132  N.  Y.  415,  30  N.  E.  757.  W.  628;  Chance  v.  City  of  Portland, 

=*City  of  St.  Joseph  v.  Anthony,  26    Ore.    286,    38    Pac.    68;     City   of 

30  Mo.  537;  New  Orleans  v.  Halpin,  Philadelphia  v.  Gorgas,  180  Pa.  St. 

17  La.  Ann.  185,  87  Am.  Dec.  523;  296,  36  Atl.  868. 

Pepper  v.  City  of  Philadelphia,  114  ^  See  Board  of  Com'rs  of  Laporte 
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§  655.   Partial  performance — Completion  of  work  by  city  or  others. 

— Entire  performance  of  the  contract  is  usually  necessary  in  order  to 
entitle  the  contractor  to  recover  thereunder/^  especially  where  abut- 
ters are  to  be  assessed  therefor.'^  But  there  are  some  instances  in 
which  the  contractor  has  been  held  entitled  to  recover  compensation  for 
the  work  actually  done  and  accepted.^*  Where  the  contract  has  been 
abandoned  it  has  been  held  that  a  new  contract  for  the  completion  of 
the  work  may  be  let  under  the  original  ordinance;^"  but,  at  least  as 
against  the  contractor,  the  city  may  coniplete  the  improvement  where 
a  contract  is  forfeited,  and  it  has  been  held  that  the  contractor  cannot 
object  to  the  method  adopted  by  the  city  in  doing  the  work.^^  But  if 
the  city  uses  the  contractor's  tools  and  materials  it  is  held  that  he  may 
recover  therefor  in  assumpsit.^''  Where  the  contract  has  been  substan- 
tially performed  but  there  is  some  defect  or  failure  to  perform  it  liter- 
ally it  has  been  held  that  the  contractor  may  recover  the  contract  price 
less  a  proper  reduction  for  the  defective  work  or  performance.'^   And 


County  T.  Wolff  (Ind.),  72  N.  E. 
860;  Lux  &c.  Stone  Co.  v.  Donald- 
son, 162  Ind.  481,  68  N.  E.  1014;  Mc- 
Cain v.  City  of  Des  Moines,  128  Iowa 
331,  103  N.  W.  979;  Schuman  v.  Sey- 
mour, 24  N.  J.  Eq.  143;  Duniway  v. 
Portland,  47  Ore.  103,  81  Pac.  945; 
Haisch  V.  City  of  Seattle,  10  Wash. 
435,  38  Pac.  1131;  Town  of  Elma  v. 
Carney,  9  Wash.  466,  37  Pac.  707; 
Eiermann  v.  City  of  Milwaukee,  — 
Wis.  — ,  126  N.  W.  53  (not  binding 
where  it  would  operate  as  a  fraud 
on  the  property  owner). 

"Connolly  v.  San  Francisco 
(Cal.),  33  Pac.  1109;  City  of  Detroit 
V.  Michigan  Pav.  Co.,  36  Mich.  335. 
See  also  City  &c.  of  Denver  v.  Hin- 
dey,  40  Colo.  42,  90  Pac.  1028,  11  L. 
R.  A.  (N.  S.)  1028n;  City  of  Auburn 
v.  State,  170  Ind.  511,  83  N.  E.  997, 
84  N.  E.  990;  State  v.  Bayonne,  35 
N.  J.  L.  332;  Crawford  v.  Mason,  123 
Iowa  301,  98  N.  W.  795. 

^Henderson  v.  Lambert,  10  Bush 
(Ky.)  24;  Berwind  v.  Galveston,  &c. 
Inv.  Co.,  20  Tex.  Civ.  App.  426,  50 
S.  W.  413;  McCain  v.  City  of  Des 
Moines,  128  Iowa  331,  103  N.  W.  979; 
In  Matter  of  Wood,  51  Barb.  (N. 
Y.)  275;  City  of  Cincinnati  v.  Cin- 
cinnati &c.  Co.,  26  Ohio  St.  345;  St. 
John  V.  City  of  East  St.  Louis,  136 


111.  207,  27  N.  E.  543.  But  compare 
In  re  McCormack,  60  Barb.  (N.  Y.) 
128;  Wewell  v.  City  of  Cincinnati,  45 
Ohio  St.  407,  15  N.  E.  196. 

^City  of  Sherman  v.  Connor,  88 
Tex.  35,  29  S.  W.  1053.  See  also. 
Lake  Erie  &c.  R.  Co.  v.  Walters,  13 
Ind.  App.  275,  41  N.  B.  465;  Fell  v. 
City  of  Philadelphia,  61  Pa.  St.  58, 
100  Am.  Dec.  613. 

=»  Kemper  v.  King,  11  Mo.  App. 
116.  See  also,  Himmelmann  v.  Oli- 
ver, 34  Cal.  246.  As  to  whether  there 
must  be  readvertisement  and  com- 
petitive bidding  see  and  compare 
Dougherty  v.  Foley,  32  Cal.  403,  and 
Meuser  v.  Risdon,  36  Cal.  239,  with 
In  re  Leeds,  53  N.  Y.  400,  and  Mit- 
chell V.  Milwaukee,  18  Wis.  92. 

"City  of  Camden  v.  Ward,  67  N. 
J.  L.  558,  52  Atl.  392;  City  of  Mil- 
waukee v.  Shailer,  84  Fed.  106,  28 
C.  C.  A.  286.  See  also.  Powers  v. 
City  of  Yonkers,  114  N.  Y.  145,  21 
N.  E.  132. 

=^City  of  Elgin  v.  Joslyn,  36  111. 
App.  301  (affirmed  in  136  111.  525,  26 
N.  E.  1090). 

^'Corry  v.  Campbell,  25  Ohio  St. 
134;  Hastings  v.  Columbus,  42  Ohio 
St.  585.  And  to  the  same  effect  are 
Kelly  V.  Chadwick,  104  La.  719,  29 


'J'4'3'  EIGHTS  AND  LIABILITIES   OF   CONTEACTOES.  §    656 

it  is  proTided  by  some  of  the  statutes  that  in  ease  of  incomplete  per- 
formance the  contractor  may  recover  reasonable  compensation  for  the 
work  done  by  him/*  not  in  excess  of  the  contract  price.^'  But,  in  the 
absence  of  a  statutory  provision  authorizing  it,  a  contractor  cannot  re- 
cover the  reasonable  value  of  incomplete  work  and  have  an  assessment 
levied  therefor  where  he  ignores  the  contract  and  has  not  substantially 
performed  it.^^ 

§  656.  (538)  Rights  of  contractor  prevented  from  completing 
work. — If  a  contractor  is  prevented  from  completing  the  work  by  an 
afiBrmative  act  of  the  city  wrongfuly  rescinding  the  contract  and 
discontinuing  the  work  thereunder  after  he  has  expended  money  and 
performed  labor  in  its  prosecution,  and  in  this  way  the  city  prevents 
the  possibility  of  levying  and  collecting  assessments  upon  the  prop- 
erty benefited,  he  may  recover  from  the  city  the  damages  thus 
caused.^^  This  is  certainly  the  rule  where  the  work  is  to  be  paid  for 
by  the  city  itself,  for  an  employer  cannot  thus  take  advantage  of  his 
own  wrong  and  escape  all  liability  upon  the  ground  that  the  contract 
has  not  been  completed,  when  he  himself  wrongfully  prevents  its  com-  • 


So.   295    (affirmed   in   Chadwick  v.  "City  of  Dunkirk  v.  Wallace,  19 

Kelley,  187  U.  S.  540,  47  L.  ed.  293,  Ind.  App.  298,  49  N.  B.  463,  holding 

23  Sup.  Ct.  175);  Creamer  v.  Bates,  that  he  might  recover  the  reason- 

49  Mo.   523;    Bond  v.  Mayor  &c.  of  able  value  of  the  work  done  and  the 

Newark,  19  N.  J.  Eq.  376.    Compare  money    necessarily    expended.      See 

also.  Barber  Asphalt  Pav.  Co.  v.  Ull-  also.  Chambers  v.  City  of  St.  Joseph, 

man,  137  Mo.  543,  38  S.  W.  458.  33  Mo.  App.  536;   Palmer  v.  City  of 

'*City  of  Davenport  v.  Allen,  120  Brooklyn,  11  Misc.  (N.  Y.)  459,  32  N. 

Fed.  172;   Quest  v.  Johnson,  58  Mo.  Y.  S.  739;  Wren  v.  City  of  Indianap- 

54.  olis,  96  Ind.  206,  218;  Grant  v.  Board 

»°  Quest  V.  Johnson,  58  Mo.  54.  of  Water  Com'rs,  122  Mich.  694,  81 

«« Denver  v.  Hindry,  40  Colo.  42,  90  N.  W.  969;   Brady  v.  St.  Joseph,  84 

Pac.  1028,  11  L.  R.  A.  (N.  S.)  1028n;  Mo.  App.  399;  Gearty  v.  New  York, 

City  of  Auburn  v.   State,   170    Ind.  171  N.  Y.  61,  63  N.  E.  804;   Sheehan 

511,  83  N.  E.  997,  84  N.  E.  990;  Neill  v.    Pittsburg,   213   Pa.    133,   62    Atl. 

V.  Trans- Atlantic  &c.  Trust  Co.,  89  642;     Burnham    v.    Milwaukee,    100 

Mo.  App.  644.     See  also,   as  to  ne-  Wis.  55,  75  N.  W.  1014;    O'Neill  v. 

cessity  of  adopting  the  right  theory  Milwaukee,  121  Wis.   32,   98  N.  W. 

as  between  an  attempt  to  enforce  963;  City  of  New  Orleans  v.  Warner, 

the  contract  and  an  attempt  to  re-  175  U.  S.  120,  44  L.  ed.  96,  20  Sup. 

cover  reasonable  value,  or  the  like,  Ct.  44,  176  U.  S.  92,  44  L.  ed.  385,  20 

McQuiddy  v.  Brannock,  70  Mo.  App.  Sup.  Ct.  280.    But  compare  Town  of 

535;  Heman  v.  Larkin,  108  Mo.  App.  Tipton  v.  Jones,  77  Ind.  307. 
392,  83  S.  W.  1019. 
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pletion.'^  It  is  also  supported  by  the  authorities  cited  in  the  next 
section  to  the  effect  that  the  city  is  liable  where  it  -wrongfully  refuses 
to  make  or  collect  an  assessment  and  thus  deprives  the  contractor  of 
compensation  from  the  property  owners. 

§657.  (539)  Eight  of  contractor  to  recover  from  city — ^Mandamus. 

— ^When  the  governing  statute  or  the  contract  lawfully  provides  that 
the  city  shall  not  be  liable  for  any  part  of  the  cost  of  the  improvement, 
or  shall  be  liable  pnly  for  street  and  alley  crossings,  the  better  rule 
seems  to  be  that  the  contractor  cannot  recover  from  the  city,  so  long 
as  it  does  its  duty,  for  the  deficiency  in  case  the  property  assessed  does 
not  sell  for  enough  to  pay  the  assessment  or  the  contractor  is  unable 
to  collect  the  assessment  from  the  property  owners.^'  But  in  some 
jurisdictions  the  city  is  held  liable  if  the  contractor  is  unable  to  collect 
the  assessment,  particularly  where  the  city  has  no  power  to  make 
an  assessment  against  the  property  owners.*"  Judge  DiUon  also  takes 


'=  Hitchcock  V.  Galveston,  96  U. 
S.  341,  24  L.  ed.  659;  Mahon  v.  New 
York,  1  N.  Y.  Ann.  Cas.  361,  10 
Misc.  (N.  Y.)  664,  31  N.  Y.  S.  676; 
McMaster  v.  State  of  New  York,  108 
N.  Y.  542,  15  N.  E.  417;  Cook  v. 
Hamilton  County,  6  McLean  (U.  S.) 
612;  Ellithorpe  Air  Brakes  Co.  v. 
Sire,  41  Fed.  662. 

=»  City  of  New  Albany  v.  Sweeney, 
13  Ind.  245;  Porter  v.  City  of  Tip- 
ton, 141  Ind.  347,  40  N.  E.  802;  Lu- 
cas V.  San  Francisco,  7  Cal.  463; 
Affield  V.  City  of  Detroit,  112  Mich. 
560,  71  N.  W.  151;  Lovell  v.  St.  Paul, 
10  Minn.  290;  Little  v.  Portland,  26 
Ore.  235,  38  Pac.  2;  Moylan  v.  New 
Orleans,  32  La.  Ann.  673;  Leaven- 
worth V.  Rankin,  2  Kan.  357;  Good- 
rich V.  Detroit,  12  Mich.  279;  Hunt 
V.  City  of  Utica,  18  N.  Y.  442;  Har- 
rison V.  Village  of  New  Brighton, 
110  App.  Div.  (N.  Y.)  267,  97  N.  Y.  S. 
246;  Horter  v.  City  of  Philadelphia 
(Pa.),  13  W.  N.  C.  40;  Dickinson 
V.  City  of  Philadelphia  (Pa.),  14  W. 
N.  C.  367;  Creighton  v.  Toledo,  18 
Ohio  St.  447;  German-American 
Sav.  Bank  v.  City  of  Spokane,  17 
Wash.  315,  49  Pac.  542,  38  L.  R.  A. 


259,  and  authorities  cited;  City  of 
Pontiac  v.  Talbot  Pav.  Co.,  94  Fed. 
65,  36  C.  C.  A.  88,  48  L.  R.  A.  326. 
Nor,  it  seems,  can  he  recover  dam- 
ages from  the  city  where  the  offi- 
cers fail  to  deliver  bonds  as  agreed, 
his  remedy  being  against  the  offi- 
cers to  compel  them  to  perform 
their  duty.  Broad  v.  City  of  Mos- 
cow, 15  Idaho  606,  99  Pac.  101.  The 
contract  may  limit  liability  of  the 
city  to  a  special  fund.  Village  of 
Park  Ridge  v.  Robinson,  198  111.  571. 
65  N.  E.  104,  92  Am.  St.  276;  Farrell 
V.  Chicago,  198  111.  558,  65  N.  E.  103; 
City  of  Huntington  v.  Force,  152 
Ind.  368,  53  N.  E.  443.  But  see 
where  city  is  guilty  of  negligence  or 
illegally  diverts  the  fund.  O'Hara 
V.  Scranton,  205  Pa.  142,  54  Atl.  713; 
Houston  V.  Potter  (Tex.  Civ.  App.), 
91  S.  W.  389;  Hemen  v.  Ballard,  40 
Wash.  81,  82  Pac.  277. 

"City  of  Louisville  v.  Leather- 1 
man,  99  Ky.  213,  35  S.  W.  625,  18  Ky. 
L.  124;  Barber  Asphalt  Pav.  Co.  v. 
Denver,  72  Fed.  336,  19  C.  C.  A.  139; 
Maher  v.  Chicago,  38  111.  266;  Tour- 
nier  v.  Municipality,  5  La.  Ann.  298; 
Bill  V.  Denver,   29  Fed.   344.     See 
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the  view  that  a  general  judgment  cannot  he  rendered  against  the  city, 
even  where  it  fails  to  discharge  its  duty  to  make  or  collect  the  assess- 
ment, if.  it  has  no  means  of  reimbursing  itself,  and  bases  his  opinion 
upon  the  ground  that  all  the  taxpayers  should  not  be  taxed  for  the 
failure  of  the  city  to  do  its  duty  when  the  contractor  has  a  plain 
remedy  by  mandamus  to  compel  the  proper  ofBcers  to  make  the  assess- 
ment and  proceed  in  the  collection  thereof  with  the  requisite  dili- 
gence.*^ As  elsewhere  stated,  we  think  this  is  the  true  doctrine  upon 
principle,  and  it  is  not  wholly  without  the  support  of  authority,*^  but 
the  rule  sustained  by  the  weight  of  authority  is  that  the  city  is  liable 
in  such  a  case.*^  It  has  been  held,  however,  that  the  city  is  not  liable 
to  pay  out  of  the  general  fund  where  there  is  a  mere  irregularity  which 
can  be  cured  by  amendment  and  a  new  assessment  and  it  is  not  claimed 
that  it  is  refusing  or  neglecting  to  make  such  amendment  and  reas- 
sessment.** And  a  city  cannot  be  compelled  by  mandamus  to  make  an 


also.  City  of  Memphis  v.  Brown,  20 
Wall.  (U.  S.)  289,  22  L.  ed.  264;  Bu- 
croft  V.  City  of  Council  Bluffs,  63 
Iowa  646,  19  N.  W.  807;  Barber  As- 
phalt Paving  Co.  v.  Harrisburg,  64 
Fed.  283,  12  C.  C.  A.  100,  29  L.  R.  A. 
401;  Cole  v.  City  of  Sbreveport,  41 
La.  Ann.  839,  6  So.  688;  City  of  Lou- 
isville V.  McNaughton  (Ky.),  44  S. 
W.  380,  19  Ky.  L.  1695;  Gafney  v. 
San  Francisco,  72  Cal.  146,  13  Pac. 
467;  City  of  Leavenworth  v.  Stille, 
13  Kan.  539;  Dime  Sav.  Inst. 
V.  Hoboken,  42  N.  J.  L.  283;  Har- 
heck  V.  Connelly,  11  Ohio  St.  227; 
Iowa  Pipe  &c.  Co.  v.  Callanan,  125 
Iowa  358,  101  N.  W.  141,  67  L.  E.  A. 
408,  106  Am.  St.  311;  Ft.  Dodge  &c. 
Co.  V.  City  of  Ft.  Dodge,  115  Iowa 
568,  89  N.  W.  7;  Farson  v.  Sioux 
City,  106  Fed.  278. 

<^  1  Dillon  Munic.  Corp.,  §  482. 

"  German-American  Sav.  Bank  v. 
City  of  Spokane,  17  Wash.  315,  49 
Pac.  542,  38  L.  R.  A.  259;  Town  of 
Tipton  V.  Jones,  77  Ind.  307;  Wren 
V.  City  of  Indianapolis,  96  Ind.  206; 
City  of  Greencastle  v.  Allen,  43  Ind. 
347;  City  of  Greenfield  v.  State,  113 
Ind.  597,  15  N.  E.  241;  City  of  Pon- 
tiac  V.  Talbot  Pav.  Co.,  94  Fed.  65, 
36  C.  C.  A.  88,  48  L.  R.  A.  326.  See 
also,  Reock  v.  Newark,  33  N.  J.  L. 
129;  Paret  v.  Bayonne,  40  N.  J.  L. 
333;    Argenti  v.  San  Francisco,  16 


Cal.  255,  282;  People  v.  City  of  Syra- 
cuse, 144  N.  Y.  63,  38  N.  B.  1006; 
Fletcher  v.  City  of  Oshkosh,  18  Wis. 
240;  Broad  v.  City  of  Moscow,  15 
Idaho  606,  99  Pac.  101;  City  of  Al- 
ton V.  Foster,  207  111.  150,  69  N.  E. 
783;  Northwestern  Lumber  Co.  v. 
City  of  Aberdeen,  20  Wash.  102,  54 
Pac.  935;  Roter  v.  City  of  Superior, 
115  Wis.  243,  91  N.  W.  651. 

«  Donnelly  v.  City  of  Brooklyn,  121 
N.  Y.  9,  24  N.  E.  17;  Sage  v.  City  of 
Brooklyn,  89  N.  Y.  189;  McCormack 
V.  City  of  Brooklyn,  108  N.  Y.  49,  14 
N.  E.  808;  Reilly  v.  Albany,  112  N. 
Y.  30,  19  N.  E.  508;  City  of  Galves- 
ton v.  Heard,  54  Tex.  420;  Oster  v. 
City  of  Jefferson,  57  Mo.  App.  485; 
City  of  Atchison  v.  Byrnes,  22  Kan. 
65;  Commercial  Nat'l  Bank  v.  Port- 
land, 24  Ore.  188,  33  Pac.  532,  41 
Am.  St.  854;  City  of  Chicago  v.  Peo- 
ple, 56  111.  327;  Denny  v.  City  of 
Spokane,  79  Fed.  719,  25  C.  C.  A. 
164;  Little  v.  Portland,  26  Ore.  235, 
37  Pac.  911;  Knapp  v.  Mayor  of  Ho- 
boken, 38  N.  J.  L.  371;  Heller  v. 
Garden  City,  58  Kan.  263,  48  Pac. 
841;  District  of  Columbia  v.  Lyon, 
161  U.  S.  200,  40  L.  ed.  670,  16  Sup. 
Ct.  450. 

"  Foster  v.  City  of  Alton,  173  111. 
587,  51  N.  E.  76.  But  it  is  held  oth- 
erwise where  the  city  has  already 
made  one  reassessment  and  has  no 
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assessment  for  the  part  done  where  the  contractor  has  failed  to  com- 
plete the  work  and  the  city  has  lawfully  contracted  with  another  to 
complete  it.^' 

§  658.  (540)  Street  improvement  bonds  and  warrants — ^Municipal 
indebtedness. — Certificates  or  warrants  are  frequently  issued  to  con- 
tractors for  the  cost  of  street  improvements  made  by  them,  and  in 
some  states  provision  is  made  by  statute  for  street  improvement  bonds. 
These  bonds  are  usually  payable  only  out  of  the  fund  derived  from 
special  assessments  upon  the  property  benefited,  and  when  such  is  the 
case  they  do  not  constitute  an  indebtedness  of  the  municipality.*"  At 
the  same  time  warrants  are  frequently  issued  for  such  part  of  the  cost 
as  the  municipality  is  required  to  bear.  These  warraiits  are  usually 
payable  out  of  the  general  fund,  and  may  then  constitute  a  municipal 
indebtedness.  But  it  has  been  held  that  in  an  action  by  a  contractor 
to  foreclose  his  assessment  lien  the  question  as  to  whether  or  not  the 


power  to  make  another.  Philadel- 
phia &c.  v.  City  of  New  Whatcom,  19 
Wash.  225,  52  Pac.  1063.  As  to  right 
to  mandamus  to  compel  amendment 
or  the  like,  see  People  v.  City  of 
Pontiac,  185  111.  437,  56  N.  E.  1114; 
City  of  Alton  v.  Foster,  207  111.  150, 
69  N.  E.  783;  Conway  v.  City  of  Chi- 
cago, 237  111.  128,  86  N.  E.  619  (but 
assumpsit  may  lie  where  the  city 
has  collected  the  assessment  and 
failed  to  pay  it  over). 

«  City  of  Auburn  v.  State,  170  Ind. 
511,  83  N.  B.  997,  84  N.  E.  990. 

*=  Quill  V.  City  of  Indianapolis,  124 
Ind.  292,  23  N.  E.  788,  7  L.  R.  A.  681; 
City  of  New  Albany  v.  McCulloch, 
127  Ind.  500,  505,  26  N.  E.  1074;  Da- 
vis V.  City  of  Des  Moines,  71  Iowa 
500,  32  N.  W.  470;  City  of  Clinton 
V.  Walliker,  98  Iowa  655,  68  N.  W. 
431;  Com'rs  of  Highways  v.  Jack- 
son, 165  111.  17,  45  N.  E.  1000;  Little 
V.  Portland,  26  Ore.  235,  37  Pac.  911; 
Keenan  v.  Portland,  27  Ore.  544,  38 
Pac.  2;  Denny  v.  City  of  Spokane, 
79  Fed.  719,  25  C.  C.  A.  164;  Ste- 
phens V.  Spokane,  14  Wash.  298,  44 
Pac.  541,  45  Pac.  31;  Hainer  Munic. 
Securities,  §§  58,  64,  65;  Beach  Pub. 
Corp.,  §§  815,  817.  Such  statutes 
have  often  been  upheld.  Fallbrook 
Irrigation  Dist.  v.  Bradley,  164  IT.  S. 


112,  41  L.  ed.  369,  17  Sup.  Ct.  56; 
Hellman  v.  Shoulters,  114  Cal.  136, 
44  Pac.  915,  45  Pac.  1057;  People  v. 
Swigert,  130  111.  608,  22  N.  E.  787; 
Erickson  v.  Cass  County,  11  N.  Dak. 
494,  92  N.  W.  841;  Hulbert  v.  Chi- 
cago, 217  III.  286,  75  N.  E.  486,  and 
authorities  above  cited  in  first  part 
of  this  note.  It  is  not  liable  on  the 
contract  until  it  has  issued  and  sold 
the  bonds,  collected  assessments  or 
otherwise  realized  the  money  from 
the  property  benefited.  City  of 
Huntington  v.  Force,  152  Ind.  368, 
53  N.  E.  443;  Robinson  v.  Valpa- 
raiso, 136  Ind.  616,  36  N.  E.  644.  See 
also,  as  to  free  gravel  road  bonds, 
Braun  v.  Board,  66  Fed.  476,  70  Fed. 
369,  17  C.  C.  A.  166;  Board  of 
Com'rs  V.  Hill,  115  Ind.  316,  16  N.  E. 
156;  Spidell  v.  Johnson,  128  Ind. 
235,  25  N.  E.  889;  Strieb  v.  Cox,  111 
Ind.  299,  12  N.  B.  481;  Board  of 
Com'rs  V.  Reeves,  148  Ind.  467,  46 
N.  B.  995;  Kirsch  v.  Braun,  153  Ind. 
247,  53  N.  E.  1082.  But  compare 
Kimball  v.  Board,  21  Fed.  145;  State 
V.  Commissioners,  37  Ohio  St.  526; 
Fowler  V.  City  of  Superior,  85  Wis. 
411,  54  N.  W.  800.  See  generally, 
Hainer  Munic.  Securities,  §  56  et 
seq. 
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city  was  indebted  beyond  its  constitutional  limit  when  it  made  the 
contract  or  issued  a  warrant  for  its  proportion  of  the  cost  cannot 
arise,  and  that  it  is  no  defense  even  if  it  be  true.*^  Where  a  certificate 
is  required  that  a  specific  sum  of  money  necessary  to  improve  a  street 
is  in  the  treasury' to  the  credit  of  the  fund  from  which  it  is  to  be 
drawn,  and  not  appropriated  to  any  other  purpose,  it  has  been  held 
that  a  defect  in  such  certificate,  discovered  before  the  execution  of  the 
contract,  may  be  amended  by  the  city  clerk  in  the  presence  of  the 
council  and  with  its  consent,  and  is  a  limitation  upon  the  amount  to 
be  paid  on  the  contract,  beyond  which  the  corporation  is  not  liable  to 
the  contractor.*^ 

§  659.  Further  of  improvement  bonds  and  warrants  and  municipal 
indebtedness, — The  rule  stated  in  the  last  preceding  section  to  the  ef- 
fect that  bonds  and  warrants  payable  only  out  of  a  specific  fund  and 
enforceable  only  by  assessment  against  individual  property,  or  the 
like,  do  not  constitute  a  municipal  indebtedness  within  the  meaning 
of  a  constitutional  or  statutory  limitation,  is  well  settled  in  most 
jurisdictions;*"  but  there  are  some  decisions,  pretty  close  to  the  line, 
in  which  bonds,  warrants,  or  improvement  contracts  have  been  held  to 
create  such  an  indebtedness,  although  the  city  was  to  be  reimbursed 

"Hughes  V.  Parker,  148  Ind.  692,  Logansport  v.  Jordan,  171  Ind.  121, 

48  N.  E.  243;    City  of  Greenfield  v.  85  N.  E.  959;  Jordan  v.  City  of  Lo- 

State,  113   Ind.   597,  15   N.   E.   241;  gansport,  171  Ind.  280,  86  N.  E.  47. 
Cason  V.  City  of  Lebanon,  153  Ind.        "  In  addition  to  authorities  cited 

567,  55  N.  E.  768.     See  also.  Jack-  in  first  note  to  last  preceding  section 

sonville  Ry.  Co.  v.  Jacksonville,  114  see  also,  State  v.  Meodesha,  3  Kan. 

111.   562,   2   N.   E.   478;    Redding   v.  App.  319,  45  Pac.  122;   City  of  Cat- 

Esplen  Borough,  207  Pa.  248,  56  Atl.  lettsburg  v.    Self,   115   Ky.    669,   74 

431.  S.    W.    1064,    25    Ky.    L.    161;    Ft. 

■^  Village    of    Carthage    v.    Dick-  Dodge  Electric  &c.  Co.  v.  Ft.  Dodge, 

meier,  79  Ohio  St.  323,  87  N.  B.  178.  115    Iowa    568,    89    N.    "W.    7;    Tut- 

Statutes  requiring  an  appropriation  tie    v.    Polk,    92    Iowa    433,    60    N. 

of  the  necessary  fund  before  mak-  W.   733;    Swanson  v.  Ottumwa,  118 

ing  the  contract  do  not  apply  where  Iowa  161,  91  N.  W.  1048,  59  L.  R.  A. 

the  whole  cost  is  to  be  paid  out  of  620;    City  of  Kansas  City  v.  Ward, 

special   assessment.     Hentig  v.  Gil-  134  Mo.  172,  35  S.  W.  600;   State  v. 

more,  33  Kan.  284,  6  Pac.  304;   Hill  Great  Falls,  19   Mont.   518,  49  Pac. 

v.   Swingley,  159   Mo.   45,   60   S.  W.  15;    Little  v.  Portland,  26  Ore.  235, 

114.    But  do  as  to  share  to  be  borne  37  Pac.  911;  Addystone  Pipe  &c.  Co. 

by  city.   City  of  Harrisburg  v.  Shep-  v.    Corry,    197    Pa.    St.    41,    46   Atl. 

ler,  190  Pa.  St.  374,  42  Atl.  893.     It  1035,  80  Am.  St.  812;   Renting  v.  Tl- 

has  also  been  held  that  an  indebted-  tusville,  175  Pa.  St.  512,  34  Atl.  916; 

ness  comes  into  existence  upon  the  Smith  v.   Seattle,  25  Wash.  300,  65 

completion  of  the  work  according  to  Pac.  612;  Hitchcock  v.  Galveston,  96 

the  contract,  and  its  acceptance  by  U.  S.  341,  24  L.  ed.  659. 
the  municipal  authorities.     City  of 
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out  of  a  fund  to  be  obtained  by  assessment.^"  Thus,  in  one  ease  it  is 
held  that  after  the  indebtedness  of  a  city  has  reached  the  constitu- 
tional limit  the  city  cannot  make  a  contract  binding  it  to  pay  for 
paving  a  street,  even  though  it  contemplates  reimbursement  from  the 
proceeds  of  the  sale  of  bonds  to  be  ultimately  paid  by  special  tax  or 
assessment,  and  that  such  bonds  are  invalid  when  issued  to  reimburse 
the  city  for  money  paid  the  contractor  for  such  paving.^^  So,  in  an- 
other very  recent  decision  it  is  held  that  bonds  to  pay  the  cost  of  a 
local  improvement,  issued  on  the  faith  and  credit  of  the  city  and  un- 
conditionally obligating  it  to  pay,  are  debts  of  the  city  notwithstand- 
ing the  cost  is  "assessed*  back  more  or  less  upon  the  property  bene- 
fited."°^  Maintaining  streets  has  been  held  to  be  a  necessary  expense 


"  See  Allen  v.  City  of  Davenport, 
107  Iowa  90,  77  N.  W.  532;  Burling- 
ton Sav.  Bank  v.  Clinton,  111  Fed. 
439;  Levy  v.  McClellan,  196  N.  Y. 
178,  89  N.  E.  569;  Soule  v.  Seattle,  6 
Wash.  315,  33  Pac.  384,  1080;  Ger- 
man Am.  Sav.  Bank  v.  Spokane,  17 
Wash.  315,  47  Pac.  1103,  49  Pac.  542, 
38  L.  R.  A.  259. 

■^  Allen  V.  City  of  Davenport,  107 
Iowa  90,  77  N.  W.  532,  where  the 
court  states  the  following  as  a  gen- 
eral rule  upon  the  subject:  "If  the 
city  obligates  itself  to  pay,  no  mat- 
ter what  its  revenues  from  special 
assessments,  a  debt  is  created,  which 
falls  within  the  constitutional  in- 
hibition. If,  however,  it  simply  ap- 
propriates a  part  of  its  revenues, 
and  pledges  them  to  the  payment  of 
the  obligation,  or  if  it  simply  un- 
dertakes, as  trustee  or  agent,,  to  col- 
lect these  assessments  and  apply 
them  upon  the  work,  without  liabil- 
ity on  its  part  for  anything  further, 
then  no  debt  is  created.  Or  if  it  ap- 
pears that  it  has  on  hand  at  the  time 
the  debt  is  created  a  sufBcient  fund 
to  meet  the  indebtedness,  or  if  the 
debt  is  payable  in  instalments,  and 
it  has  enough  in  its  hands  at  the 
time  the  instalments  matUre  to  pay 
them,  then  there  is  no  debt  in  a 
constitutional  sense." 

""  Levy  V.  McClellan,  196  N.  Y.  178, 
89  N.  E.  569.  In  this  case  the  court 
considers  what  is  a  "debt,"  and  what 
is  to  be  included  in  determining  the 
indebtedness    of   the    city,   holding. 


among  other  things  that  the  liabil- 
ity of  the  city  to  property  owners 
for  property  taken  for  public  use  is 
to  be  included.  But  other  courts 
have  held  that  condemnation  awards 
are  not  to  be  included  as  part  of  the 
municipal  indebtedness  within  the 
meaning  of  such  constitutional  limi- 
tations at  least  where  they  are  pay- 
able only  from  a  fund  derived  from 
taxes  levied  for  that  purpose.  Com- 
missioners of  Highways  v.  Jackson, 
165  111.  17,  45  N.  B.  1000;  Baker  v. 
Seattle,  2  Wash.  576,  27  Pac.  462. 
Excess  of  the  limit  of  indebtedness 
has  also  been  held  no  defense  to  an 
action  for  damages  caused  by  neg- 
ligence in  constructing  a  gutter  or 
changing  a  street  grade.  Bartle  v. 
Des  Moines,  38  Iowa  414;  Cook  v. 
City  of  Ansonia,  66  Conn.  413,  34 
Atl.  183;  Smith  v.  City  of  St.  Jo- 
seph, 122  Mo.  643,  27  S.  W.  344.  So 
generally  as  to  torts.  Bloomington 
V.  Perdue,  99  111.  329;  Ft.  Dodge 
Electric  &c.  Co.  v.  Ft.  Dodge,  115 
Iowa  568,  89  N.  W.  7;  Lorence  v. 
Beau,  18  Wash.  36,  50  Pac.  582.  See 
further  as  to  what  is  a  "debt"  and 
when  it  arises,  Stone  v.  Chicago, 
207  111.  492,  69  N.  E.  970;  City  of 
Logansport  v.  Jordan,  171  Ind.  121, 

85  N.  E.  959;  Jacksonville  Ry.  Co.  v. 
City  of  Jacksonville,  114  111.  562,  2 
N.  E.  478;  Redding  v.  Esplen  Bor- 
ough, 207  Pa.  248,  56  Atl.  431;  Her- 
man V.  City  of  Oconto,  110  Wis.  660, 

86  N.  W.  681;  Faulkner  v.  Seattle, 
19  Wash.  320,  53  Pac.  865. 
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within  a  constitutional  provision  authorizing  a  city  to  incur  debts 
only  for  necessary  expenses.^''  But,  in  Texas,  a  contract  for  a  street 
improvement  has  been  held  not  to  be  a  current  expense  to  vrhich  cur- 
rent yearly  revenues  are  applicable.''*  General  restrictions,  however, 
upon  the  power  of  a  municipal  corporation  to  borrow  money  or  incur  _. 
debts  for  general  purposes  have  been  held  not  to  prevent  a  city  from 
contracting  or  borrowing  money  for  special  purposes  such  as  street 
improvements  to  be  ultimately  paid  out  of  special  assessments.'*^ 
Where  a  city  has  power  to  issue  general  warrants  it  is  usually  liable  * 
upon  such  warrants  issued  for  street  improvements  and  not  clearly 
made  payable  out  of  the  proceeds  of  special  assessments.""  But  it  is 
not  generally  liable  on  warrants  made  payable  only  out  of  the  proceeds 
of  a  special  assessment;"^  and  it  has  been  held  that  a  city  cannot  pay  - 
for  an  improvement  by  general  certificates  of  indebtedness  under  a 
statute  providing  that  the  improvement  shall  be  paid  for  by  special  as- 
sessment."^ It  has  also  been  held  that  warrants  against  a  special  fund 
are  not  negotiable  paper  and  that  a  bona  fide  purchaser  acquires  no 
greater  right  than  his  assignor."^ 


■"  Commissioners  of  Henderson- 
ville  V.  Webb  &  Co.,  148  N.  Car.  120, 
61  S.  B.  670.  As  to  Implied  power 
to  maintain  and  Improve  streets  on 
credit,  see  Luther  v.  Wheeler,  73  S. 
Car.  83,  52  S.  B.  874,  4  L.  R.  A.  (N. 
S.)  746  and  note. 

"  Berlin  Iron  Bridge  Co.  v.  San 
Antonio  (Tex.  Civ.  App.),  50  S.  W. 
408. 

»  Hitchcock  V.  Galveston,  96  U.  S. 
341,  24  L.  ed.  659;  City  of  Galveston 
V.  Loonie,  54  Tex.  517;  City  of  Gal- 
veston V.  Heard,  54  Tex.  420.  See 
also,  Warren  v.  City  of  Newport 
(Ky.),  64  S.  W.  852,  23  Ky.  L.  1006; 
Warner  v.  New  Orleans,  87  Fed.  829, 
31  C.  C.  A.  238.  A  statutory  provi- 
sion for  re-assessment  has  been  held 
to  preclude  a  property  owner  from 
successfully  contending  that  the  con- 
tract was  originally  invalid  as  in  ex- 
cess of  the  limitation  of  indebted- 
ness. State  V.  Dist.  Ct.  of  Blue  Earth 
County,  102  Minn.  482,  113  N.  W. 
637.  114  N.  W.  654. 

«King  V.  City  of  Frankfort,  2 
48 — Elliott  R.  and  S. 


Kan.  App.  530,  43  Pac.  983;  Dahl- 
man  v.  Milwaukee,  131  Wis.  427,  110 
N.  W.  479,  111  N.  W.  675. 

"Village  of  Marysville  v.  Schoon- 
over,  78  111.  App.  189;  Soule  v.  Town 
of  Ocosta,  49  Wash.  518,  95  Pac. 
1083;  Northwestern  Lumber  Co.  v. 
City  of  Aberdeen,  22  Wash.  404,  60 
Pac.  1115.  As  to  what  is  part  of 
special  fund  see  Dean  v.  Clinton 
County  Treasurer,  146  Mich.  645,  109 
N.  W.  1131;  Hemen  v.  City  of  Bal- 
lard, 40  Wash.  81,  82  Pac.  277. 

"'  In  matter  of  Drake,  69  Hun  (N. 
Y.)  95,  23  N.  y.  S.  264. 

""  Morrison  v.  Austin  State  Bank, 
213  111.  472,  72  N.  E.  1109,  104  Am. 
St.  225.  See  also.  City  of  Hammond 
V.  Evans,  23  Ind.  App.  501,  55  N.  B. 
784;  First  Nat.  Bank  v.  Gates,  66 
Kan.  505,  72  Pac.  207,  97  Am.  St. 
383;  Field  v.  Village  of  Highland 
Park,  141  Mich.  69,  104  N.  W.  393. 
See  also  as  to  purchaser  being 
chargeable  with  notice.  Talcott  v. 
Noel,  107  Iowa  470,  78  N.  W.  39. 
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§  660.  Improvement  bonds — ^Rights  and  remedies. — In  some  in- 
stances, under  some  statutes,  cities  are  authorized  to  borrow  money 
and  issue  bonds,  or  to  pay  the  contract  price,  directly  to  the  contractor 
out  of  the  general  fund  or  the  like,  and  also  to  levy  special  assess- 
ments to  reimburse  themselves.*"  Under  such  a  statute  it  has  been 
held  that  mandamus  will  lie  to  compel  the  mayor  of  a  city  to  sign  the 
bonds."^  But  where  a  paving  bond  was  issued  to  a  contractor  as  ad- 
vance payment,  in  reliance  upon  his  promise  to  thereafter  complete 
the  work,  it  was  held  that  the  contractor  had  a  legal  remedy  for  non- 
payment of  the  bond  by  an  action  thereon  and  mandamus  would  not 
lie  for  that  reason ;  and,  further,  that  even  if  it  would  otherwise  lie  it 
would  not  do  so  where  he  had  failed  to  complete  the  work."^  An  elec- 
tion is  sometimes  required  to  authorize  the  issuance  of  such  bonds,"' 
and  other  steps  may  be  required  by  particular  statutes  where  bonds  are 
to  be  issued,  in  addition  to  those  ordinarily  required  in  other  cases. 
The  statutory  requirements  should,  of  course,  be  complied  with,"*  but 

"See  for  example  and  to  the  ef-  887,  10  Sup.  Ct.  562;  Carpenter  v. 
feet  generally  that  the  grant  of  the  Lathrop,  51  Mo.  483;  City  of  Sioux 
power  to  tax  or  issue  bonds  does  not  Palls  v.  Farmers'  Loan  &c.  Co.,  136 
abrogate  the  power  to  assess.  Peo-  Fed.  721,  69  C.  C.  A.  373;  State  v. 
pie  V.  Sherman,  83  111.  165;  People  School  Dist.,  —  N.  Dak.  — ,  120  N. 
V.  Jones,  137  111.  35,  27  N.  B.  294;  W.  555.  Compare  also  George  v.  Ox- 
Alexander  V.  Duluth,  77  Minn.  445,  ford  Tp.,  16  Kan.  72;  State  v. 
80  N.  W.  623;  State  v.  Ames,  87  Kiowa  County,  39  Kan.  657,  19  Pac. 
Minn.  23,  91  N.  W.  18;  Gilmore  v.  925,  7  Am.  St.  569.  Under  a  statute 
Utica,  131  N.  Y.  26,  29  N.  B.  841;  requiring  a  vote  where  streets  are 
In  re  Beechwood  Ave.  (O'Mara's  Ap-  to  be  improved,  the  term  "streets" 
peal),  194  Pa.  St.  86,  45  Atl.  127.  has  been  held  to  include  sidewalks. 
Compare  also  Loesnitz  v.  Seelinger,  Commissioners  v.  Webb,  148  N.  Car. 
127  Ind.  422,  25  N.  B.  1037,  26  N.  E.  120,  61  S.  E.  670;  Smith  v.  Town  of 
887;  Sefton  v.  Board  of  Com'rs  of  Hendersonville,  152  N.  Car.  617,  68  S. 
Howard  Co.,  160  Ind.  357,  66  N.  E.  B.  145,  146  (citing  Elliott  on  Roads 
891;  City  of  Atchison  v.  Price,  45  and  Streets,  §  20,  and  holding  that 
Kan.  296,  25  Pac.  605;  Gedge  v.  City  the  municipal  authorities  could  use 
of  Covington  (Ky.),  80  S.  W.  1160,  proceeds  of  the  sale  of  bonds  voted 
26  Ky.  L.  273;  Burns  v.  Duluth,  96  under  such  an  election  to  pay  for 
Minn.  104,  104  N.  W.  714;  Edwards  grading  sidewalks  or  for  grading 
House  Co.  V.  City  of  Jackson,  91  streets,  or  both,  and  to  pay  engi- 
Miss.  429,  45  So.  14.  neers   for   establishing   the   grade). 

»  State  V.  Ames,  87  Minn.  23,  91  See  also  Chostkov  v.  City  of  Pitts- 

N.  W.  18.  burgh,  177  Fed.  936.    As  to  petition 

"  Barber  Asphalt  Pav.  Co.  v.  Vll-  and    other    steps    see    Mulligan    v. 

lage    of   Highland   Park,   156   Mich.  Smith,  59  Cal.  206;   Kahn  v.  Super- 

178,  120  N.  W.  621.  visors,    79    Cal.    388,    21    Pac.    849; 

°=  See  Tipton  V.  Shelbyville  (Ky.),  Ricketts   v.    Spraker,    77    Ind.    371; 

107  S.  W.  810,  32  Ky.  L.  1123;  Gedge  Wullenwaber   v.    Dunigan,    33   Neb. 

V.  Covington   (Ky.),  80  S.  W.  1160,  477,    50    N.    W.    428;    Territory    v. 

26  Ky.  L.  273;    Johnson  v.  Roddey,  Whitehall,  13  Okla.  534,  76  Pac.  148. 

83  S.  Car.  462,  65  S.  E.  626;  Hill  v.  « In   re   Madera   Irrigation    Dist., 

Memphis,  134  U.  S.  198,  33  L.  ed.  92  Cal.  296,  28  Pac.  272,  675,  27  Am. 
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bona  fide  holders  of  negotiable  bonds  occupy  a  favorable  position,  and 
where  such  bonds  are  not  void  for  absolute  lack  of  power,  or  the  like,  the 
principles  of  estoppel  may  often  be  successfully  invoked  by  the  bond- 
holders.^'^  Improvement  bonds  have  been  held  not  to  be  void  merely 
because  statutory  provisions  for  levying  an  assessment  to  pay  them 
were  invalid,""  and  informalities  in  making  the  assessment,  or  the  like, 
have  often  been  held  not  to  make  such  bonds  void.*"  A  bondholder  is 
not  responsible  for  the  proper  application  of  the  fund  and  a  property 
owner  cannot  defeat  an  assessment  to  pay  the  bonds  on  the  ground  that 
the  fund  has  been  wasted  in  litigation."'  But  it  has  been  held  that  where 
the  sale  of  bonds  is  authorized  by  statute  to  obtain  a  fund  to  improve 
certain  designated  roads  taxpayers  of  the  county  may  enjoin  the  road 


St.  106,  14  L.  R.  A.  755  (must  be 
in  form  prescribed  by  statute); 
Starin  v.  Genoa,  23  N.  Y.  439.  See 
also  as  to  contractor  and  holder  be- 
ing chargeable  with  notice  of  law 
and  other  matters.  Miller  v.  Hiyson, 
64  Ohio  St.  39,  59  N.  B.  749;  Dime 
Deposit  &c.  Bank  v.  Scranton,  208 
Pa.  383,  57  Atl.  770;  Town  of 
Klamath  Falls  v.  Sachs,  35  Ore.  325, 
57  Pac.  329,  76  Am.  St.  501;  Kearney 
V.  Woodruff,  115  Fed.  90,  53  C.  C.  A. 
117;  Union  Bank  v.  Oxford,  119 
N.  Car.  214,  25  S.  E.  966,  54  L.  R.  A. 
487;  Kirsch  v.  Braun,  153  Ind.  247, 
53  N.  E.  1082.  For  form  of  bond 
and  description  held  sufficient  see 
Chase  v.  Trout,  146  Cal.  350,  80  Pac. 
81;  Jones  v.  Seattle,  19  Wash.  669, 
53  Pac.  1105. 

"'  See  generally  as  to  municipal 
bonds  proper:  Jones  v.  City  of  Cam- 
den, 44  S.  Car.  319,  23  S.  E.  141,  51 
Am.  St.  819,  and  note;  Speer  v. 
Kearney  County,  88  Fed.  749,  32  C. 
C.  A.  101;  Quinlan  v.  Green  County, 
157  Fed.  33,  84  C.  C.  A.  537,  19  L.  R. 
A.  (N.  S.)  849  and  note;  Eddy  Valve 
Co.  V.  Crown  Point,  166  Ind.  613,  76 
N.  E.  536,  3  L.  R.  A.  (N.  S.)  684  and 
note;  Meyer  v.  San  Francisco,  150 
Cal.  131,  88  Pac.  722,  10  L.  R.  A. 
(N.  S.)  110;  Swanson  v.  Ottumwa, 
131  Iowa  540,  106  N.  W.  9,  5  L.  R. 
A.  (N.  S.)  860n;  Hackett  v.  Ottawa, 
99  U.  S.  86,  25  L.  ed.  363;  Boehme 
v.  Monroe,  106  Mich.  401,  64  N.  W. 
204  (estoppel  of  abutter).  Under 
some  statutes,  as  in  Indiana,  the 
property  owners  are  required  to  exe- 


cute a  waiver  in  order  to  obtain  the 
privilege  of  paying  in  installments 
and  bonds  are  then  issued.  Such 
bonds,  when  payable  only  out  of  a 
specific  fund,  have  been  held  not 
strictly  negotiable.  Northern  Trust 
Co.  v.  Wilmette,  220  111.  417,  77  N. 

B.  169;  Cleveland  &c.  R.  Co.  v.  Ed- 
ward C.  Jones  Co.,  20  Ind.  App.  87, 
50  N.  E.  319. 

'=»  Horn  v.  New  Lots,  83  N.  Y.  100, 
38  Am.  Rep.  402;  Burlington  Sav. 
Bank  v.  Clinton,  106  Fed.  269.  See 
also,  Loeb  v.  Columbia  Tp.  Trus- 
tees, 179  U.  S.  472,  45  L.  ed.  280,  21 
Sup.  Ct.  174. 

"'Gable  v.  Altoona,  200  Pa.  15,  49 
Atl.  367;  Darlington  v.  Atlantic 
Trust  Co.,  68  Fed.  849,  16  C.  C.  A. 
28;  Uvalde  v.  Spier,  91  Fed.  594,  33 

C.  C.  A.  501;  Gladstone  v.  Throop, 
71  Fed.  341,  18  C.  C.  A.  61.  See  also 
Bastv  Lincoln  v.  Davenport,  94  U.  S. 
801,  24  L.  ed.  322;  Burr  v.  Carbon- 
dale,  76  111.  455;  Citizens  Sav.  Bank 
V.  Greenburgh,  173  N.  Y.  215,  65  N. 
E.  978. 

"'Loesuitz  V.  Seelinger,  127  Ind. 
422,  25  N.  E.  1037,  26  N.  E.  887; 
Jones  V.  City  of  Camden,  44  S.  Car. 
319,  23  S.  B.  141,  51  Am.  St.  819. 
See  also,  New  York  Security  &c.  Co. 
V.  Tacoma,  21  Wash.  303,  57  Pac. 
810;  Cummins  v.  Doon  Dlst.  Tp., 
42  Fed.  644;  Anderson  Co.  Com'rs 
V.  Beal,  113  U.  S.  227,  28  L.  ed.  966, 
5  Sup.  Ct.  433;  City  of  Cairo  v.  Zane, 
149  U.  S.  122,  37  L.  ed.  673,  13  Sup. 
Ct.  803. 
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commissioners  from  expending  the  fund  upon  roads  not  authorized 
to  be  improved.*'  So,  in  most  jurisdictions  at  least,  taxpayers  may 
enjoin  a  city  from  issuing  its  bonds,  or  creating  or  paying  a  debt  after 
the  debt  limit  has  been  reached.^"  Where  street  improvement  bonds 
are  issued  directly  to  the  contractor,  under  statutory  authority,  it  has 
been  held'  that  he  may  sue  upon  such  bonds  or  he  may  sue  upon  the 
assessment  lien.'^  It  is  not  necessary  that  payment  be  demanded  from 
the  city  before  bringing  suit  to  foreclose  the  assessment  lien,  nor  that 
the  city  council  should  order  or  pass  a  resolution  authorizing  bond-, 
holders  to  sue.''^  Other  decisions  as  to  the  rights  and  remedies  of  such 
bondholders  are  cited  below.'^' 

§  661.  (541)  Liability  to  third  persons. — Contractors  are  liable  to 
one  who,  without  fault  on  his  part,  is  injured  by  reason  of  their  neg- 
ligence in  improving  a  street.'*  But  ordinary  and  reasonable  care  is 


"Pope  V.  Dykes,  116  Tenn.  230, 
93  S.  W.  85.  But  not  to  control  their 
discretion  in  improving  certain  of 
the  roads  authorized  instead  of 
others. 

"Jordan  v.  City  of  Logansport, 
171  Ind.  280,  86  N.  B.  47,  and  author- 
ities there  cited;  Johnson  v.  Board 
of  Com'rs  of  Norman  County,  93 
Minn.  290,  101  N.  W.  180;  O'Malley 
v.  Olyphant  Borough,  198  Pa.  525, 
48  Atl.  483.  See  also  Davenport  v. 
Buffington,  97  Fed.  234,  237,  38  C.  C. 
A.  453,  46  L.  R.  A.  377,  and  authori- 
ties cited;  Inge  v.  Board,  135  Ala. 
187,  33  So.  678,  93  Am.  St.  20; 
Schnell  v.  Rock  Island,  232  111.  89, 
83  N.  B.  462  (where  the  taxpayers 
were  held  entitled  to  maintain  an 
in.iunction  as  to  certain  contracts 
constituting  a  debt  but  were  held 
not  entitled  to  have  relief  as  to  cer- 
tain bonds  because  of  laches). 

"  Shirk  v.  Hupp,  167  Ind.  509,  78 
N.  E.  242,  79  N.  E.  490. 

"Scott  V.  Hayes,  162  Ind.  548,  70 
N.  E.  879. 

"Town  of  Windfall  v.  First  Nat. 
Bank,  —  Ind.  — ,  87  N.  B.  984  (par- 
ties, pleading,  etc.,  and  holding  fiat 
city  ib  not  liable  on  the  bonds  pay- 
able only  out  of  assessment); 
Mather  v.  San  Francisco,  115  Fed. 
37,  52  C.  C.  A.  631;  Meyer  v.  San 
Francisco,  150  Cal.  131,  88  Pac.  722, 


10  L.  R.  A.  (N.  S.)  110;  Tulare  Irri- 
gation Dist.  V.  Shepard,  185  IT.  S. 
1,  46  L.  ed.  773,  22  Sup.  Ct.  531  (de 
facto  corporation  held  liable  upon 
improvement  bonds  payable  out  of 
assessment) ;  Heffner  v.  City  of  To- 
ledo, 75  Ohio  St.  413,  80  N.  B.  8; 
Altheimer  v.  Plum  Bayou  Levee 
Dist.,  79  Ark.  229,  95  S.  W.  140;  On- 
tario County  V.  Shepard,  100  App. 
Div.  (N.  Y.)  200,  91  N.  Y.  S.  611; 
Hammond  v.  Place,  116  Mich.  ff28, 
74  N.  W.  1002,  72  Am.  St.  543;  Wy- 
andotte V.  Zeitz,  21  Kan.  649;  Ma- 
ther V.  San  Francisco,  115  Fed.  37, 
52  C.  C.  A.  631.  As  to  equitable  rem- 
edies see  Everett  v.  Rock  Rapids  In- 
dependent School  Dist.,  109  Fed. 
697;  Farson  v.  Sioux  City,  106  Fed. 
278;  Vickrey  v.  Sioux  City,  104  Fed. 
164;  Spidell  v.  Johnson,  128  Ind.  235, 
25  N.  E.  889.  In  Burlington  Sav. 
Bank  v.  Clinton,  111  Fed.  439,  it  is 
held  that  the  holder  of  street  im- 
provement bonds,  to  be  paid  from 
proceeds  of  assessment  (although 
also  held  a  debt  of  the  city)  may 
bring  all  property  owners,  together 
with  the  city,  into  a  court  of  equity 
in  a  proper  case  to  have  their  rights 
fully  determined  and  full  relief 
granted. 

"  City  of  Alexandria  v.  Young,  20 
Ind.  App.  672,  51  N.  B.  109;  Oleson 
v.  City  of  Plattsmouth,  35  Neb.  153, 
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all  that  is  generally  required  of  themJ^  Contributory  negligence  of 
the  person  injured  will  prevent  a  recovery,  as  in  other  cases,  and  the 
general  principles  of  the  law  of  negligence  apply,  so  that  it  is  here 
unnecessary  to  treat  the  subject  at  length.  There  are  some  cases  in 
which  either  the  city  or  the  contractor  may  be  sued,  or  both  may  be 
sued  jointly,  and,  as  elsewhere  shown,  there  are  also  cases  in  which,  if 
the  city  is  sued  alone  and  a  judgment  rendered  against  it,  a  recovery 
over  may  be  had  against  the  contractor.  So,  the  rights  and  liabilities 
of  the  contractor  are  sometimes  made  to  depend  in  a  great  degree  upon 
the  contract.  After  the  work  is  accepted  by  the  city  and  has  passed 
under  its  control,  the  contractor  is,  in  general,  no  longer  liable  to 
third  persons  for  injuries  thereafter  received,  and  it  has  been  held 
that  this  rule  applies  where  the  work  is  completed  and  has  passed  out 
of  the  control  of  the  contractor  and  into  the  control  of  the  city,  even 
though  there  has  been  no  formal  acceptance.'"  It  has  been  held  that  a 
person  injured  by  negligence  of  the  contractor  is  not  entitled  to  a 
lien  on  funds  retained  by  the  city  to  indemnify  it  against  possible 
suits  for  damages.'''  And  a  contractor  who  conforms  to  the  official 
grade  in  paving  a  street  has  been  held  not  to  \)e  liable  to  abutting 
owners  for  damages  thereby  caused.'^    A  judgment  against  a  con- 

52  N.  W.  848;  Reilly  v.  Sicilian  As-  R.  A.  213.   In  Rockwell  v.  McGovern, 

plialt  &c.  Co.,  16  Misc.   (N.  Y.)    65,  202  Mass.  6,  88  N.  E.  436,  23  L.  R.  A. 

37  N.  Y.  S.  638;  Schubert  v.  Cowles,  (N.  S.)   1022n,  the  res  ipsa  loquitur 

31  App.  Div.  (N.  Y.)  418,  52  N.  Y.  S.  doctrine  was  applied  against  a  con- 

649;  Tompert  v.  Hastings  Pavement  tractor    where    a    sidewalk    under 

Co.,   35  App.   Div.    (N.  Y.)    578,   55  which  he  had  constructed  a  subway 

N.  Y.  S.  177.    So,  a  contractor  who  caved  in. 

constructs  a  sewer  or  the  like  in  a  ''^  Kulwicki  v.  Munro,  95  Mich.  28, 

street  for  abutters,  without  author-  54  N.  "W.   703;    Dooley  v.  Town  of 

ity  from  the  city,  and  leaves  a  de-  Sullivan,  112  Ind.  451,  452,  14  N.  E. 

pression  eighteen  or  twenty  inches  566,  2  Am.  St.  209;  Smith  v.  Day,  86 

deep  in  the  street,  is  liable  to  one  Fed.  62;   Powers  v.  Creem,  22  App. 

who  is  Injured  by  driving  into  it  at  Div.    (N.  Y.)    480,   48  N.  Y.   S.  21; 

night  without  fault.    Ames  v.  Gan-  Keeley  v.  Shanley,  140  Pa.  St.  213, 

non,  —  N.  J.  — ,  72  Atl.  27.   See  also,  21  Atl.  305. 

Dist.  of  Columbia  v.  Blackman,  32  ™  First  Presb.  Cong,  of  Easton  v. 

App.  D.  C.  32;   Berton  v.  McDonald,  Smith,  163  Pa.  St.  561,  30  Atl.  279, 

81  Cal.   265,   22  Pac.   855.     For  the  43  Am.  St.  808,  26  L.  R.  A.  504,  and 

reason  that  the  contractor  would  be  note.    See  also.  Cotter  v.  Lindgren, 

liable  for  his  negligence  an  improve-  106  Cal.  602,  39  Pac.  950,  46  Am.  St. 

ment  ordinance  or  contract  so  pro-  255;    Daugherty  v.  Herzog,  145  Ind. 

viding  has  been  held  not  to  be  in-  255,  44  N.  E.  457,  57  Am.  St.  204, 

valid  as  increasing  the  cost  to  the  32  L.  R.  A.  837;   Hyams  v.  Webster, 

property  owner.  Gay  v.  Bngrebetsen,  L.  R.  2  Q.  B.  264,  16  L.  T.  N.  S.  118, 

—  Cal.  — ,  109  Pac.  876.     But  com-  L.  R.  4  Q.  B.  138,  38  L.  J.  Q.  B.  21. 

pare  Engrebetsen  v.  Gay,  —  Cal.  — ,  "  Mansfield  v.  New  York,  15  App. 

109  Pac.   879;    Blockman  v.   Spreck-  Div.   (N.  Y.)  316,  44  N.  Y.  S.  229. 

els,  135  Cal.  662,  67  Pac.  1061,  57  L.  ™Eachus  v.  City  of  Los  Angeles, 
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tractor  in  favor  of  a  city  under  the  provisions  of  a  contract  to  indem- 
nify the  city  against  damages  arising  by  reason  of  the  contractor's 
negligence,  where  the  city  has  been  sued  for  such  damages  by  a  trav- 
eler and  had  to  pay  the  same,  is  prima  facie  evidence  of  the  amount 
of  damages  in  a  suit  by  the  contractor  against  a  subcontractor,  through 
whose  negligence  the  injury  was  caused,  although  the  latter  was  not 
notified  of  the  original  suit  but  the  injured  person  was  a  witness  in 
the  suit  against  the  subcontractor  and  an  opportunity  was  given  the 
subcontractor  to  cross-examine  him  as  to 'the  extent  of  the  injury.'® 
So,  a  judgment  against  a  city  for  damages  on  account  of  injuries  caused 
by  a  defective  sidewalk,  in  an  action  wherein  the  contractor  who  was 
alleged  to  be  responsible  and  his  sureties  were  given  an  opportunity  to 
defend,  has  been  held  conclusive  against  them,  in  an  action  over  by  the 
city  on  their  contract  and  bond  wherein  they  agreed  to  save  the  city 
harmless,  of  the  fact  that  the  defect  existed  but  not  as  to  whether  the 
contractor  was  responsible  therefor;  and  although  the  action  against 
the  city  was  prematurely  brought  before  the  expiration  of  sixty  days 
required  after  the  rejection  of  the  claim,  but  counsel  for  the  city 
waived  such  objection^  it  was  held  that  this  was  not  a  bar  to  the  action 
against  the  contractor  and  his  sureties  upon  the  indemnity  contract 
where  they  had  been  given  an  opportunity  to  defend  in  the  original 
action  and  had  refused  to  do  so.^"  An  interesting  question  involving  a 
peculiar  phase  of  the  general  subject  under  consideration  in  this  sec- 
tion was  presented  in  a  very  recent  case  in  Kentucky.'^  The  plaintiff 
was  injured  by  falling  into  an  unguarded  ditch  left  open  in  a  public 

130  Cal.  492,  62  Pac.  829,  80  Am.  St.  roads,   are   answerable   in   damages 

147.  for  similar  Injuries.  Moberly  v.  Car- 

"  Grant  v.  Maslen,  151  Mich.  466,  ter  County,   5  Ky.  L.   694;    Hite  v. 

115  N.  "W.  472,  16  L.  R.  A.   (N.  S.)  Whitley  County  Ct.,  91  Ky.  168,  15 

910n.    But  see   Catterlin  v.   Frank-  S.  W.  57,  11  L.  R.  A.  122;   Wheatly 

fort,  79  Ind.  547,  41  Am.  Rep.  627;  V.  Mercer,  9  Bush  (Ky.)  704;  Hard- 

Busell  Trimmer  Co.  v.  Coburn,  188  wick  v.  Franklin,  120  Ky.  78,  85  S. 

Mass.  254,  74  N.  E.  334,  69  L.  R.  A.  W.  709;  Sheppard  v.  Pulaski  Co.,  13 

821.  Ky.  L.  672,  18  S.  W.  15.   And  in  the 

"  City  of  Seattle  v.  John  C.  Regan  more  recent  cases  of  Moss  v.  Row- 

&  Co.,  52  Wash.  262,  100  Pac.  731,  lett,  112  Ky.  121,  65  S.  W.  153,  358, 

132  Am.  St.  963.  and    the    Blue    Grass    Trac.    Co.    v. 

^  Schneider  v.  Cahill,  —  Ky.  — ,  Grover,  135  Ky.  685,  123  S.  W.  265, 

127  S.  W.  143,  27  L.  R.  A.   (N.  S.)  it  is  held  that  the  rule  exempting 

1009.    The  reasoning  of  the  court  is  county  officials  and  overseers  from 

as   follows:     "This   court   has   fre-  such  liability  extends  to  and  exempts 

quently  held  that  for  such  an  in-  supervisors  or  contractors  on  public 

jury    neither    the    county    nor    the  roads  from  liability  for  similar  acci- 

county  officials  •   *    *   charged  with  dents,  on  the  idea  that  to  hold  them 

the  duty  of  looking  after  the  county  liable  for  injuries  of  this  character 
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road  by  the  supervisor  or  contractor  and  the  case  being  one  in  which 
the  county  was  not  liable  under  the  Kentucky  law  it  was  held  that  the 
same  rule  applied  in  favor  of  the  contractor  in  such  a  case.  In  other 
words,  the  court  held  that  as  the  county  was  not  liable  neither  could 
a  contractor  who  was  doing  the  work  for  the  county  be  held  liable. 


would  be  to  practically  defeat  the 
purposes  of  the  statute,  as  no  one 
would  be  willing  to  do  the  work  for 
the  compensation  allowed  if  bur- 
dened with  the  liability  to  be  made 
answerable  in  damages  for  injuries 
that  might  be  sustained  by  those  us- 
ing the  public  roads.  It  is  the  duty 
of  the  county  to  care  for  and  main- 
tain its  public  roads,  and  whether 
this  work  is  done  by  hands  employed 
by  the  day  under  the  general  super- 
vision of  a  county  official,  or  under 
the  direction  of  a  supervisor  or  con- 
tractor, is  immaterial.  The  result  is 
the    same;    the    expense    in    either 


event  being  borne  by  the  county. 
And  where,  because  of  some  defect 
in  the  work  or  in  the  manner  in 
which  it  is  done,  an  injury  is  sus- 
tained by  one  using  the  road.  If  a 
liability  existed  it  would  be  the  lia- 
bility of  the  county,  and  not  that  of 
the  supervisor,  or  contractor,  or 
other  employg,  and,  no  recovery  be- 
ing allowed  against  the  county,  the 
trial  judge  correctly  held  that  the 
petition  did  not  state  a  cause  of  ac- 
tion." But  compare  Solberg  v. 
Schlosser,  —  N.  Dak.  — ,  127  N.  W. 
91. 


